Tuesday, September 17, 2024 at 15:37:41 Eastern Daylight Time

Subject: RE: Public Records Request (FL-GOV-24-1475)

Date: Friday, September 13, 2024 at 4:57:12 PM Eastern Daylight Time
From: Desantis.OpenGovernment

To: AO Records

Attachments: image001.png, FL-GOV-24-1475.pdf

EXTERNAL SENDER

Good afternoon,
A search of the Executive Office of the Governor’s files has produced documents responsive to your request
as stated below. You may find your records on the Governor’s website at the link provided below under “9-

13-2024 Stoneman, T. 60 Responsive Documents”. Thank you for contacting the Executive Office of the
Governor.

] Public Records Requests

Some documents or portions of documents may have been removed or redacted due to E.S. Section 119.071(1)
(d)1.

Sincerely,

Office of Open Government

From: AO Records <records@americanoversight.org>

Sent: Thursday, July 11, 2024 1:39 PM

To: Desantis.OpenGovernment <Desantis.OpenGov@eog.myflorida.com>
Subject: Public Records Request (FL-GOV-24-1475)

Dear Public Records Officer:
Please find attached a request for records under Florida’'s Public Records Laws.

Sincerely,

Mariuxi Pintado | She/Her

Senior Paralegal | American Oversight
records@americanoversight.org
www.americanoversight.org | @weareoversight

Public Records Request: FL-GOV-24-1475

Please note that under Florida law correspondence sent to the Governor's Office, which is not confidential or exempt
pursuant to chapter 119 of the Florida Statutes, is a public record made available upon request.
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From: Newman, Ryan [Ryan.Newman@eog.myflorida.com]
Sent: Wednesday, July 3, 2024 5:16 PM

To: Whitehead, Daniel [Daniel. Whitehead@eog.myflorida.com]
Subject: FW: PI Order

Attachments: 047127228576.pdf

Ryan D. Newman

General Counsel

Office of Governor Ron DeSantis
(850) 717-9368

From: James Percival <James.Percival@myfloridalegal.com>

Sent: Wednesday, July 3, 2024 3:52 PM

To: Newman, Ryan <Ryan.Newman@eog.myflorida.com>; Furino, Maureen
<Maureen.Furino@eog.myflorida.com>

Subject: Fwd: Pl Order

From: James Percival <James.Percival@myfloridalegal.com>

Sent: Wednesday, July 3, 2024 3:49:40 PM

To: Henry Whitaker <Henry.Whitaker@myfloridalegal.com>; Gerald Whitney Ray
<Whitney.Ray@myfloridalegal.com>; Kylie Mason <Kylie.Mason@myfloridalegal.com>; John Guard
<John.Guard@myfloridalegal.com>; Natalie Christmas <Natalie.Christmas@ myfloridalegal.com>;
Christine Pratt <Christine.Pratt@myfloridalegal.com>; Georgia Pevy
<Georgia.Pevy@myfloridalegal.com>; Chase Sizemore <Chase.Sizemore@myfloridalegal.com>
Subject: Pl Order
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA

TAMPA DIVISION
STATE OF FLORIDA, et al.,
Plaintiffs,
V. Case No. 8:24-¢v-1080-WFJ-TGW
DEPARTMENT OF HEALTH

AND HUMAN SERVICES, et al.,

Defendants.
/

ORDER

Before the Court is Plaintiffs State of Florida, Florida Agency for Health Care
Administration (“AHCA™), Florida Department of Management Services (“MS”)
(collectively, “Florida™), and Catholic Medical Association’s (“CMA’") Motion for
Stay or Preliminary Injunction (Dkt. 12) of Final Rule. Defendants Department of
Health and Human Services, Secretary of the Department of Health and Human
Services (collectively “HHS”), Centers for Medicare and Medicaid Services,
Administrator of the Centers for Medicare and Medicaid Services (collectively,
“CMS?”), and Director of the Office for Civil Rights have responded (Dkt. 33).
Plaintiffs have replied (Dkt. 35). On June 21, 2024, the Court held a hearing on this
matter. Upon careful consideration, and with the benefit of able argument by both

sides, the Court grants Plaintiffs’ Motion within the State of Florida. The subject
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rules are stayed in Florida. Defendants are preliminarily enjoined within the State of
Florida as follows.
BACKGROUND

The instant case is about Defendants’ changed interpretation of the Affordable
Care Act’s (“ACA”™) prohibition on sex discrimination, and Defendants’ attempt to
enforce their new rules through the Final Rulemaking to be codified at 45 C.F.R, §§
92.101, 92.206, 92.207 and 42 C.F.R. § 438.3(d)(4). See 89 Fed. Reg. 37,522 (May
6. 2024). Specifically, Defendants interpret the ACA’s proscription against
discrimination on the basis of sex to include discrimination on the basis of gender
identity. Id. at 37,699 (emphasis added). They now maintain, among other things,
that ACA covered providers may not “[dleny or limit health services sought for
purpose of gender transition or other gender-affirming care that the covered entity
would provide to an individual for other purposes if the denial or limitation is based
on an individual’s sex assigned at birth, gender identity, or gender otherwise
recorded.” /d at 37701, Plaintiffs disagree with Defendants’ interpretation of the
ACA. They ask the Court to enjoin Defendants from enforcing it against them.

The Final Rules considered here are broad and significant in application. As
HHS has noted, "almost all practicing physicians in the United States are reached by

Section 1357 [the provision at issue} because they accept some form of Federal

N2
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remuneration apart from Medicare Part B.” Nondiscrimination in Health Programs
and Activities, 81 Fed. Reg. 31,375, 31,446 (May 18, 2016).
I. The ACA and Title IX

In 2010, Congress passed the ACA seeking to improve healthcare coverage
for Americans. Pub. L. No. 111-148, 124 Stat. 119. Section 1557 of the ACA furthers
this goal by mandating that no individual shall, “on the ground prohibited under . . .
Title IX of the Education Amendments of 1972 (20 U.S.C. 1681 et seq.) . . . be
excluded from participation in, be denied the benefits of, or be subjected to
discrimination under any health program or activity, any part of which is receiving
Federal financial assistance[.]” 42 U.S.C. § 18116(a). Title IX then itself provides
that “[n]o person in the United States shall, on the basis of sex, be excluded from
participation in, be denied the benefits of, or be subjected to discrimination under
any education program or activity receiving Federal financial assistance[.]” 20

U.S.C. § 1681(a) (emphasis added).!

! Title IX contains a number of sex-specific exceptions to this general language. 20 U.S.C. § 1686,
for instance, provides that nothing contained within Title IX “shall be construed to prohibit any
educational institution receiving funds under this Act, from maintaining separate living facilities
for the different sexes.” Further, § 1681(a) “shall not apply to an educational institution which is
controlled by a religious organization if the application of this subsection would not be consistent
with the religious tenets of such organization.” /d. at § 1681(a)(3). The ACA itself also states that,
“[n]otwithstanding any other provision of [the ACA,] HHS “shall not promulgate any regulation
that . . . violates the principles of informed consent and the ethical standards of health care
professionals[.]” 42 U.S.C. § 18114(5).

FL-GOV-24-1475-A-000004
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In addition to borrowing Title IX’s “on the basis of sex” language, section

1557 also incorporates Title IX and Title VI's “enforcement mechanisms|.|” 42
U.S.C. § 18116(a). This essentially means that HHS s Office for Civil Rights
(“OCR™) may initiate investigations to determine whether “covered entities” have
failed to comply with section 1557°s anti-discrimination provision. See 20 U.S.C. §
1682;45 C.F.R. §§ 80.7,92.303(a). Where compliance cannot be secured voluntarily
after an adverse finding, HHS must follow an administrative process before
withholding federal funding. 20 U.S.C. § 1682. “[Alny person aggrieved” by such
action may also obtain judicial review. Id. at § 1683.
II. HHS’s Implementation of Section 1557

On May 6, 2024, HHS issued a “final rule and interpretation” regarding
section 1557 (the “Rule,” “Rules,” or “Final Rules”™). See generally 89 Fed. Reg.
37,522, As relevant here, the Rules provide that discrimination “on the basis of sex
inchudes, but is not limited to, discrimination on the basis of . . . {glender identity].]”
45 CF.R. § 92.101a)2)(v) (effective July 5, 2024). The Rules expand on this
interpretation through 45 C.F.R. §§ 92.206, 92.207 and 42 C.F.R. § 438.3(d)}(4).

At section 92.206 the Rule addresses covered entities’ obligation to provide
“equal access to its health programs and activities without discriminating on the

basis of sex.” 45 C.F.R. § 92.206(a) (effective July 5, 2024). According to HHS, this

obligation specitically prohibits four things:

FL-GOV-24-1475-A-000005
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(1) denying or limiting “health services, including those that have been
typically or exclusively provided to, or associated with, individuals of
one sex, to an individual based upon the individual's sex assigned at
birth, gender identity, or gender otherwise recorded:”

(2) denying or limiting, “on the basis of an individual's sex assigned at
birth, gender identity, or gender otherwise recorded, a health care
professional’s ability to provide health services if such denial or
limitation has the effect of excluding individuals from participation in,
denying them the benefits of, or otherwise subjecting them to
discrimination on the basis of sex under a covered health program or
activity;”

{3) adopting or applving “any policy or practice of treating individuals
differently or separating them on the basis of sex in a manner that
subjects any individual to more than de minimis harm, including by
adopting a policy or engaging in a practice that prevents an individual
from participating in a health program or activity consistent with the
individual's gender identity;” and

{(4) denying or limiting “health services sought for purpose of gender
transition or other gender-atfirming care that the covered entity would
provide to an individual for other purposes if the denial or limitation is
based on an individual's sex assigned at birth, gender identity, or gender
otherwise recorded.”
id at § 92.206(b)(1){4). The Rule adds, “[n]othing in this section requires the
provision of any health service where the covered entity has a legitimate,
nondiscriminatory reason for denying or limiting that service, including where . . .

the covered entity reasonably determines that such health service is not clinically

appropriate for a particular individual.,” /d at § 92.206(c). What ostensibly matters

FL-GOV-24-1475-A-000006



Case 8:24-cv-01080-WFJ-TGW Document 41 Filed 07/03/24 Page 6 of 50 PagelD 1224

At section 92.207 the Rule focuses on “health insurance coverage and other
health-related coverage.” 45 C.F.R. § 92.207(a) (effective July 5, 2024). It provides
that covered insurers must not “[h]ave or implement a categorical coverage
exclusion or limitation for all health services related to gender transition or other
gender-affirming care” or “[o]therwise deny or limit coverage, deny or limit
coverage of a claim, or impose additional cost sharing or other limitations or
restrictions on coverage, for specific health services related to gender transition or
other gender affirming care[.]” Id. at § 92.207(b)(4)—(5). Section 92.207(c) states
that “reasonable medical management techniques such as medical necessity
requirements” may provide a “legitimate, nondiscriminatory reason for denying or
limiting coverage of” certain health services. /d. at § 92.207(c).

The final change concerns 42 C.F.R. § 438.3(d)(4).? Unlike the previously
mentioned revisions, this one addresses “standard contract requirements” for entities
that deliver services under Medicaid and CHIP.? 42 C.F.R. § 438.3(d)(4) (effective

July 9, 2024). These contracts must now affirmatively state that the contracting

2 Although Plaintiffs’ complaint addresses a number of “CMS Rules,” Dkt. 1 at 4649, Plaintiffs’
Motion for Stay or Preliminary Injunction only focuses on 42 C.F.R. § 438.3(d)(4). The Court will
therefore largely limit its contracts analysis to 42 C.F.R. § 438.3(d)(4).

3 Medicaid and CHIP are joint federal-state programs that enable states to extend medical coverage
to low-income individuals under Title XIX (Medicaid) and Title XXI (CHIP) of the Social Security
Act. 42 U.S.C § 1396, et. seq.; id. § 1397aa, et. seq. To participate in either, each state must create
a specific plan that fulfills the conditions specified in 42 U.S.C. § 1396a(a) or 42 U.S.C. §§
1397aa—1397bb and submit the plan for approval. Id. § 1396a(b); id. §1397ff(a)(c); 42 C.F.R. §
457.150(a)—(c). Upon approval, states administer and fund their plans, and the federal government
provides funding to help defray costs.

FL-GOV-24-1475-A-000007
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entity will “not discriminate against individuals eligible to enroll on the basis of race;
color; national origin; disability; or sex which includes sex characteristics, including
intersex traits; pregnancy or related conditions; sexual orientation; gender identity;
and sex stereotypes; and will not use any policy or practice that has the effect of
discriminating” on the same grounds. /d. In addition, participating states must ensure
that these same entities “promote the delivery of services in a culturally competent
manner to all enrollees . . . regardless of sex which includes sex characteristics,
including intersex traits; pregnancy or related conditions; sexual orientation; gender
identity and sex stereotypes[.]” 42 C.F.R. § 438.206(c)(2) (effective July 9, 2024).
III. Florida

Florida believes that gender-change interventions are “experimental’ and risk
irreversible damage. Dkt. 1 at 33. It has therefore “concluded that the alleged
psychological benefits of gender-change interventions are far too speculative to

justify the risks, particularly in minors.” Id.*

* In 2022, the Florida Department of Health (“DOH”) released guidance to this effect. See
Treatment of Gender Dysphoria for Children and Adolescents (Apr. 20, 2022),
https://perma.cc/BB4N-2QH4. The DOH explained that “[s]ystematic reviews on hormonal
treatment for young people show a trend of low-quality evidence, small sample sizes, and medium
to high risk of bias. A paper published in the International Review of Psychiatry states that 80%
of those seeking clinical care will lose their desire to identify with the non-birth sex.” /d. The DOH
also noted its belief that “encouraging mastectomy, ovariectomy, uterine extirpation, penile
disablement, tracheal shave, the prescription of hormones which are out of line with the genetic
make-up of the child, or puberty blockers, are all clinical practices which run an unacceptably high
risk of doing harm.” /d.

FL-GOV-24-1475-A-000008
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In line with this view, Florida has issued “standards of practice and standards
of care™ for licensed physicians. Fla. Admin. Coder. 64B8-9.019. The Florida Board
of Medicine prohibits “[slex reassignment surgeries. or any other surgical
procedures that alter primary or secondary sexual characteristics” as well as
“Ipjuberty blocking, hormone, and hormone antagonist therapies™ in the treatment
of minors with gender dysphoria. /d The Florida Board of Osteopathic Medicine
similarly prohibits such treatments. Fla. Admin. Code r. 64815-14.014.

Florida has also passed a number of other laws and regulations that are
relevant here. Rule 39G-1.050(7) provides that Florida Medicaid does not cover
“puberty blockers, hormones and hormone antagonists, sex reassignment surgeries,
or any other procedures that alter primary or secondary sexual characteristics™ for
the treatment of gender dysphoria. Fla. Admin. Code r. 59G-1.050(7). SB 254
prohibits “Islex-reassignment prescriptions or procedures™ for “patients younger
than 18 vears of age,” and the expenditure of state funds for the same. Fla. Stat. §§
286.311, 456.001, 456.52. And HB 1521 mandates that covered entitics must
generally provide both females and males “restrooms and changing facilities for
their exclusive use, respective to their sex[.]” Fla. Stat. § 553.865(2). (5). (12).

Given the foregoing, Florida asserts that compliance with the Rules will
require it to violate its own laws and regulations. Florida further asserts that non-

compliance will result in a significant loss of funds as well as private lawsuits.
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IV. Catholic Medical Association

Like Florida, “CMA and its members hold the position that gender-transition
procedures are unethical and dangerous.” Dkt. 1 at 9.° CMA’s members also have
“overlapping religious objections.” /d. They believe that the Rules interfere with
their right “to the conscientious and faithful practice of medicine.” /d.

CMA focuses on aspects of the Rules that have not been previously mentioned
but which ultimately depend on Defendants’ interpretation of discrimination “on the
basis of sex.” Among other things, the Rules will require CMA members who
qualify as “covered entities” to: (1) “submit an assurance . . . that the entity’s health
programs and activities will be operated in compliance with section 1557 as
amplified by the Final Rules; (2) “implement a written policy” that “states the
covered entity does not discriminate on the basis of” healthcare for gender-identity;
(3) “train relevant employees of its health programs and activities on the civil rights
policies” embodied in the Rules; and (4) “provide a notice of nondiscrimination™ on
the basis of gender-identity “to participants, beneficiaries, enrollees, and applicants
of its health programs and activities, and members of the public.” 89 Fed. Reg.

37,696-98. Non-compliance may result in remedial action. /d.

> According to the Complaint, CMA is the largest association of Catholic individuals in healthcare
with “2,500 members nationwide in all fields of practice.” Dkt. 1 at 8. Additionally, “[m]ost CMA
members provide medical care in health programs and activities that receive federal financial
assistance and are subject to Section 1557.” Id. at 9.

9
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CMA claims that these specific requirements, and the Rules as a whole,
impose a “no-win” scenario for its members to: (1) “abandon or violate their
convictions on gender and incur the costs of compliance™; or (2} “maintain their
positions and practices but arguably falsify their policies, notices, and assurances of
compliance to HHS and then risk continuing liability™; or (3) “exit the medical field
and abandon their patients.” Dkt. 1 at 60. Ultimately, CMA maintains that its
members’ “categorical exclusion of providing, facilitating, or affirming gender
transitions, and their commitment to state law, precludes CMA members from”
complying with the Rules. /d. at 58,

CMA’s approximately 2,500 members are nationwide. For reasons stated
below, the undersigned believes a nationwide injunction issuing here is improvident,
Thus, CMA’™s motion for a preliminary injunction will be dented, although its Florida
members will be under this Court’s order. CMA’s other requested remedies must
await a decision on the merits.

V.  Procedural History

On May 6, 2024, Plaintiffs filed the instant lawsuit against Defendants.
Plaintitfs generally assert that the Rules violate the Administrative Procedure Act
(“APA™), the Spending Clause, the First Amendment’s guarantee of free speech and
association, and the First Amendment and Religious Freedom Restoration Act’s

(“RFRA”) guarantees of religious freedom. /d at 64-81.

10
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Plaintitfs now move for a stay or preliminary injunction concerning 45 C.F.R.
§§ 92.101, 92.206, 92.207 and 42 C.F.R. § 438.3(d)4). See generally Dkt. 12.
Defendants oppose such relief on the merits. See generally Dki. 33. They also
suggest that Plaintiffs lack standing and that Plaintifts’ claims are not ripe for review.
Id at 26-33.

LEGAL STANDARDS

To obtain a preliminary injunction concerning the Rules, Plaintitfs must show
that: {1) they have “a substantial likelihood of success on the merits; (2) irreparable
injury will be suffered unless the injunction issues; (3) the threatened injury to the
movant outweighs whatever damage the proposed injunction may cause the
opposing party; and (4) if issued, the injunction would not be adverse to the public
interest.” Siegel v. LePore, 234 ¥.3d 1163, 1176 (11th Cir. 2000) (en banc). “The
first two factors are ‘the most critical.” Swain v. Junior, 958 ¥.3d 1081, 1088 (11th
Cir. 2020) (quoting Nken v. Holder, 356 U.S. 418, 434 (2009}). Further, “the third
and fourth factors [tend to] merge when, as here, the government is the opposing
party.” Gonzalez v. Governor of Georgia, 978 F.3d 1266, 1271 (11th Cir. 2020)
{cleaned up) (citations omitted).

5 U.S.C. § 705 provides that, “[o|n conditions as may be required and {o the
extent necessary to prevent irreparable injury,” a court may “issue all necessary and
appropriate process to postpone the effective date of an agency action or to preserve

11
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status or rights pending conclusion of” a review. The showing required for stay under
section 705 of'the APA is not materially different than that required for a preliminary
injunction. Cook Cnty., lllincis v. Wolf, 962 ¥.3d 208, 221 {7th Cir. 2020); see also
Purpose Built Fams. Found., Inc. v. United States, No. 22-60938-CI1V, 2022 WL
6226946, at *2-4 (8.D. Fla. July 29, 2022).
DISCUSSION

L Justiciability

Defendants suggest that Plaintiffs lack standing, that Plaintitfs’ claims are not
ripe, and that implied preclusion issues exist. The Court will address each of these
contentions before turning to consider the merits,

a. Standing

“Courts have jurisdiction to hear a case only when the plaintiff has standing
to sue.” Baughcum v. Jackson, 92 F.4th 1024 (11th Cir. 2024). Standing has three
requirements: (1) “the plaintiff must have suffered an injury in fact—an invasion of
a legally protected interest which is (a) concrete and particularized, and (b) actual or
imminent, not conjectural or hypothetical™ (2) “there must be a causal connection
between the injury and the conduct complained of-—the injury has to be fairly
traceable to the challenged action of the defendant and not the result of the
independent action of some third party not before the court™; and (3) “it must be

M

likely, as opposed to merely speculative, that the injury will be redressed by a

12
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favorable decision.” Lujan v. Defs. of Wildlife, 504 U.S. 353, 560-61 (1992)
{cleaned up) {internal quotations and citations omitted). “The party invoking federal
jurisdiction bears the burden of establishing these elements.” /d at 561. CMA’s
standing is not relevant here,

Florida has shown that it faces an imminent injury in fact. “Government
regulations that require or forbid some action by the plaintiff almost invariably
satisfy both the injury in fact and causation requirements.” Food & Drug Admin. v.
All. for Hippocratic Med., No. 23-235, 2024 WL 2964140, at *7 (U.S. June 13,
2024). Here, among other things, the Rules force Florida to begin expending state
funds on gender-transition healthcare in contravention of its own laws. Compare 45
C.F.R. § 92.207(a) (barring “categorical coverage exclusion or limitation for all
health services related to gender transition or other gender-affirming care™) with Fla.
Stat. §§ 286.311, 456.001, 456.52 (prohibiting “[s]ex-reassignment prescriptions or
procedures”™ for “patients younger than 18 vears of age,” and the expenditure of state
funds for the same). This alone represents an imminent injury to Florida’s sovereign
“interest in enforcing fits] duly enacted laws without contradiction from the federal
government.” State of Tennessee v. Dep't of Educ., No. 22-5807, 2024 WL 2984295,
at *10 (6th Cir. June 14, 2024). And Florida “need not expose [itselt] to liability o

have standing to challenge the enforcement of [the Rules).” W. Virginia by &
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through Morriseyv. U.S. Dep't of the Treasury, 539 F.4th 1124, 1137 (11th Cir. 2023)
{internal quotations and cilation omitted).

Having addressed injury in fact, the other questions of standing are causation
and redressability. Defendants do not address these factors. See generally Dkt. 33,
Still, it is worth noting that they are satisfied. Plaintiffs’ alleged injuries are directly
caused by Defendants’ promulgation of the Rules and imminent (July 5, 2024)
enforcement of the same. A preliminary injunction will delay this enforcement. The
Florida Plaintifts have standing.

b. Ripeness

The ripeness doctrine asks “whether there is sutficient injury to meet Article
[1’s requirement of a case or controversy and, if so, whether the claim is sufficiently
mature and the issues sutficiently defined and concrete, to permit effective decision-
making by the court.” Elend v. Basham, 471 F.3d 1199, 1211 (11th Cir. 2006)
{(internal quotations and citations omitted). “In cases involving pre-enforcement
review, like this one, the standing and ripeness analysis tend to converge.”
Baughcum, 92 F.4th at 1036,

Florida has alleged sutficient injury {o satisfy the constitutional component of
ripeness for the same reason that it satisfied the injury in fact component of standing.
“H, in a suit challenging the legality of government action, the plaintiff is himself an
object of the action . . . there is ordinarily little question that the action or inaction

14
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has caused him injury.” Texas v. £FEOC, 933 F.3d 433, 46 (5th Cir. 2019} (internal
quotations and citations omitted). The “common-sense inquiry” called for to
determine whether Florida and CMA are objects of the Rules “is easy here.” /d The

b

Rules explicitly apply to “covered entities,” such as the Florida Plaintitfs, and
mandate assurances, notices, training, and healthcare work that they do not currently
provide. See 89 Fed. Reg. 37,522-24, 37.696-98. Florida, moreover, is “trapped in
a bind” between the Rules and Florida law, which categorically precludes gender
transition procedures for minors with gender dysphoria. Florida v. Nelson, 576 F.
Supp. 3d 1017, 1030 (M.D. Fla. 2021); see also Texas v. United States, 787 F.3d
733, 749 (5th Cir. 2015} (explaining that “being pressured to change state law
constitutes an injury”™). There is simply no question that Plaintiffs face imminent
injury where Defendants have expressed no intention to forego enforcement of the
Rules.

This brings the Court to the prudential component of ripeness, which focuses
on “both the fitness of the issues for judicial decision and the hardship to the parties
of withholding judicial review.” Harrell v. The Fla. Bar, 608 F.3d 1241, 1238 (11th
Cir. 2010) (emphasis in original). In analyzing the fitness prong, courts are generally
“concerned with questions of ‘finality, definiteness, and the extent to which

resolution of the challenge depends upon facts that may not yet be sufficiently

developed.” id (quoting Frnst & Young v. Depositors Econ. Prot. Corp., 45 F.3d
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30, 535 (1st Cir.1993)). “If a claim is fit for judicial decision, that is the end of the
inquiry, and the matter is ripe, given that the absence of a hardship cannot tip the
balance against judicial review under those circumstances.” Club Madonna, Inc. v.
Clity of Miami Beach, 924 F.3d 1370, 1380 (1 1th Cir. 2019) {cleaned up} (internal
guotations and citation omitted).

Florida’s claims are fit for judicial decision. “A facial challenge presenting a
purely legal argument ... “is presumptively ripe for judicial review’ because that
type of argument does not rely on a developed factual record.” 1d {(quoting Harris
v. Mexican Specialty Foods, fnc., 564 ¥.3d 1301, 1308 (11th Cir. 2009)); see Susan
B. Anthony List v. Drichaus, 573 U.5. 149, 167 (2014). Here, Plaintiffs’ central
challenge is purely legal in nature. They argue that the Rules are facially invahid
because Defendants have erroneously interpreted the Title EX and ACA proscription
against discrimination on the basis of sex to include discrimination on the basis of
gender identity. There is no need for trial-like tactual development at this stage. “The
lines are drawn, the positions taken, and the matter is ripe for judicial review.”
Florida v. Weinberger, 492 ¥.2d 488, 493 (5th Cir. 1974).

The Court also notes that Plaintifts would suffer hardship without judicial
review. See Club Madonna, 924 F.3d at 1380. “Potential litigants suffer substantial
hardship if they are forced to choose between foregoing lawful activity and risking
substantial legal sanctions.” Cheffer v. Reno, 535 F.3d 1517, 1524 (11th Cir. 19935),

16
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in the instant case, the Rules force Plaintiffs to choose between foregoing ostensibly
legal healthcare policies and practices or risking private lawsuits and the withholding
of federal funds that are likely unrecoverable. This 1s sufficient hardship. See Texas
v. Brooks-LaSure, 680 F. Supp. 3d 791, 804 (E.D. Tex. 2023) (finding that Texas
faced sufficient hardship where it had to “comply” with a CMS bulletin or “face fund
disallowance™y; U.S. drmy Corps of fngineers v. Hawkes Co., 578 U.8. 590, 600
{2016) (Plaintifts “need not assume such risks while waiting for [Defendants] to
‘drop the hammer’ in order to have their day in court”™). Plaintiffs’ claims are ripe.
¢. Implied Preclusion

The final justiciability issue to consider is implied preclusion. District courts
generally “have original jurisdiction ot all civil actions arising under the
Constitution, laws, or treaties of the United States.” 28 U.S.C. § 1331. Here the
Administrative Procedure Act, 5 U.8.C. 7006, assigns all legal interpretations to the
courts. The prime issue here is whether the Final Rules are legally compliant with
and covered by Title IX in the Eleventh Circuit. The APA mandates this task is not
impliedly precluded.

In some circumstances “{a} special statutory review scheme . . . may preclude
district courts from exercising jurisdiction over challenges to federal agency action.”
Axon Enter., fnc. v. FTC, 598 U.S, 175, 185 (2023). Defendants suggest that section
1557 and 42 U.8.C. § 1316 represent such schemes.
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Defendants are mistaken with respect to section 1357, The threshold implied
preclusion issue is whether Congress has created a “comprehensive review process
. . . that oust|s] district court jurisdiction[.|” Axon Enter., 598 U.S. at 186 (citing
Thunder Basin Coal Co. v. Reich, 510 U.S. 200, 208 (1994). Congress did no such
thing through section 1557. As previously mentioned, section 1357 incorporates
Title IX and Title VI's “enforcement mechanisms].]” 42 U.S.C. § 18116{(a). Neither
contain a special statutory review scheme that vests review in the courts of appeal
or provides a comprehensive review process. They instead provide that “Jajny
department or agency action . . . shall be subject to such judicial review as may
otherwise be provided by law for similar action taken by such department or agency
on other grounds.” 20 U.S.C. § 1683; 42 U.8.C. § 2000d-2. There is consequently
no implied preclusion of Plaintiffs claims concerning 45 C.F.R. §§ 92.101, 92.206,
and 92.207. See Louisiana v. U.S. Env't Prot. Agency, No. 2:23-CV-00692, 2024
WL 250798, at *19 (W.D, La. Jan, 23, 2024) (finding that <42 U.8.C. § 20004-2 is
not a special statutory scheme™); Tennessee, 2024 WL 2984293, at *18 (6th Cir. June
14, 2024) (finding that Title IX does not “implicitly preclude[] the States from
brining an APA pre-enforcement challenge”).

Title 42 U.S.C. § 1316°s interaction with the contracts provision of 42 C.F.R.
§ 438.3(d}4) creates a closer question, but not by much. Unlike section 1557,
section 1316 creates a valid and comprehensive review process. See 42 US.C. §
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1316(ay(¢e). But here, Plaintiffs” claims are not “of the type Congress intended to
be reviewed within this statutory structure.” Thunder Basin Coal Co., 510 UK, at
212, Bection 1316 addresses determinations concerning whether state plans
“submitted to the Secretary by a State for approval under subchapter I, X, XIV, XVI,
or XIX ... conform|] to the requirements for approval under such subchapter” and
general item disallowance. 42 U.S.C. § 1316{a)-(¢e). These matters are wholly
collateral to the review of managed-care-plan contracts which are reviewed under
42 CF.R. § 438.3(a). Additionally. Plaintitfs” claims concerning 42 CF.R. §
438.3(d)(4) ultimately present legal APA and constitutional issues that are outside
of HHS and CMS’s expertise. It is unclear how Plaintiffs could seek such
administrative review without “betting the farm™ through immediate and wholesale
deftance of the Final Rule—something courts “normally do not require plaintitfs” to
do and something courts “do not consider” to be “a meaningful avenue of relief.”
Enter. Fundv. Pub. Co. Acct. Oversight Bd., 561 1.8, 477, 490-91 (2010).

In sum, Congress’ intent to allocate initial review of Plaintiffs” claims to HHS
or CMS is not “fairly discernable in [42 US.C. § 1316 or 42 US.C. §
18116(a)).” Thunder Basin, 510 U.S. at 207. The Court has subject matter
jurisdiction over Plaintiffs’ claims.

1l.  Injunctive Factors

a. Likelihood of Success on the Merits

19
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HHS and the Final Rule interpret Title [X, and hence section 1557, to prohibit
discrimination based on “gender identity.” 89 Fed. Reg. at 37.699 (45 C.F.R.
§ 92.101(a)(2)). The Final Rule is stillborn and a nullity if Title IX does not prohibit
discrimination on the basis of “gender identity.” The Eleventh Circuit has spoken on
this point, clearly: Title IX does not address discrimination on the basis of gender
identity. Adams v. Sch. Bd. of St. John's Cnty., 57 F. 4th 791, 812—-15 (11th Cir.
2022) (en banc). Frankly, this ends the issue—the new Rule appears to be a dead
letter in the Eleventh Circuit.

The plaintiff in Adams, like HHS here, contended that the Title VII
employment case of Bostock v. Clayton County, 590 U.S. 644, 659-60 (2020),
means that Title IX barred discrimination on gender identity grounds.® The Eleventh
Circuit held otherwise. In Title IX, and hence in section 1557, “because of sex™
unambiguously means “biological sex” (male and female), and not “gender
identity.” Adams, 57 F.4th at 812—13. And although Bostock, too, proceeded on the
assumption that “sex’ means biological sex, Adams said that “the statutory context
of Title IX” requires a different result. /d. at 813. As the Adams Court noted, Title

[X includes many sex-specific exceptions and instructs that the prohibition must be

® Bostock held that an employer discriminates “because of sex” under Title VII of the Civil Rights
Act of 1964 when he fires a male for no reason other than identifying as a woman, but “retains an
otherwise identical employee” who is a female, because in that case, the individual’s sex is a but-
for-cause of the disparate treatment. 590 U.S. at 659.
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were read o protect “gender identity,” the Court reasoned, Title IX’s carve-outs
“would be rendered meaningless™ whenever they came “into conflict with a
transgender person’s gender identity.” Adams, 57 F.4th at 813-14. This “would
provide more protection against discrimination on the basis of transgender status
under the statute . . . than it would against discrimination on the basis of sex.” /d at
814. “That conclusion cannot comport” with the text and context of Title IX. /d

A turther reasoning of the Eleventh Circuit was that Title IX, unlike Title VI,
was enacted under the “Spending Clause.” Adams, 37 F.4th at 815, “A safeguard of
our federalist system is the demand that Congress provide the States with a clear
staternent when imposing a condition on federal funding.” /d. That “clear-statement”
rule required rejecting the plaintitf™s argument, because Title IX does not clearly
protect gender 1dentity. The text of Title IX says nothing about gender identity.

Notably, the federal Government’s argument here about Title X, including
its argument about the spending clause, is precisely the argument it made, and flatly
lost, in Adams. Amicus Briet of United States, Dkt. 2534, No. 18-1359, Adams,
ecf.call.uscourts.gov/n/bean/serulet/TansportRoam, last consulted June 30, 2024,
Repeating the same failed argument from ddams will likely render the same result.

In discussing its definition of “sex” under Title IX to include gender identity,
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HHS cites the reversed District Court opinion in Adams. Id. at 37573 n.110. And
when incorporating Bostock into Title X, HHS cites the controlling en banc Adams
decision but notes it is contrary, using the signal “But ¢f.” Id. at 37574 n. 116,

In the Final Rule, HHS recognizes that “Section 1357 is best read to
incorporate existing interpretations of what constitutes sex discrimination under
Title IX, including regulatory interpretations and case law.” 89 Fed. Reg. at 37,638
{emphasis added). In the Eleventh Circuit, that case law includes Adams.

HHS argues the Court should limit Adams to its {acts ("transgender restroom
issues”) and apply Bostock’s reasoning to uphold the Final Rule. But Adams rejected
applving Bostock.

Respect for Executive Branch interpretation of a statute was previously
“especially warranted when an Executive Branch interpretation was issued roughly
contemporaneously with enactment of the statute and remained consistent over
time.” Loper Bright Enters. v. Raimondo, 603 U.S, — , No. 22-1219, 2024 WL
3208360, at *9 (June 28, 2024). In contrast the Executive Branch interpretation of
Title 1X now conjured comes decades afier the enactment of Title IX and. as seen
below, the interpretation has changed repeatedly over time,

As Loper states, the whole point of having a writien statute is “every statute’s
meaning is fixed at the time of enactment.” /d. at *16. Adams recognizes this. Title

IX. decades old, did not change meaning in 2024, HHS’s attempt to alter
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prospectively the meaning of Title X shows the wisdom of Loper’s statement that
“agencies have no special competence in resolving statutory ambiguities. Courts
do.” Id. at *16. The Administrative Procedures Act. § 706, which is the present
guidepost, “demand|s] thal courts exercise independent judgment in construing
statutes administered by agencies.” /d. at *19; 5 U.8.C. § 706.

Eknes-Tucker v. Governor of Ala., 80 F.4th 1205 (11th Cir. 2023). also
suggests that Plaintiffs will likely prevail on the merits. Ehnes-Tucker involved a
challenge to an Alabama law prohibiting gender-transition interventions in minors,
particularly puberty blockers and cross-sex hormones. /d. at 1210, 1227, Interpreting
the Hqual Protection Clause, the Eleventh Circuit held that “the statute does not
discriminate based on sex.” /d.

The Alabama law prohibited drugs used for a specific medical purpose of
treating gender dysphoria. /d. The purpose of the treatment was to end the gender
dysphoria by facilitating likely gender transition or at least enabling if. Any reference
to sex or difference in treatment was due to the medical purpose of the drugs coupled
with biclogical facts about the sexes, not stereotypes. /d. at 1229, Only females may
take supraphysiologic levels of tesiosterone for a gender transition, and only males
can take supraphysiologic levels of estrogen for a gender fransition. /d at 1213,
1228. The Court said prohibiting these treatments is not discriminating on the basis

of sex under Equal Protection scrutiny. “[Tlhe regulation of a course of treatment

o
()

FL-GOV-24-1475-A-000024



Case 8:24-cv-01080-WFJ-TGW Document 41 Filed 07/03/24 Page 24 of 50 PagelD 1242

that only gender nonconforming individuals can undergo™ was not stereotyping

2% <6

“based on sex” “unless the regulation [is] a pretext for invidious discrimination
against such individuals.” /d. at 1228-30.

Like Adams, the Eknes-Tucker Court distinguished Bostock.” The Court
emphasized the “different factual context™ involved in Eknes-Tucker and Bostock—
Eknes-Tucker involved a law regulating medical treatments, not a rule penalizing a
transgender individual in employment for no reason other than being transgender.
Id at 1229. So too, here.

Eknes-Tucker held that a ban on gender-transition interventions does not
intentionally discriminate “on the basis of sex.” The same phrase is used in Title IX
and imported into section 1557, increasing the likelihood that Plaintiff will prevail
on the merits.

Section 206(b)(4) of the Rule makes it presumptively discriminatory for
covered entities to “[d]eny or limit” puberty blockers, cross-sex hormones, or

surgeries “‘sought for purpose of gender transition,” so long as those entities provide

the services for “other purposes.” 89 Fed. Reg. at 37,701 (45 C.F.R. § 92.206(b)(4)).

7 The Eleventh Circuit’s recent decision in Lange v. Houston County does not govern here. 101
F.4th 793 (11th Cir. 2024). In that case, the Eleventh Circuit held that an employer violates Title
VII when it denies health-insurance coverage for all gender transitions. But Lange (like Bostock)
interprets Title VII, which is not a Spending Clause statute like section 1557. Fitzpatrick v. Bitzer,
427 U.S. 445, 458 (1976) (Brennan, J., concurring). So unlike section 1557, Title VII need not
satisfy the requirement of clear and unambiguous notice. Adams, 57 F.4th at 815. Adams and
Eknes-Tucker distinguished Title VII.
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But this is insufficient to establish a prima face discrimination claim, as a patient
secking “gender transition” is not similarly situated to a patient seeking a drug or
procedure to treat a different medical condition or diagnosis. See Fknes-Tucker, 80
F.4th at 1228; id at 1233 (Brasher, ., concurring) (same}; L. W. v. Skrmetti, 83 F 4th
460, 481-82 (6th Cir. 2023) (same in equal protection case).

To use Bostock™s language, HHS provides no reason to presume that a woman
seeking a hysterectomy to treat cancer is “to {the doctor’s mind], materially identical
in all respects™ to a woman seeking a hysterectomy for a gender transition. Bostock,
590 U.S. at 660. The diagnosis relevant to gender transition treatment—gender
dysphoria—has a very different etiology and balance of risks. See Fhnes-Tucker, 80
F.4th at 1233 (Brasher, 1., concurring). Because the medical purpose is different, not
similar, let alone “materially identical,” intentional sex discrimination cannot be
presumed. Eknes-Tucker, 80 F.4th at 1228; Bostock, 590 U.S. at 660,

One can envision many other factual scenarios showing that the Rule likely
reaches well beyond “discrimination.” For example, it is not actionable
discrimination for a local hospital to provide an orchiectomy to a teenage boy with
testicular cancer, yet refuse to even consider castrating a teenage gender dvsphoric
with healthy testicles. The diagnoses and medical purposes are not similarly situated.

Sections 207(h}4) and (b)5) prohibit a reimbursement policy or practice

limiting gender-transition reimbursements if the policy or practice is “categorical”

2
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or “results in sex discrimination.” 89 Fed. Reg. at 37,701 (45 C.F.R. §§ 92.207(b)}4),
{5)). HHS justifies this based on an argument that limiting coverage for a gender
transition is a proxy for discriminating on the basis of gender nonconformity
“because transgender individuals are the only individuals who seek transition-related
care.” Notice of Proposed Rule Making, 87 Fed. Reg. at 47,871, But Fhnes-Tucker
rejected that same argument: “the regulation of a course of treatment that only gender
nonconforming individuals can undergo™ is not discriminating “based on sex” {the
same words used in Title 1X) “unless the regulation [is} a pretext for invidious
discrimination against such individuals.” Eknes-Tucker, 80 F.4th at 1228-30. So
Fknes-Tucker conflicts with these rules.

The Eleventh Circuit has concluded that limiting gender-transition treatments
for minors such as pharmaceuticals or hormones is “rational.” Eknes-Tucker, 80
F.4th at 1225, Surgery, which HHS addresses but Eknes-Tucker did not, would be
all the more medically intrusive and “rational™ to restrict.

Both Eknes-Tucker and the Final Rule forbid “pretext,” but the Final Rule
prohibits far more than “pretext.” and its framework is the opposite of Kines-
Tucker’s. Fknes-Tucker requires a plaintiff to show “pretext” to establish that a state
discriminated on the basis of sex. By contrast, under the Final Rule, a covered entity
that bars coverage for gender-transition treatments would be presumed to

discriminate based on sex, without any showing of pretext. Under the Final Rule, a
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hospital’s categorical denial of care (“no castration, hysterectomies, or mastectomies
for gender transition™) would be in violation of the Rule if the hospital provided
those services for other reasons, like cancer.

The CMS contracts Rule would amend the standard contract requirements
under Medicaid and CHIP to require prohibiting any policy or practice that has the
“effect of discriminating” based on an individual’s “gender identity.” 89 Fed. Reg.
at 37,691 (42 C.F.R. §§ 438.3(d)(4) (emphasis added), 457.1201(d)). But as
explained above, section 1557 likely does not prohibit discriminating based on
gender identity, and likely does not forbid the discriminatory effects that HHS
defines. For additional statutory authority, HHS invokes the Social Security Act,
which was also enacted under the Spending Clause and therefore likewise requires
a “clear” statement of Congress. See 89 Fed. Reg. at 37,668.% But there is no clear
statement. The Spending Clause failure was one of the salient points of the Adams
opinion. 57 F.4th at 815.

In this regard, HHS defends the CMS contracts Rule by invoking its authority

to adopt “methods of administration™ for Medicaid that are “necessary for the proper

8 HHS raises an affirmative defense. It argues that the claim is untimely under the Little Tucker
Act’s statute of limitations. 28 U.S.C. § 2401(a). This is meritless. The six-year statute of
limitations “begins to run when the agency issues the final action that gives rise to the claim.”
Alabama v. PCI Gaming Auth., 801 F.3d 1278, 1292 (11th Cir. 2015). To the extent earlier rules
are implicated, HHS reopened them by vastly expanding them to gender identity medical services
and contracting. See Kennecott Utah Copper Corp. v. U.S. Dep’t of Interior, 88 F.3d 1191, 1227
(D.C. Cir. 1996). These claims accrued upon issuance of the Final Rule. See Corner Post, Inc. v.
Bd. of Governors of the Fed. Rsrv. Sys., 2024 WL 3237691, at *7 (July 1, 2024).
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and efficient operation of the [state Medicaid] plan.” 42 U.5.C. § 1396a(a)4). But
imposing these vast duties and canceling Florida law is far afield from “methods of
administration.”

Congress offered examples of “methods of administration,” giving “more
precise content” to the term. United Srates v. Williams, 553 1.8, 285, 294 (2008). it
includes setting “personnel standards,” providing for “medical personnel in the
administration ... of the plan,” and transporting “beneficiaries ... to and from
providers.” 42 U.S.C. § 1396a(a)}(4). That list of routine administrative tasks locks
nothing like the power to declare new civil rights guarantees for groups of people.
When the SSA was enacted, States had no “clear notice™ from the face of the statute
that HHS could force them to adopt very costly contracts expanding treatments due
to alleged disparate impacts on transgender individuals. Adams. 57 F.4th at 815, The
contract requirement “is markedly difterent from”™ other contract requirements HHS
has imposed. Ala. 4ss'n of Reaftors, 594 U.S. 738, 764 (2021); see generally 42
C.F.R. § 4383, The CMS contracts Rule, like the Title IX Rule, simply rewrites the
statute. That is Congress’ job alone. For the foregoing reasons, Plaintiffs have
established a likelihood of success on the merits.

b. Florida Faces Irreparable Harm
For many of the same reasons they establish standing and hardship, Plaintiffs

also show they will suffer “irreparable harm™ absent a stay. Wes? Virginia, 39 F.4th
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at 1149.

[f the Rule is implemented, on July 5, 2024, Florida will face irreparable harm.
Florida’s covered entities will have to file an assurance of compliance to avoid
termination of funds. They must amend their policies and begin trainings on the new
rules. 45 C.F.R. §§ 92.5, 99.8, 99.9.

The Plaintiff agencies and the healthcare providers they regulate must either
clearly violate Florida law, or clearly violate the new Rule. To comply with the Rule,
DMS would have to alter its policy against reimbursing managed care plan members
for sex-change treatments. This is not possible because DMS cannot amend its self-
funded insurance plan without permission from the Florida legislature, which is not
is session and which has previously barred payment of tax dollars for gender
transition treatment. DMS will clearly suffer irreparable harm if the Rule is not
stayed.

Other Plaintiffs would be in a similar bind. Under current law AHCA cannot
use state funds for these gender change services in state Medicaid. Fla. Admin. Code
r. 59G-1.050(7). HHS lawyers have previously said this present Florida AHCA law

violates the Rule.” Even if AHCA could violate state law by expanding coverage for

? Brief for the United States as Amicus Curiae at 26 n.10, Dekker v. Fla. Agency for Health Care
Admin., No. 23-12155 (11th Cir. Dec. 4, 2023), https://perma.cc/9UYG-SVPL.

29

FL-GOV-24-1475-A-000030



(9%
s

,
4
o 7
o
il
by
Sort
”
4
4
o
-

s
=

these services it cannot print money. And the Rule provides nothing for the vast
added, unallotted expense.

The federal government generally enjoys immunity {rom suit. West Virginia,
59 F.4th at 1149, So these costs can never be recovered. See, e.g., Odebrecht Const.,
Inc. v. Sec., Fla. Dep’t of Transp., 715 F.3d 1268, 1289 (1ith Cir. 2013).
Unrecovered monetary loss is irreparable harm. Georgia v. President of the United
States, 46 F .4th 1283, 1302 (11th Cir. 2022).

Florida’s Agency for Persons with Disabilities (“APD™) also faces trreparable
harm. Dkt. 12-2. APD has a policy of assigning dual-occupancy rooms in ils
residential living facilities on the basis of biological sex, regardless of an
individual’s gender identity. Presently, natal women have natal women roommates
and natal males room with natal males. This makes sense given the residents APD
serves. See id. But this would change.

The Rule would prohibit APD’s room sharing policy if a biological male
patient identified as a female, and refusing to lodge the natal male on the women’s
wing or with a female roommate would cause the natal male “more than de minimis
harm.” See § 206(b)(3) of Part 92; Dki. 12, Ex. B; see also 89 Fed. Reg. at 37,593
(“A covered entity will be in violation of this rule if they refuse to admit a
transgender person for care or refuse to place them in facilities consistent with their

gender identity, because doing so would result in more than de minimis harm.”
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{(emphasis added)). HHS earlier explained its view that “a hospital that assigns
patients to dual-occupancy rooms based on sex would be prohibited from requiring
a transgender woman [meaning a natal male expressing the female gender] {o share
a room with a cisgender man [meaning a natal male who expresses a male
gender], regardless of how her sex is recorded in her insurance or medical records.”
NPRM, 87 Fed. Reg. at 47,866—-67. HHS reiterated in its brief that “refusing to place
a transgender person ‘in facilities consistent with their gender identity” would result
in more than de minimis harm.” Dkt. 33 at 17 n.9. Absent a stay, APD may likely
violate Florida law. See Fla. Stat. § 553.865(3), (12). APD plausibly states it would
have to redesign facilities and/or hire additional staft for safety, to accommodate the
preferences of gender-divergent residents, /d. at 9.

Florida also plausibly asserts injury in its sovereign capacity. The Final Rule
injures Florida’s “interest in enforcing [its] duly enacted laws without contradiction
from the tederal government.” Tennessee, 2024 W1, 2984295, at *10. Florida “will
continue to face pressure to change their laws to avoid legal consequences.” /d at
*25: see also Floridav. Nelson, 576 F. Supp. 3d 1017, 1039 (M.D. Fla. 2021); Texas
v. Becerra, 377 F. Supp. 3d 327, 557 (N.D. Tex. 2021) (*irreparable harm exists
when a federal regulation prevents a state from enforcing its duly enacted laws™).
Case law has recognized this tvpe of injury as supporting a stay. West Virginia, 59
F.4th at 1149.
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HHS argues that a pending class action before a different court negates the
need for equitable reliel. See Neese v. Becerra, 640 F. Supp. 3d 668 {(N.D. Tex.
20225, This case does not involve the Final Rule.

First, Florida, AHCA, DMS, and APD are not class members in Neese.
Moreover, Neese did not provide equitable relief against Detendants. 640 F. Supp.
3d at 684-85. The judgment in Neese, now on appeal, does not stop HHS from
enforcing the Final Rule against Plaintiffs.

Finally, the Court would note Labrador v. Poe, 601 U.S. — | 144 8. (Ct. 921
(2024). Although arising in the context of a stay, the Supreme Court found that
Idaho likely showed irreparable harm when a district judge struck down the state
laws precluding puberty blockers and gender transition medical treatment for
minors. Id, 144 8. Ct. at 923-24 (concurrence). Here, of course, the Final Rule
would similarly require repeal of substantive Florida statutes. Labrador suggests
Florida faces irreparable harm.

¢. The Balance of Harms and Public Interests Favor a Stay

The balance of harms and public interest factors “merge when, as here, the
government is the opposing party.” Gonzalez v. Governor of Georgia, 978 F.3d
1266, 1271 (11th Cir. 2020) (cleaned up). As discussed above, Plaintiffs will suffer
harm and face unrecoverable, large monetary loss, legal jeopardy, and sovereign

njury absent a stay.
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Public Interest Requires a Lawful Rule

HHS and the public have an interest in HHS rules being legal. As noted, the
Rule here appears to be contrary to the Eleventh Circuit’s clear Title EX teachings in
Adams; and Eknes-Tucker also teaches against the Rule indirectly. In the Eleventh
Circuit, the Rule appears unlawful. “[Olur system does not permit agencies o act
unlawfully even in pursuit of desirable ends.” Ala. Ass'n of Realtors v. HHS. 594
U.8. 758, 766 (2021); see BST Holdings, LLC v. OSHA, 17 F.4th 604, 618 (5th Cir.
2021) (“Any interest [the government] may claim in enforcing an unlawful frule] is
illegitimate.”). In other words, the Rule invokes and relies on a Title IX that the
Eleventh Circuit states does not exist.

Likewise, the reliance on the Social Security Act to impose costly new
insurance/managed care contracts appears to be ultra vires to the Act. Neither is the
Spending Clause requirement met, nor the stark changes permitted without a
rewriting of that statute. The new Rules must be legal; and no deference on matters
of legality need be shown the agency. See Loper, 2024 WL 3208360, at *22.

HHS’s Rules Have Been Unstable, Ever-changing

A second reason why the public interest 15 furthered by a stay and injunction
is that the Rule is ever-changing and unstable, buffeted by the prevailing political
winds. The new Rule is the fourth version in the last eight years, which each version

the opposite of the other. The repeated reversing of field by HHS presents large
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compliance issues and costs for health care facilities and the states that regulate
them; not to mention the stop-and-start effect on this sensitive area of health policy.
This instability suggests that the public interest favors a preliminary pause to fully
address on the merits this new, fourth version. And the instability shows little harm
to HHS in keeping a steady hand rather than lurching change.

The stop/start timeline is illustrated in the case law. See Religious Sisters of
Mercy v. Becerra, 55 F.4th 583, 389-591 (8th Cir. 2022). The first change was in
2016. Prior to 2016 the HHS rules did not require treatment and consideration of
gender identity as part of healthcare nondiscrimination rules. This changed with a
2016 rule, id., that stated “discrimination on the basis of sex includes discrimination
on the basis of gender identity and sex stereotyping.” /d at 31,388; 31,467, The new
rule barred providers from denying “transition-related care” based on explicit or
categorical exclusions of services for purpose of gender transition. /d at 31,439
31.471. See Religious Sisters, 55 F.4th at 590.

After this change, though, HHS did another “180™ and changed back again.
id at 594; 85 Fed. Reg. 37,160 (June 19, 2020). In June 2020, HHS flatly repealed
the 2016 rule, noting that it “repeal{ed] the 2016 Rule’s definition of *on the basis of
sex’...” Instead, the 2020 HHS rule reverted to and relied upon the plain meaning of
the term in Title IX. /d at 37,178, Religious Sisters, 35 F.4th at 594. This change
was the third rule within four years.
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Now we have under review the fourth rule, as HHS has done one more about-
face. Shortly after the Supreme Court issued its opinion in Bostock, President Biden
issued an Executive Order stating that Bostock’s reasoning meant that laws that
prohibil sex discrimination, including Title EX, “prohibit discrimination on the basis
of gender identity or sexual orientation,” unless the laws contain sufficient
indications to the contrary. Axecutive Order No. 13988, 86 FR 7023, 2021 WL
229396 (Jan. 20, 2021). The President thus ordered the head of each agency to
rescind agency actions that were inconsistent with this definition he offered. Further,
agencies were to promulgate new agency actions consistent with other laws
including the APA, “as necessary to fully implement statutes that prohibit sex
discrimination™ as he defined it in the Order. /d This fourth rule is the result: another
180-degree turn.

One need not be a cynic to predict that, if perchance there is a change in
presidential administrations, we will have another sudden about-face by HHS and a
fifth rule. This instability and repeated divergence is costly in many areas. It is
entirely based upon national politics, and might support an argument that this
sensitive 1ssue of health and safety ought be left steady, or deferred to state medical
regulators to decide in their public welfare role. In any event, this unstable regulatory

regime does suggest there is little harm to a delay. and the public interest is here
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served by a full decision on the factual merits and a preliminary stay, not to mention
full development of real, hard science that was heretofore sparse in the field,

The Rule Requires Significant Alteration of Healthcare in Florida

The public has an interest in stable, orderly change in important public matters
such as health care. The Final Rule would require covered entities to allow biological
males who are transgender into female private spaces, including bathrooms,
changing rooms, living facilities, dual-occupancy bedrooms, etc., if the natal males
would otherwise suffer harm “more than de minimis.” Unlike other more cautiously-
worded provisions of HHS comments, HHS starkly stated. “[A] provider generally
may accommodate a patient’s preferences about roommate assignments. A covered
entity will be in violation of this rule [Sec. 92.206] it they refuse to admit a
transgender person for care or refuse to place them in facilities consistent with their
gender identity because doing so would result in more than de minimis harm.” 89
Fed. Reg. at 37,593, The Final Rule, moreover, allows no exceptions to this rule
based on public safety or any similar rationales. That is not in the public interest,
despite some minor harm that may be occasioned to gender-divergent patients by

this injunction,

The Rule’s commentary expressly declines to fully define the terms of
“gender affirming care” or “gender identity” (other than to say it includes

“transgender status™) although the Rules are greatly about those subjects. 89 Fed,
36
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Reg. 37,392; 37,596. HHS does say “gender affirming care generally refer{s] to a
care designed to treat gender dysphoria that may include, but is not necessarily
limited to, counseling, hormone therapy, surgery, and other related sources.” 89 Fed.

Reg. 37.596.

Section 92.206 of the Rule clearly mandates availability of gender transition
services if similar services (hormone therapy. mastectomies. hysterectomies, etc.)
are available to patients for reasons other than gender transitions. This is because
“Iwihen medically necessary treatments are categorically excluded when sought by
transgender enrollees for purposes of gender-atfirming care, but the same treatments

are covered for cisgender enrollees, such exclusions may deny transgender

individuals access to coverage based on their sex.” Id at 37,671.

The Rule also seeks to make providers speak correctly about the subject to
HHS’s satisfaction, in addition to verbal assurance of compliance. The HHS
commentary notes that in assessing a provider’s good faith to avoid compliance
sanctions the HHS will consider “whether that covered entity demonstrated a
willingness to refer or provide accurate information about gender-affirming care, or
is otherwise engaging in good faith efforts to ensure patients are receiving medically
necessary care.” /d. at 37.598. HHS commented that the Rule clarifies “that while
providers may exercise clinical judgment when determining if a particular service is

appropriate for an individual patient, they may not refuse gender-aflirming care
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based on a belief that such care is never clinically appropriate.” /d at 37,597, This
is contrary to the public interest, if public interest may be defined as the laws of

Florida passed by the citizens” elected representatives.

Public Interest Supporits Merits-Based Consideration of HHS s “Care” Regimen

HHS’s brief, notably, does not argue that encouraging gender-transition
treatments serves the public interest. This is a litigation strategy as both the Rule and
HHS’s clear public stance are entirely to the contrary. Given the uncertain benefit,
the evidence of public health harms, and HHS s failure to defend the public health
benefit of gender-transition treatments in its brief, the Court concludes that
encouraging widespread access of “gender affirming care” is an issue that the public
interest requires to be developed thoroughly on the merits. And such an examination

brings no harm to HHS.

The Final Rule compels the State to make gender-transition services available
in the Medicaid managed care plans, and compels all covered entities to not preclude
gender-transition treatments when such services (like mastectomies for cancer,
testosterone for hypogonadism, etc.) are provided for other medical reasons.
Covered entities may not categorially refuse to perform gender transition. No
hospital in Florida could have a categorical exclusion for gender-transition surgeries

even for minors, if similar procedures were done {or non-gender purposes.
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If a hospital’s outreach program sponsored a women-only support or
counseling group, that group would have to admit a natal male who identified as
female, if refusing to admit the natal male would cause that person more than de
minimis harm. And no contractor such as the Florida Medicaid multi-billion-dollar
managed care plans could omit a full panoply of gender transition coverage (surgery,
hormone formulary, etc.) if those services were provided for non-transition
maladies. This presents a very expensive regimen paid for by the taxpayers but

unfunded by the Rule.

An honest appraisal of the Rule shows it imposes the availability of gender
transition medicine upon all covered entities, wanted or unwanted. The public

interest requires a merits-based analysis of this.

Although the task here is to undertake a “facial review” of the new Rules,
some issues of “public interest and balanced harms” requires the further discussion.
HHS’s basis for a “gender affirming care” regimen appear to be long on ipse dixit'”
and short on real, hard science. See generally HHS Office of Population Affairs,
Gender-Affirming Care and Young People, opa.hhs.gov/site/default/files/2022-
03/gender-affirming-care-young-people-March-2022, last consulted June 29, 2024.

In this March 2022 HHS “fact sheet” the HHS advocated the panoply of “gender

10 pse dixit. L. He himself said it; a bare assertion resting on the authority of an individual. Black’s
Law Dictionary (5th ed. 1979).
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affirming care” including counseling, pharmaceuticals, and stating that surgeries are
“typically used in adult or case-by-case in adolescence.” This “fact sheet” was
immediately followed up by the Department of Justice Assistant Attorney General
Kristin Clarke’s letter of March 31, 2022, sent to State’s Attorneys General, which
fairly reads as a veiled threat to bring federal enforcement actions and litigation in

pursuit of this trans-care agenda.!!

At times the HHS position about “gender affirming care” seems to be political.
It is no surprise to any observer that politics on both sides of this issue are prevalent.
Concerning the parties here, HHS’s Assistant Secretary Levine previously urged the
medical/advocacy group World Professional Association for Transgender Health
(“WPATH™) to drop proposed age limits for minor transgender surgery. The age
limits in the proposed WPATH guidelines were 15 for mastectomies, 16 for breast
augmentation or facial surgeries, and 17 for hysterectomies. Levine’s staff informed
WPATH that Levine was “confident, based on the rhetoric she is hearing in D.C.,
and from what we have already seen, that these specific lists of ages, under 18, will
result in devastating legislation for trans care. [Levine] wonder|[s] if the specific ages
can be taken out.” Levine’s staff went on to tell WPATH that Levine “was very

concerned that having ages (mainly for surgery) will affect access to care for trans

1 The letter may be found at ECF No. 193-3, Dekker v. Weida, No. 4:22-cv-325-RH-MAF (N.D.
Fla. 2023).
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youth and maybe adults, too...” Levine’s staff asked WPATH to remove the age
limitations in the guidance for gender transition.”> The WPATH has removed age

limitations for minors on its guidance for transition surgeries.

It is in the public interest to address these issues with the benefit of a full
record, substantively on the merits. The record now is sparse due to this “facial
review”; further, the undersigned has no training in science or medicine. Despite
this, several points are worth making.

A notable point about the Rule is that while it imposes significant “gender
affirming care” and “transition treatment” requirements upon Florida, the HHS
discounts, and in the commentary declares as “not germane to the proposed

2

regulatory text,” any uncertainty and lack of clarity concerning the safety and
efficacy of the gender treatments HHS imposes. 89 Fed. Reg. 37672. HHS’s
boldness here is noteworthy and one might say brash, given that “[t]here are no large-

scale population studies of gender dysphoria.” American Psychiatric Association,

Diagnostic and Statistical Manual of Mental Disorders (5™ ed. 2022 Text Revision)

12A. Ghorayshi, Biden Officials Pushed to Remove Agent Limits for Trans Surgery, Documents
Show (N.Y. Times June 25, 2024), https://www.nytimes.com/2024/06/25/health/transgender-
minors-surgeries.html. In response to this article the administration was reported to have stated
that it opposed gender-affirming surgery for minors. Rabin, Rosenbluth, Weiland, Biden
Administration Opposes Surgery for Transgender Minors, (N.Y. Times June 28, 20240,
https://www.nytimes.com/2024/06/28/health/transgender-surgery-
biden.html?pvid+kwDIVPqfjXyF P9pkx7qMxSW&smid=url-share. This latter statement
contrasts with the HHS “fact sheet” which states the “gender-affirming surgeries” are “typically
used in adulthood or case-by-case- in adolescence. Gender Affirming Care, supra at 39-40,
opa.hhs.gov.
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(“DSM-57) at 513. The Rule radically changes the law in Florida, as a matter of
medicine and expense, concerning the treatment of gender dysphoria in minors. Yet
the predominant psychiatric disorder “guidebook,” DSM-5, tells us that “[njo
general population studies exist of adolescent or adult outcomes of childhood gender
variance.” /d at 516.

After counseling, the starting point for physical intervention in the “gender
affirming care” regimen for minors is puberty blockers, often followed by cross-sex
hormones, meaning supra-physical doses of testosterone for transitioning natal
females, and estrogen for transitioning natal males. The Food and Drug
Administration has never approved any of these drugs as “safe and effective™ for
these treatments. The reason why is that studies about these pharmaceuticals in this
application lack full, hard scientific rigor. The entire gender-transition drug regimen,
is “off label.,” Off label drug use generally is not illegal and not infrequent, but before
an entire formulary and medical practice in Florida is involuntarily devoted to oft-
tabel drugs, perhaps a pause to study these merits is in order.

When the FDA regulates a drug “on-label,” that assurance means the FDA has
conducted or supervised sufficient testing to determine that the drug is safe for its
intended use. See Food & Drug Admin. v. Brown & Williamson Tobacco Corp. 529
U.S. 120, 142 (2000). This has not occurred with puberty blockers or cross-sex

hormones used for gender dysphoria or transition. The FDA in 2022 required a
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warning label on one GnRH agonist used as an off-label transition puberty blocker;
this drug may cause or correlate to the brain disorder pseudotumor cerebri
(idiopathic intercranial hypertension) in minor females. The Food and Drug
Administration, Risk of Pseudotumor Cerebri Added to Labeling for Gonadotropin-
Releasing Hormone Agonisis (2022},

hitps://publications.aap.org/aapnews/news/20636/Risk-of-pseudotumor-cerebri-

Oft-label use of drugs bypasses the consumer safety and efficacy purpose of
the FDA approval process and is nearly impossible to track. New or novel off label
use, such as would be imposed by the Rule, is unlikely to be supported by strong,
hard scientific evidence, because such use has not undergone extensive clinical
phase trials that would ordinarily be required for such use. See generally Gail A.
Yan Norman, Off-Label Use vs Off-Label Marketing of Drugs: Part 1. Off-Label
Use—Puatient Harms and Prescriber Responsibilities, 8 J. Am. Coll. Cardiol Basic
Trans. Science 224-233 {Feb. g, 2023},
https://www jacc.org/doi/full/10.1016/} jacbts.2022.12.011  (last wvisited Jul. 1,
2024).

HHS’s present view on “gender aftfirming care” is far from shared by other

medical authorities. And the science seems to be trending the other way. See also
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Labrador v. Poe, supra (reinstating most of the Idaho law barring transition
medicine for minors).

It the British National Health Service ("NHS”) were subject to the HHS Rule,
the NHS would be in violation, as the NHS has stopped new, non-experimental
prescriptions for puberty blockers for minor gender transition throughout the UK.,
and indefinitely in England. Department of Health and Social Care, New Restrictions
on Puberty Blockers {(2024). hitps://www.gov.uk/government/news/new-
restrictions-on-puberty-blockers?ref=world-weary.com (last consulted Jun. 29,
2024). This bar comes on the heels of a peer-reviewed survey entitled the “Cass
Report,” which reported on the scarce evidence showing puberty suppression was
safe and etfective for gender transition and further considering the scarce evidence
and guestionable safety and efficacy of cross-sex hormone treatment. Hilary Cass,
Independent Review of Gender Identity Services for Children and Young FPeople
(2024), https://cass.independent-review.uk/home/publications/final-report/  (last

consulted Jun. 29, 2024). Other authorities expressing doubts about the efficacy of
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> Finland,!* France,”” and Australia/New

such treatments include Sweden,!
Zealand.!'

The reason for these concerns appears that, despite statements to the contrary,
the science behind these programs is reasonably disputed, and does not appear to be
yet proven to anywhere near a medical certainty. One example is a recent survey that

the undersigned asked all counsel to comment upon: Jonas F. Ludvigsson et al., A

Systematic Review of Hormone Treatment for Children with Gender Dysphoria and

13 Sweden’s National Board of Health and Welfare determined that “the risks of puberty blockers
and gender-affirming treatment are likely to outweigh the expected benefits of these treatments,”
and determined that “[t]reatment with GnRH analogues, gender-affirming hormones, and
mastectomy can be administered” only “in exceptional cases.” Exhibit DX8 at 3, Dekker v. Weida,
No. 4:22-cv-325-RH-MAF (N.D. Fla. 2023) (ECF No. 193-8); National Board of Health and
Welfare, Care of Children and Adolescents with Gender Dysphoria, Summary of National
Guidelines December 2022 (2022), https://www.socialstyrelsen.se/globalassets/sharepoint-
dokument/artikelkatalog/kunskapsstod/2023-1-8330.pdf (last visited June 26, 2022).

4 Finland’s Council for Choices in Healthcare urged extreme caution when providing gender
transitioning services to children. It says that “[t]he reliability of the existing studies with no
control groups is highly uncertain, and because of this uncertainty, no decisions should be made
that can permanently alter a still-maturing minor’s mental and physical development.” Exhibit
DX9 at 7, Dekker v. Weida, No. 4:22-cv-325-RH-MAF (N.D. Fla. 2023) (ECF No. 193-9); Council
for Choices in Healthcare in Finland, Medical Treatment Methods for Dysphoria Related to
Gender Variance in Minors (2020),
https://segm.org/sites/default/files/Finnish_Guidelines 2020 Minors_Unofficial%20Translation.
pdf (last visited June 26, 2022).

15 [The French National Academy of Medicine] concludes that “great medical caution” must be
taken “given the vulnerability, particularly psychological, of this population [of younger people
presenting with gender dysphoria] and the many undesirable effects, and even serious
complications, that some of the available therapies can cause.” Exhibit DX13 at 1, Dekker v.
Weida, No. 4:22-cv-325-RH-MAF (N.D. Fla. 2023) (ECF No. 193-13); French National Academy
of Medicine, Medicine and Gender Transidentity in Children and Adolescents (2022),
https://www.academie-medecine.fr/la-medecine-face-a-la-transidentite-de-genre-chez-les-
enfants-et-les-adolescents/?lang=en (last visited June 26, 2022).

16 The Royal Australian and New Zealand College of Psychiatrists has said that there’s a “paucity
of evidence” on the outcomes of those presenting with gender dysphoria. Exhibit DX14 at 1,
Dekker v. Weida, No. 4:22-cv-325-RH-MAF (N.D. Fla. 2023) (ECF No. 193-14).
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Recommendations  for  Research, 112  Acta Paediatrica (Apr. 17,
2023), https://onlinelibrary.wiley.com/doi/10.1111/apa.16791 (last visited Jul. 1,
2024) (“Ludvigsson™). See Dkt. 38. Defendants dispute the value of the study, but
its findings are worthy of a merits-based inquiry and full record.

Ludvigsson surveyed the major databases and identified nearly 10,000
potentially germane studies. After screening, 24 were found to be timely (within the
last decade) and appropriate for further analysis. Dkt. 38 at 3. Eight address the use
of puberty blockers, three addressed the use of cross-sex hormones, and the

remainder addressed both. The results!” appear to show how sparse the actual hard

17 Ludvigsson concluded there was insufficient evidence to assess the therapeutic effects of
hormone treatments on children with gender dysphoria. Ludvigsson at 2280. Studies that examined
mental health outcomes suggested an improvement in global function and self-reported quality of
life for children receiving puberty blockers, but no change in suicidal ideation, depression, or
anxiety. /d. at 2286 & tbl. 2. Notably, the studies showed no change in children’s experience of
gender dysphoria following hormone treatment. /d. Other studies showed, albeit with low
certainty, that puberty blockers slow bone densification in growing children, with mixed data on
whether later CHST accelerates densification sufficiently to fully compensate. /d. at 228688 &
tbl. 3. Ludvigsson emphasized that study weaknesses limit the conclusions that can reliably be
drawn. None of the twenty-four studies were randomized controlled trials, the gold-standard in
evidence-based clinical practice. Id. at 2287; see, e.g., NIH, Clinical Research: Benefits, Risks,
and Safety, https://www.nia.nih.gov/health/clinical-trials-and-studies/clinical-research-benefits-
risks-and-safety (“The gold standard for testing interventions in people is called a randomized
controlled trial”); E. Hariton & J.J. Locascio, Randomized controlled trials—the gold standard for
effectiveness research, 125 BJOG 1635 (Dec. 2018), https://doi.org/10.1111/1471-0528.15199.
Data related to mental health outcomes was such poor quality that the certainty of the evidence
could not be assessed. /d. at 2282, 2286 tbl.2. The studies’ short time frames (generally less than
four years) and methodologies did not permit assessment of long-term outcomes or separation of
psychological treatment effects. /d. at 2282, 2288. And analyses were performed at a group-level
when assessing an individual over time would be more appropriate. /d. at 2288.

Ludvigsson’s analysis is consistent with other independent, systematic reviews, which have
similarly concluded that the evidence of benefit of medical gender transition in minors weak, while
the evidence of harm is clear. See id. at 2290; Expert Report of Stephen B. Levine 51-52 (Feb. 23,
2022), HHS-0S-2022-0012-68192/attachment_12 at 165-66,
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evidence is that lies behind the “gender affirming care” regimen that HHS embraces
and for which the Final Rule compels availability in Florida.
One recent study (2024) of puberty suppression for gender dysphoria
concluded:
"In mammals, the neuropsychological impacts of puberty blockers are
complex and often sex specific....There is no evidence that cognitive
effects are fully reversible following discontinuation of treatment. No
human studies have systematically explored the impact of these
treatments on neuropsychological function with an adequate baseline
and follow up. There is some evidence of a detrimental impact of
pubertal suppression on IQ in children."!8
The public interest favors a merits-based inquiry to address these matters.
III. The Court denies the Catholic Medical Association’s Petition
The Catholic Medical Association is a group of some 2500 health
professionals across the nation practicing the healing arts. CMA petitioned here for
an injunction, which is denied. Without need to opine on CMA’s representational

standing, the Court simply believes that a nationwide injunction to cover all CMA

members is improvident in this case for jurisprudential reasons. The CMA may

https://www.regulations.gov/comment/HHS-0S-2022-0012-68192 at attachment 12 (last
consulted Jul. 1, 2024). Even proponents acknowledge the health risks associated with gender
transition in minors and the limited data addressing its safety and efficacy. These scientific
assessments have led other countries to restrict, not expand, minors’ access to medical gender
transition.

18S. Baxendale, The Impact of Suppressing Puberty on Neuropsychological function: A Review,
113 Acta Paediatrica, (Feb. 9, 2024), https://onlinelibrary.wiley.com/doi/full/10.1111/apa.17150
(last visited Jul. 1, 2024).
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remain in the case for the merits determination, and its Florida members will
certainly be covered by this injunction.

First, the Court does not know who the CMA members are. Generally judges
prefer to adjudicate disputes between the parties presenting before them. Although
the Court has the power under Fed. R. Civ. P. 65 to enter such an injunction, how
that rule intersects, it at all, with possible class action status under Rule 23 is now
unclear. Also, a judge must not issue an injunction if he or she cannot enforce it. If]
perchance, a CMA member in Oregon were told by her hospital administrator to
follow the Final Rule in its entirety based upon Ninth Circuit precedent, enforcement
of the undersigned’s injunction could be problematic.

Much of this present injunction is based on the likely illegality of the Final
Rule under the two specific Eleventh Circuit holdings discussed above.  Those
rulings do not bind outside of the Eleventh Circuit.

Several Supreme Court justices have recently criticized the modem spate of
nationwide or universal injunctions from District Courts. See, e.g., Labrador v. Poe,
144 S, Ct. at 921, 925, The Eleventh Circuit has counseled similarly. Georgia v.
President, 46 F.4th at 1304. Those admonitions seem condign: A nationwide

injunction issuing from a District Court ought to be the rare exception, not routine.

48

FL-GOV-24-1475-A-000049



PR o T L RATO T AT WL Y TN et eng b e e g Y emd
oo A ewg > ~ e R Heed §
A/E B LA-OV-U LUV I T O LAOGCUMEM 4. HEO
CONCLUSION
- . o Bod WD |

Accordingly, it is hereby ORDERED and ADJUDGED:

(1) Plaintiffs’ Motion for Stay and Preliminary Injunction (Dkt. 12) is
GRANTED within Florida only.

(2) Pending trial on the merits, the Final Rule entitled “Nondiscrimination in
Health Programs and Activities,” Final Rule, 89 Fed. Reg. 37,522 (May 6,
2024y is stayed in part, in Florida. The effective date of 45 C.F.R.
§§92101(a}2)(iv), 92.2006(b), 92.207(b}Y3)-(5), 42 C.F.R. § 438.3(d}4) is
postponed pending the disposition of the complaint on the merits. 5 U.S.C.
§ 705. For the duration of this Order, an assurance of compliance with Part
92, see 45 C.F.R. § 92.5, shall not be construed to assure compliance with
any provisions stayed by this Order.

(3) Defendants are preliminarily enjoined from instituting or pursuing any
enforcement proceedings under Section 1557, 42 U.S.C. § 18116{a), based
on the interpretation of discrimination “on the basis of sex™ to be codified
at 45 C.F.R. § 92.101(ay2)iv), 92.206(b), or 92.207(b)(3)-(5).

{4) This Order runs throughout the State of Florida, applying to all Plaintifts,
including the State of Florida, the Florida Agency for Health Care
Administration, the Florida Department of Management Services, and
their agents, agencies, contractors, and instrumentalities. Further, all
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covered entities within Florida are covered by this stay and injunction.
(5) The Court waives any bond requirement found at Fed. R. Civ. P. 65(e).
City of Atlanta v. Metropolitan Atlanta Transp. Auth., 636 F.2d 1084, 1094
(5th Cir. Unit B 1981).
DONE AND ORDERED at Tampa, Florida, July 3, 2024.

/s/ William F. Jung
WILLIAM F. JUNG
UNITED STATES DISTRICT JUDGE
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From: Newman, Ryan [Ryan.Newman@eog.myflorida.com]

Sent: Wednesday, July 3, 2024 4.27 PM

To: James Percival [James.Percival@myfloridalegal.com]; Dewhirst, David
[David.Dewhirst@eog.myflorida.com]; Griffin, Bryan [Bryan.Griffin@eog.myflorida.com];
Strickland, Katie [Katie.Strickland@eog.myflorida.com]

CC: Furino, Maureen [Maureen. Furino@eog.myflorida.com]

Subject: FW: PI Order

Attachments: 047127228576.pdf

Follow Up Flag: Follow up
Flag Status: Completed

Big win. Judge Jungin the Middle District of Florida has stayed / preliminarily enjoined enforcement
of HHS’s sex discrimination rule—this is the TG nondiscrimination rule that applies to the health
care sector. The court’s order is limited to the State of Florida. The order is attached.

Ryan D. Newman

General Counsel

Office of Governor Ron DeSantis
(850) 717-9368

From: James Percival <James.Percival@myfloridalegal.com>

Sent: Wednesday, July 3, 2024 3:52 PM

To: Newman, Ryan <Ryan.Newman@eog.myflorida.com>; Furino, Maureen
<Maureen.Furino@eog.myflorida.com>

Subject: Fwd: Pl Order

From: James Percival <James.Percival@myfloridalegal.com>

Sent: Wednesday, July 3, 2024 3:49:40 PM

To: Henry Whitaker <Henry.Whitaker@myfloridalegal.com>; Gerald Whitney Ray
<Whitney.Ray@myfloridalegal.com>; Kylie Mason <Kylie.Mason@myfloridalegal.com>; John Guard
<John.Guard@myfloridalegal.com>; Natalie Christmas <Natalie.Christmas@ myfloridalegal.com>;
Christine Pratt <Christine.Pratt@myfloridalegal.com>; Georgia Pevy
<Georgia.Pevy@myfloridalegal.com>; Chase Sizemore <Chase.Sizemore@myfloridalegal.com>
Subject: Pl Order
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA

TAMPA DIVISION
STATE OF FLORIDA, et al.,
Plaintiffs,
V. Case No. 8:24-¢v-1080-WFJ-TGW
DEPARTMENT OF HEALTH

AND HUMAN SERVICES, et al.,

Defendants.
/

ORDER

Before the Court is Plaintiffs State of Florida, Florida Agency for Health Care
Administration (“AHCA™), Florida Department of Management Services (“MS”)
(collectively, “Florida™), and Catholic Medical Association’s (“CMA’") Motion for
Stay or Preliminary Injunction (Dkt. 12) of Final Rule. Defendants Department of
Health and Human Services, Secretary of the Department of Health and Human
Services (collectively “HHS”), Centers for Medicare and Medicaid Services,
Administrator of the Centers for Medicare and Medicaid Services (collectively,
“CMS?”), and Director of the Office for Civil Rights have responded (Dkt. 33).
Plaintiffs have replied (Dkt. 35). On June 21, 2024, the Court held a hearing on this
matter. Upon careful consideration, and with the benefit of able argument by both

sides, the Court grants Plaintiffs’ Motion within the State of Florida. The subject
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rules are stayed in Florida. Defendants are preliminarily enjoined within the State of
Florida as follows.
BACKGROUND

The instant case is about Defendants’ changed interpretation of the Affordable
Care Act’s (“ACA”™) prohibition on sex discrimination, and Defendants’ attempt to
enforce their new rules through the Final Rulemaking to be codified at 45 C.F.R, §§
92.101, 92.206, 92.207 and 42 C.F.R. § 438.3(d)(4). See 89 Fed. Reg. 37,522 (May
6. 2024). Specifically, Defendants interpret the ACA’s proscription against
discrimination on the basis of sex to include discrimination on the basis of gender
identity. Id. at 37,699 (emphasis added). They now maintain, among other things,
that ACA covered providers may not “[dleny or limit health services sought for
purpose of gender transition or other gender-affirming care that the covered entity
would provide to an individual for other purposes if the denial or limitation is based
on an individual’s sex assigned at birth, gender identity, or gender otherwise
recorded.” /d at 37701, Plaintiffs disagree with Defendants’ interpretation of the
ACA. They ask the Court to enjoin Defendants from enforcing it against them.

The Final Rules considered here are broad and significant in application. As
HHS has noted, "almost all practicing physicians in the United States are reached by

Section 1357 [the provision at issue} because they accept some form of Federal

N2
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remuneration apart from Medicare Part B.” Nondiscrimination in Health Programs
and Activities, 81 Fed. Reg. 31,375, 31,446 (May 18, 2016).
I. The ACA and Title IX

In 2010, Congress passed the ACA seeking to improve healthcare coverage
for Americans. Pub. L. No. 111-148, 124 Stat. 119. Section 1557 of the ACA furthers
this goal by mandating that no individual shall, “on the ground prohibited under . . .
Title IX of the Education Amendments of 1972 (20 U.S.C. 1681 et seq.) . . . be
excluded from participation in, be denied the benefits of, or be subjected to
discrimination under any health program or activity, any part of which is receiving
Federal financial assistance[.]” 42 U.S.C. § 18116(a). Title IX then itself provides
that “[n]o person in the United States shall, on the basis of sex, be excluded from
participation in, be denied the benefits of, or be subjected to discrimination under
any education program or activity receiving Federal financial assistance[.]” 20

U.S.C. § 1681(a) (emphasis added).!

! Title IX contains a number of sex-specific exceptions to this general language. 20 U.S.C. § 1686,
for instance, provides that nothing contained within Title IX “shall be construed to prohibit any
educational institution receiving funds under this Act, from maintaining separate living facilities
for the different sexes.” Further, § 1681(a) “shall not apply to an educational institution which is
controlled by a religious organization if the application of this subsection would not be consistent
with the religious tenets of such organization.” /d. at § 1681(a)(3). The ACA itself also states that,
“[n]otwithstanding any other provision of [the ACA,] HHS “shall not promulgate any regulation
that . . . violates the principles of informed consent and the ethical standards of health care
professionals[.]” 42 U.S.C. § 18114(5).
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In addition to borrowing Title IX’s “on the basis of sex” language, section

1557 also incorporates Title IX and Title VI's “enforcement mechanisms|.|” 42
U.S.C. § 18116(a). This essentially means that HHS s Office for Civil Rights
(“OCR™) may initiate investigations to determine whether “covered entities” have
failed to comply with section 1557°s anti-discrimination provision. See 20 U.S.C. §
1682;45 C.F.R. §§ 80.7,92.303(a). Where compliance cannot be secured voluntarily
after an adverse finding, HHS must follow an administrative process before
withholding federal funding. 20 U.S.C. § 1682. “[Alny person aggrieved” by such
action may also obtain judicial review. Id. at § 1683.
II. HHS’s Implementation of Section 1557

On May 6, 2024, HHS issued a “final rule and interpretation” regarding
section 1557 (the “Rule,” “Rules,” or “Final Rules”™). See generally 89 Fed. Reg.
37,522, As relevant here, the Rules provide that discrimination “on the basis of sex
inchudes, but is not limited to, discrimination on the basis of . . . {glender identity].]”
45 CF.R. § 92.101a)2)(v) (effective July 5, 2024). The Rules expand on this
interpretation through 45 C.F.R. §§ 92.206, 92.207 and 42 C.F.R. § 438.3(d)}(4).

At section 92.206 the Rule addresses covered entities’ obligation to provide
“equal access to its health programs and activities without discriminating on the

basis of sex.” 45 C.F.R. § 92.206(a) (effective July 5, 2024). According to HHS, this

obligation specitically prohibits four things:
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(1) denying or limiting “health services, including those that have been
typically or exclusively provided to, or associated with, individuals of
one sex, to an individual based upon the individual's sex assigned at
birth, gender identity, or gender otherwise recorded:”

(2) denying or limiting, “on the basis of an individual's sex assigned at
birth, gender identity, or gender otherwise recorded, a health care
professional’s ability to provide health services if such denial or
limitation has the effect of excluding individuals from participation in,
denying them the benefits of, or otherwise subjecting them to
discrimination on the basis of sex under a covered health program or
activity;”

{3) adopting or applving “any policy or practice of treating individuals
differently or separating them on the basis of sex in a manner that
subjects any individual to more than de minimis harm, including by
adopting a policy or engaging in a practice that prevents an individual
from participating in a health program or activity consistent with the
individual's gender identity;” and

{(4) denying or limiting “health services sought for purpose of gender
transition or other gender-atfirming care that the covered entity would
provide to an individual for other purposes if the denial or limitation is
based on an individual's sex assigned at birth, gender identity, or gender
otherwise recorded.”
id at § 92.206(b)(1){4). The Rule adds, “[n]othing in this section requires the
provision of any health service where the covered entity has a legitimate,
nondiscriminatory reason for denying or limiting that service, including where . . .

the covered entity reasonably determines that such health service is not clinically

appropriate for a particular individual.,” /d at § 92.206(c). What ostensibly matters
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At section 92.207 the Rule focuses on “health insurance coverage and other
health-related coverage.” 45 C.F.R. § 92.207(a) (effective July 5, 2024). It provides
that covered insurers must not “[h]ave or implement a categorical coverage
exclusion or limitation for all health services related to gender transition or other
gender-affirming care” or “[o]therwise deny or limit coverage, deny or limit
coverage of a claim, or impose additional cost sharing or other limitations or
restrictions on coverage, for specific health services related to gender transition or
other gender affirming care[.]” Id. at § 92.207(b)(4)—(5). Section 92.207(c) states
that “reasonable medical management techniques such as medical necessity
requirements” may provide a “legitimate, nondiscriminatory reason for denying or
limiting coverage of” certain health services. /d. at § 92.207(c).

The final change concerns 42 C.F.R. § 438.3(d)(4).? Unlike the previously
mentioned revisions, this one addresses “standard contract requirements” for entities
that deliver services under Medicaid and CHIP.? 42 C.F.R. § 438.3(d)(4) (effective

July 9, 2024). These contracts must now affirmatively state that the contracting

2 Although Plaintiffs’ complaint addresses a number of “CMS Rules,” Dkt. 1 at 4649, Plaintiffs’
Motion for Stay or Preliminary Injunction only focuses on 42 C.F.R. § 438.3(d)(4). The Court will
therefore largely limit its contracts analysis to 42 C.F.R. § 438.3(d)(4).

3 Medicaid and CHIP are joint federal-state programs that enable states to extend medical coverage
to low-income individuals under Title XIX (Medicaid) and Title XXI (CHIP) of the Social Security
Act. 42 U.S.C § 1396, et. seq.; id. § 1397aa, et. seq. To participate in either, each state must create
a specific plan that fulfills the conditions specified in 42 U.S.C. § 1396a(a) or 42 U.S.C. §§
1397aa—1397bb and submit the plan for approval. Id. § 1396a(b); id. §1397ff(a)(c); 42 C.F.R. §
457.150(a)—(c). Upon approval, states administer and fund their plans, and the federal government
provides funding to help defray costs.
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entity will “not discriminate against individuals eligible to enroll on the basis of race;
color; national origin; disability; or sex which includes sex characteristics, including
intersex traits; pregnancy or related conditions; sexual orientation; gender identity;
and sex stereotypes; and will not use any policy or practice that has the effect of
discriminating” on the same grounds. /d. In addition, participating states must ensure
that these same entities “promote the delivery of services in a culturally competent
manner to all enrollees . . . regardless of sex which includes sex characteristics,
including intersex traits; pregnancy or related conditions; sexual orientation; gender
identity and sex stereotypes[.]” 42 C.F.R. § 438.206(c)(2) (effective July 9, 2024).
III. Florida

Florida believes that gender-change interventions are “experimental’ and risk
irreversible damage. Dkt. 1 at 33. It has therefore “concluded that the alleged
psychological benefits of gender-change interventions are far too speculative to

justify the risks, particularly in minors.” Id.*

* In 2022, the Florida Department of Health (“DOH”) released guidance to this effect. See
Treatment of Gender Dysphoria for Children and Adolescents (Apr. 20, 2022),
https://perma.cc/BB4N-2QH4. The DOH explained that “[s]ystematic reviews on hormonal
treatment for young people show a trend of low-quality evidence, small sample sizes, and medium
to high risk of bias. A paper published in the International Review of Psychiatry states that 80%
of those seeking clinical care will lose their desire to identify with the non-birth sex.” /d. The DOH
also noted its belief that “encouraging mastectomy, ovariectomy, uterine extirpation, penile
disablement, tracheal shave, the prescription of hormones which are out of line with the genetic
make-up of the child, or puberty blockers, are all clinical practices which run an unacceptably high
risk of doing harm.” /d.
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In line with this view, Florida has issued “standards of practice and standards
of care™ for licensed physicians. Fla. Admin. Coder. 64B8-9.019. The Florida Board
of Medicine prohibits “[slex reassignment surgeries. or any other surgical
procedures that alter primary or secondary sexual characteristics” as well as
“Ipjuberty blocking, hormone, and hormone antagonist therapies™ in the treatment
of minors with gender dysphoria. /d The Florida Board of Osteopathic Medicine
similarly prohibits such treatments. Fla. Admin. Code r. 64815-14.014.

Florida has also passed a number of other laws and regulations that are
relevant here. Rule 39G-1.050(7) provides that Florida Medicaid does not cover
“puberty blockers, hormones and hormone antagonists, sex reassignment surgeries,
or any other procedures that alter primary or secondary sexual characteristics™ for
the treatment of gender dysphoria. Fla. Admin. Code r. 59G-1.050(7). SB 254
prohibits “Islex-reassignment prescriptions or procedures™ for “patients younger
than 18 vears of age,” and the expenditure of state funds for the same. Fla. Stat. §§
286.311, 456.001, 456.52. And HB 1521 mandates that covered entitics must
generally provide both females and males “restrooms and changing facilities for
their exclusive use, respective to their sex[.]” Fla. Stat. § 553.865(2). (5). (12).

Given the foregoing, Florida asserts that compliance with the Rules will
require it to violate its own laws and regulations. Florida further asserts that non-

compliance will result in a significant loss of funds as well as private lawsuits.
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IV. Catholic Medical Association

Like Florida, “CMA and its members hold the position that gender-transition
procedures are unethical and dangerous.” Dkt. 1 at 9.° CMA’s members also have
“overlapping religious objections.” /d. They believe that the Rules interfere with
their right “to the conscientious and faithful practice of medicine.” /d.

CMA focuses on aspects of the Rules that have not been previously mentioned
but which ultimately depend on Defendants’ interpretation of discrimination “on the
basis of sex.” Among other things, the Rules will require CMA members who
qualify as “covered entities” to: (1) “submit an assurance . . . that the entity’s health
programs and activities will be operated in compliance with section 1557 as
amplified by the Final Rules; (2) “implement a written policy” that “states the
covered entity does not discriminate on the basis of” healthcare for gender-identity;
(3) “train relevant employees of its health programs and activities on the civil rights
policies” embodied in the Rules; and (4) “provide a notice of nondiscrimination™ on
the basis of gender-identity “to participants, beneficiaries, enrollees, and applicants
of its health programs and activities, and members of the public.” 89 Fed. Reg.

37,696-98. Non-compliance may result in remedial action. /d.

> According to the Complaint, CMA is the largest association of Catholic individuals in healthcare
with “2,500 members nationwide in all fields of practice.” Dkt. 1 at 8. Additionally, “[m]ost CMA
members provide medical care in health programs and activities that receive federal financial
assistance and are subject to Section 1557.” Id. at 9.

9
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CMA claims that these specific requirements, and the Rules as a whole,
impose a “no-win” scenario for its members to: (1) “abandon or violate their
convictions on gender and incur the costs of compliance™; or (2} “maintain their
positions and practices but arguably falsify their policies, notices, and assurances of
compliance to HHS and then risk continuing liability™; or (3) “exit the medical field
and abandon their patients.” Dkt. 1 at 60. Ultimately, CMA maintains that its
members’ “categorical exclusion of providing, facilitating, or affirming gender
transitions, and their commitment to state law, precludes CMA members from”
complying with the Rules. /d. at 58,

CMA’s approximately 2,500 members are nationwide. For reasons stated
below, the undersigned believes a nationwide injunction issuing here is improvident,
Thus, CMA’™s motion for a preliminary injunction will be dented, although its Florida
members will be under this Court’s order. CMA’s other requested remedies must
await a decision on the merits.

V.  Procedural History

On May 6, 2024, Plaintiffs filed the instant lawsuit against Defendants.
Plaintitfs generally assert that the Rules violate the Administrative Procedure Act
(“APA™), the Spending Clause, the First Amendment’s guarantee of free speech and
association, and the First Amendment and Religious Freedom Restoration Act’s

(“RFRA”) guarantees of religious freedom. /d at 64-81.

10
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Plaintitfs now move for a stay or preliminary injunction concerning 45 C.F.R.
§§ 92.101, 92.206, 92.207 and 42 C.F.R. § 438.3(d)4). See generally Dkt. 12.
Defendants oppose such relief on the merits. See generally Dki. 33. They also
suggest that Plaintiffs lack standing and that Plaintifts’ claims are not ripe for review.
Id at 26-33.

LEGAL STANDARDS

To obtain a preliminary injunction concerning the Rules, Plaintitfs must show
that: {1) they have “a substantial likelihood of success on the merits; (2) irreparable
injury will be suffered unless the injunction issues; (3) the threatened injury to the
movant outweighs whatever damage the proposed injunction may cause the
opposing party; and (4) if issued, the injunction would not be adverse to the public
interest.” Siegel v. LePore, 234 ¥.3d 1163, 1176 (11th Cir. 2000) (en banc). “The
first two factors are ‘the most critical.” Swain v. Junior, 958 ¥.3d 1081, 1088 (11th
Cir. 2020) (quoting Nken v. Holder, 356 U.S. 418, 434 (2009}). Further, “the third
and fourth factors [tend to] merge when, as here, the government is the opposing
party.” Gonzalez v. Governor of Georgia, 978 F.3d 1266, 1271 (11th Cir. 2020)
{cleaned up) (citations omitted).

5 U.S.C. § 705 provides that, “[o|n conditions as may be required and {o the
extent necessary to prevent irreparable injury,” a court may “issue all necessary and
appropriate process to postpone the effective date of an agency action or to preserve

11
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status or rights pending conclusion of” a review. The showing required for stay under
section 705 of'the APA is not materially different than that required for a preliminary
injunction. Cook Cnty., lllincis v. Wolf, 962 ¥.3d 208, 221 {7th Cir. 2020); see also
Purpose Built Fams. Found., Inc. v. United States, No. 22-60938-CI1V, 2022 WL
6226946, at *2-4 (8.D. Fla. July 29, 2022).
DISCUSSION

L Justiciability

Defendants suggest that Plaintiffs lack standing, that Plaintitfs’ claims are not
ripe, and that implied preclusion issues exist. The Court will address each of these
contentions before turning to consider the merits,

a. Standing

“Courts have jurisdiction to hear a case only when the plaintiff has standing
to sue.” Baughcum v. Jackson, 92 F.4th 1024 (11th Cir. 2024). Standing has three
requirements: (1) “the plaintiff must have suffered an injury in fact—an invasion of
a legally protected interest which is (a) concrete and particularized, and (b) actual or
imminent, not conjectural or hypothetical™ (2) “there must be a causal connection
between the injury and the conduct complained of-—the injury has to be fairly
traceable to the challenged action of the defendant and not the result of the
independent action of some third party not before the court™; and (3) “it must be

M

likely, as opposed to merely speculative, that the injury will be redressed by a

12
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favorable decision.” Lujan v. Defs. of Wildlife, 504 U.S. 353, 560-61 (1992)
{cleaned up) {internal quotations and citations omitted). “The party invoking federal
jurisdiction bears the burden of establishing these elements.” /d at 561. CMA’s
standing is not relevant here,

Florida has shown that it faces an imminent injury in fact. “Government
regulations that require or forbid some action by the plaintiff almost invariably
satisfy both the injury in fact and causation requirements.” Food & Drug Admin. v.
All. for Hippocratic Med., No. 23-235, 2024 WL 2964140, at *7 (U.S. June 13,
2024). Here, among other things, the Rules force Florida to begin expending state
funds on gender-transition healthcare in contravention of its own laws. Compare 45
C.F.R. § 92.207(a) (barring “categorical coverage exclusion or limitation for all
health services related to gender transition or other gender-affirming care™) with Fla.
Stat. §§ 286.311, 456.001, 456.52 (prohibiting “[s]ex-reassignment prescriptions or
procedures”™ for “patients younger than 18 vears of age,” and the expenditure of state
funds for the same). This alone represents an imminent injury to Florida’s sovereign
“interest in enforcing fits] duly enacted laws without contradiction from the federal
government.” State of Tennessee v. Dep't of Educ., No. 22-5807, 2024 WL 2984295,
at *10 (6th Cir. June 14, 2024). And Florida “need not expose [itselt] to liability o

have standing to challenge the enforcement of [the Rules).” W. Virginia by &
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through Morriseyv. U.S. Dep't of the Treasury, 539 F.4th 1124, 1137 (11th Cir. 2023)
{internal quotations and cilation omitted).

Having addressed injury in fact, the other questions of standing are causation
and redressability. Defendants do not address these factors. See generally Dkt. 33,
Still, it is worth noting that they are satisfied. Plaintiffs’ alleged injuries are directly
caused by Defendants’ promulgation of the Rules and imminent (July 5, 2024)
enforcement of the same. A preliminary injunction will delay this enforcement. The
Florida Plaintifts have standing.

b. Ripeness

The ripeness doctrine asks “whether there is sutficient injury to meet Article
[1’s requirement of a case or controversy and, if so, whether the claim is sufficiently
mature and the issues sutficiently defined and concrete, to permit effective decision-
making by the court.” Elend v. Basham, 471 F.3d 1199, 1211 (11th Cir. 2006)
{(internal quotations and citations omitted). “In cases involving pre-enforcement
review, like this one, the standing and ripeness analysis tend to converge.”
Baughcum, 92 F.4th at 1036,

Florida has alleged sutficient injury {o satisfy the constitutional component of
ripeness for the same reason that it satisfied the injury in fact component of standing.
“H, in a suit challenging the legality of government action, the plaintiff is himself an
object of the action . . . there is ordinarily little question that the action or inaction

14
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has caused him injury.” Texas v. £FEOC, 933 F.3d 433, 46 (5th Cir. 2019} (internal
quotations and citations omitted). The “common-sense inquiry” called for to
determine whether Florida and CMA are objects of the Rules “is easy here.” /d The

b

Rules explicitly apply to “covered entities,” such as the Florida Plaintitfs, and
mandate assurances, notices, training, and healthcare work that they do not currently
provide. See 89 Fed. Reg. 37,522-24, 37.696-98. Florida, moreover, is “trapped in
a bind” between the Rules and Florida law, which categorically precludes gender
transition procedures for minors with gender dysphoria. Florida v. Nelson, 576 F.
Supp. 3d 1017, 1030 (M.D. Fla. 2021); see also Texas v. United States, 787 F.3d
733, 749 (5th Cir. 2015} (explaining that “being pressured to change state law
constitutes an injury”™). There is simply no question that Plaintiffs face imminent
injury where Defendants have expressed no intention to forego enforcement of the
Rules.

This brings the Court to the prudential component of ripeness, which focuses
on “both the fitness of the issues for judicial decision and the hardship to the parties
of withholding judicial review.” Harrell v. The Fla. Bar, 608 F.3d 1241, 1238 (11th
Cir. 2010) (emphasis in original). In analyzing the fitness prong, courts are generally
“concerned with questions of ‘finality, definiteness, and the extent to which

resolution of the challenge depends upon facts that may not yet be sufficiently

developed.” id (quoting Frnst & Young v. Depositors Econ. Prot. Corp., 45 F.3d
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30, 535 (1st Cir.1993)). “If a claim is fit for judicial decision, that is the end of the
inquiry, and the matter is ripe, given that the absence of a hardship cannot tip the
balance against judicial review under those circumstances.” Club Madonna, Inc. v.
Clity of Miami Beach, 924 F.3d 1370, 1380 (1 1th Cir. 2019) {cleaned up} (internal
guotations and citation omitted).

Florida’s claims are fit for judicial decision. “A facial challenge presenting a
purely legal argument ... “is presumptively ripe for judicial review’ because that
type of argument does not rely on a developed factual record.” 1d {(quoting Harris
v. Mexican Specialty Foods, fnc., 564 ¥.3d 1301, 1308 (11th Cir. 2009)); see Susan
B. Anthony List v. Drichaus, 573 U.5. 149, 167 (2014). Here, Plaintiffs’ central
challenge is purely legal in nature. They argue that the Rules are facially invahid
because Defendants have erroneously interpreted the Title EX and ACA proscription
against discrimination on the basis of sex to include discrimination on the basis of
gender identity. There is no need for trial-like tactual development at this stage. “The
lines are drawn, the positions taken, and the matter is ripe for judicial review.”
Florida v. Weinberger, 492 ¥.2d 488, 493 (5th Cir. 1974).

The Court also notes that Plaintifts would suffer hardship without judicial
review. See Club Madonna, 924 F.3d at 1380. “Potential litigants suffer substantial
hardship if they are forced to choose between foregoing lawful activity and risking
substantial legal sanctions.” Cheffer v. Reno, 535 F.3d 1517, 1524 (11th Cir. 19935),

16
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in the instant case, the Rules force Plaintiffs to choose between foregoing ostensibly
legal healthcare policies and practices or risking private lawsuits and the withholding
of federal funds that are likely unrecoverable. This 1s sufficient hardship. See Texas
v. Brooks-LaSure, 680 F. Supp. 3d 791, 804 (E.D. Tex. 2023) (finding that Texas
faced sufficient hardship where it had to “comply” with a CMS bulletin or “face fund
disallowance™y; U.S. drmy Corps of fngineers v. Hawkes Co., 578 U.8. 590, 600
{2016) (Plaintifts “need not assume such risks while waiting for [Defendants] to
‘drop the hammer’ in order to have their day in court”™). Plaintiffs’ claims are ripe.
¢. Implied Preclusion

The final justiciability issue to consider is implied preclusion. District courts
generally “have original jurisdiction ot all civil actions arising under the
Constitution, laws, or treaties of the United States.” 28 U.S.C. § 1331. Here the
Administrative Procedure Act, 5 U.8.C. 7006, assigns all legal interpretations to the
courts. The prime issue here is whether the Final Rules are legally compliant with
and covered by Title IX in the Eleventh Circuit. The APA mandates this task is not
impliedly precluded.

In some circumstances “{a} special statutory review scheme . . . may preclude
district courts from exercising jurisdiction over challenges to federal agency action.”
Axon Enter., fnc. v. FTC, 598 U.S, 175, 185 (2023). Defendants suggest that section
1557 and 42 U.8.C. § 1316 represent such schemes.

17
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Defendants are mistaken with respect to section 1357, The threshold implied
preclusion issue is whether Congress has created a “comprehensive review process
. . . that oust|s] district court jurisdiction[.|” Axon Enter., 598 U.S. at 186 (citing
Thunder Basin Coal Co. v. Reich, 510 U.S. 200, 208 (1994). Congress did no such
thing through section 1557. As previously mentioned, section 1357 incorporates
Title IX and Title VI's “enforcement mechanisms].]” 42 U.S.C. § 18116{(a). Neither
contain a special statutory review scheme that vests review in the courts of appeal
or provides a comprehensive review process. They instead provide that “Jajny
department or agency action . . . shall be subject to such judicial review as may
otherwise be provided by law for similar action taken by such department or agency
on other grounds.” 20 U.S.C. § 1683; 42 U.8.C. § 2000d-2. There is consequently
no implied preclusion of Plaintiffs claims concerning 45 C.F.R. §§ 92.101, 92.206,
and 92.207. See Louisiana v. U.S. Env't Prot. Agency, No. 2:23-CV-00692, 2024
WL 250798, at *19 (W.D, La. Jan, 23, 2024) (finding that <42 U.8.C. § 20004-2 is
not a special statutory scheme™); Tennessee, 2024 WL 2984293, at *18 (6th Cir. June
14, 2024) (finding that Title IX does not “implicitly preclude[] the States from
brining an APA pre-enforcement challenge”).

Title 42 U.S.C. § 1316°s interaction with the contracts provision of 42 C.F.R.
§ 438.3(d}4) creates a closer question, but not by much. Unlike section 1557,
section 1316 creates a valid and comprehensive review process. See 42 US.C. §

18
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1316(ay(¢e). But here, Plaintiffs” claims are not “of the type Congress intended to
be reviewed within this statutory structure.” Thunder Basin Coal Co., 510 UK, at
212, Bection 1316 addresses determinations concerning whether state plans
“submitted to the Secretary by a State for approval under subchapter I, X, XIV, XVI,
or XIX ... conform|] to the requirements for approval under such subchapter” and
general item disallowance. 42 U.S.C. § 1316{a)-(¢e). These matters are wholly
collateral to the review of managed-care-plan contracts which are reviewed under
42 CF.R. § 438.3(a). Additionally. Plaintitfs” claims concerning 42 CF.R. §
438.3(d)(4) ultimately present legal APA and constitutional issues that are outside
of HHS and CMS’s expertise. It is unclear how Plaintiffs could seek such
administrative review without “betting the farm™ through immediate and wholesale
deftance of the Final Rule—something courts “normally do not require plaintitfs” to
do and something courts “do not consider” to be “a meaningful avenue of relief.”
Enter. Fundv. Pub. Co. Acct. Oversight Bd., 561 1.8, 477, 490-91 (2010).

In sum, Congress’ intent to allocate initial review of Plaintiffs” claims to HHS
or CMS is not “fairly discernable in [42 US.C. § 1316 or 42 US.C. §
18116(a)).” Thunder Basin, 510 U.S. at 207. The Court has subject matter
jurisdiction over Plaintiffs’ claims.

1l.  Injunctive Factors

a. Likelihood of Success on the Merits

19
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HHS and the Final Rule interpret Title [X, and hence section 1557, to prohibit
discrimination based on “gender identity.” 89 Fed. Reg. at 37.699 (45 C.F.R.
§ 92.101(a)(2)). The Final Rule is stillborn and a nullity if Title IX does not prohibit
discrimination on the basis of “gender identity.” The Eleventh Circuit has spoken on
this point, clearly: Title IX does not address discrimination on the basis of gender
identity. Adams v. Sch. Bd. of St. John's Cnty., 57 F. 4th 791, 812—-15 (11th Cir.
2022) (en banc). Frankly, this ends the issue—the new Rule appears to be a dead
letter in the Eleventh Circuit.

The plaintiff in Adams, like HHS here, contended that the Title VII
employment case of Bostock v. Clayton County, 590 U.S. 644, 659-60 (2020),
means that Title IX barred discrimination on gender identity grounds.® The Eleventh
Circuit held otherwise. In Title IX, and hence in section 1557, “because of sex™
unambiguously means “biological sex” (male and female), and not “gender
identity.” Adams, 57 F.4th at 812—13. And although Bostock, too, proceeded on the
assumption that “sex’ means biological sex, Adams said that “the statutory context
of Title IX” requires a different result. /d. at 813. As the Adams Court noted, Title

[X includes many sex-specific exceptions and instructs that the prohibition must be

® Bostock held that an employer discriminates “because of sex” under Title VII of the Civil Rights
Act of 1964 when he fires a male for no reason other than identifying as a woman, but “retains an
otherwise identical employee” who is a female, because in that case, the individual’s sex is a but-
for-cause of the disparate treatment. 590 U.S. at 659.
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were read o protect “gender identity,” the Court reasoned, Title IX’s carve-outs
“would be rendered meaningless™ whenever they came “into conflict with a
transgender person’s gender identity.” Adams, 57 F.4th at 813-14. This “would
provide more protection against discrimination on the basis of transgender status
under the statute . . . than it would against discrimination on the basis of sex.” /d at
814. “That conclusion cannot comport” with the text and context of Title IX. /d

A turther reasoning of the Eleventh Circuit was that Title IX, unlike Title VI,
was enacted under the “Spending Clause.” Adams, 37 F.4th at 815, “A safeguard of
our federalist system is the demand that Congress provide the States with a clear
staternent when imposing a condition on federal funding.” /d. That “clear-statement”
rule required rejecting the plaintitf™s argument, because Title IX does not clearly
protect gender 1dentity. The text of Title IX says nothing about gender identity.

Notably, the federal Government’s argument here about Title X, including
its argument about the spending clause, is precisely the argument it made, and flatly
lost, in Adams. Amicus Briet of United States, Dkt. 2534, No. 18-1359, Adams,
ecf.call.uscourts.gov/n/bean/serulet/TansportRoam, last consulted June 30, 2024,
Repeating the same failed argument from ddams will likely render the same result.

In discussing its definition of “sex” under Title IX to include gender identity,
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HHS cites the reversed District Court opinion in Adams. Id. at 37573 n.110. And
when incorporating Bostock into Title X, HHS cites the controlling en banc Adams
decision but notes it is contrary, using the signal “But ¢f.” Id. at 37574 n. 116,

In the Final Rule, HHS recognizes that “Section 1357 is best read to
incorporate existing interpretations of what constitutes sex discrimination under
Title IX, including regulatory interpretations and case law.” 89 Fed. Reg. at 37,638
{emphasis added). In the Eleventh Circuit, that case law includes Adams.

HHS argues the Court should limit Adams to its {acts ("transgender restroom
issues”) and apply Bostock’s reasoning to uphold the Final Rule. But Adams rejected
applving Bostock.

Respect for Executive Branch interpretation of a statute was previously
“especially warranted when an Executive Branch interpretation was issued roughly
contemporaneously with enactment of the statute and remained consistent over
time.” Loper Bright Enters. v. Raimondo, 603 U.S, — , No. 22-1219, 2024 WL
3208360, at *9 (June 28, 2024). In contrast the Executive Branch interpretation of
Title 1X now conjured comes decades afier the enactment of Title IX and. as seen
below, the interpretation has changed repeatedly over time,

As Loper states, the whole point of having a writien statute is “every statute’s
meaning is fixed at the time of enactment.” /d. at *16. Adams recognizes this. Title

IX. decades old, did not change meaning in 2024, HHS’s attempt to alter
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prospectively the meaning of Title X shows the wisdom of Loper’s statement that
“agencies have no special competence in resolving statutory ambiguities. Courts
do.” Id. at *16. The Administrative Procedures Act. § 706, which is the present
guidepost, “demand|s] thal courts exercise independent judgment in construing
statutes administered by agencies.” /d. at *19; 5 U.8.C. § 706.

Eknes-Tucker v. Governor of Ala., 80 F.4th 1205 (11th Cir. 2023). also
suggests that Plaintiffs will likely prevail on the merits. Ehnes-Tucker involved a
challenge to an Alabama law prohibiting gender-transition interventions in minors,
particularly puberty blockers and cross-sex hormones. /d. at 1210, 1227, Interpreting
the Hqual Protection Clause, the Eleventh Circuit held that “the statute does not
discriminate based on sex.” /d.

The Alabama law prohibited drugs used for a specific medical purpose of
treating gender dysphoria. /d. The purpose of the treatment was to end the gender
dysphoria by facilitating likely gender transition or at least enabling if. Any reference
to sex or difference in treatment was due to the medical purpose of the drugs coupled
with biclogical facts about the sexes, not stereotypes. /d. at 1229, Only females may
take supraphysiologic levels of tesiosterone for a gender transition, and only males
can take supraphysiologic levels of estrogen for a gender fransition. /d at 1213,
1228. The Court said prohibiting these treatments is not discriminating on the basis

of sex under Equal Protection scrutiny. “[Tlhe regulation of a course of treatment

o
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that only gender nonconforming individuals can undergo™ was not stereotyping

2% <6

“based on sex” “unless the regulation [is] a pretext for invidious discrimination
against such individuals.” /d. at 1228-30.

Like Adams, the Eknes-Tucker Court distinguished Bostock.” The Court
emphasized the “different factual context™ involved in Eknes-Tucker and Bostock—
Eknes-Tucker involved a law regulating medical treatments, not a rule penalizing a
transgender individual in employment for no reason other than being transgender.
Id at 1229. So too, here.

Eknes-Tucker held that a ban on gender-transition interventions does not
intentionally discriminate “on the basis of sex.” The same phrase is used in Title IX
and imported into section 1557, increasing the likelihood that Plaintiff will prevail
on the merits.

Section 206(b)(4) of the Rule makes it presumptively discriminatory for
covered entities to “[d]eny or limit” puberty blockers, cross-sex hormones, or

surgeries “‘sought for purpose of gender transition,” so long as those entities provide

the services for “other purposes.” 89 Fed. Reg. at 37,701 (45 C.F.R. § 92.206(b)(4)).

7 The Eleventh Circuit’s recent decision in Lange v. Houston County does not govern here. 101
F.4th 793 (11th Cir. 2024). In that case, the Eleventh Circuit held that an employer violates Title
VII when it denies health-insurance coverage for all gender transitions. But Lange (like Bostock)
interprets Title VII, which is not a Spending Clause statute like section 1557. Fitzpatrick v. Bitzer,
427 U.S. 445, 458 (1976) (Brennan, J., concurring). So unlike section 1557, Title VII need not
satisfy the requirement of clear and unambiguous notice. Adams, 57 F.4th at 815. Adams and
Eknes-Tucker distinguished Title VII.
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But this is insufficient to establish a prima face discrimination claim, as a patient
secking “gender transition” is not similarly situated to a patient seeking a drug or
procedure to treat a different medical condition or diagnosis. See Fknes-Tucker, 80
F.4th at 1228; id at 1233 (Brasher, ., concurring) (same}; L. W. v. Skrmetti, 83 F 4th
460, 481-82 (6th Cir. 2023) (same in equal protection case).

To use Bostock™s language, HHS provides no reason to presume that a woman
seeking a hysterectomy to treat cancer is “to {the doctor’s mind], materially identical
in all respects™ to a woman seeking a hysterectomy for a gender transition. Bostock,
590 U.S. at 660. The diagnosis relevant to gender transition treatment—gender
dysphoria—has a very different etiology and balance of risks. See Fhnes-Tucker, 80
F.4th at 1233 (Brasher, 1., concurring). Because the medical purpose is different, not
similar, let alone “materially identical,” intentional sex discrimination cannot be
presumed. Eknes-Tucker, 80 F.4th at 1228; Bostock, 590 U.S. at 660,

One can envision many other factual scenarios showing that the Rule likely
reaches well beyond “discrimination.” For example, it is not actionable
discrimination for a local hospital to provide an orchiectomy to a teenage boy with
testicular cancer, yet refuse to even consider castrating a teenage gender dvsphoric
with healthy testicles. The diagnoses and medical purposes are not similarly situated.

Sections 207(h}4) and (b)5) prohibit a reimbursement policy or practice

limiting gender-transition reimbursements if the policy or practice is “categorical”

2
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or “results in sex discrimination.” 89 Fed. Reg. at 37,701 (45 C.F.R. §§ 92.207(b)}4),
{5)). HHS justifies this based on an argument that limiting coverage for a gender
transition is a proxy for discriminating on the basis of gender nonconformity
“because transgender individuals are the only individuals who seek transition-related
care.” Notice of Proposed Rule Making, 87 Fed. Reg. at 47,871, But Fhnes-Tucker
rejected that same argument: “the regulation of a course of treatment that only gender
nonconforming individuals can undergo™ is not discriminating “based on sex” {the
same words used in Title 1X) “unless the regulation [is} a pretext for invidious
discrimination against such individuals.” Eknes-Tucker, 80 F.4th at 1228-30. So
Fknes-Tucker conflicts with these rules.

The Eleventh Circuit has concluded that limiting gender-transition treatments
for minors such as pharmaceuticals or hormones is “rational.” Eknes-Tucker, 80
F.4th at 1225, Surgery, which HHS addresses but Eknes-Tucker did not, would be
all the more medically intrusive and “rational™ to restrict.

Both Eknes-Tucker and the Final Rule forbid “pretext,” but the Final Rule
prohibits far more than “pretext.” and its framework is the opposite of Kines-
Tucker’s. Fknes-Tucker requires a plaintiff to show “pretext” to establish that a state
discriminated on the basis of sex. By contrast, under the Final Rule, a covered entity
that bars coverage for gender-transition treatments would be presumed to

discriminate based on sex, without any showing of pretext. Under the Final Rule, a
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hospital’s categorical denial of care (“no castration, hysterectomies, or mastectomies
for gender transition™) would be in violation of the Rule if the hospital provided
those services for other reasons, like cancer.

The CMS contracts Rule would amend the standard contract requirements
under Medicaid and CHIP to require prohibiting any policy or practice that has the
“effect of discriminating” based on an individual’s “gender identity.” 89 Fed. Reg.
at 37,691 (42 C.F.R. §§ 438.3(d)(4) (emphasis added), 457.1201(d)). But as
explained above, section 1557 likely does not prohibit discriminating based on
gender identity, and likely does not forbid the discriminatory effects that HHS
defines. For additional statutory authority, HHS invokes the Social Security Act,
which was also enacted under the Spending Clause and therefore likewise requires
a “clear” statement of Congress. See 89 Fed. Reg. at 37,668.% But there is no clear
statement. The Spending Clause failure was one of the salient points of the Adams
opinion. 57 F.4th at 815.

In this regard, HHS defends the CMS contracts Rule by invoking its authority

to adopt “methods of administration™ for Medicaid that are “necessary for the proper

8 HHS raises an affirmative defense. It argues that the claim is untimely under the Little Tucker
Act’s statute of limitations. 28 U.S.C. § 2401(a). This is meritless. The six-year statute of
limitations “begins to run when the agency issues the final action that gives rise to the claim.”
Alabama v. PCI Gaming Auth., 801 F.3d 1278, 1292 (11th Cir. 2015). To the extent earlier rules
are implicated, HHS reopened them by vastly expanding them to gender identity medical services
and contracting. See Kennecott Utah Copper Corp. v. U.S. Dep’t of Interior, 88 F.3d 1191, 1227
(D.C. Cir. 1996). These claims accrued upon issuance of the Final Rule. See Corner Post, Inc. v.
Bd. of Governors of the Fed. Rsrv. Sys., 2024 WL 3237691, at *7 (July 1, 2024).
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and efficient operation of the [state Medicaid] plan.” 42 U.5.C. § 1396a(a)4). But
imposing these vast duties and canceling Florida law is far afield from “methods of
administration.”

Congress offered examples of “methods of administration,” giving “more
precise content” to the term. United Srates v. Williams, 553 1.8, 285, 294 (2008). it
includes setting “personnel standards,” providing for “medical personnel in the
administration ... of the plan,” and transporting “beneficiaries ... to and from
providers.” 42 U.S.C. § 1396a(a)}(4). That list of routine administrative tasks locks
nothing like the power to declare new civil rights guarantees for groups of people.
When the SSA was enacted, States had no “clear notice™ from the face of the statute
that HHS could force them to adopt very costly contracts expanding treatments due
to alleged disparate impacts on transgender individuals. Adams. 57 F.4th at 815, The
contract requirement “is markedly difterent from”™ other contract requirements HHS
has imposed. Ala. 4ss'n of Reaftors, 594 U.S. 738, 764 (2021); see generally 42
C.F.R. § 4383, The CMS contracts Rule, like the Title IX Rule, simply rewrites the
statute. That is Congress’ job alone. For the foregoing reasons, Plaintiffs have
established a likelihood of success on the merits.

b. Florida Faces Irreparable Harm
For many of the same reasons they establish standing and hardship, Plaintiffs

also show they will suffer “irreparable harm™ absent a stay. Wes? Virginia, 39 F.4th
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at 1149.

[f the Rule is implemented, on July 5, 2024, Florida will face irreparable harm.
Florida’s covered entities will have to file an assurance of compliance to avoid
termination of funds. They must amend their policies and begin trainings on the new
rules. 45 C.F.R. §§ 92.5, 99.8, 99.9.

The Plaintiff agencies and the healthcare providers they regulate must either
clearly violate Florida law, or clearly violate the new Rule. To comply with the Rule,
DMS would have to alter its policy against reimbursing managed care plan members
for sex-change treatments. This is not possible because DMS cannot amend its self-
funded insurance plan without permission from the Florida legislature, which is not
is session and which has previously barred payment of tax dollars for gender
transition treatment. DMS will clearly suffer irreparable harm if the Rule is not
stayed.

Other Plaintiffs would be in a similar bind. Under current law AHCA cannot
use state funds for these gender change services in state Medicaid. Fla. Admin. Code
r. 59G-1.050(7). HHS lawyers have previously said this present Florida AHCA law

violates the Rule.” Even if AHCA could violate state law by expanding coverage for

? Brief for the United States as Amicus Curiae at 26 n.10, Dekker v. Fla. Agency for Health Care
Admin., No. 23-12155 (11th Cir. Dec. 4, 2023), https://perma.cc/9UYG-SVPL.
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these services it cannot print money. And the Rule provides nothing for the vast
added, unallotted expense.

The federal government generally enjoys immunity {rom suit. West Virginia,
59 F.4th at 1149, So these costs can never be recovered. See, e.g., Odebrecht Const.,
Inc. v. Sec., Fla. Dep’t of Transp., 715 F.3d 1268, 1289 (1ith Cir. 2013).
Unrecovered monetary loss is irreparable harm. Georgia v. President of the United
States, 46 F .4th 1283, 1302 (11th Cir. 2022).

Florida’s Agency for Persons with Disabilities (“APD™) also faces trreparable
harm. Dkt. 12-2. APD has a policy of assigning dual-occupancy rooms in ils
residential living facilities on the basis of biological sex, regardless of an
individual’s gender identity. Presently, natal women have natal women roommates
and natal males room with natal males. This makes sense given the residents APD
serves. See id. But this would change.

The Rule would prohibit APD’s room sharing policy if a biological male
patient identified as a female, and refusing to lodge the natal male on the women’s
wing or with a female roommate would cause the natal male “more than de minimis
harm.” See § 206(b)(3) of Part 92; Dki. 12, Ex. B; see also 89 Fed. Reg. at 37,593
(“A covered entity will be in violation of this rule if they refuse to admit a
transgender person for care or refuse to place them in facilities consistent with their

gender identity, because doing so would result in more than de minimis harm.”
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{(emphasis added)). HHS earlier explained its view that “a hospital that assigns
patients to dual-occupancy rooms based on sex would be prohibited from requiring
a transgender woman [meaning a natal male expressing the female gender] {o share
a room with a cisgender man [meaning a natal male who expresses a male
gender], regardless of how her sex is recorded in her insurance or medical records.”
NPRM, 87 Fed. Reg. at 47,866—-67. HHS reiterated in its brief that “refusing to place
a transgender person ‘in facilities consistent with their gender identity” would result
in more than de minimis harm.” Dkt. 33 at 17 n.9. Absent a stay, APD may likely
violate Florida law. See Fla. Stat. § 553.865(3), (12). APD plausibly states it would
have to redesign facilities and/or hire additional staft for safety, to accommodate the
preferences of gender-divergent residents, /d. at 9.

Florida also plausibly asserts injury in its sovereign capacity. The Final Rule
injures Florida’s “interest in enforcing [its] duly enacted laws without contradiction
from the tederal government.” Tennessee, 2024 W1, 2984295, at *10. Florida “will
continue to face pressure to change their laws to avoid legal consequences.” /d at
*25: see also Floridav. Nelson, 576 F. Supp. 3d 1017, 1039 (M.D. Fla. 2021); Texas
v. Becerra, 377 F. Supp. 3d 327, 557 (N.D. Tex. 2021) (*irreparable harm exists
when a federal regulation prevents a state from enforcing its duly enacted laws™).
Case law has recognized this tvpe of injury as supporting a stay. West Virginia, 59
F.4th at 1149.

31

FL-GOV-24-1475-A-000083



53
b

HHS argues that a pending class action before a different court negates the
need for equitable reliel. See Neese v. Becerra, 640 F. Supp. 3d 668 {(N.D. Tex.
20225, This case does not involve the Final Rule.

First, Florida, AHCA, DMS, and APD are not class members in Neese.
Moreover, Neese did not provide equitable relief against Detendants. 640 F. Supp.
3d at 684-85. The judgment in Neese, now on appeal, does not stop HHS from
enforcing the Final Rule against Plaintiffs.

Finally, the Court would note Labrador v. Poe, 601 U.S. — | 144 8. (Ct. 921
(2024). Although arising in the context of a stay, the Supreme Court found that
Idaho likely showed irreparable harm when a district judge struck down the state
laws precluding puberty blockers and gender transition medical treatment for
minors. Id, 144 8. Ct. at 923-24 (concurrence). Here, of course, the Final Rule
would similarly require repeal of substantive Florida statutes. Labrador suggests
Florida faces irreparable harm.

¢. The Balance of Harms and Public Interests Favor a Stay

The balance of harms and public interest factors “merge when, as here, the
government is the opposing party.” Gonzalez v. Governor of Georgia, 978 F.3d
1266, 1271 (11th Cir. 2020) (cleaned up). As discussed above, Plaintiffs will suffer
harm and face unrecoverable, large monetary loss, legal jeopardy, and sovereign

njury absent a stay.
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Public Interest Requires a Lawful Rule

HHS and the public have an interest in HHS rules being legal. As noted, the
Rule here appears to be contrary to the Eleventh Circuit’s clear Title EX teachings in
Adams; and Eknes-Tucker also teaches against the Rule indirectly. In the Eleventh
Circuit, the Rule appears unlawful. “[Olur system does not permit agencies o act
unlawfully even in pursuit of desirable ends.” Ala. Ass'n of Realtors v. HHS. 594
U.8. 758, 766 (2021); see BST Holdings, LLC v. OSHA, 17 F.4th 604, 618 (5th Cir.
2021) (“Any interest [the government] may claim in enforcing an unlawful frule] is
illegitimate.”). In other words, the Rule invokes and relies on a Title IX that the
Eleventh Circuit states does not exist.

Likewise, the reliance on the Social Security Act to impose costly new
insurance/managed care contracts appears to be ultra vires to the Act. Neither is the
Spending Clause requirement met, nor the stark changes permitted without a
rewriting of that statute. The new Rules must be legal; and no deference on matters
of legality need be shown the agency. See Loper, 2024 WL 3208360, at *22.

HHS’s Rules Have Been Unstable, Ever-changing

A second reason why the public interest 15 furthered by a stay and injunction
is that the Rule is ever-changing and unstable, buffeted by the prevailing political
winds. The new Rule is the fourth version in the last eight years, which each version

the opposite of the other. The repeated reversing of field by HHS presents large
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compliance issues and costs for health care facilities and the states that regulate
them; not to mention the stop-and-start effect on this sensitive area of health policy.
This instability suggests that the public interest favors a preliminary pause to fully
address on the merits this new, fourth version. And the instability shows little harm
to HHS in keeping a steady hand rather than lurching change.

The stop/start timeline is illustrated in the case law. See Religious Sisters of
Mercy v. Becerra, 55 F.4th 583, 389-591 (8th Cir. 2022). The first change was in
2016. Prior to 2016 the HHS rules did not require treatment and consideration of
gender identity as part of healthcare nondiscrimination rules. This changed with a
2016 rule, id., that stated “discrimination on the basis of sex includes discrimination
on the basis of gender identity and sex stereotyping.” /d at 31,388; 31,467, The new
rule barred providers from denying “transition-related care” based on explicit or
categorical exclusions of services for purpose of gender transition. /d at 31,439
31.471. See Religious Sisters, 55 F.4th at 590.

After this change, though, HHS did another “180™ and changed back again.
id at 594; 85 Fed. Reg. 37,160 (June 19, 2020). In June 2020, HHS flatly repealed
the 2016 rule, noting that it “repeal{ed] the 2016 Rule’s definition of *on the basis of
sex’...” Instead, the 2020 HHS rule reverted to and relied upon the plain meaning of
the term in Title IX. /d at 37,178, Religious Sisters, 35 F.4th at 594. This change
was the third rule within four years.
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Now we have under review the fourth rule, as HHS has done one more about-
face. Shortly after the Supreme Court issued its opinion in Bostock, President Biden
issued an Executive Order stating that Bostock’s reasoning meant that laws that
prohibil sex discrimination, including Title EX, “prohibit discrimination on the basis
of gender identity or sexual orientation,” unless the laws contain sufficient
indications to the contrary. Axecutive Order No. 13988, 86 FR 7023, 2021 WL
229396 (Jan. 20, 2021). The President thus ordered the head of each agency to
rescind agency actions that were inconsistent with this definition he offered. Further,
agencies were to promulgate new agency actions consistent with other laws
including the APA, “as necessary to fully implement statutes that prohibit sex
discrimination™ as he defined it in the Order. /d This fourth rule is the result: another
180-degree turn.

One need not be a cynic to predict that, if perchance there is a change in
presidential administrations, we will have another sudden about-face by HHS and a
fifth rule. This instability and repeated divergence is costly in many areas. It is
entirely based upon national politics, and might support an argument that this
sensitive 1ssue of health and safety ought be left steady, or deferred to state medical
regulators to decide in their public welfare role. In any event, this unstable regulatory

regime does suggest there is little harm to a delay. and the public interest is here
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served by a full decision on the factual merits and a preliminary stay, not to mention
full development of real, hard science that was heretofore sparse in the field,

The Rule Requires Significant Alteration of Healthcare in Florida

The public has an interest in stable, orderly change in important public matters
such as health care. The Final Rule would require covered entities to allow biological
males who are transgender into female private spaces, including bathrooms,
changing rooms, living facilities, dual-occupancy bedrooms, etc., if the natal males
would otherwise suffer harm “more than de minimis.” Unlike other more cautiously-
worded provisions of HHS comments, HHS starkly stated. “[A] provider generally
may accommodate a patient’s preferences about roommate assignments. A covered
entity will be in violation of this rule [Sec. 92.206] it they refuse to admit a
transgender person for care or refuse to place them in facilities consistent with their
gender identity because doing so would result in more than de minimis harm.” 89
Fed. Reg. at 37,593, The Final Rule, moreover, allows no exceptions to this rule
based on public safety or any similar rationales. That is not in the public interest,
despite some minor harm that may be occasioned to gender-divergent patients by

this injunction,

The Rule’s commentary expressly declines to fully define the terms of
“gender affirming care” or “gender identity” (other than to say it includes

“transgender status™) although the Rules are greatly about those subjects. 89 Fed,
36
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Reg. 37,392; 37,596. HHS does say “gender affirming care generally refer{s] to a
care designed to treat gender dysphoria that may include, but is not necessarily
limited to, counseling, hormone therapy, surgery, and other related sources.” 89 Fed.

Reg. 37.596.

Section 92.206 of the Rule clearly mandates availability of gender transition
services if similar services (hormone therapy. mastectomies. hysterectomies, etc.)
are available to patients for reasons other than gender transitions. This is because
“Iwihen medically necessary treatments are categorically excluded when sought by
transgender enrollees for purposes of gender-atfirming care, but the same treatments

are covered for cisgender enrollees, such exclusions may deny transgender

individuals access to coverage based on their sex.” Id at 37,671.

The Rule also seeks to make providers speak correctly about the subject to
HHS’s satisfaction, in addition to verbal assurance of compliance. The HHS
commentary notes that in assessing a provider’s good faith to avoid compliance
sanctions the HHS will consider “whether that covered entity demonstrated a
willingness to refer or provide accurate information about gender-affirming care, or
is otherwise engaging in good faith efforts to ensure patients are receiving medically
necessary care.” /d. at 37.598. HHS commented that the Rule clarifies “that while
providers may exercise clinical judgment when determining if a particular service is

appropriate for an individual patient, they may not refuse gender-aflirming care

FL-GOV-24-1475-A-000089



based on a belief that such care is never clinically appropriate.” /d at 37,597, This
is contrary to the public interest, if public interest may be defined as the laws of

Florida passed by the citizens” elected representatives.

Public Interest Supporits Merits-Based Consideration of HHS s “Care” Regimen

HHS’s brief, notably, does not argue that encouraging gender-transition
treatments serves the public interest. This is a litigation strategy as both the Rule and
HHS’s clear public stance are entirely to the contrary. Given the uncertain benefit,
the evidence of public health harms, and HHS s failure to defend the public health
benefit of gender-transition treatments in its brief, the Court concludes that
encouraging widespread access of “gender affirming care” is an issue that the public
interest requires to be developed thoroughly on the merits. And such an examination

brings no harm to HHS.

The Final Rule compels the State to make gender-transition services available
in the Medicaid managed care plans, and compels all covered entities to not preclude
gender-transition treatments when such services (like mastectomies for cancer,
testosterone for hypogonadism, etc.) are provided for other medical reasons.
Covered entities may not categorially refuse to perform gender transition. No
hospital in Florida could have a categorical exclusion for gender-transition surgeries

even for minors, if similar procedures were done {or non-gender purposes.
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If a hospital’s outreach program sponsored a women-only support or
counseling group, that group would have to admit a natal male who identified as
female, if refusing to admit the natal male would cause that person more than de
minimis harm. And no contractor such as the Florida Medicaid multi-billion-dollar
managed care plans could omit a full panoply of gender transition coverage (surgery,
hormone formulary, etc.) if those services were provided for non-transition
maladies. This presents a very expensive regimen paid for by the taxpayers but

unfunded by the Rule.

An honest appraisal of the Rule shows it imposes the availability of gender
transition medicine upon all covered entities, wanted or unwanted. The public

interest requires a merits-based analysis of this.

Although the task here is to undertake a “facial review” of the new Rules,
some issues of “public interest and balanced harms” requires the further discussion.
HHS’s basis for a “gender affirming care” regimen appear to be long on ipse dixit'”
and short on real, hard science. See generally HHS Office of Population Affairs,
Gender-Affirming Care and Young People, opa.hhs.gov/site/default/files/2022-
03/gender-affirming-care-young-people-March-2022, last consulted June 29, 2024.

In this March 2022 HHS “fact sheet” the HHS advocated the panoply of “gender

10 pse dixit. L. He himself said it; a bare assertion resting on the authority of an individual. Black’s
Law Dictionary (5th ed. 1979).
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affirming care” including counseling, pharmaceuticals, and stating that surgeries are
“typically used in adult or case-by-case in adolescence.” This “fact sheet” was
immediately followed up by the Department of Justice Assistant Attorney General
Kristin Clarke’s letter of March 31, 2022, sent to State’s Attorneys General, which
fairly reads as a veiled threat to bring federal enforcement actions and litigation in

pursuit of this trans-care agenda.!!

At times the HHS position about “gender affirming care” seems to be political.
It is no surprise to any observer that politics on both sides of this issue are prevalent.
Concerning the parties here, HHS’s Assistant Secretary Levine previously urged the
medical/advocacy group World Professional Association for Transgender Health
(“WPATH™) to drop proposed age limits for minor transgender surgery. The age
limits in the proposed WPATH guidelines were 15 for mastectomies, 16 for breast
augmentation or facial surgeries, and 17 for hysterectomies. Levine’s staff informed
WPATH that Levine was “confident, based on the rhetoric she is hearing in D.C.,
and from what we have already seen, that these specific lists of ages, under 18, will
result in devastating legislation for trans care. [Levine] wonder|[s] if the specific ages
can be taken out.” Levine’s staff went on to tell WPATH that Levine “was very

concerned that having ages (mainly for surgery) will affect access to care for trans

1 The letter may be found at ECF No. 193-3, Dekker v. Weida, No. 4:22-cv-325-RH-MAF (N.D.
Fla. 2023).
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youth and maybe adults, too...” Levine’s staff asked WPATH to remove the age
limitations in the guidance for gender transition.”> The WPATH has removed age

limitations for minors on its guidance for transition surgeries.

It is in the public interest to address these issues with the benefit of a full
record, substantively on the merits. The record now is sparse due to this “facial
review”; further, the undersigned has no training in science or medicine. Despite
this, several points are worth making.

A notable point about the Rule is that while it imposes significant “gender
affirming care” and “transition treatment” requirements upon Florida, the HHS
discounts, and in the commentary declares as “not germane to the proposed

2

regulatory text,” any uncertainty and lack of clarity concerning the safety and
efficacy of the gender treatments HHS imposes. 89 Fed. Reg. 37672. HHS’s
boldness here is noteworthy and one might say brash, given that “[t]here are no large-

scale population studies of gender dysphoria.” American Psychiatric Association,

Diagnostic and Statistical Manual of Mental Disorders (5™ ed. 2022 Text Revision)

12A. Ghorayshi, Biden Officials Pushed to Remove Agent Limits for Trans Surgery, Documents
Show (N.Y. Times June 25, 2024), https://www.nytimes.com/2024/06/25/health/transgender-
minors-surgeries.html. In response to this article the administration was reported to have stated
that it opposed gender-affirming surgery for minors. Rabin, Rosenbluth, Weiland, Biden
Administration Opposes Surgery for Transgender Minors, (N.Y. Times June 28, 20240,
https://www.nytimes.com/2024/06/28/health/transgender-surgery-
biden.html?pvid+kwDIVPqfjXyF P9pkx7qMxSW&smid=url-share. This latter statement
contrasts with the HHS “fact sheet” which states the “gender-affirming surgeries” are “typically
used in adulthood or case-by-case- in adolescence. Gender Affirming Care, supra at 39-40,
opa.hhs.gov.
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(“DSM-57) at 513. The Rule radically changes the law in Florida, as a matter of
medicine and expense, concerning the treatment of gender dysphoria in minors. Yet
the predominant psychiatric disorder “guidebook,” DSM-5, tells us that “[njo
general population studies exist of adolescent or adult outcomes of childhood gender
variance.” /d at 516.

After counseling, the starting point for physical intervention in the “gender
affirming care” regimen for minors is puberty blockers, often followed by cross-sex
hormones, meaning supra-physical doses of testosterone for transitioning natal
females, and estrogen for transitioning natal males. The Food and Drug
Administration has never approved any of these drugs as “safe and effective™ for
these treatments. The reason why is that studies about these pharmaceuticals in this
application lack full, hard scientific rigor. The entire gender-transition drug regimen,
is “off label.,” Off label drug use generally is not illegal and not infrequent, but before
an entire formulary and medical practice in Florida is involuntarily devoted to oft-
tabel drugs, perhaps a pause to study these merits is in order.

When the FDA regulates a drug “on-label,” that assurance means the FDA has
conducted or supervised sufficient testing to determine that the drug is safe for its
intended use. See Food & Drug Admin. v. Brown & Williamson Tobacco Corp. 529
U.S. 120, 142 (2000). This has not occurred with puberty blockers or cross-sex

hormones used for gender dysphoria or transition. The FDA in 2022 required a
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warning label on one GnRH agonist used as an off-label transition puberty blocker;
this drug may cause or correlate to the brain disorder pseudotumor cerebri
(idiopathic intercranial hypertension) in minor females. The Food and Drug
Administration, Risk of Pseudotumor Cerebri Added to Labeling for Gonadotropin-
Releasing Hormone Agonisis (2022},

hitps://publications.aap.org/aapnews/news/20636/Risk-of-pseudotumor-cerebri-

Oft-label use of drugs bypasses the consumer safety and efficacy purpose of
the FDA approval process and is nearly impossible to track. New or novel off label
use, such as would be imposed by the Rule, is unlikely to be supported by strong,
hard scientific evidence, because such use has not undergone extensive clinical
phase trials that would ordinarily be required for such use. See generally Gail A.
Yan Norman, Off-Label Use vs Off-Label Marketing of Drugs: Part 1. Off-Label
Use—Puatient Harms and Prescriber Responsibilities, 8 J. Am. Coll. Cardiol Basic
Trans. Science 224-233 {Feb. g, 2023},
https://www jacc.org/doi/full/10.1016/} jacbts.2022.12.011  (last wvisited Jul. 1,
2024).

HHS’s present view on “gender aftfirming care” is far from shared by other

medical authorities. And the science seems to be trending the other way. See also
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Labrador v. Poe, supra (reinstating most of the Idaho law barring transition
medicine for minors).

It the British National Health Service ("NHS”) were subject to the HHS Rule,
the NHS would be in violation, as the NHS has stopped new, non-experimental
prescriptions for puberty blockers for minor gender transition throughout the UK.,
and indefinitely in England. Department of Health and Social Care, New Restrictions
on Puberty Blockers {(2024). hitps://www.gov.uk/government/news/new-
restrictions-on-puberty-blockers?ref=world-weary.com (last consulted Jun. 29,
2024). This bar comes on the heels of a peer-reviewed survey entitled the “Cass
Report,” which reported on the scarce evidence showing puberty suppression was
safe and etfective for gender transition and further considering the scarce evidence
and guestionable safety and efficacy of cross-sex hormone treatment. Hilary Cass,
Independent Review of Gender Identity Services for Children and Young FPeople
(2024), https://cass.independent-review.uk/home/publications/final-report/  (last

consulted Jun. 29, 2024). Other authorities expressing doubts about the efficacy of
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> Finland,!* France,”” and Australia/New

such treatments include Sweden,!
Zealand.!'

The reason for these concerns appears that, despite statements to the contrary,
the science behind these programs is reasonably disputed, and does not appear to be
yet proven to anywhere near a medical certainty. One example is a recent survey that

the undersigned asked all counsel to comment upon: Jonas F. Ludvigsson et al., A

Systematic Review of Hormone Treatment for Children with Gender Dysphoria and

13 Sweden’s National Board of Health and Welfare determined that “the risks of puberty blockers
and gender-affirming treatment are likely to outweigh the expected benefits of these treatments,”
and determined that “[t]reatment with GnRH analogues, gender-affirming hormones, and
mastectomy can be administered” only “in exceptional cases.” Exhibit DX8 at 3, Dekker v. Weida,
No. 4:22-cv-325-RH-MAF (N.D. Fla. 2023) (ECF No. 193-8); National Board of Health and
Welfare, Care of Children and Adolescents with Gender Dysphoria, Summary of National
Guidelines December 2022 (2022), https://www.socialstyrelsen.se/globalassets/sharepoint-
dokument/artikelkatalog/kunskapsstod/2023-1-8330.pdf (last visited June 26, 2022).

4 Finland’s Council for Choices in Healthcare urged extreme caution when providing gender
transitioning services to children. It says that “[t]he reliability of the existing studies with no
control groups is highly uncertain, and because of this uncertainty, no decisions should be made
that can permanently alter a still-maturing minor’s mental and physical development.” Exhibit
DX9 at 7, Dekker v. Weida, No. 4:22-cv-325-RH-MAF (N.D. Fla. 2023) (ECF No. 193-9); Council
for Choices in Healthcare in Finland, Medical Treatment Methods for Dysphoria Related to
Gender Variance in Minors (2020),
https://segm.org/sites/default/files/Finnish_Guidelines 2020 Minors_Unofficial%20Translation.
pdf (last visited June 26, 2022).

15 [The French National Academy of Medicine] concludes that “great medical caution” must be
taken “given the vulnerability, particularly psychological, of this population [of younger people
presenting with gender dysphoria] and the many undesirable effects, and even serious
complications, that some of the available therapies can cause.” Exhibit DX13 at 1, Dekker v.
Weida, No. 4:22-cv-325-RH-MAF (N.D. Fla. 2023) (ECF No. 193-13); French National Academy
of Medicine, Medicine and Gender Transidentity in Children and Adolescents (2022),
https://www.academie-medecine.fr/la-medecine-face-a-la-transidentite-de-genre-chez-les-
enfants-et-les-adolescents/?lang=en (last visited June 26, 2022).

16 The Royal Australian and New Zealand College of Psychiatrists has said that there’s a “paucity
of evidence” on the outcomes of those presenting with gender dysphoria. Exhibit DX14 at 1,
Dekker v. Weida, No. 4:22-cv-325-RH-MAF (N.D. Fla. 2023) (ECF No. 193-14).
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Recommendations  for  Research, 112  Acta Paediatrica (Apr. 17,
2023), https://onlinelibrary.wiley.com/doi/10.1111/apa.16791 (last visited Jul. 1,
2024) (“Ludvigsson™). See Dkt. 38. Defendants dispute the value of the study, but
its findings are worthy of a merits-based inquiry and full record.

Ludvigsson surveyed the major databases and identified nearly 10,000
potentially germane studies. After screening, 24 were found to be timely (within the
last decade) and appropriate for further analysis. Dkt. 38 at 3. Eight address the use
of puberty blockers, three addressed the use of cross-sex hormones, and the

remainder addressed both. The results!” appear to show how sparse the actual hard

17 Ludvigsson concluded there was insufficient evidence to assess the therapeutic effects of
hormone treatments on children with gender dysphoria. Ludvigsson at 2280. Studies that examined
mental health outcomes suggested an improvement in global function and self-reported quality of
life for children receiving puberty blockers, but no change in suicidal ideation, depression, or
anxiety. /d. at 2286 & tbl. 2. Notably, the studies showed no change in children’s experience of
gender dysphoria following hormone treatment. /d. Other studies showed, albeit with low
certainty, that puberty blockers slow bone densification in growing children, with mixed data on
whether later CHST accelerates densification sufficiently to fully compensate. /d. at 228688 &
tbl. 3. Ludvigsson emphasized that study weaknesses limit the conclusions that can reliably be
drawn. None of the twenty-four studies were randomized controlled trials, the gold-standard in
evidence-based clinical practice. Id. at 2287; see, e.g., NIH, Clinical Research: Benefits, Risks,
and Safety, https://www.nia.nih.gov/health/clinical-trials-and-studies/clinical-research-benefits-
risks-and-safety (“The gold standard for testing interventions in people is called a randomized
controlled trial”); E. Hariton & J.J. Locascio, Randomized controlled trials—the gold standard for
effectiveness research, 125 BJOG 1635 (Dec. 2018), https://doi.org/10.1111/1471-0528.15199.
Data related to mental health outcomes was such poor quality that the certainty of the evidence
could not be assessed. /d. at 2282, 2286 tbl.2. The studies’ short time frames (generally less than
four years) and methodologies did not permit assessment of long-term outcomes or separation of
psychological treatment effects. /d. at 2282, 2288. And analyses were performed at a group-level
when assessing an individual over time would be more appropriate. /d. at 2288.

Ludvigsson’s analysis is consistent with other independent, systematic reviews, which have
similarly concluded that the evidence of benefit of medical gender transition in minors weak, while
the evidence of harm is clear. See id. at 2290; Expert Report of Stephen B. Levine 51-52 (Feb. 23,
2022), HHS-0S-2022-0012-68192/attachment_12 at 165-66,
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evidence is that lies behind the “gender affirming care” regimen that HHS embraces
and for which the Final Rule compels availability in Florida.
One recent study (2024) of puberty suppression for gender dysphoria
concluded:
"In mammals, the neuropsychological impacts of puberty blockers are
complex and often sex specific....There is no evidence that cognitive
effects are fully reversible following discontinuation of treatment. No
human studies have systematically explored the impact of these
treatments on neuropsychological function with an adequate baseline
and follow up. There is some evidence of a detrimental impact of
pubertal suppression on IQ in children."!8
The public interest favors a merits-based inquiry to address these matters.
III. The Court denies the Catholic Medical Association’s Petition
The Catholic Medical Association is a group of some 2500 health
professionals across the nation practicing the healing arts. CMA petitioned here for
an injunction, which is denied. Without need to opine on CMA’s representational

standing, the Court simply believes that a nationwide injunction to cover all CMA

members is improvident in this case for jurisprudential reasons. The CMA may

https://www.regulations.gov/comment/HHS-0S-2022-0012-68192 at attachment 12 (last
consulted Jul. 1, 2024). Even proponents acknowledge the health risks associated with gender
transition in minors and the limited data addressing its safety and efficacy. These scientific
assessments have led other countries to restrict, not expand, minors’ access to medical gender
transition.

18S. Baxendale, The Impact of Suppressing Puberty on Neuropsychological function: A Review,
113 Acta Paediatrica, (Feb. 9, 2024), https://onlinelibrary.wiley.com/doi/full/10.1111/apa.17150
(last visited Jul. 1, 2024).
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remain in the case for the merits determination, and its Florida members will
certainly be covered by this injunction.

First, the Court does not know who the CMA members are. Generally judges
prefer to adjudicate disputes between the parties presenting before them. Although
the Court has the power under Fed. R. Civ. P. 65 to enter such an injunction, how
that rule intersects, it at all, with possible class action status under Rule 23 is now
unclear. Also, a judge must not issue an injunction if he or she cannot enforce it. If]
perchance, a CMA member in Oregon were told by her hospital administrator to
follow the Final Rule in its entirety based upon Ninth Circuit precedent, enforcement
of the undersigned’s injunction could be problematic.

Much of this present injunction is based on the likely illegality of the Final
Rule under the two specific Eleventh Circuit holdings discussed above.  Those
rulings do not bind outside of the Eleventh Circuit.

Several Supreme Court justices have recently criticized the modem spate of
nationwide or universal injunctions from District Courts. See, e.g., Labrador v. Poe,
144 S, Ct. at 921, 925, The Eleventh Circuit has counseled similarly. Georgia v.
President, 46 F.4th at 1304. Those admonitions seem condign: A nationwide

injunction issuing from a District Court ought to be the rare exception, not routine.
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Accordingly, it is hereby ORDERED and ADJUDGED:

(1) Plaintiffs’ Motion for Stay and Preliminary Injunction (Dkt. 12) is
GRANTED within Florida only.

(2) Pending trial on the merits, the Final Rule entitled “Nondiscrimination in
Health Programs and Activities,” Final Rule, 89 Fed. Reg. 37,522 (May 6,
2024y is stayed in part, in Florida. The effective date of 45 C.F.R.
§§92101(a}2)(iv), 92.2006(b), 92.207(b}Y3)-(5), 42 C.F.R. § 438.3(d}4) is
postponed pending the disposition of the complaint on the merits. 5 U.S.C.
§ 705. For the duration of this Order, an assurance of compliance with Part
92, see 45 C.F.R. § 92.5, shall not be construed to assure compliance with
any provisions stayed by this Order.

(3) Defendants are preliminarily enjoined from instituting or pursuing any
enforcement proceedings under Section 1557, 42 U.S.C. § 18116{a), based
on the interpretation of discrimination “on the basis of sex™ to be codified
at 45 C.F.R. § 92.101(ay2)iv), 92.206(b), or 92.207(b)(3)-(5).

{4) This Order runs throughout the State of Florida, applying to all Plaintifts,
including the State of Florida, the Florida Agency for Health Care
Administration, the Florida Department of Management Services, and
their agents, agencies, contractors, and instrumentalities. Further, all
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covered entities within Florida are covered by this stay and injunction.
(5) The Court waives any bond requirement found at Fed. R. Civ. P. 65(e).
City of Atlanta v. Metropolitan Atlanta Transp. Auth., 636 F.2d 1084, 1094
(5th Cir. Unit B 1981).
DONE AND ORDERED at Tampa, Florida, July 3, 2024.

/s/ William F. Jung
WILLIAM F. JUNG
UNITED STATES DISTRICT JUDGE
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From: Newman, Ryan [Ryan.Newman@eog.myflorida.com]

Sent: Tuesday, July 2, 2024 7:07 PM

To: Jeff Aaron [jeff.aaron@gray-robinson.com]; George.Levesque(@gray-robinson.com
Subject: FW: [EXTERNAL] - Fwd: Ivette Cardona Letter

Attachments: Letter to DeSantis State vs Jerome 6.17.24 .pdf

See attached.

Ryan D. Newman

General Counsel

Office of Governor Ron DeSantis
(850) 717-9368

From: Newman, Ryan

Sent: Tuesday, July 2, 2024 7:03 PM

To: Doty, George <George.Doty@eog.myflorida.com>; Pardo, Meredith
<Meredith.Pardo@eog.myflorida.com>; Elliott, Samuel <Samuel.Elliott@eog.myflorida.com>
Subject: FW: [EXTERNAL] - Fwd: lvette Cardona Letter

Please review.

Thanks,
Ryan

Ryan D. Newman

General Counsel

Office of Governor Ron DeSantis
(850) 717-9368

From: Kelly, Alex <Alex.Kelly@commerce.fl.gov>

Sent: Tuesday, July 2, 2024 9:22 AM

To: Dewhirst, David <David.Dewhirst@eog.myflorida.com>; Newman, Ryan
<Ryan.Newman®@eog.myflorida.com>

Subject: Fwd: [EXTERNAL] - Fwd: Ivette Cardona Letter

Forwarding this for the purpose of getting to the Clemency team. | cannot tell if it’s
immediately relevant, but then could at least have on file.

It might also be a helpful example and person to talk to regarding the prior state attorney, if
ever needed.

Get Outlook for iOS

From: Laura Di Bella <Laura.DiBella@arlaw.com>
Sent: Tuesday, July 2, 2024 8:47 AM
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To: Kelly, Alex <alex.kelly@commerce.fl.gov>
Subject: [EXTERNAL] - Fwd: Ivette Cardona Letter

Hi, wanted to run this past you before | sent it forward as | am not sure how to handle. Your
thoughts?

Thank you and have a great 4th of July!

Laura DiBella

561.756.3132

Laura Di Bella| ADAMS AND REESE wip
Government Relations Advisor

150 S. Monrore Street, Suite 301 | Tallahassee, FL 32301
P: 850.655.8933
Laura.DiBella@arlaw.com | X | LinkedIn

Hi Laura - Hope all is well with you.

For context, my friend Ivette’s daughter was viciously assaulted in February of 2022 in
Tampa and nearly died as a result. Her attacker was a serial abuser with a documented
history of this kind of behavior in multiple jurisdictions in Florida. At the time of the
assault, Andrew Warren was the DA for Hillsborough County. True to form, his office
approached the case acting more like defense attorneys for my friend’s daughters attacker
than prosecutors representing the people of Hillsborough County.

In the interim, Gov DeSantis fired Warren who was replaced by Susan Lopez. Ms Lopez has
done her best with this case, but, since key initial decisions were made under Warren,

she’s been at a disadvantage from the start.

More details are in the attached letter. lvette did send the letter to Gov DeSantis, but, as
you and | both know, sometimes those letters get to the right person but often they don’t.
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To: The Honorable Ron DeSantis
Governor of Florida

June 17, 2024

Page: 1

Ivette Cardona

500 Trinity Ln N 7110

St Petersburg, FL 33716

M: 813-789-9804

E: cardona.ivette@gmail.com

June 17, 2024

To: The Honorable Ron DeSantis

Office of Governor Ron DeSantis State of Florida
The Capitol 400 S. Monroe St.

Tallahassee, FL. 32399-0001

Dear Governor DeSantis,

On the evening of February 14, 2022, I received the call that is every mother’s worst
nightmare. My only daughter, Jenny Lopez (“Jenny”), who resides at 1510 W Carmen Street
#3333 in Tampa, FL 33606 had been admitted to Tampa General Hospital as a Jane Doe, barely
clinging to life. At the time, the details of how she got there were unclear and completely
irrelevant; I only cared that my daughter survived. Only later would I learn that Jenny had not
been involved in an “accident,” but rather, she was the victim of a serial felon who had
deliberately and intentionally harmed her. On August 14, 2023, Jenny’s attacker, William Jerome
(“Jerome”), ultimately agreed to a plea deal in Case #: 22-01780 in the Circuit Court of the
Thirteenth Judicial Circuit in and for Hillsborough County, Florida; he pled guilty to the charges
of DUI, CAUSING SERIOUS BODILY INJURY. Despite the fact that he had maliciously
inflicted a lifelong sentence of physical and emotional pain and disfigurement upon my daughter,
Jerome was sentenced to only 4 years of incarceration.

While Jenny was in a coma in the hospital ICU, Jerome was released from custody after
posting bond. While Jerome was out on bond, it was discovered that he was on probation for
previous domestic violence charges in Lake County, Florida, where he brutally attacked another
female victim in 2019. In light of this information, I set up security at the hospital so that no one
could visit my daughter or find any information about her condition unless they had a code name
and password that I had set up. I could not comprehend why the Hillsborough County judicial
system had released him on bond when he had violated his probation for previous violent
offenses in Lake County, including Battery on June 24, 2019 (Case #:19-01799) and Battery and
Domestic Battery/Strangulation on September 12, 2019 (Case #:19-02623). The strangulation
case was very disturbing as public records noted that Jerome threatened the victim’s life with a
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To: The Honorable Ron DeSantis
Governor of Florida

June 17, 2024

Page: 2

gun. Within a few weeks of being released on bond, he returned to await sentencing in Lake
County Jail, and then on August 25, 2022, he was sentenced to serve 1 year, 3 months, and 9
days concurrently for the 2019 Lake County offenses.

Neither my daughter nor I have ever been involved in criminal proceedings and the
process has been both educational and disappointing. At the time Jerome changed my daughter’s
life forever, he already had several court-issued no contact orders relating to multiple women.
Jerome has an established pattern of criminal offenses on file for several years from several
counties throughout Florida including harassment, stalking, and battery. Yet, despite all of these
offenses, Jerome never served a day in jail until he almost killed my daughter. Keeping Jerome in
jail and ensuring that he stays out of society as long as possible has become a full-time job for
me. Despite Jerome’s documented history of violence toward women and multiple felony counts
in other Florida jurisdictions, his current release date keeps changing, and it has now seemingly
moved up to September 30, 2025. Is this justice for my daughter? Or Jerome’s other victims?
Or the future victims he will undoubtedly severely harm if he is released next year?

We were prepared for a trial, but because of the plea deal that was accepted, we never had
the chance to share how close Jerome came to killing my daughter. On February 13, 2022,
following a Super Bowl party, Jerome was driving my daughter back to her home; during the
drive, they got into an argument. While parked outside of her apartment, Jerome punched Jenny
in the face as she sat in the passenger seat next to him; Jenny is very petite and only 5 feet tall.
After Jerome punched her, Jenny tried to get away from him and get out of the large,
custom-lifted truck with oversized tires. While the passenger door was open and Jenny had just
placed her foot onto the truck’s step rail, Jerome punched the gas and accelerated, tossing my
daughter to the pavement where Jerome struck her with the massive truck while she was lying
helpless on the street. Jerome drove off and left Jenny for dead. Jenny suffered life threatening
injuries. He immediately left the scene only to return several minutes later while she was on the
ground unconscious, bleeding profusely from her head, and surrounded by EMTs and law
enforcement. Jerome was arrested at the scene for DUI and soon released on bond.

My daughter spent approximately five weeks in a coma at Tampa General Hospital ICU
with a very low prognosis for survival or recovery. Her injuries, inflicted by Jerome, included:
severe brain bleed, internal bleeding, a pelvic fracture, major laceration of her left inner thigh,
left orbital and facial fractures and severe broken ribs, resulting in the complete removal of her
left lung. After two months in the hospital and rehab facility, on April 14, 2022, she was
ultimately discharged to home health care; Jenny had completely lost her independence. For
several months following her hospital and rehab stays, with the assistance of physical, speech,
and occupational therapy, Jenny had to continue to learn how to walk, talk, eat, and increase her
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cognitive memory skills. Jenny’s recovery and healing are a process that continues today and
will never be complete.

Jerome viciously attacked my daughter with his fist and a multi-ton vehicle and left her
for dead. My daughter is a true miracle; she surpassed all medical professionals’ expectations
based on the severity of her injuries. Jenny’s strong will to survive is nothing short of miraculous
and inspirational. However, the reality is that Jenny has permanent damage that will require
countless follow-up visits with specialists as she learns to cope with her “new normal.” She has
permanent damage to the peripheral vision in her left eye which severely limits her
independence, as she can only drive locally and is not able to drive on highways. She has a
permanent handicap car decal for parking. She has short-term memory issues due to the brain
damage from the brain bleed and head trauma and has continued follow-ups with her
pulmonologist to monitor her breathing changes with having only one remaining lung. She has
also suffered a vocal cord injury which has resulted in a significantly softer and labored voice for
which she works with an ENT specialist. Prior to her injuries, Jenny was very athletic and used
to exercise and jog regularly. Now, she can no longer run and has to carefully monitor her heart
rate and breathing while exercising—limiting the types of exercises she can do. Jenny regularly
meets with a trauma therapist to help her manage her increased anxiety and PTSD as a result of
her trauma. Once an independent, healthy, young lady, Jenny now has to take medications and
see countless medical professionals and specialists on a regular basis.

Unfortunately, the justice system will never be able to replace the lung that was removed
from her body, heal her scars, or eliminate the emotional trauma she continues to endure. Jerome
is a dangerous individual with an extensive criminal history. A system that gives dangerous,
domestic violence criminals unlimited chances while their victims are left with permanent
physical and emotional wounds, is not a system of justice by any definition. Jerome’s criminal
past and his propensity for stalking women and serious domestic violence tells us exactly the
threat Jerome poses now and in the future. I believe his goal was not only to do harm, but to kill
my daughter. This is not a person we want free to stalk, terrorize, and harm others.

Amazingly, Jerome did absolutely nothing at all during the time between his arrest and
his conviction to demonstrate remorse or any attempt at rehabilitation. Rather, during the time
he was out on bond and my daughter was in the hospital, Jerome returned to his social media
accounts posting selfies smiling and enjoying life as if nothing happened. He later incessantly
attempted to contact my daughter from jail and sent multiple disturbing letters to her home
address from jail (thereby violating a no contact order from the Court). Jerome’s behavior is
eerily similar to that of Brian Laundrie in the Gabby Petito case which made national headlines
at the time my daughter’s traumatic ordeal began—both Jerome and Laundrie: evil, narcissistic,
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sociopaths who prey on vulnerable women. Jerome’s delusional letters show no remorse or
accountability for the result of his actions. If Jerome’s most recent release date holds, he will
only be 35 years old when he is released from prison. Thankfully, my daughter survived. Will
Jerome’s next victim be so lucky?

I look forward to the opportunity to share more details about Jenny’s story to promote
truth in sentencing. I believe Jerome has demonstrated that prison will not rehabilitate him.
Therefore, unfortunately, our community’s only recourse is to keep Jerome in prison and
segregated from society as long as possible, with no reduction to his four-year sentence. He
should not be released any sooner than August 14, 2027, after his full four-year sentence has
been served.

Sincerely,

Ivette Cardona (Mother of Jenny Lopez)
Mobile: 813-789-9804
Email: cardona.ivette@gmail.com

cc: Attorney General Ashley Moody; State Attorney Susan Lopez 13th District Court; The
Honorable Robin F. Fuson
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From: Newman, Ryan [Ryan.Newman@eog.myflorida.com]

Sent: Tuesday, July 2, 2024 7:03 PM

To: Doty, George [George.Doty@eog.myflorida.com]; Pardo, Meredith
[Meredith.Pardo@eog.myflorida.com]; Elliott, Samuel [Samuel.Elliott@eog.myflorida.com]
Subject: FW: [EXTERNAL] - Fwd: Ivette Cardona Letter

Attachments: Letter to DeSantis State vs Jerome 6.17.24.pdf

Please review.

Thanks,
Ryan

Ryan D. Newman

General Counsel

Office of Governor Ron DeSantis
(850) 717-9368

From: Kelly, Alex <Alex.Kelly@commerce.fl.gov>

Sent: Tuesday, July 2, 2024 9:22 AM

To: Dewhirst, David <David.Dewhirst@eog.myflorida.com>; Newman, Ryan
<Ryan.Newman@eog.myflorida.com>

Subject: Fwd: [EXTERNAL] - Fwd: Ivette Cardona Letter

Forwarding this for the purpose of getting to the Clemency team. | cannot tell if it’s
immediately relevant, but then could at least have on file.

It might also be a helpful example and person to talk to regarding the prior state attorney, if
ever needed.

Get Outlook for iOS

From: Laura Di Bella <Laura.DiBella@arlaw.com>
Sent: Tuesday, July 2, 2024 8:47 AM

To: Kelly, Alex <alex.kelly@commerce.fl.gov>
Subject: [EXTERNAL] - Fwd: Ivette Cardona Letter

Hi, wanted to run this past you before | sent it forward as | am not sure how to handle. Your
thoughts?

Thank you and have a great 4th of July!
Laura DiBella

561.756.3132
Laura Di Bella| ADAMS AND REESE i
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Government Relations Advisor

150 S. Monrore Street, Suite 301 | Tallahassee, FL 32301
P: 850.655.8933
Laura.DiBella@arlaw.com | X | LinkedIn

Hi Laura - Hope all is well with you.

For context, my friend Ivette’s daughter was viciously assaulted in February of 2022 in
Tampa and nearly died as a result. Her attacker was a serial abuser with a documented
history of this kind of behavior in multiple jurisdictions in Florida. At the time of the
assault, Andrew Warren was the DA for Hillsborough County. True to form, his office
approached the case acting more like defense attorneys for my friend’s daughters attacker
than prosecutors representing the people of Hillsborough County.

In the interim, Gov DeSantis fired Warren who was replaced by Susan Lopez. Ms Lopez has
done her best with this case, but, since key initial decisions were made under Warren,

she’s been at a disadvantage from the start.

More details are in the attached letter. lvette did send the letter to Gov DeSantis, but, as
you and | both know, sometimes those letters get to the right person but often they don’t.
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Ivette Cardona

500 Trinity Ln N 7110

St Petersburg, FL 33716

M: 813-789-9804

E: cardona.ivette@gmail.com

June 17, 2024

To: The Honorable Ron DeSantis

Office of Governor Ron DeSantis State of Florida
The Capitol 400 S. Monroe St.

Tallahassee, FL. 32399-0001

Dear Governor DeSantis,

On the evening of February 14, 2022, I received the call that is every mother’s worst
nightmare. My only daughter, Jenny Lopez (“Jenny”), who resides at 1510 W Carmen Street
#3333 in Tampa, FL 33606 had been admitted to Tampa General Hospital as a Jane Doe, barely
clinging to life. At the time, the details of how she got there were unclear and completely
irrelevant; I only cared that my daughter survived. Only later would I learn that Jenny had not
been involved in an “accident,” but rather, she was the victim of a serial felon who had
deliberately and intentionally harmed her. On August 14, 2023, Jenny’s attacker, William Jerome
(“Jerome”), ultimately agreed to a plea deal in Case #: 22-01780 in the Circuit Court of the
Thirteenth Judicial Circuit in and for Hillsborough County, Florida; he pled guilty to the charges
of DUI, CAUSING SERIOUS BODILY INJURY. Despite the fact that he had maliciously
inflicted a lifelong sentence of physical and emotional pain and disfigurement upon my daughter,
Jerome was sentenced to only 4 years of incarceration.

While Jenny was in a coma in the hospital ICU, Jerome was released from custody after
posting bond. While Jerome was out on bond, it was discovered that he was on probation for
previous domestic violence charges in Lake County, Florida, where he brutally attacked another
female victim in 2019. In light of this information, I set up security at the hospital so that no one
could visit my daughter or find any information about her condition unless they had a code name
and password that I had set up. I could not comprehend why the Hillsborough County judicial
system had released him on bond when he had violated his probation for previous violent
offenses in Lake County, including Battery on June 24, 2019 (Case #:19-01799) and Battery and
Domestic Battery/Strangulation on September 12, 2019 (Case #:19-02623). The strangulation
case was very disturbing as public records noted that Jerome threatened the victim’s life with a
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gun. Within a few weeks of being released on bond, he returned to await sentencing in Lake
County Jail, and then on August 25, 2022, he was sentenced to serve 1 year, 3 months, and 9
days concurrently for the 2019 Lake County offenses.

Neither my daughter nor I have ever been involved in criminal proceedings and the
process has been both educational and disappointing. At the time Jerome changed my daughter’s
life forever, he already had several court-issued no contact orders relating to multiple women.
Jerome has an established pattern of criminal offenses on file for several years from several
counties throughout Florida including harassment, stalking, and battery. Yet, despite all of these
offenses, Jerome never served a day in jail until he almost killed my daughter. Keeping Jerome in
jail and ensuring that he stays out of society as long as possible has become a full-time job for
me. Despite Jerome’s documented history of violence toward women and multiple felony counts
in other Florida jurisdictions, his current release date keeps changing, and it has now seemingly
moved up to September 30, 2025. Is this justice for my daughter? Or Jerome’s other victims?
Or the future victims he will undoubtedly severely harm if he is released next year?

We were prepared for a trial, but because of the plea deal that was accepted, we never had
the chance to share how close Jerome came to killing my daughter. On February 13, 2022,
following a Super Bowl party, Jerome was driving my daughter back to her home; during the
drive, they got into an argument. While parked outside of her apartment, Jerome punched Jenny
in the face as she sat in the passenger seat next to him; Jenny is very petite and only 5 feet tall.
After Jerome punched her, Jenny tried to get away from him and get out of the large,
custom-lifted truck with oversized tires. While the passenger door was open and Jenny had just
placed her foot onto the truck’s step rail, Jerome punched the gas and accelerated, tossing my
daughter to the pavement where Jerome struck her with the massive truck while she was lying
helpless on the street. Jerome drove off and left Jenny for dead. Jenny suffered life threatening
injuries. He immediately left the scene only to return several minutes later while she was on the
ground unconscious, bleeding profusely from her head, and surrounded by EMTs and law
enforcement. Jerome was arrested at the scene for DUI and soon released on bond.

My daughter spent approximately five weeks in a coma at Tampa General Hospital ICU
with a very low prognosis for survival or recovery. Her injuries, inflicted by Jerome, included:
severe brain bleed, internal bleeding, a pelvic fracture, major laceration of her left inner thigh,
left orbital and facial fractures and severe broken ribs, resulting in the complete removal of her
left lung. After two months in the hospital and rehab facility, on April 14, 2022, she was
ultimately discharged to home health care; Jenny had completely lost her independence. For
several months following her hospital and rehab stays, with the assistance of physical, speech,
and occupational therapy, Jenny had to continue to learn how to walk, talk, eat, and increase her
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cognitive memory skills. Jenny’s recovery and healing are a process that continues today and
will never be complete.

Jerome viciously attacked my daughter with his fist and a multi-ton vehicle and left her
for dead. My daughter is a true miracle; she surpassed all medical professionals’ expectations
based on the severity of her injuries. Jenny’s strong will to survive is nothing short of miraculous
and inspirational. However, the reality is that Jenny has permanent damage that will require
countless follow-up visits with specialists as she learns to cope with her “new normal.” She has
permanent damage to the peripheral vision in her left eye which severely limits her
independence, as she can only drive locally and is not able to drive on highways. She has a
permanent handicap car decal for parking. She has short-term memory issues due to the brain
damage from the brain bleed and head trauma and has continued follow-ups with her
pulmonologist to monitor her breathing changes with having only one remaining lung. She has
also suffered a vocal cord injury which has resulted in a significantly softer and labored voice for
which she works with an ENT specialist. Prior to her injuries, Jenny was very athletic and used
to exercise and jog regularly. Now, she can no longer run and has to carefully monitor her heart
rate and breathing while exercising—limiting the types of exercises she can do. Jenny regularly
meets with a trauma therapist to help her manage her increased anxiety and PTSD as a result of
her trauma. Once an independent, healthy, young lady, Jenny now has to take medications and
see countless medical professionals and specialists on a regular basis.

Unfortunately, the justice system will never be able to replace the lung that was removed
from her body, heal her scars, or eliminate the emotional trauma she continues to endure. Jerome
is a dangerous individual with an extensive criminal history. A system that gives dangerous,
domestic violence criminals unlimited chances while their victims are left with permanent
physical and emotional wounds, is not a system of justice by any definition. Jerome’s criminal
past and his propensity for stalking women and serious domestic violence tells us exactly the
threat Jerome poses now and in the future. I believe his goal was not only to do harm, but to kill
my daughter. This is not a person we want free to stalk, terrorize, and harm others.

Amazingly, Jerome did absolutely nothing at all during the time between his arrest and
his conviction to demonstrate remorse or any attempt at rehabilitation. Rather, during the time
he was out on bond and my daughter was in the hospital, Jerome returned to his social media
accounts posting selfies smiling and enjoying life as if nothing happened. He later incessantly
attempted to contact my daughter from jail and sent multiple disturbing letters to her home
address from jail (thereby violating a no contact order from the Court). Jerome’s behavior is
eerily similar to that of Brian Laundrie in the Gabby Petito case which made national headlines
at the time my daughter’s traumatic ordeal began—both Jerome and Laundrie: evil, narcissistic,
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sociopaths who prey on vulnerable women. Jerome’s delusional letters show no remorse or
accountability for the result of his actions. If Jerome’s most recent release date holds, he will
only be 35 years old when he is released from prison. Thankfully, my daughter survived. Will
Jerome’s next victim be so lucky?

I look forward to the opportunity to share more details about Jenny’s story to promote
truth in sentencing. I believe Jerome has demonstrated that prison will not rehabilitate him.
Therefore, unfortunately, our community’s only recourse is to keep Jerome in prison and
segregated from society as long as possible, with no reduction to his four-year sentence. He
should not be released any sooner than August 14, 2027, after his full four-year sentence has
been served.

Sincerely,

Ivette Cardona (Mother of Jenny Lopez)
Mobile: 813-789-9804
Email: cardona.ivette@gmail.com

cc: Attorney General Ashley Moody; State Attorney Susan Lopez 13th District Court; The
Honorable Robin F. Fuson
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From: Newman, Ryan [Ryan.Newman@eog.myflorida.com]
Sent: Tuesday, July 2, 2024 7:00 PM

To: Kelly, J. Alex [alex kelly@commerce.fl.gov]; Dewhirst, David
[David.Dewhirst@eog.myflorida.com]

Subject: RE: [EXTERNAL] - Fwd: Ivette Cardona Letter

Thanks for passing along, Alex. We’ll take a look.

Thanks,
Ryan

Ryan D. Newman

General Counsel

Office of Governor Ron DeSantis
(850) 717-9368

From: Kelly, Alex <Alex.Kelly@commerce.fl.gov>

Sent: Tuesday, July 2, 2024 9:22 AM

To: Dewhirst, David <David.Dewhirst@eog.myflorida.com>; Newman, Ryan
<Ryan.Newman@eog.myflorida.com>

Subject: Fwd: [EXTERNAL] - Fwd: Ivette Cardona Letter

Forwarding this for the purpose of getting to the Clemency team. | cannot tellif it’s
immediately relevant, but then could at least have on file.

It might also be a helpful example and person to talk to regarding the prior state attorney, if
ever needed.

Get Outlook for iOS

From: Laura Di Bella <Laura.DiBella@arlaw.com>
Sent: Tuesday, July 2, 2024 8:47 AM

To: Kelly, Alex <alex.kelly@commerce.fl.gov>
Subject: [EXTERNAL] - Fwd: Ivette Cardona Letter

Hi, wanted to run this past you before | sent it forward as | am not sure how to handle. Your
thoughts?

Thank you and have a great 4th of July!
Laura DiBella
561.756.3132

Laura Di Bella| ADAMS AND REESE vop
Government Relations Advisor
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150 S. Monrore Street, Suite 301 | Tallahassee, FL 32301
P: 850.655.8933
Laura.DiBella@arlaw.com | X | LinkedIn

From: Melissa Cutlip <mcutlip@violetmedia.tv>
Sent: Tuesday, July 2, 2024 8:20:07 AM

To: Laura Di Bella <Laura.DiBella@arlaw.com>
Cc: lvette <cardona.ivette@gmail.com>
Subject: lvette Cardona Letter

Hi Laura - Hope all is well with you.

For context, my friend lvette’s daughter was viciously assaulted in February of 2022 in
Tampa and nearly died as a result. Her attacker was a serial abuser with a documented
history of this kind of behavior in multiple jurisdictions in Florida. At the time of the
assault, Andrew Warren was the DA for Hillsborough County. True to form, his office
approached the case acting more like defense attorneys for my friend’s daughters attacker
than prosecutors representing the people of Hillsborough County.

In the interim, Gov DeSantis fired Warren who was replaced by Susan Lopez. Ms Lopez has
done her best with this case, but, since key initial decisions were made under Warren,
she’s been at a disadvantage from the start.

More details are in the attached letter. Ivette did send the letter to Gov DeSantis, but, as
you and | both know, sometimes those letters get to the right person but often they

don’t. Given that Warren is running for re-election in November of this year, | was thinking
someone from Gov DeSantis’ press team might be interested in speaking with Ivette and
her daughter Jenny about their experience and why Andrew Warren is not fit to run the DA’s
office in one of Florida’s biggest counties.

I’ve copied Ivette on this email, so if you have any further questions, I’d reach out to her
directly.

Thanks so much. We really appreciate any help you can offer here.

All the best,
Melissa
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Melissa Cutlip
President/Executive Producer
VIOLET MEDIA, LLC

£4 mcutlip@violetmedia.tv
M +1.773.771.6309

& violetmedia.tv

The content of this email is confidential and intended for the recipient specified in message only. It is strictly forbidden to share any part
of this message with any third party, without a written consent of the sender. If you received this message by mistake, please reply to
this message and follow with its deletion, so that we can ensure such a mistake does not occur in the future.

This email communication may contain confidential information protected from disclosure by privacy laws and is intended for the use of the
individual named above. If the reader of this message is not the intended recipient, this is notice to you that any dissemination, distribution or
copying of this communication or any attachment to it may be a violation of federal and state privacy laws. If you have received this email in
error, please notify the sender immediately by return email and delete this message. Please note that Florida has a broad public records law,
and that all correspondence to me via email may be subject to disclosure. Under Florida law email addresses are public records.
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From: Newman, Ryan [Ryan.Newman@eog.myflorida.com]

Sent: Monday, July 1, 2024 8:12 PM

To: James Percival [James.Percival@myfloridalegal.com]

Subject: Fwd: Title IX Rule: Litigation Strategy

Attachments: 38 PI Reply.pdf; 38-1 Vaseliou Decl.pdf; 38-2 Exhibit A.pdf; 38-3 Exhibit
B.pdf; 38-4 Exhibit C.pdf; 38-5_ Exhibit D.pdf

Jimmy, up to you guys, but I don't see a reason to object.

Sent from my Verizon, Samsung Galaxy smartphone
Get Outlook for Android

From: Cam Norris <cam@consovoymccarthy.com>

Sent: Monday, July 1, 2024 7:29:45 PM

To: Thomas Vaseliou <tvaseliou@consovoymccarthy.com>

Cc: Edmund LaCour <edmund.lacour@alabamaag.gov>; Stephen Petrany <spetrany@law.ga.gov>; James
Percival <james.percival@myfloridalegal.com>; C'Zar Bernstein <czar@consovoymccarthy.com>; Doty,
George <George.Doty@eog.myflorida.com>; Newman, Ryan <Ryan.Newman@eog.myflorida.com>;
Thomas Hydrick <thomashydrick@scag.gov>; Henry Whitaker <henry.whitaker@myfloridalegal.com>;
King, Andrew <Andrew.King@fldoe.org>; Natalie Christmas <natalie.christmas@myfloridalegal.com>;
Kemple, Rochelle <Rochelle.Kemple@eog.myflorida.com>; Joseph Spate <josephspate@scag.gov>
Subject: Re: Title IX Rule: Litigation Strategy

Team,

DOJ is asking for stays of the LA and TN injunctions in CA5/CA6. My firm has been asked by
TN to help it brief either a motion to vacate the stay or an opposition to a stay motion,
should it go to SCOTUS. Could you let me know ASAP whether that’s an issue for anyone?

We see no conflict. Their case is our case minus one claim (the grievance procedures).

Cameron T. Norris
Consovoy McCarthy PLLC
1600 Wilson Boulevard
Suite 700

Arlington, VA 22209
703.243.9423
www.consovoymccarthy.com

M Consovoy McCarthy ruc

On Jun 19, 2024 at 10:50 AM, <Thomas Vaseliou> wrote:

FL-GOV-24-1475-A-000118



All

2

Attached are the as-filed reply brief and exhibits.

Sincerely,
Thomas

Thomas S. Vaseliou

Associate at Consovoy McCarthy PLLC
1600 Wilson Boulevard Suite 700
Arlington, VA 22209
tvaseliou@consovoymccarthy.com

On Jun 18, 2024, at 5:29 PM, Thomas Vaseliou
<tvaseliou@consovoymccarthy.com> wrote:

All,
Attached is a redline and clean version of the briefs. The most notable changes is
the response to the government’s supplemental brief and the footnote on scope of
relief. Stephen, another sentence was added to the Jackson paragraph to try to
address your comment on that.

We plan to file earlier in the day tomorrow, so that the court has more time to
prepare for the hearing.

Sincerely,
Thomas

Thomas S. Vaseliou

Associate at Consovoy McCarthy PLLC
1600 Wilson Boulevard Suite 700
Arlington, VA 22209
tvaseliou@consovoymccarthy.com

<2024.06.018 Reply REDLINE.docx>
<2024.06.18 T9 PI Reply Brief CLEAN (circ.).docx>

On Jun 18, 2024, at 4:50 PM, Joseph Spate
<josephspate@scag.gov> wrote:

Thank you, Thomas. The reply brief looks great. SC proposes one
very small edit to page 7.
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Joseph D. Spate | Assistant Deputy Solicitor General
South Carolina Attorney General’s Office

Solicitor General Division | Office 803-734-3371

P.O. Box 11549 | Columbia, SC 29211
josephspate@scag.gov

<image001.png>

This email, together with any attachments, may be legally privileged.
If you have received it in error, please notify the sender immediately,
and then delete it from your system. This email and any replies to
this email may be subject to disclosure under the Freedom of
Information Act.

From: Thomas Vaseliou <tvaseliou@consovoymccarthy.com>
Sent: Tuesday, June 18,2024 12:42 PM

To: Edmund LaCour <Edmund.LaCour@AlabamaAG.gov>
Cc: Stephen Petrany <SPetrany@LAW.GA.GOV>; Cam Norris
<cam@consovoymccarthy.com>; James Percival
<james.percival@myfloridalegal.com>; C'Zar Bernstein
<czar@consovoymeccarthy.com>; George Doty
<george.doty@eog.myflorida.com>; Joseph Spate
<josephspate@scag.gov>; Ryan Newman
<ryan.newman@eog.myflorida.com>; Thomas Hydrick
<ThomasHydrick@scag.gov>; Henry Whitaker
<henry.whitaker@myfloridalegal.com>; Andrew King
<andrew.king@fldoe.org>; Natalie Christmas
<natalie.christmas@myfloridalegal.com>; Rochelle Kemple
<rochelle.kemple@eog.myflorida.com>

Subject: Re: Title IX Rule: Litigation Strategy

All,

We surveyed public colleges and universities in Alabama,
Florida, Georgia, and South Carolina and have only

found one school that permits clear and convincing evidence
standard in Title IX proceedings but requires preponderance in
other proceedings. Northwest Florida State College. Some
other schools do use clear and convincing for all proceedings,
but that would appear to follow the proposed rule. E.g.,
Enterprise State Commmunity College; College of the Florida
Keys, South Carolina State University.

I’ve attached the NW Florida State College policies that we
plan to submit as exhibits. Of course, if you’re aware of public
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schools that will need to change the standard of proof for Title
IX proceedings please let me know, and | will add.

Sincerely,
Thomas

Thomas S. Vaseliou

Associate at Consovoy McCarthy PLLC
1600 Wilson Boulevard Suite 700
Arlington, VA 22209
tvaseliou@consovoymccarthy.com

OnJun 17, 2024, at 7:05 PM, Thomas Vaseliou
<tvaseliou@consovoymccarthy.com> wrote:

All,

Attached is the government’s supplemental
brief. We will review and let you know if there’s
something notable or worth working into the
reply brief due Wednesday.

Sincerely,
Thomas

Thomas S. Vaseliou

Associate at Consovoy McCarthy PLLC
1600 Wilson Boulevard Suite 700
Arlington, VA 22209
tvaseliou@consovoymccarthy.com

<35_DOJ Suppl Brief.pdf>

OnJun 17,2024, at 1:47 PM,
LaCour, Edmund
<Edmund.LaCour@AlabamaAG.go
V> wrote:

This looks good to AL.

Edmund LaCour
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Solicitor General

Office of Alabama Attorney General
Steve Marshall

(334) 353-2196

From: Stephen Petrany
<SPetrany@LAW.GA.GOV>

Sent: Monday, June 17, 2024 11:43 AM
To: 'Thomas Vaseliou'
<tvaseliou@consovoymccarthy.com>;
Cam Norris
<cam@consovoymccarthy.com>

Cc: James Percival
<james.percival@myfloridalegal.com>;
C'Zar Bernstein
<czar@consovoymccarthy.com>;
George Doty
<george.doty@eog.myflorida.com>;
Joseph Spate <josephspate@scag.gov>;
LaCour, Edmund
<Edmund.LaCour@AlabamaAG.gov>;
Ryan Newman
<ryan.newman@eog.myflorida.com>;
Thomas Hydrick
<thomashydrick@scag.gov>; Henry
Whitaker
<henry.whitaker@myfloridalegal.com>;
Andrew King <andrew.king@fldoe.org>;
Natalie Christmas
<natalie.christmas@myfloridalegal.com
>; Rochelle Kemple
<rochelle.kemple@eog.myflorida.com>
Subject: RE: Title IX Rule: Litigation
Strategy

This message has originated from an External Source. Please use proper judgment and ce
opening attachments, clicking links, or responding to this email.

A few minor comments here. | hadn’t
realized they filed a generic brief
across the various actions. Wow.
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From: Thomas Vaseliou
<tvaseliou@consovoymccarthy.com>
Sent: Monday, June 17,2024 12:07 PM
To: Cam Norris
<cam@consovoymccarthy.com>

Cc: James Percival
<james.percival@myfloridalegal.com>;
C'Zar Bernstein
<czar@consovoymccarthy.com>;
George Doty
<george.doty@eog.myflorida.com>;
Joseph Spate <josephspate@scag.gov>;
Edmund LaCour
<edmund.lacour@alabamaag.gov>;
Stephen Petrany
<SPetrany@LAW.GA.GOV>; Ryan
Newman
<ryan.newman@eog.myflorida.com>;
Thomas Hydrick
<thomashydrick@scag.gov>; Henry
Whitaker
<henry.whitaker@myfloridalegal.com>;
Andrew King <andrew.king@fldoe.org>;
Natalie Christmas
<natalie.christmas@myfloridalegal.com
>; Rochelle Kemple

<rochelle.kemple @eog.myflorida.com>
Subject: Re: Title IX Rule: Litigation
Strategy

CAUTION: This email originated from
outside of the organization. Do not click
links or open attachments unless you
recognize the sender and know the content
is safe.

Stephen Petrany

Solicitor General

Office of the Attorney General Chris Carr
Solicitor General Unit

(404) 458-3408

spetrany(@law.ga.gov

Georgia Department of Law

40 Capitol Square SW

Atlanta, Georgia 30334
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Attached is the draft of the reply
brief due Wednesday. The page
limitis 30 pages. The draft s still
being citechecked and exhibits are
still being collected. The exhibits
are mostly going to be policies at
schools in the Plaintiff States
containing the clear-and-
convincing evidence standard. We
will circulate the exhibits when
they are collected.

Sincerely,
Thomas

Thomas S. Vaseliou

Associate at Consovoy McCarthy
PLLC

1600 Wilson Boulevard Suite 700
Arlington, VA 22209
tvaseliou@consovoymeccarthy.co
m

OnlJun 17, 2024, at
9:28 AM, Cam Norris
<cam@consovoymc

carthy.com> wrote:

Team, fyi, we had a
draft reply brief
headed your way
(due Wednesday).
But we pulled back
to incorporate the
Tennessee decision
that just came out.
(Tennessee won.)
Will have the draft to
you a little later
today

FL-GOV-24-1475-A-000124



Cameron T. Norris
Consovoy McCarthy
PLLC

1600 Wilson Boulevard
Suite 700

Arlington, VA 22209
703.243.9423
www.consovoymccarthy.
com

<image004.jpg>

On Jun 15, 2024 at
1:22 PM, <James
Percival> wrote:

Thanks, Cam. | re-
read Brand X and
see your point. |
think the revised
draft looks good.

From: Cam Norris
<cam@consovoymcc
arthy.com>

Sent: Saturday, June
15, 2024 12:49 PM
To: James Percival
<James.Percival@myf
loridalegal.com>

Cc: C'Zar Bernstein
<czar@consovoymcca

rthy.com>; George
Doty

<george.doty@eog.m
yflorida.com>; Cc:
Joseph Spate
<josephspate@scag.g
ov>; Edmund LaCour
<edmund.lacour@ala
bamaag.gov>;
Stephen Petrany
<spetrany@Ilaw.ga.go
v>; Ryan Newman
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<ryan.newman@eog.
myflorida.com>;
Thomas Hydrick
<thomashydrick@sca
g.gov>; Henry
Whitaker
<Henry.Whitaker@m
yfloridalegal.com>;
Andrew King
<andrew.king@fldoe.
org>; Natalie
Christmas
<Natalie.Christmas@
myfloridalegal.com>;
Rochelle Kemple
<rochelle.kemple@eo

g.myflorida.com>;
James Hasson
<james@consovoymc
carthy.com>; Thomas
Vaseliou
<tvaseliou@consovoy
mccarthy.com>
Subject: Re: Title IX
Rule: Litigation
Strategy

Helpful, thank you
Jimmy. | think we
read Brand X
differently, but
attached are
revisions that try to
navigate around any
differences.

On Fri, Jun 14, 2024
at9:57 PM James
Percival
<James.Percival@m
yfloridalegal.com>
wrote:
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Thanks for putting
this together and for
the chance to review.
Here are a few
thoughts from me. It
looks like more red
than it really 1s
because I moved a
few things around. I
had two general
reactions.

e [ think we are
giving the
Brand X
point a bit too
much credit.
The point of
Brand X as 1
understand 1t,
1s that where
an ambiguity
1s a grant of
authority to
the agency
under
Chevron, the
agency can
exercise that
grantin a
variety of
ways. As
such, Brand X
1sn’t really an
exception to
the rule.
Instead, a
decision
upholding an
agency
mnterpretation
as reasonable
under
Chevron step
two 1sn’t
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really an
“adverse”
decision at all.

e Onthe
Spending
Clause point,
I think there
1s a better way
to frame it. |
think the best
point 1s that
Adams
applies a clear
statement
rule. That
clear
statement rule
applies before t1
nding an
ambiguity
under
Chevron step
one because 1t
1s part of the
traditional
tools of
statutory
construction.
As a result,
there can
never be an
ambiguity
because the
clear
statement rule
requires
resolving that
ambiguity on
the front end.

From: C'Zar Bernstein
<czar@consovoymeccar
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thy.com>

Sent: Friday, June 14,
2024 3:52 PM

To: George Doty
<george.doty@eog.my

florida.com>; Cc:
Joseph Spate
<josephspate@scag.go

v>; Edmund LaCour
<edmund.lacour@alab
amaag.gov>; James
Percival
<James.Percival@myfl
oridalegal.com>;
Stephen Petrany
<spetrany@law.ga.gov
>; Ryan Newman
<ryan.newman@eog.
myflorida.com>;
Thomas Hydrick
<thomashydrick@scag
.gov>; Henry Whitaker
<Henry.Whitaker@my
floridalegal.com>;
Andrew King
<andrew.king@fldoe.o
rg>; Natalie Christmas
<Natalie.Christmas@m

yfloridalegal.com>;
Rochelle Kemple
<rochelle.kemple@eo
g.myflorida.com>

Cc: Cam Norris
<cam@consovoymcca
rthy.com>; James
Hasson
<james@consovoymcc
arthy.com>; Thomas
Vaseliou
<tvaseliou@consovoy
mccarthy.com>
Subject: Re: Title IX
Rule: Litigation
Strategy
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Hi all,

Earlier this week
the Court ordered
supplemental
briefs in our Title IX
case. We've
attached a draft
supplemental brief
in response to the
court's order. We
plan to file this on
Monday COB.
Please let us know
if you have any
edits or comments.

Have a great
weekend.

Best,

C'Zar Bernstein

On Fri, Jun 14, 2024
at 3:41 PM Cam
Norris
<cam@consovoym

ccarthy.com>
wrote:
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Cameron T. Norris

Consovoy McCarthy
PLLC

1600 Wilson Boulevard
Suite 700

Arlington, VA 22209
703.243.9423

www.consovoymccarthy.
com

<image004.jpg

Begin forwarded
message:

From: Cam Norris
<cam@consovoy
mccarthy.com>
Date: May 9, 2024
at 1:33 PM

To: George Doty
<george.doty@eog
.myflorida.com>
Cc: Joseph Spate
<josephspate@sc
ag.gov>, Edmund
LaCour
<edmund.lacour@

alabamaag.gov>,
James Percival
<james.percival@
myfloridalegal.co
m>, Stephen
Petrany
<spetrany@law.ga
.gov>, Ryan
Newman
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<ryan.newman@e
og.myflorida.com>
, Thomas Hydrick
<thomashydrick@
scag.gov>, Henry
Whitaker
<henry.whitaker@
myfloridalegal.co
m>, Thomas
Vaseliou
<tvaseliou@conso
voymccarthy.com
>, James Hasson
<james@consovoy
mccarthy.com>,
Andrew King
<andrew.king@fld
oe.org>, Natalie
Christmas
<natalie.christmas
@myfloridalegal.c
om>, Rochelle
Kemple
<rochelle.kemple
@eog.myflorida.co

m>
Subject: Re: Title
IX Rule: Litigation
Strategy

Team:

DOlJis proposing
their opposition be
due June 7 and our
reply be due June
21.

We’ll negotiate
from there but
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that’s a good start.
It puts us two
weeks behind TN.
Let me know if
anyone has strong
feelings about the
schedule.

Cameron T. Norris

Consovoy McCarthy
PLLC

1600 Wilson Boulevard
Suite 700

Arlington, VA 22209
703.243.9423

www.consovoymccarthy.
com

<image004.jpg

On May 7, 2024 at
4:59 PM, <George
Doty> wrote:

Looks good to us. We
have some suggested
edits on page 30 but
don’t feel strongly
about it at

all. Thanks to Cam
and team for the
excellent work on
this.
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Jed

From: Joseph Spate
<josephspate@scag.g
ov>

Sent: Tuesday, May
7,2024 3:23 PM

To: LaCour, Edmund
<Edmund.LaCour@Al
abamaAG.gov>;
James Percival
<James.Percival@myf
loridalegal.com>;
Stephen Petrany
<SPetrany@LAW.GA.
GOV>; 'Cam Norris'
<cam@consovoymcc
arthy.com>;
Newman, Ryan
<Ryan.Newman@eog
.myflorida.com>

Cc: Thomas Hydrick
<ThomasHydrick@sc
ag.gov>; Henry
Whitaker
<Henry.Whitaker@m
yfloridalegal.com>;
Thomas Vaseliou
<tvaseliou@consovoy
mccarthy.com>;
James Hasson
<james@consovoymc
carthy.com>; King,
Andrew
<Andrew.King@fldoe.
org>; Natalie
Christmas
<Natalie.Christmas@
myfloridalegal.com>;
Doty, George
<George.Doty@eog.
myflorida.com>;
Kemple, Rochelle
<Rochelle.Kemple@e
og.myflorida.com>
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Subject: RE: Title IX
Rule: Litigation
Strategy

An excellent brief.
South Carolina only
suggests some very
minor edits
(attached).

Joseph D. Spate |
Assistant Deputy
Solicitor General
South Carolina
Attorney General’s
Office

Solicitor General
Division | Office 803-
734-3371

P.O.Box 11549 |
Columbia, SC 29211

josephspate@scag.
gov

Error! Filename not
specified.

This email, together
with any
attachments, may
be legally privileged.
If you have received
itin error, please
notify the sender
immediately, and
then delete it from
your system. This
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emailand any
replies to this email
may be subject to
disclosure under the
Freedom of
Information Act.

From: LaCouir,
Edmund
<Edmund.LaCour@Al
abamaAG.gov>

Sent: Tuesday, May
7,2024 11:52 AM

To: James Percival
<James.Percival@myf
loridalegal.com>;
Stephen Petrany
<SPetrany@LAW.GA.
GOV>; 'Cam Norris'
<cam@consovoymcc
arthy.com>;
Newman, Ryan
<Ryan.Newman@eog
.myflorida.com>

Cc: Joseph Spate
<josephspate@scag.g
ov>; Thomas Hydrick
<ThomasHydrick@sc
ag.gov>; Henry
Whitaker
<Henry.Whitaker@m
yfloridalegal.com>;
Thomas Vaseliou
<tvaseliou@consovoy
mccarthy.com>;
James Hasson
<james@consovoymc
carthy.com>; King,
Andrew
<Andrew.King@fldoe.

org>; Natalie
Christmas
<Natalie.Christmas@
myfloridalegal.com>;
Doty, George
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<George.Doty@eog.
myflorida.com>;
Kemple, Rochelle
<Rochelle.Kemple@e
og.myflorida.com>
Subject: RE: Title IX
Rule: Litigation
Strategy

Here are my minor
edits on top of
Stephen’s. We've
already sentin our
college declaration
and | hope to have
the K-12 declaration
later today.

Edmund LaCour
Solicitor General
Office of Alabama
Attorney General

Steve Marshall

(334) 353-2196

From: James Percival
<James.Percival@myf
loridalegal.com>
Sent: Tuesday, May
7,20249:13 AM

To: Stephen Petrany
<SPetrany@LAW.GA.
GQV>; 'Cam Norris'
<cam@consovoymcc
arthy.com>;
Newman, Ryan
<Ryan.Newman@eog

.myflorida.com>
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Cc: Joseph Spate
<josephspate@scag.g
ov>; Thomas Hydrick
<thomashydrick@sca
g.gov>; LaCour,
Edmund
<Edmund.LaCour@Al
abamaAG.gov>;
Henry Whitaker
<Henry.Whitaker@m
yfloridalegal.com>;
Thomas Vaseliou
<tvaseliou@consovoy
mccarthy.com>;
James Hasson
<james@consovoymc
carthy.com>; King,
Andrew
<Andrew.King@fldoe.
org>; Natalie
Christmas
<Natalie.Christmas@
myfloridalegal.com>;
Doty, George
<George.Doty@eog.
myflorida.com>;
Kemple, Rochelle
<Rochelle.Kemple@e
og.myflorida.com>
Subject: Re: Title IX
Rule: Litigation
Strategy

This message has originated from an External Source. Please use proper judgn
opening attachments, clicking links, or responding to this email.

Stephen’s
comments make
sense to me.
Nothing else from
me.
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We are working on
the declaration.

From: Stephen
Petrany
<SPetrany@LAW.GA.
GOV>

Sent: Tuesday, May
7,2024 9:14:46 AM
To: 'Cam Norris'
<cam@consovoymcc
arthy.com>;
Newman, Ryan
<Ryan.Newman@eog
.myflorida.com>

Cc: Joseph Spate
<josephspate@scag.g
ov>; James Percival
<James.Percival@myf
loridalegal.com>;
Thomas Hydrick
<thomashydrick@sca
g.gov>; Edmund
LaCour
<edmund.lacour@ala
bamaag.gov>; Henry
Whitaker
<Henry.Whitaker@m
yfloridalegal.com>;
Thomas Vaseliou
<tvaseliou@consovoy
mccarthy.com>;
James Hasson
<james@consovoymc
carthy.com>; King,
Andrew
<Andrew.King@fldoe.

org>; Natalie
Christmas
<Natalie.Christmas@
myfloridalegal.com>;
Doty, George
<George.Doty@eog.
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myflorida.com>;
Kemple, Rochelle
<Rochelle.Kemple@e
og.myflorida.com>
Subject: RE: Title IX
Rule: Litigation
Strategy

My very minor
comments attached.

Error! Filename not
specified.

Error! Error!
Filename Filename
not not
specified. specified.

From: Cam Norris
<cam(@consovoymeccart
hy.com>

Sent: Monday, May 6,
2024 11:41 PM

To: Newman, Ryan
<Ryan.Newman@eog.
myflorida.com>

Cc: Joseph Spate
<josephspate(@scag.gov
>; Stephen Petrany
<SPetrany@L AW.GA.
GOV>; James Percival
<James.percival@myflo
ridalegal.com>; Thomas
Hydrick
<thomashydrick@scag.
gov>; Edmund LaCour
<edmund.lacour(@alaba
maag.gov>; Henry
Whitaker
<henry.whitaker@myf{l

Stephen Petrany

Solicitor General

Office of the Attorney General Chris Carr
Solicitor General Unit

(404) 458-3408

spetrany(@law.ga.gov

Georgia Department of Law

40 Capitol Square SW

Atlanta, Georgia 30334
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oridalegal.com>;
Thomas Vaseliou

<tvaseliou@consovoym
ccarthy.com>; James
Hasson
<james(@consovoymeca
rthy.com>; King,
Andrew
<Andrew.King@fldoe.o
rg>; Natalie Christmas
<natalie.christmas@my
floridalegal.com>;
Doty, George
<George.Doty@eog.my
florida.com>; Kemple,
Rochelle

<Rochelle. Kemple@eo
g.myflorida.com>
Subject: Re: Title IX
Rule: Litigation
Strategy

CAUTION: This email
originated from outside
of the organization. Do
not click links or open
attachments unless you
recognize the sender
and know the content is
safe.

Team: Attached is a
draft of the stay/PI
brief. We should be
ready to file Tuesday or
Wednesday, but need a
few things to happen
first:

1. Please review the
brief and send back any
edits you have. We'll
simultaneously cite
check and proof. Note
that it is quite long (50
pages), but you've seen
most of the content
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already in the
complaint.

2. We need declarations
from each private
plaintiff and
declarations from the
States that cover K-12
and college. The private
declarations are done,
and I have K-12
declarations from
Alabama, Georgia, and
South Carolina. So we
still need declarations
covering K-12 and
college for Florida and
college for everyone
else. If this will be a
problem in the coming
days, please let me
know.

Thank you all. And as
always, please call me
with any questions. I'll
be at the Sixth Circuit in
the morning, but the
argument should run
only from 9am to 1lam
eastern.

On Mon, Apr 29, 2024
at 10:37 PM Cam Norris
<cam(@consovoymecart
hy.com> wrote:

Our pleasure. This is
an outstanding team,
and we're honored to
be a part of it.

On Mon, Apr 29, 2024
at 7:30 PM Newman,
Ryan
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<Ryan.Newman(@eog.
myflorida.com> wrote:

Guys, thanks so much
for hustling to get this
out today. Really
appreciate

it. Excellent
complaint.

All the best,

Ryan

Ryan D. Newman
General Counsel

Office of Governor
Ron DeSantis

(850) 717-9368

From: Cam Norris
<cam(@consovoymee
arthy.com>

Sent: Monday, April
29,2024 2:42 PM
To: Newman, Ryan
<Ryan.Newman(@eo
g.myflorida.com>
Cec: Joseph Spate
<josephspate(@scag.g
ov>; Stephen Petrany
<spetrany(@law.ga.go
v>; James Percival
<james.percival@my
floridalegal.com>;
Thomas Hydrick
<thomashydrick(@sca
g.gov>; Edmund
LaCour
<edmund.lacour@ala
bamaag.gov>; Henry
Whitaker
<henry.whitaker@my
floridalegal.com>;
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Thomas Vaseliou
<tvaseliou@consovo
ymecarthy.com>;
James Hasson
<james(@consovoyme
carthy.com>; King,
Andrew
<Andrew.King@fldo
e.org>; Natalie
Christmas
<natalie.christmas(@
myfloridalegal.com>;
Doty, George
<George.Doty(@eog.
myflorida.com>;
Kemple, Rochelle
<Rochelle. Kemple@
eog.myflorida.com>
Subject: Re: Title X
Rule: Litigation
Strategy

Not knowing how
long the clerk's office
will take, here is an
unstamped but as-
filed version.

On Mon, Apr 29,
2024 at 2:02 PM Cam
Norris
<cam(@consovoymee
arthy.com> wrote:

We are on file.
Working on getting
you a stamped copy
of the complaint to
share. Thanks again!
We'll continue
working on the
PI/stay motion.

On Mon, Apr 29,
2024 at 12:20 PM
Cam Norris
<cam(@consovoyme
carthy.com> wrote:
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Many thanks to all
for your rapid
review. We will
start the
finalization and
filing process with
Alabama shortly.

On Sun, Apr 28,
2024 at 8:12 PM
Cam Norris
<cam(@consovoym

ccarthy.com>
wrote:

Team:

The rule will be
published at
8:45am tomorrow
(Monday)
morning.

Attached is the
draft complaint in
Word format. Feel
free to send back
a redline, and
we'll incorporate
your edits while
we do the cite
check and proof.

Punch list for
tomorrow:

1. If you could
review and send
back edits in the
AM, we can get
this on file
tomorrow. Not
trying to rush
anyone, but |
know it's
important to some
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or all of you to be
on file the day the
rule comes out.

2. I need signature
blocks from all
the States. Feel
free to stick it in
the redline, or just
email me your
block in the
morning.

After we get edits,
we'll work with
Eddie and
Alabama to get
this on file with
the cover sheet
etc. We'll also
handle service
and circle back on
PHVs, before
turning back to
the Pl/stay brief.

Thanks! I'm
available on my
cell at your

convenience (865-
257-0859).

On Fri, Apr 26,
2024 at 5:52 PM
Cam

<cam@consovoy

mccarthy.com>
wrote:

I should add: If
your States plan
to do press,
we’re happy to
look at it, if
you’d like, for
consistency with
our complaint
and strategy. But
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regardless, each
State will want
to get that ready
for Monday.

Cameron T.
Norris

Consovoy
MecCarthy
PLLC

1600 Wilson
Boulevard

Suite 700

Arlington, VA
22209

703.243.9423

WWW.CONsovoym
ccarthy.com

Error! Filenam
not specified.

On Apr 26, 2024
at 4:47 PM,
<Cam> wrote:

Got it. We’ll
work to get a
draft complaint
around Monday
morning. If
everyone can
review Monday
morning, we’ll
be in a position
to file Monday.

Apparently it’s a
bit of a guessing
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game if it will be
published
Monday and if
so what time.
But we’ll be
ready.

Cameron T.
Norris

Consovoy
MecCarthy
PLLC

1600 Wilson
Boulevard

Suite 700

Arlington, VA
22209

703.243.9423

WWW.CONsovoym
ccarthy.com

Error! Filenam
not specified.

On Apr 26, 2024
at 4:09 PM,
<Ryan
Newman>
wrote:

Cam,

I would very
much like to file
immediately
upon publication
of the rule. No
objection to
filing the PI

FL-GOV-24-1475-A-000148



motion later in
the week. Just
wanted to offer
my two cents on
timing.

Thanks,

Ryan

Ryan D.
Newman

General Counsel

Office of
Governor Ron
DeSantis

(850) 717-9368

From: Cam
Norris

<cam @con SOVO
ymccarthy.com>
Sent: Friday,

April 26, 2024
2:51 PM

To: Joseph Spate
<josephspate@s
cag.gov>

Cc: Stephen
Petrany
<SPetrany@law.
ga.gov>; James
Percival
<James.Percival
(@myfloridalegal
.com>; Thomas
Hydrick
<ThomasHydric

k@scag.gov>;
LaCour, Edmund

<Edmund.LaCou
r(@alabamaag.go
v>; Newman,
Ryan

FL-GOV-24-1475-A-000149



<Ryan.Newman

(@eog.myflorida.
com>; Henry

Whitaker
<Henry. Whitake
r@myfloridalega

l.com>; Thomas
Vaseliou

<tvaseliou(@cons
ovoymccarthy.co
m>; James
Hasson
<james(@consov
oymccarthy.com
>; King, Andrew
<Andrew .King@

fldoe.org>;
Natalie

Christmas
<Natalie.Christm
as@myfloridaleg
al.com>; Doty,
George
<George.Doty(@
eog.myflorida.co
m>; Kemple,
Rochelle
<Rochelle.Kemp
le@eog.myvflorid
a.com>

Subject: Re:
Title IX Rule:
Litigation
Strategy

Team, a few
updates.

The rule is
expected to be
published on
Monday, April
29. We are on
track to be ready
to file that same
week. I think
best practice is
to file the
complaint and PI
at the same time.
But if filing
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first/earlier is a
priority, we don't
have

strong objections
to filing the
complaint first
and the Pl a few
days later. The
PI brief will take
the longest to
finalize. We
expect the
complaint to be
done soon.

Attached are a
K-12 declaration
and college
declaration for
Alabama. Please
review them. If
the substance
looks right, we
can add these
standing theories
to the complaint
and get that to
you ASAP. We
will also draft
one or both of
these
declarations for
the other three
States. If you
could flag any
state-specific
issues you see
and provide us
with your state
laws that are
going to be
preempted by
this rule, that
would help us go
faster.

Lastly, we'd
appreciate if
Alabama could
get in contact
with these
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declarants and
get started on
getting their
edits/approvals.

Thanks! As
always, call me
with any
questions any
time.

On Fr1, Apr 19,
2024 at 1:11 PM
Joseph Spate
<josephspate(@s

cag.gov> wrote:

South Carolina
is in the same
boat; Word is
preferred. And
we also don’t
expect to
propose many
changes.

Joseph D.
Spate |
Assistant
Deputy
Solicitor
General

South Carolina
Attorney
General’s
Office

Solicitor
General
Division |
Office 803-734-
3371

P.O. Box 11549
| Columbia, SC
29211
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josephspate(@sc

ag.gov

Error!
Filename not
specified.

This email,
together with
any
attachments,
may be legally
privileged. If
you have
received it in
error, please
notify the
sender
immediately,
and then delete
it from your
system. This
email and any
replies to this
email may be
subject to
disclosure
under the
Freedom of
Information
Act.

From: Stephen

Petrany
<SPetrany(@L A
W.GA.GOV>

Sent: Friday,
April 19,2024
12:53 PM

To: 'James
Percival’
<James.Perciva
l@myfloridaleg
al.com>; Cam
Norris
<cam@,consov

oymccarthy.co
m>; Joseph
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Spate
<josephspate@
scag.gov>

Cc: Thomas
Hydrick
<ThomasHydri
ck(@scag.gov>;

LaCour,
Edmund
<Edmund.LaCo
ur(@alabamaag.
gov>; Ryan
Newman
<ryan.newman
(@eog.myflorid

a.com>; Henry
Whitaker

<Henry. Whitak
er@myfloridale

gal.com™>;
Thomas

Vaseliou

<tvaseliou@co
nsovoymccarth
y.com>; James
Hasson

<james(@conso
voymeccarthy.co
m>; Andrew
King

<andrew king(@

fldoe.org>;
Natalie

Christmas
<Natalie.Christ

mas@myflorida
legal.com>;
George Doty
<george.doty(@)
eog.myflorida.c
om>; Rochelle
Kemple
<rochelle kemp

da.com>
Subject: RE:
Title IX Rule:
Litigation
Strategy

Similarly here,
I doubt I’ll be
making many
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redline edits,
but google docs
would be
difficult.

Also I think the
draft had some
about this in
there but we
should
absolutely
hammer them
for demanding
people engage
in Newspeak.
Beyond absurd.

Error! Filename not
specified.

Error! Error!
Filename Filename
not not
specified. specified.

From: James
Percival
<James.Perciva
l@myfloridaleg
al.com>

Sent: Friday,
April 19,2024
12:48 PM

To: Cam Norris
<cam(@consov
oymccarthy.co
m>; Joseph
Spate
<josephspate@
scag.gov>

Cc: Thomas
Hydrick

Stephen Petrany

Solicitor General

Office of the Attorney General Chris Carr
Solicitor General Unit

(404) 458-3408

spetrany(@law.ga.gov

Georgia Department of Law

40 Capitol Square SW

Atlanta, Georgia 30334
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<ThomasHydri
ck(@scag.gov>;

LaCour,
Edmund
<Edmund.LaCo
ur@alabamaag.
gov>; Stephen
Petrany
<SPetranv@l. A
W.GA.GOV>;
Ryan Newman

<ryan.newman
)eog.myflorid

a.com>; Henry
Whitaker
<Henry. Whitak
er@myfloridale

gal.com™>;
Thomas

Vaseliou

<tvaseliou@co
nsovoymccarth
y.com>; James
Hasson

<james(@conso
voymeccarthy.co
m>; Andrew
King

<andrew king(@

fldoe.org>;
Natalie

Christmas
<Natalie.Christ

mas@myflorida
legal.com>;
George Doty
<george.doty(@)
eog.myflorida.c
om>; Rochelle
Kemple
<rochelle kemp

da.com>
Subject: Re:
Title IX Rule:
Litigation
Strategy

CAUTION:
This email
originated from
outside of the
organization.
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Do not click
links or open
attachments
unless you
recognize the
sender and
know the
content 1s safe.

It would be
easier for us to
facilitate our
internal review
to just have
regular word
docs to
circulate. But as
long as that’s
still possible
it’s fine with
us. We don’t
plan on making
a lot of edits.

Get Outlook for
i0S

From: Cam
Norris
<cam(@consov
oymccarthy.co
m>

Sent: Friday,
April 19,2024
12:01:08 PM
To: Joseph
Spate
<josephspate@
scag.gov>

Cc: Thomas
Hydrick
<ThomasHydri
ck(@scag.gov>;

LaCour,
Edmund
<Edmund.LaCo
ur(@alabamaag.

gov>; James
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Percival
<James.Perciva
l@myfloridaleg
al.com>;
Stephen
Petrany
<SPetrany(@la
W.ga.gov>;
Ryan Newman
<ryan.newman
(@eog.myflorid

a.com>; Henry
Whitaker
<Henry. Whitak
er@myfloridale

gal.com™>;
Thomas

Vaseliou

<tvaseliou@co
nsovoymccarth
y.com>; James
Hasson

<james(@conso
voymccarthy.co
m>; Andrew
King

<andrew king(@

fldoe.org>;
Natalie

Christmas
<Natalie.Christ

mas@myflorida
legal.com>;
George Doty
<george.doty(@)
eog.myflorida.c
om>; Rochelle
Kemple
<rochelle kemp
le@eog.myflori

da.com>
Subject: Re:
Title IX Rule:
Litigation
Strategy

We would like
to use Google
Docs to enable
simultaneous
(faster) editing.
If that's not
feasible at one
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of your offices
for
tech/security
reasons, please
let me know.

On Fri, Apr 19,
2024 at

10:17 AM
Joseph Spate
<josephspate(@
scag.gov>
wrote:

Cam, Eddie,
Florida, and
Georgia:
Thank you for
the
opportunity to
partner with
you on this
one! Happy to
help in any
way.

Joseph D.
Spate |
Assistant
Deputy
Solicitor
General
South
Carolina
Attorney
General’s
Office

Solicitor
General
Division |
Office 803-
734-3371

P.O. Box
11549 |
Columbia, SC
29211
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josephspate(@s

cag.gov

Error!
Filename not
specified.

This email,
together with
any
attachments,
may be legally
privileged. If
you have
received it in
error, please
notify the
sender
immediately,
and then
delete it from
your system.
This email and
any replies to
this email may
be subject to
disclosure
under the
Freedom of
Information
Act.

From: Thoma

s Hydrick
<ThomasHydr
ick(@scag.gov
>

Sent: Friday,
April 19, 2024
10:10 AM
To: Cam
Norris

<cam(@consov
oymccarthy.co
m>; LaCour,
Edmund
<Edmund.LaC

our(@alabama
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ag.gov>

Cc: James
Percival
<James.Perciv
egal.com>;
Stephen
Petrany
<SPetrany(@la
W.ga.gov>;
Ryan Newman
<ryan.newman

da.com>;
Henry
Whitaker

<Henry.Whita
ker@myflorid

alegal.com>;
Thomas
Vaseliou
<tvaseliou(@c
onsovoymecar
thy.com>;
James Hasson
<james(@cons

ovoymccarthy.
com>;

Andrew King
<andrew king
(@fldoe.org>;

Natalie
Christmas
<Natalie.Chris
tmas@myflori
dalegal.com>;
George Doty
<george.doty
@eog.myflori

da.com>;
Rochelle
Kemple
<rochelle.kem
le@eog.myfl
orida.com>;
Joseph Spate
<josephspate

(@scag.gov>
Subject: Re:

Title IX Rule:
Litigation
Strategy
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Thanks, Cam
and Eddie!
Please just let
us know how
we can help.
Looking
forward to
working with
y’all on this.

Thomas
Hydrick

(803) 530-
0043

From: Cam
Norris

<cam(@consov
oymccarthy.co
m>

Sent: Friday,
April 19, 2024
8:08 AM

To: LaCour,
Edmund
<Edmund.LaC

our(@alabama
ag.gov>

Cc: James
Percival
<James.Perciv
al@myfloridal
egal.com>;
Stephen
Petrany
<SPetrany(@la
W.ga.gov>;
Ryan Newman
<ryan.newman

da.com>;
Henry
Whitaker

<Henry.Whita
ker@myflorid

alegal.com>;
Thomas
Vaseliou
<tvaseliou@c
onsovoymecar
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James Hasson

<james(@cons
ovoymccarthy.
com>;
Andrew King
<andrew.king
@fldoe.org>;

Natalie
Christmas
<Natalie.Chris
tmas@myflori
dalegal.com>;
George Doty
<george.doty
(@eog.myflori

da.com>;
Rochelle
Kemple
<rochelle.kem
orida.com>;
Thomas
Hydrick
<ThomasHydr
ick(@scag.gov
>; Joseph
Spate
<josephspate
wscag.gov>
Subject: Re:
Title IX Rule:
Litigation
Strategy

You don't often get email from cdrh(og¢phspyolyhdcagthy.com. Learn why this is important

Welcome! No
information
quite yet, but
BOLO for a
draft
declaration
soon

On Fri, Apr
19,2024 at
9:15 AM
LaCour,
Edmund
<Edmund.L.aC
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our(@alabama

ag.gov>
wrote:

Cam,
Florida, and
Georgia,

I'm looping
in Thomas
Hydrick and
Joseph Spate
from South
Carolina,
who will be
joining our
coalition to
challenge the
Title IX rule.

Cam, can
you let them
if there is any
information
you need
from South
Carolina at
the moment?

Best,

Eddie

Edmund
LaCour

Solicitor
General

Office of
Alabama
Attorney
General
Steve
Marshall
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(334) 353-
2196

Confidentiali
ty Notice:
The
information
contained in
this email
and the
documents
attached
hereto
contain
confidential
information
intended only
for the use of
the intended
recipients. If
the reader of
the message
is not the
intended
recipient, you
are hereby
notified that
any
disseminatio
n7
distribution
or copying of
the
information
contained
herein is
strictly
prohibited. If
you have
received this
communicati
on in error,
please
immediately
notify me by
reply email.
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Cameron T.
Norris

Consovoy
McCarthy
PLLC

1600 Wilson
Boulevard

Suite 700

Arlington, VA
22209

703.243.9423
(office)

WWW.CONSOVO
ymccarthy.co

Cameron T.
Norris

Consovoy
McCarthy
PLLC

1600 Wilson
Boulevard

Suite 700

Arlington, VA
22209

703.243.9423
(office)
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WWW.CONSOVoy
mccarthy.com

Error!l

Filename no
specified.

Cameron T.
Norris

Consovoy
McCarthy
PLLC

1600 Wilson
Boulevard

Suite 700

Arlington, VA
22209

703.243.9423
(office)

WWW.CONsovoym
ccarthy.com

Error! Filenam
not specified.
Please note that
under Florida
law
correspondence
sent to the
Governor's
Office, which is
not confidential
or exempt
pursuant to
chapter 119 of
the Florida
Statutes, is a
public record
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made available
upon request.

Cameron T. Norris

Consovoy
McCarthy PLLC

1600 Wilson
Boulevard

Suite 700

Arlington, VA
22209

703.243.9423
(office)

WWW.CONSOvoyme
carthy.com

Error! Filename)
not specified.

Cameron T. Norris

Consovoy
McCarthy PLLC

1600 Wilson
Boulevard

Suite 700

Arlington, VA
22209
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703.243.9423
(office)

WWW.CONsovoymec
arthy.com

Error! Filenam
not specified.|

Cameron T. Norris

Consovoy
MecCarthy PLLC

1600 Wilson
Boulevard

Suite 700
Arlington, VA 22209

703.243.9423 (office)

WWW.consovoymccar
thy.com

Error! Filenam
not specified.

Cameron T. Norris

Consovoy McCarthy
PLLC

1600 Wilson
Boulevard

Suite 700
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Arlington, VA 22209
703.243.9423 (office)

WWW.consovoymeccart
hy.com

|Error! Filename nod
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Case 7:24-cv-00533-ACA Document 38 Filed 06/19/24 Page 1 of 39 FILED

2024 Jun-19 AM 09:43
U.S. DISTRICT COURT
N.D. OF ALABAMA

UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ALABAMA
WESTERN DIVISION

State of ALABAMA, et al.,
Plaintiffs,
V. No. 7:24-cv-533-ACA

Miguel CARDONA, in his official
Capacity as U.S. Secretary of
Education, et al.,

Defendants.

REPLY IN SUPPORT OF PLAINTIFFS’ MOTION FOR
STAY OF EFFECTIVE DATE AND PRELIMINARY INJUNCTION
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INTRODUCTION
The administration’s Title IX rule has been challenged by 26 States (and is

enjoined in ten, so far). Tennessee v. Cardona (TN Rule}, 2024 WL 3019146 (E.D.
Ky. June 17): Louisiana v. Dep’t of Educ., 2024 WL 2978786 (W.D. La. June 13).
That level of resistance shouldn’t be surprising, since unelected bureaucrats tried to
reinvent a landmark statute to impose their deeply unpopular views on the entire
country. Nor is it terribly surprising that the agency’s lawyers, faced with all this
litigation, drafied a generic brief that defends the rule only at a high level.

But a cookie-cutter defense won't work in /s circuit. As this Court already
flagged, Eleventh Circuit precedent is “adverse” to the Department’s rule. Text Or-
der (June 10, 2024}, The Department’s opposition never admits that Adams makes
the rule’s bathroom provision dead on arrival. And Adams’ reasoning dooms the
rule’s importation of Bostock more broadly, Other binding precedents, like Cars-
wright, hold that the rule’s definition of harassment raises grave First Amendment
concerns. And though the rule’s procedural changes aren’t immediately doomed by
circuit precedent, that’s about all that can be said for them.

This Court will likely vacate the rule. Instead of letting it irreparably harm
States and students in the meantime, this Court should stay its effective date—or at

least preliminary enjoin its enforcement in the Plaintiff States—by August 1.
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ARGUMENT

Though the Department mentions the standard for preliminary injunctions, it
never mentions the standard for stays under 5 U.S.C. §705. It must agree, then, that
the two standards turn on the same factors. Mot. (Doc. 7-1) at 11, If anything, the
standard for a stay is lower. See Lane v. United States, 2018 WL 11441015, at *2
{(S5.D. Ga. Feb. 27). But under either one, Plaintifts are entitled to interim relief.

I Plaintiffs will likely succeed on the merits.
A.  The rule illegally redefines “sex” discrimination,
i. Contrary to law

Adams & Fknes-Tucker: In the rule, the Department expressly “decline[d] to
adopt the Eleventh Circuit’s reasoning in Adams.” 89 Fed. Reg. at 33,819-21. In its
opposition one month later, the Department scems 1o have amnesia, never acknowl-
edging its prior concession or Plaintiffs’ argument that Adams forecloses the rule.
All the Department will say is that “[njothing in Adams contradicts” the rule’s “clar-
ification” that “discrimination based on gender identity necessarily constitutes” sex
discrimination. Opp. (Doc. 24) at 10. Even that tepid response is wrong.

Adams rejects importing Bostock into Title IX. Hence why the Department
quotes the section of Adams discussing the Equal Protection Clause, not Title 1X.
See Opp. 10 (citing 57 F.4th 791, 808-09 (11th Cir. 2022) {en banc)). Nothing in Title
IX s text, history, or purpose supports redefining sex discrimination to include “gen-

der identity.” Mot.11-14. Three courts who are not bound by Adams recently agreed.
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See TN Rule, 2024 WL 3019146, at *8-13; Louisiana, 2024 WL 2978786, at *10-
12; Texas v. Cardona, 2024 WL 2947022, at *28-35 (N.D. Tex. June 11). This Court,
which is bound, should too.

The Department’s treatment of Eknes-Tucker is just as weak. It says that case
distinguished Bostock only because the Equal Protection Clause does “not contain
the same language as Title VIL.” Opp.11. Eknes-Tucker said something far broader:
Bostock “bears minimal relevance” to cases involving “a different law ... and a dif-
ferent factual context.” 80 F.4th 1205, 1228-29 (11th Cir. 2023). Title IX is a differ-
ent law governing a different factual context. Title IX involves the unique context
of “educational opportunities,” while “Title VII focuses exclusively on hiring and
firing in employment.” Texas, 2024 WL 2947022, at *37. “Title IX only covers sex,”
while “Title VII ... treats sex the same as race, national origin, and other protected
classifications.” /d. And Title IX has express carveouts that Bostock would “directly
conflic[t]” with. /d.; accord Louisiana, 2024 WL 2978786, at *12; TN Rule, 2024
WL 3019146, at *12-13.

The rule acknowledges that, for it to be right, Adams has to be wrong. It ex-
plains that Adams “determined ... that restrooms are covered by ... §1686,” that the
new rule is “contrary to the reasoning in Adams,” that it “does not agree” with Ad-
ams’ “interpretation of Title IX,” and that it “declines to adopt the Eleventh Circuit’s

reasoning in Adams that the statutory carve out for living facilities governs.” 89 Fed.
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Reg. at 33,820-21. That frankness prompted this Court to asks the parties for sup-
plemental briefing on whether an agency can “consider” and “reject” a “circuit court
decision” that “is adverse to its proposed rule.” Doc. 27.

But in its supplemental brief, the Department tries a brand-new theory, argu-
ing for the first time that Adams does not foreclose the agency’s rule under Chevron
and Brand X because Title IX is ambiguous. Defts.-Supp.Br. (Doc. 35). A supple-
mental brief is a little late to be invoking Chevron deference, even if that doctrine
survives past June. See Pltfs.-Supp.Br. (Doc. 34). Regardless, Adams interprets Title
IX and its carveout for sex-separated “living facilities”—and does so in a section,
aptly titled, “The Statute is Not Ambiguous.” 57 F.4th at 812-15. Citing §1686, Ad-
ams explains that “Title IX ... expressly allow[s] ... separate bathrooms.” /d. at 814.
And after interpreting the statute, Adams holds that “Title IX ... expressly permits
separating the sexes when it comes to bathrooms and other living facilities.” Id. at
815 (emphases added). Even if the Department were right that Title [X is ambiguous,
it would still lose under Adams’ reasoning about the Spending Clause and its clear-
statement principle. See id. at 815-17.

Spending Clause: The Department concedes that only “a statute” can provide
the clear statement needed under the Spending Clause; regulations cannot. Opp.48-
49. So the Department is left arguing that Title IX is clear enough to compel all the

rule’s innovations. This argument contradicts Adams, which held that Congress
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didn’t provide a clear statement in Title IX “equating ‘sex’ to ‘gender identity’ or
‘transgender status.’” 57 F.4th at 816. Three courts now agree. See TN Rule, 2024
WL 3019146, at *14-15; Louisiana, 2024 WL 2978786, at *16; Texas, 2024 WL
2947022, at *41 & n.135.

Jackson v. Birmingham Board of Education does not help the Department.
Opp.51-52 (citing 544 U.S. 167, 175 (2005)). Jackson holds that Title IX covers
“retaliation” because Congress enacted Title IX against the backdrop of a Supreme
Court opinion “interpret[ing] a general prohibition on racial discrimination to cover
retaliation” and because a contrary reading would severely undermine Title 1X’s
“objective[s].” 544 U.S. at 175-76, 179-80. Neither condition holds here. Bostock
was decided nearly five decades affer Title IX’s enactment, and the Department’s
reading is the one that would upend Title IX’s objectives. Unlike in Jackson, the
Department seeks to reimagine “sex discrimination” to cover a form of discrimina-
tion that clashes with “Title IX’s statutory structure” and its longstanding “regula-
tory scheme.” Adams, 57 F.4th at 816. Regardless, Jackson at most discusses “the
category of discrimination that falls under the statute.” TN Rule, 2024 WL 3019146,
at *15. “Neither Jackson nor any of the cases” the Department “cites indicates the
statute should be read to expand the traditional definition of ‘on the basis of sex.””

1d.
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Major Questions: The Department says the major-questions doctrine cannot
apply here because the Supreme Court didn’t apply it in Bostock, Opp.52-53, but
that reasoning falls short. Bostock didn’t involve any agency action, and the doctrine
wasn’t raised there. Supreme Court precedents don’t silently resolve questions that
were never implicated, briefed, or discussed. Brown v. Davenport, 596 U.S. 118,
141 (2022). The Department doesn’t deny that Title IX’s application to gender iden-
tity is a major question. Three courts now agree. See Texas, 2024 WL 2947022, at
*35-49; TN Rule, 2024 WL 3019146, at *14; Louisiana, 2024 WL 2978786, at *13-
15.

Both the major-questions doctrine and the Spending Clause require a clear
statement, and that clear statement is not provided by Bostock. The Department’s
insistence otherwise flouts Adams. See 57 F.4th at 815-17. It also flouts Bostock,
which disavowed “prejudg[ing]” its application to other “laws that prohibit sex dis-
crimination,” as well as “bathrooms” and “locker rooms.” 590 U.S. 644, 681 (2020).
And it ignores the circuit split over Bostock’s application to Title IX. Mot.13-15; see
Texas, 2024 WL 2947022, at *37; Louisiana, 2024 WL 2978786, at *10-11.

Far from clearly mandated, letting males use female restrooms violates Title
IX. That policy, as a court recently explained, would “constitute the very type of sex
discrimination that Title IX prohibits by privileging transgender persons with the

ability to abide by their biological sex or not.” Texas, 2024 WL 2947022, at *38;
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accord Louisiana, 2024 WL 2978786, at *12, *19; TN Rule, 2024 WL 3019146, at
*36. Or as Adams put it: “Reading ‘sex’ to include ‘gender identity’ ... would pro-
vide more protection against discrimination on the basis of transgender status ...
than it would against discrimination on the basis of sex,” which “cannot comport
with” Title IX’s original public meaning. 57 F.4th at 814.

2. Arbitrary and capricious

Bathrooms: The rule’s de minimis harm regulation (§106.31(a)(2)) conflicts
with the preexisting bathroom regulation (§106.33), while arbitrarily refusing to re-
peal or amend it. Mot.19-20. The Department denies this conflict, insisting that re-
cipients can have sex-separated bathroom policies so long as they don’t enforce them
against transgender-identifying students. Opp.19. But that’s just another way of say-
ing that §106.33 is partially invalid. The agency can’t justify its unreasonable han-
dling of this problem by unreasonably denying its existence. See TN Rule, 2024 WL
3019146, at *34 (Department inadequately explained the “obvious tension between
longstanding regulations [on bathrooms] and the Final Rule”).

Sports: The Department’s disparate treatment of bathrooms and sports is ar-
bitrary too. Mot.20-21. The Department concedes that bathrooms and athletics were
originally part of the same batch of regulations. Opp.22. And though the Department
says its treatment of athletics is longstanding, Opp.22, its bathroom regulation is

“equally ‘longstanding,’” TN Rule, 2024 WL 3019146, at *34. Bathrooms and sports
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are inextricably intertwined; the Department can’t save this important aspect of the
problem for later. See id.

Gender Identity: The Department never denies that “gender identity” can
describe “a huge variety” of identities, or that persons can be “more than one gender
identity.” Mot.21-22. Nor does the Department explain how recipients can “verify”
a person’s “gender identity” without falling into absurdity. Mot.22-23. The Depart-
ment’s failure to define this key term or to provide any real guidance about obvious
problems “is arbitrary and capricious.” Louisiana, 2024 WL 2978786, at *17; accord
TN Rule, 2024 WL 3019146, at *24, *33-34 (same).

Reliance: On reliance, the Department repeats the rule’s error by insisting that
“nothing ... requires recipients to construct new facilities or create new programs.”
Opp.24. By “allowing biological men ... into locker rooms, showers, and bath-
rooms” currently reserved for women, the rule “risk[s] invasion of privacy, embar-
rassment, and sexual assault.” Louisiana, 2024 WL 2978786, at ¥19. So if it becomes
effective, recipients must take precautions; and because existing facilities were built
around biology, those precautions will be costly. The Department never reasonably
considered these reliance interests or less disruptive alternatives. Mot.23-25. It
merely declared, “with no explanation,” that males in female spaces “do not pose a
safety risk,” Louisiana, 2024 WL 2978786, *18-19, even though commentators pro-

vided “significant evidence” on “the safety and privacy interests at stake,” TN Rule,
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2024 WL 3019146, at *35. Such “conclusory statements” are not good enough under
the APA. Louisiana v. DOE, 90 F.4th 461, 473 (5th Cir. 2024). Especially because
the rule’s no-questions-asked regime invites these problems by prohibiting recipi-
ents from verifying “gender identity.” Louisiana, 2024 WL 2978786, at *19. Instead
of reasonably addressing the problems it created, the Department “effectively ig-
nored” these valid “concerns.” TN Rule, 2024 WL 3019146, at *36.

De Minimis: The Department says its de minimis standard tracks Muldrow v.
St. Louis. Opp.15-16 (citing 144 S.Ct. 967 (2024)). Doubtful, since the rule doesn’t
address Muldrow at all. So the Department’s current explanations are post hoc ra-
tionalizations. DOE, 90 F.4th at 469. The de minimis standard is also lawless. It
impermissibly equates “[rJecognizing and respecting biological sex differences” to
discrimination. L. W. ex rel. Williams v. Skrmetti, 83 F.4th 460, 486 (6th Cir. 2023);
accord Texas, 2024 WL 2947022, at *31. And it doesn’t even make sense under
Bostock, given that decision’s comparator inquiry. Mot.15.

Parental Rights: The Department claims it doesn’t jeopardize parental rights
because one clause promises that the rule will not “be read in derogation of any legal
right of a parent.” Opp.27-28. But this no-derogation clause cannot be squared with
the Department’s other, more specific statements that do jeopardize parental rights.
For example, the Department doesn’t dispute that the rule requires schools to adopt

a student’s gender identity over a parent’s opposition. 89 Fed. Reg. at 33,821-22.
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Ignoring these clear clashes was not reasonable. See TN Rule, 2024 WL 3019146, at
*30-31 (Department’s consideration of parental rights was arbitrary and capricious).

B.  The rule illegally redefines “sex-based harassment.”

Davis: The rule’s rejection of the Davis standard is both contrary to law and
arbitrary and capricious. The Department no longer denies that its definition of har-
assment differs materially from Davis’. The Department instead claims that “Plain-
tiffs fail to explain why the Davis standard must apply in” the administrative-en-
forcement context, as opposed to private lawsuits. Opp.30. Except Plaintiffs did.
Mot.27-29.

As explained, Davis rejects the very standard that the rule requires, adopting
a more stringent definition that honors the line between punishable conduct and pro-
tected speech. Mot.27-28. Davis holds that sexual harassment under Title IX must
be “so severe, pervasive, and objectively offensive that it denies its victims the equal
access to education.” 526 U.S. 629, 652 (1999) (emphases added). Because this
standard was adopted to avoid “grave constitutional concerns,” Mexican Gulf Fish-
ing Co. v. Dep’t of Com., 60 F.4th 956, 966 (5th Cir. 2023), the Department has no
power to reject it, Mot.27-30. Its contrary approach would give the same words two
different meanings, Mot.31—an aberration that the Department doesn’t deny or jus-
tify, either now or in the rulemaking. As a district court recently agreed: “The ‘har-

assment standard’ created by the Final Rule is obviously contrary to Title X, and
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[there are] compelling arguments for how it can violate the free speech right of the
First Amendment.” Louisiana, 2024 WL 2978786, at *13.

The Department says Davis somehow ratified its approach by “repeatedly and
approvingly cit[ing] the Department’s then-recently published guidance,” which
used the severe-or-pervasive standard. Opp.30. But the Department “wrenches”
stray citations “from [their] context” while “going to lengths to ignore the parts of
[Davis] it does not like.” SFFA v. Harvard, 600 U.S. 181, 229 (2023). Davis does
not “repeatedly” cite the guidance. It cites it twice for two irrelevant points: that Title
IX covers “student-on-student harassment,” and that “the ages of the harasser and
the victim and the number of individuals involved” are relevant. 526 U.S. at 647-48,
651. The Court repeated the severe-and-pervasive standard, by contrast, five times.
And it took seriously the First Amendment concerns that would result from a lower
standard. Mot.27-29. The First Amendment, of course, does not apply any differ-
ently to the executive branch in enforcement proceedings than it does to the judicial
branch in private lawsuits.

Cartwright. The Department says Plaintiffs “provide no basis” to think that
the rule “is in tension with” the Eleventh Circuit’s decision in Cartwright. Opp.33.
Except Plaintiffs carefully explained how the rule’s definition of harassment is ma-
terially identical to the policy deemed unconstitutional in Cartwright. Both “reac[h]

pure speech,” restrict “speech at the heart of the First Amendment,” use a “gestaltish
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totality of known circumstances approach,” use “amorphous” terms, are “viewpoint
discriminatory,” and more. Mot.29-30, 34-35 (cleaned up). If anything, the Depart-
ment’s definition, as interpreted in the rule, is worse. Mot.29-30, 33-36; see TN Rule,
2024 WL 3019146, at *20-27. The Department does not respond to these arguments
because it has no response. At a minimum, Cartwright proves that Davis was right
to be concerned about harassment policies triggering First Amendment concerns.
Because the rule now forces all schools to take on this constitutional liability—with-
out reason or recognition—the Department acted arbitrarily.

Rowles: The Department now agrees that Row/es did not involve an average
student; and unlike the rule itself, its brief never claims that Rowles justifies a depar-
ture from Davis. Rather than surrender, the Department tries to rehabilitate its reli-
ance on Rowles with new arguments. Opp.34-36. But “these post hoc rationalizations
confirm that the action here is arbitrary and capricious.” Data Mktg. P’ship v. DOL,
45 F.4th 846, 858 (5th Cir. 2022). And the new reasons are just as defective as the
old ones. Relying on 7inker, the Department says the speech of public-school stu-
dents, like the speech of employees, is “more regulated than that of the general pub-
lic.” Opp.35 (citing Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 507
(1969)). But Cartwright rejects the notion that undergraduate students have dimin-

ished First Amendment rights. 32 F.4th at 1127 n.6. And it rejects the notion that
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any student can be subjected to viewpoint discrimination. /d.; Holloman ex rel. Hol-
loman v. Harland, 370 F.3d 1252, 1280 (11th Cir. 2004). Regardless, the Depart-
ment misses Plaintiffs’ point. What’s fatal under the APA is that the Department
subjected schools to constitutional liability, used inapplicable cases to deny that it
had done so, and then didn’t recognize the inapplicability of its cases. Mot.32-33.

Misgendering: In a lone paragraph, the Department says the rule’s treatment
of “misgendering” was adequate. As a reminder, the rule says this question is “fact-
specific,” that a “stray remark” wouldn’t count, but that “misgendering can be” ille-
gal. Opp.36-37. If that is reasoned decisionmaking, then it’s hard to see what
wouldn’t be. The constitutional buzzsaw that the Department is running schools into
is obvious: As a court recently highlighted, “forcing schools™ to regulate students’
“use of preferred pronouns” raises serious constitutional concerns by intruding on
“protected forms of expression and religious exercise.” Texas, 2024 WL 2947022,
at *28 n.119; accord TN Rule, 2024 WL 3019146, at *23. Yet the Department gives
no answers to the constitutional crisis it created. See Mexican Gulf, 60 F.4th at 973
(constitutional concern was a “significant issu[e]” that the agency must adequately
address).

C.  The rule illegally changes procedures.
1. Article III standing
Only one plaintiff needs standing, Biden v. Nebraska, 143 S.Ct. 2355, 2365

(2023), which requires injury, causation, and redressability, Cartwright, 32 F.4th at
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1119. At this preliminary stage, “general factual allegations of injury” suffice, id.
(cleaned up), though Plaintiffs submitted evidence that is specific and substantial—
and that the Department never contests, see Docs. 7-2—13, 15. The Plaintiff States
are also the rule’s object. See Texas, 2024 WL 2947022, at *11-19. So causation and
redressability should be “‘little question.’” Texas v. EEOC, 933 F.3d 433, 446 (5th
Cir. 2019).

The Department concedes that Plaintiffs have standing to challenge its re-
definitions of sex discrimination and sexual harassment, but it denies that Plaintiffs
can challenge its new grievance procedures. The rule merely allows schools to
choose the new procedures, the Department says, so any harm to Plaintiffs from the
adoption of those procedures is caused by the “independent action” of “third
part[ies].” Opp.39. (This argument goes to causation, not redressability, since vacat-
ing the rule would obviously stop the bad procedures by forcing all schools to com-
ply with the 2020 rule.)

Even crediting the Department’s reasoning, Plaintiffs still have standing. The
Department never denies that the rule injures Plaintiffs. Increased “compliance
costs” and “regulatory burden” are injuries. Kentucky v. Yellen, 54 F.4th 325, 342
(6th Cir. 2022); Texas v. EEOC, 933 F.3d at 446. And all agree that the rule imposes
those costs via policy reviews; policy revisions; trainings; litigation; and increases

in Title IX complaints, investigations, and enforcement. 89 Fed. Reg. at 33,851-52,

14
FL-GOV-24-1475-A-000193



Case 7:24-cv-00533-ACA Document 38 Filed 06/19/24 Page 22 of 39

33,876, 33,483, 33,868-69; see Louisiana, 2024 WL 2978786, at *18. Because
Plaintiffs are injured by the rule’s “promulgation,” they have “standing to challenge
essential components of that rule,” even if those components “are not directly linked
to [Plaintiffs’] injuries.” Mozilla Corp. v. FCC, 940 F.3d 1, 46-47 (D.C. Cir. 2019).
According to Plaintiffs, the new procedures are a reason to vacate the entire rule;
and for purposes of standing, this Court must “assume” that Plaintiffs are correct.
W.V. exrel. Morrisey v. Dep’t of Treasury, 59 F.4th 1124, 1137 (11th Cir. 2023). So
Plaintiffs don’t need independent standing to challenge each part of the rule. See
Ascendium Educ. Sols. v. Cardona, 78 F.4th 470, 478 (D.C. Cir. 2023) (“Ascendium
alleges that the rule is unlawful in its entirety ... because it is arbitrary and capri-
cious.... Ascendium thus has standing to bring any claims that could lead to the
Rule’s vacatur.”).

But the Department’s reasoning is faulty on its own terms. For starters, some
of the rule’s procedural changes are not optional. The rule requires schools to adopt
the preponderance standard, unless they adopt the clear-and-convincing standard for
all “comparable” proceedings. 89 Fed. Reg. at 33,893. This provision will require at
least some schools in the Plaintiff States to change their procedures on August 1. See
id. at 33,840-41; e.g., Exs. A-B. The rule also requires schools to accept oral com-

plaints, 89 Fed. Reg. at 33,882, predictably ballooning the number they must receive
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and address, id. at 33,483, 33,868-69, 33,882. Plaintiffs unquestionably have stand-
ing to challenge these coerced changes. See Tennessee v. Dep’t of Educ. (TN Guid-
ance), 2024 WL 2984295, at *6 (6th Cir. June 14); Morrisey, 59 F.4th at 1137-38;
Texas, 2024 WL 2947022, at *13-14.

Even for the supposedly optional changes, the notion that schools will adopt
them is “predictable,” not “mere speculation.” Dep 't of Com. v. New York, 588 U.S.
752, 768 (2019); see Texas v. United States (DAPA), 809 F.3d 134, 159-60 (5th Cir.
2015) (Article III can be satisfied even if “the independent act of a third party was a
necessary condition of the harm’s occurrence, and it was uncertain whether the third
party would take the required step”). These procedures will then harm Plaintiffs by
discriminating against their students, denying them due process, harming their abil-
ity to get an education and contribute to the State, and more. £.g., Mackey Decl. 998,
16-17; Sikes Decl. 997, 13-15; Brickhouse Decl. §913-14; Purcell Decl. §19; Hebda
Decl. 998, 14-16; Burns Decl. 98, 14-16; Woods Decl. 498, 17-20; Hardee Decl.
998, 15, 18; Weaver Decl. 499, 14, 19; Keel Decl. 498, 17; Trump Decl. (Doc. 7-13)
9920-22; Neily Decl. (Doc. 7-12) 927. And while the Plaintiff States can control the
procedures in their public schools, they cannot control schools in other States or even
private schools within their States—all places where their students attend. E£.g.,

Mackey Decl. §17; Woods Decl. 420. The injuries to those students impose quasi-
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sovereign injuries that the Plaintiff States can vindicate here. See TN Rule, 2024 WL
3019146, at ¥*28-29; Texas, 2024 WL 2947022, at *11.

Many schools will adopt these bad procedures because they want to (and can,
once this rule repeals the 2020 rule). The schools either “agree with them as a matter
of policy,” Trump Decl. 421, or find them less burdensome. The Department’s state
amici, for example, wrote in favor of these procedural changes and now want to
adopt them. See Amici-Br. (Doc. 30-1) at 15-17. And “research shows that when not
required to provide a live hearing,” for example, “the majority of institutions, re-
gardless of their size, do not.” Ex. C at 61 (citing Ex. D at 79).

Many other schools will adopt these procedures out of fear. The Department
has gone after schools for not adopting them. £.g., Keel Decl. 417; Hebda Decl. q14;
see Doe v. Univ. of Scis., 961 F.3d 203, 213 & n.6 (3d Cir. 2020). Schools know that
past is prologue, NB ex rel. Peacockv. Dist. of Columbia, 682 ¥.3d 77, 84 (D.C. Cir.
2012), especially since the Department has not “disavow[ed]” enforcement against
schools who keep the 2020 procedures, Religious Sisters of Mercy v. Becerra, 55
F.4th 583, 605 (8th Cir. 2022) (cleaned up). In fact, the rule requires all schools to
“monitor for barriers to reporting”—meaning they must constantly assess whether
their current procedures are deterring complaints, 89 Fed. Reg. at 33,853—on the
threat of investigations or enforcement actions by the Department, id. at 33,636-37.

Even for schools that reject the new procedures, this “monitoring program” itself
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imposes “costs” that are sufficient for standing. State Nat. Bank of Big Springv. Lew,
795 F.3d 48, 53 (D.C. Cir. 2015) (Kavanaugh, J.); see Texas v. Biden (MPP), 20
F.4th 928, 975 (5th Cir. 2021) (“[F]or standing purposes, a loss of even a small
amount of money is ordinarily an injury.”). As does the rule’s coercive effect. 7N
Guidance, 2024 WL 2984295, at *20.

Any doubts that the Court has at this stage should be resolved in Plaintiffs’
favor. Plaintiffs have the only evidence in the record about what schools will likely
do, and the Department never tries to rebut or disprove any of it. Further, the Plaintiff
States are entitled to “special solicitude” in the standing analysis. Mass. v. EPA, 549
U.S. 497, 520 (2007). Special solicitude applies here because the States “challeng[e]
an agency action as invalid,” MPP, 20 F.4th at 969; and the rule “regulate[s] matters
[the States] believe they control”: education, DAPA, 809 F.3d at 153; see TN Guid-
ance, 2024 WL 2984295, at *7-11; Texas, 2024 WL 2947022, at *12-13. So the
Plaintiff States needn’t “mee[t] all the normal standards” for redressability, causa-
tion, or immediacy. Texas v. United States (DACA), 50 F.4th 498, 514, 519 (5th Cir.

2022).

2. Arbitrary and capricious

Live Hearing & Cross-examination: The Department previously found that

indirect questioning severely undermines a grievance procedure’s reliability and
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truth-seeking function. Mot.37-40. Instead of denying that previous finding, the De-
partment says it “adequately explained its” change when it “considered factors” like
flexibility and cost. Opp.41. But the rule doesn’t reasonably explain the relevant
factors or the Department’s balancing of them. “Stating that a factor was considered
is not a substitute for considering it.” MPP, 20 ¥ .4th at 993 (cleaned up). Norisita
substitute for the “detailed justification” that 1s required for “findings that contra-
dict” the ones underlying the 2020 rule. FCC v, Fox Television Stations, 556 U.S.
502, 515 (2009).

o

Though the Department says Fox doesn’t require it to “provide a more de-
tailed justification,”” Opp.40-42, the Department violates “the first rule of case law™:
“Read on.” Ark. Game & Fish Comm’'nv. United States, 568 1.5, 23, 36 (2012). As
the Fox Court went on fo explain: “Sometimes {the agency] must” provide a “more
detailed” explanation—"when, for example, its new policy rests upon factual find-
ings that contradict those which underlay its priov policy.” 5356 U.S, at 515. So it is
here. Mot.39-42,

The Department’s insistence that the rule doesn’t “precludfe]” using “a live
hearing with questioning by an advisor” is insincere. Opp.40. The Department’s
amici—which apparently prompted this part of the rule—disagree. See Amici-Br.16

{calling “mandatory live hearings with adversarial cross-examination ... irreconcil-
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able with Title IX[]”). Regardless, the Department doesn’t explain why these pro-
tections should be opfional given its key finding in 2020: that adversarial cross-ex-
amination is necessary in the sexual-misconduct context because these allegations
invariably “turn on party credibility” and involve “high stakes.” 85 Fed. Reg. at
30,328-30.

Single Investigator: The Department also previously found that the single-
investigator model—where the same decisionmaker is judge, jury, and execu-
tioner—raises grave due-process concerns. Mot.40-42. Instead of denying this prior
finding, the Department says it decided that “some recipients” should have this op-
tion to reduce their “burdens.” Opp.42-43. But the Department handed all recipients
this loaded gun. And all unfair procedures impose fewer “burdens” on the deci-
sionmaker. The question is whether these decreased burdens justify the massive risks
to the accused, who stands to lose everything. The Department’s casual reasoning
on these issues is insufficient, especially given its prior findings.

Notice & Access to Evidence: The Department fails to engage with Plaintiffs’
arguments on notice and access to evidence. Plaintiffs explained why the Depart-
ment didn’t reasonably consider less disruptive alternatives, like providing the par-
ties access to evidence and allegations without forcing them to ask. Mot.42-44. The

Department never explains why that alternative would not “streamline the investi-
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gation.” Opp.44. Plaintitfs also explained why the Department didn’t reasonably ex-
plain why the broader scope of evidence available under the 2020 rule is problem-
atic. Mot.42-43. The Department again doesn’t respond, let alone cite where in the
rule it provided a reasonable explanation. Opp.43-44. These omissions are fatal. See
DOE, 90 F.4th at 476,

That notices of mvestigation must be in writing does not make it okay for
complaints to be oral (or for there to be no complaint at ally. Contra Opp.44. 1f the
complaints are unreliable, then the written notice that stems from those complaints
will be unreliable too. And contra the Department, Opp.44-45, the 2020 rule requires
formal complaints now. That rule requires deliberate indifference; so when schools
have actual knowledge of sexual misconduct, they can respond with “supportive
measures” while explaining the accuser’s right to “file a formal complaint.” See 83
Fed. Reg. at 30,113, 30,130-31. But schools can’t investigate or initiate grievance
proceedings without a formal complaint. See id The new rule dramatically changes
this regime.

Burden of Proof: The Department says the clear-and-convincing standard is
still available, Opp.43-46, but the rule, without reasonable explanation, significantly
discourages a recipient from adopting it, Mot.44. And it speaks in the vaguest terms,
The Department says the phrase “comparable proceeding” is clear and “extensively

discussed in the Rule.” Opp.45-46. But it’s not, which is why the Department cannot
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point to anything but a single sentence that says little more than it “*depend]s].
Opp.46. And contra the Department, Opp.46-47, some schools within Plaintiff States
do use the clear-and-convincing standard now, e.g., Exs. A-B.

Cumulative Effect: The Department agrees that it had to consider the cumu-
lative effect of its procedural changes, but it says it “explicitly” did. Opp.48. But in
the “fifteen pages” the Department cites, there are not even fifteen words—and cer-
tainly not a reasonable explanation——addressing cumulative effect. Opp.48 (citing
89 Fed. Reg. at 33,633-48). In that page range, the Department doesn’t explain how
the combination of a single-investigator model and no cross-examination does not
exacerbate the due-process concerns. Nor does it explain how the changes to the
burden of proof, notice, and access to evidence together atfect the reliability of pro-
ceedings, especially after adding the single-investigator model. The Department’s
omissions render its procedural changes arbitrary and capricious. 8idi Vapor LLC v.
FDA, 47 F.4th 1191, 1203 (11th Cir. 2022).

Nash: Finally, the Department claims that, unlike other circuits, the “Eleventh
Circuit” in Nash v. Auburn University largely rejected any due-process concerns in
this context. Opp.47 (citing 812 F.2d 635 (11th Cir. 1987)). Nash is crucially differ-
ent. That case involved “academic dishonesty” of a graduate student and had nothing
to do with sexual misconduct. 812 ¥.2d at 657. Unlike academic dishonesty, sexual-

misconduct cases are “he-said-she-said™ and risk life-altering stigma. Mot.37-42;
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see, e.g., Doe v. Baum, 903 F.3d 575, 582 (6th Cir. 2018) (“Being labeled a sex
offender by a university has both an immediate and lasting impact on a student’s
life.”). The Department is simply continuing to ignore relevant distinctions.

II. The other factors also favor Plaintiffs.

Irreparable Harm: If the rule goes into effect, it will preempt the States’
laws, inflict massive compliance costs on schools, and violate students’ rights.
Mot.46-47. The Department cannot deny these harms or make them reparable.

The Department concedes that “the Rule ... conflicts with Plaintiff-States’
laws and policies.” Opp.53. The “inability to enforce ... duly enacted [policies] in-
flicts irreparable harm.” Abbott v. Perez, 585 U.S. 579, 603 n.17 (2018). So does
“pressure to change [state] laws.” TN Guidance, 2024 WL 2984295, at *25; accord
TN Rule, 2024 WL 3019146, at *41-42. While a State suffers no per se irreparable
harm when its law is preempted by a rule that “the [agency] had the authority to
issue,” Florida v. HHS, 19 F.4th 1271, 1292 (11th Cir. 2021), the Department /acks
“authority to issue the ... rule” here, id. An illegal rule that conflicts with state policy
irreparably harms the States’ “sovereign authority.” Morrisey, 59 F.4th at 1149.

The Department also concedes that “unrecoverable monetary loss is an irrep-
arable harm.” Georgia v. President, 46 F.4th 1283, 1302 (11th Cir. 2022); see
Opp.54. It further agrees that compliance here will “‘take time and money,”” and

that those costs are unrecoverable because the federal government enjoys sovereign
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immunity. Opp.54. Though it thinks these harms are “routine,” Opp.54, the Eleventh
Circuit has already rejected the notion that “ordinary compliance costs are typically
insufficient to render harm irreparable,” Georgia, 46 F.4th at 1302 (cleaned up);
accord Louisiana, 2024 WL 2978786, at *19; TN Rule, 2024 WL 3019146, at *38-
39. In short, the “*time and effort’” it will take to comply with this rule create harms
that are easily “irreparable.” Georgia, 46 F.4th at 1302.

The Department also never denies that violations of students’ right to privacy,
free speech, due process, and the like are irreparable. Mot.47; see Louisiana, 2024
WL 2978786, at *19; Snipes v. Scott, 2019 WL 163352, at *5 (N.D. Fla. Jan. 10).
Though the Department says these harms aren’t “*imminent,””” Opp.55, it never ex-
plains why. The Department concedes it will start enforcing the rule on August 1—
one month after the preliminary-injunction hearing, and clearly “before a trial on the
merits can be had.” BP Chemicals Ltd. v. Formosa Chem. & Fibre Corp., 229 F.3d
254, 263 (3d Cir. 2000). Once the rule goes into force, schools must immediately let
males into female spaces and adopt the rule’s speech-chilling definition of harass-
ment. The procedural protections in the 2020 rule will also immediately disappear.
The Department never denies that schools will make these changes, so Plaintiffs
have at least a “sufficient risk of irreparable harm.” Jones v. Tex. Dep’t of Crim.

Just., 880 F.3d 756, 760 (5th Cir. 2018); accord United States v. Alabama, 443 F.

App’x 411, 419 (11th Cir. 2011) (“substantial risk of irreparable injury” is enough).
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Balance of Harms & Public Interest: “[Nieither the government nor the
public has any legitimate interest in enforcing an” unlawtul rule. Offo v. Boca Raton,
981 F.3d 854, 870 (11th Cir. 2020). The Department never disagrees. Opp.335-57.
Though it says the public has an interest in enforcing rules that the government has
the “authority to enforce,” Opp.55, the Department doesn’t have the authority to
enforce this rule. And the public’s interest in “preventing sex discrimination,”
Opp.56, is beside the point because the public has no interest in preventing sex dis-
crimination illegally, see TN Guidance, 2024 WL 2984295, at *26; Louisiana, 2024
W1, 2978786, at *20; TN Rule, 2024 WL 3019146, at *38-42. Besides, a stay will

simply leave the 2020 rule in place, and the Department makes no argument—and

HI. Plaintiffs’ requested relief is normal and appropriate.

In a breezy two pages, the Department says this Court should limit the interim
relief to only certain partics (Plaintiffs here) and only certain parts of the rule (the
provisions that are likely illegal). Opp.57-59. The Court should grant af /leasi that
much relief. But it can also stay the effective date without these artificial limits,

In terms of parties, the Department makes an argument that this Court has no
power to accept. Inrecent years, federal agencies have started arguing that “the APA
does not authorize ... vacatur.” Opp.57. The Department is free to make that argu-

ment 1o the Supreme Court. But Eleventh Circuit precedent forecloses it here. See
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Ctr. for a Sustainable Coast v. U.S. Army Corps of Eng'rs, 100 F.4th 1349, 1359
n.12 (11th Cir. 2024) (“vacatur” is “*the ordinary APA remedy’™). In fact, “[e}very
circuit” rejects this argument. Gaiser, The Truth of Erasure: Universal Remedies for
Universal Agency Actions, at 3 nd4 (forthcoming Chi. L. Rev. Online 2024),
perma.cc/J9YM-42QR. All circuits agree that vacatur is not only authorized by the
text of'the APA, but that it “operatefs] on the ... agency action” itself; it is not himited
to specific partics. Susiainable, 100 F.4th at 13539 n.12; see Griffinv. HM Fla.-ORL.
144 S.C 1, 2 n.1 (2023) (Kavanaugh, J., concurring). And because this Court can
vacate the rule, it can certainly take the “lesser” step of postponing the rule’s effec-
tive date. Texas v. Biden, 646 F. Supp. 3d 753, 769 (N.D. Tex. 2022).

Like vacatur, a stay of the effective date operates on the rule itself. Section
705 allows a court “to postpone the effective date of an agency action or to preserve
status or rights.” {Emphasis added.) The first clause operates on the “agency action,”
while the latter operates on the parties. “[Hialting or postponing” is a “stay” that
“temporarily divest]{s] an order of enforceability,” while an injunction to preserve

rights “is directed at someone, and governs that party’s conduct.” Nken v. fHolder,

under Section 705 aligns with the scope of ultimate relief under Section 706, which

is not party-restricted.”” Texas, 2024 WL 2947022, at *47.
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A stay of the effective date itself, rather than for Plaintiffs only. would not
“raise all the same problems as a nationwide injunction.” Opp.58. A stay under §705
is a “‘temporary form of vacatur.”” Watterson v. ATF, 2024 WL 897595, at *7 (E.D.
Tex. Mar. 1). And vacatur, this Court recently explained, “cannot be a nationwide
injunction”™ because it “is not an injunction”™ at all. Green Rock v. IRS, 6534 F. Supp.
3d 1249, 1256 (N.D. Ala. 2023), aff 'd, 2024 WL 2821767 (1 1th Cir. June 4). Per the
Supreme Court, vacatur is “*less drastic’ than an injunction. /d. (quoting Monsanto
Co. v. Geertson Seed Farms, 561 U.S. 139, 165-66 (2010)). A stay likewise “*does
not order the defendant to do anything; it only removes the source of the defendant’s
authority ””—and only temporarily. Watterson, 2024 WL 897595, at *7.

Even if Plaintiffs were secking a nationwide injunction, they’d be entitled to
one because narrower remedies would not provide them “*complete relief.”” Geor-
gia, 46 F.4th at 1303, As Plaintifts explained in their motion, only nationwide relief
would protect the privacy and constitutional rights of their students attending school
in other States. Mot.49, The Department never responds, forfeiting the point at this
stage. Nor does the Department explain how a stay that is Himited to “Plaintiffs,”
Opp.57, would not be nationwide anyway, see Labrador v. Poe ex rel. Poe, 144 S.Ct.
921, 932 (2024) (Kavanaugh, J., concurring} {explaining that, if the plaintiff is “a
State” or “association,” an injunction “only as to the particular plaintiffs ... could

still have widespread effect”). These States and organizations have students who
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attend schools across the country. Mot.49; e.g., Mailman Decl. (Doc. 7-11) q8; Neily
Decl. 93; Trump Decl. 93, q13."

As for provision-based limits, the Department gives this Court no basis to stay
the effective date for only parts of the rule. The rule has only one effective date, see
89 Fed. Reg. at 33,840-41; and the APA tells courts to stay “the effective date,” 5
U.S.C. §705 (emphasis added). This “clause does not merely speak to part of an
agency action or indicate courts should take a piecemeal approach.” Texas, 646 F.
Supp. 3d at 781; see Gaiser 11 (“Just as an agency may postpone its rule or order
wholesale, so may a reviewing court.”). A stayed effective date is “indefinitely”
postponed, making the associated rule “a nullity” that doesn’t “require adherence.”
NRDC v. EPA, 683 F.2d 752, 762 (3d Cir. 1982).

The Department cannot argue otherwise by lightly gesturing at severability.
Opp.59. Its opposition makes no developed argument about severability; it merely
cites, without further discussion, the rule’s insistence that its provisions are severa-

ble. Mot.59. “But ‘the ultimate determination of severability will rarely turn on the

" Though the district courts in Louisiana and Tennessee granted preliminary
injunctions that applied only to those plaintiffs, this case is different. Those cases
didn’t involve associations with students across the country. And those State Plain-
tiffs didn’t stress the rule’s illegal procedures or the harms that the rule inflicts on
their citizens attending school in other States. Broader relief is warranted here be-
cause the harms are broader. And a stay, as explained, would be a less drastic form
of relief than the injunctions granted there. But Plaintiffs agree that this Court should
at least enter a plaintiff-specific injunction.

28
FL-GOV-24-1475-A-000207



presence or absence’ of a severability clause.” Nasdag Stock Mkt LLC v. SEC, 38

F.d4th 1126, 1145 (D.C. Cir. 2022). At this early stage, the Court needn’t wade

visions to stay and others to exclude, all before August 1. The Court should instead
stay the rule “in its entirety”™ because the Department didn’t “brielf] how {the court]
might craft a limited stay,” even though it was the Department’s burden to do so.
Texas v. EPA, 829 F.3d 405, 435 (5th Cir. 2016).

Even if this Court should conduct a severability analysis at this early stage,
the result would be the same. Severability turns on two questions: whether the
agency would have adopted the rule without the challenged provisions, and whether
such a rule would ““function sensibly.”” Texas v. United States, 2023 WL 5951196,
at *20 (5.D. Tex. Sept. 13). The Department cannot prevail on either question be-
cause, again, it “mafde] no developed argument.” See Data Mkig., 45 F.4th at 859-
60: Sapuppo v. Alistare Floridian Ins., 739 F.3d 678, 680-83 (11th Cir. 2014). It had
no good argument to make,

On the first question, there’s “‘substantial doubt’™ that the agency would’ve
adopted a mutilated form of the rule. Baltimore v. Azar, 439 F. Supp. 3d 391, 613
(D. Md.), gff'd, 973 F.3d 238 (4th Cir. 2020). The rule lists as “Major Provisions”
the ones that Plaintitfs challenge, and those provisions feature prominently in the

description of the rule’s core purposes. 89 Fed. Reg. at 33,476-77. Erasing major
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provisions fatally undermines the rule’s reason for being. See Baltimore, 439 F,
Supp. 3d at 615.

On the second question, the Department “hafs] not explained how the provi-
sions should be severed” or how the new rule would sensibly function. /d “{I}t is
not the judiciary’s duty or role to write or rewrite regulations or rules.” Texas, 2023
WL 5951196, at *21: accord TN Rule, 2024 WL 3019146, at *42-43. If Plaintiffs
arc right about “gender identity,” the definition of sexual harassment, and the gricv-
ance procedures, then the rule won’t “survive ... in anything approaching recogniza-
ble form.” North Carolinav. EPA, 531 F.3d 896, 929 (D.C. Cir. 2008) (cleaned up).
That’s true even if Plaintifts are right ondy about gender identity. See TN Rule, 2024
WL 3019146, at *43 (holding that the “severability clause had little impact ... be-
cause the impermissible definition ot “discrimination on the basis of sex’ ... perme-
ates the remaining regulations™). Stayving only parts of the rule would also create a
byzantine mess for the States and schools, who will be bound by a byzantine com-
bination ot the Trump rule and the Biden rule. Rulewide relief-—temporarily, giving
this Court and the parties time to brief issues like severability in light of the full
administrative record—is the only prudent course. £.g., id.; Louisiana, 2024 W1,
2978786, at *21.

CONCLUSION

This Court should grant Plaintitfs” motion before August 1.

o
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U.S. DISTRICT COURT
N.D. OF ALABAMA

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ALABAMA

WESTERN DIVISION

State of ALABAMA, et al.,
Plaintiffs,
V.

Miguel CARDONA, in his official Case No. 7:24-cv-533-ACA
Capacity as U.S. Secretary of
Education, et al.,

Defendants.

DECLARATION OF THOMAS S. VASELIOU
1. [ am over the age of eighteen and under no mental disability or impair-

ment. [ have personal knowledge of the following facts and, if called as a witness,
would competently testify to them.

2. [ am an attorney at the law firm Consovoy McCarthy PLLC and counsel
for plaintiffs Independent Women’s Legal Center, Independent Women’s Network,
Parents Defending Education, and Speech First.

3. The following materials attached as exhibits are true and accurate cop-
ies of pages from public websites that were downloaded as PDF files on or after June
17, 2024.

a. Exhibit A is a policy at Northwest Florida State College, tiled “Title
IX Administrative Policies Sexual Misconduct Procedure,” which is
available at perma.cc/XUS5S-2UHB, and was last accessed on June

18, 2024;
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Exhibit B is a policy at Northwest Florida State College, titled “Stu-
dent Handbook.” which is available at perma.ce/6ASL-GP97, and
was last accessed on June 18, 2024;

Exhibit C is a comment to Notice of Proposed Rulemaking, Docket
No. ED-2021-0CR-0166, by Foundation for Individual Rights and
Expression (FIRE), which was submitted on September 12, 2022,

and is available at perma.cc/3T3U-D65B; and

. Exhibit D is an article from FIRE, titled “2021-22 Spotlight on Cam-

pus Due Process,” which was published in 2022 and is available at

perma.cc/7SH9-44F3.
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Pursuant to 28 U.S.C. §1746, I declare under penalty of perjury that the fore-

going is true and correct to the best of my knowledge.

Executed on June 19, 2024.

/s/ Thomas S. Vaseliou
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Northwest Florida State College
Title IX Administrative Policies
Sexnal Misconduct Procedure

References: NWESC BOT Policy HR 20.00 and HR 24.00; 34 CFR Part 106, including the
May 6, 2028, Department of Education’s Office for Civil Rights (OCR) new regulations
mandating changes to the Nondiscrimination on the Basis of Sex in Education Programs or
Activities Reeeiving Federal Financial Assistance under Title X,

1. Purpose

This procedure implements the aspects of Northwest Florida State College (NWFSC) policy and
state and federal law that prohibit unlawlul discrimination based on sex and gender in
employment and educational programs or activities. Title IX prohibits NWFSC from
discriminating on the basis of sex in the education programs or activities it operates, including
employment.

2. Scope

This Procedure applies to all NWEFSC emplovees, students, colleges, offices, and workplaces,
regardless of location if the location 1s i used by an officially recognized student or stitution
organization and to all NWESC-related conduct, policies, decisions, and actions.

The use of the term “NWFSC” throughout this policy shall mean all college campuses and any
affiliated organizations directly controlled through NWFSC.,

3. Definitions

3.1 Complainant: Individual who is alleged to be the victim of conduct that could constitute
sexual harassment or is the subject of sexual misconduct, or of retaliation related to the
complaint, investigation thereof, or any circumstance surrounding the complaint. For
purpeses of this procedure, the Complainant can be a NWFSC employee, student,
volunteer, guest, or visitor,

3.2 Respondent: Individual who has been reported to be the perpetrator of conduct that could
constitute sexual harassment or sexual misconduct, sex abuse or sexual violence and is
the subject of a complaint. For purposes of this procedure, the Respondent can be a
NWFSC employee, student, volunteer, guest, or visitor.

3.3 Sexual Misconduct Offenses wncluade, but are not limited to:

A. Sexual Harassment 1S behavior that can be characterized by a reasonable persons
as;
1y Unwelcome, gender-based verbal or physical conduct;

2y Sufficiently severe, pervasive, or persistent,
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3) Unreasonably interfering with, denying, or Himiting someone’s ability to
participate in or benefit from NWEFSC educational program and/or
activities; and

4} Based on power differentials, creation of a hostile enviromment, or
retaliation.

5y Sexual Harassment as defined by Title IX as conduct on the basis of sex
that satistics one or more of the following:

a. Anemployee of the College conditioning the provision of an aid,
benefit, or service of the College on an mndividual’s participation in
unwelcome sexual conduct (i.e., quid pro quo harassment of the
employee or student);

b, Unwelcome conduct determined by a reasonable person to be so
severe, pervasive, and objectively offensive that it effectively denies a
person equal access to the College’s education program or activity
{Reports of sexual assault, dating violence, domestic violence and
statking do not need to meet the description of severe, pervasive and
objectively offensive); or

¢. Asused in any of the four Clery Act/VAWA sex offenses — “Sexual
assault” as defined in 20 U.S.C. 1092(H{6){A)v), “dating violence” as
defined in 34 U.S.C. 12291(a)(10}, “domestic violence” as defined in
34 US.C12291(a)(8), or “stalking” as defined 1n 34 U.S.C.
12291(a)30).

B. Mon~consensual Sexual Contact or attempts to commit same is behavior that can
be characterized by a reasonable person as consisting of;
1y Any mtentional sexual touching, however slight,
23 That is without consent and/or by force,
3}y With any object. including body parts such as hand or genitals,
4y By any individual upon any individual,
C. Non-consensual Sexual Intercourse, Sexual Assault, Sexual Violence or attempts
to commil same 15 behavior that can be characterized by a reasonable person as
consisting of ;
1y Any sexual penctration, however slight,
23 'That is without consent and/or by force,
2
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3y With any object, including body parts such as hand or genitals,
4y By any individual upon any individual,

. Sexual Exploitation or Sexual Abuse occurs when an individual takes non-
consensual or abusive sexual advantage of another for his or her own gain,
advantage, or benefit or for the gain, advantage, or benefit of anyone other than
the individual who is being exploited, and that behavior does not constitute an
otherwise-defined sexual misconduct offense.

3.4 Consent to sexual activity 1s a factual deterrmination that varies by circumstance. For

Title IX proposes, the Assistant Secretary does not require the College to adopt a
particular definition of consent with respect to sexual assault, as defined by section
3.3A(5)¢) above. However, in all cases, consent must be clear, knowing, and
voluntary. Consent is active, not passive. Consent can be given by words or actions,
The words or actions must be sufficient to create mutually understandable clear
permission regarding witlingness to engage m, and the conditions of engaging in,
sexual activity. Stlence, m and of iself, 1s not consent, cannot be interpreted as
consent, and, standing alone, cannot be relied upon as a defense. Consent to one form
of sexual activity does not imply consent to any other forms of sexual activity. Any
person may withdraw consent at any point involved in sexual contact. Previous
relationships or prior consent does not imply consent to future sexual acts.

A person 1s legally deemed incapable of consent when he or she is any of the
following:

o Less than eighteen years old

o Anindividual with an intellectual disability or an idividual that suffers from a
mental illness

o Mentally incapacitated (including but not limited to, use of alcohol, drugs, sleep,
involuntary physical restraint, unconsciousness, or other inability to make
rational, reasonable decisions)

o Physically helpless

Force 15 the use of physical viclence and/or a physical imposition on someone to gan
sexual contact, access, or other sexual gratification. Force also includes threats,
intimidation (implied threats) and coercion that overcome another person’s resistance
or produce consent that would not have been granted but for the force.

3.6 Formal complaint means a document filed by a complainant or signed by the Title IX

Coordinator alleging sexual harassment against a respondent and requesting that the
College investigate the allegation of sexual harassment. At the time of filing a formal
complaint, a complainant must be participating in or attempting to participate in the
education program or activity of the College with which the formal complaint is filed.
A formal complaint may be filed with the Title IX Coordinator in person, by mail, or
by electronic mail, by using the contact information required to be listed for the Title
I¥X Coordinator under §34 U.S.C 106.8(a)}, and by any additional method designated
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by the College. As used in this paragraph, the phrase “document filed by a
complainant” means a document or electronic submission (such as by electronic mail
or through an online portal provided for this purpose by the College) that contains the
complainant’s physical or digital signature, or otherwise mdicates that the
complainant 1s the person filing the formal complaint.

3.7 Coercion is the exertion of unreasonable pressure to obtain sexual conduct, activity,

or gratification. Once an individual makes it clear that he/she does not want to have
sex, wants to stop, or does not want to go past a certain point of sexual activity,
continued pressure intended to obtain sex, the continuation of sex, or the movement
beyond a certain point of sexual behavior may be coercive.

3.8 Responsible Employee. A responsible employee includes any employee who has the

authority to nstitute corrective measures on behalf of the College, or to any employee
of an elementary and secondary school. Employees with supervisory and leadership
responsibilities are considered Responsible Emplovees, including division chairs,
deans, admmistrators, faculty, and other employees in managenal positions, meluding
all those identified as College Administrators under Florida State Board Rule (§BR)
6A-14.099.

3.9 Privacy generally means that information related to a report of a violation of this

policy will only be shared among NWFSC employees who “need to know” in order to
assist m review, mvestigation, or resolution of the report of viclation. These
employees are not bound by confidentiality, but will be discreet and respectiul of the
privacy all individuals involved.

318 Actual knowledge maeans notice of sexual harassment or allegations of sexual

harassment to the College’s Title IX Coordinator or any official of the College who
has authority to mstitute corrective measures on behalf of the College, or to any
employee of an elementary and secondary school. Imputation of knowledge based
solely on vicarious liability or constructive notice is insufficient to constitute actual
knowledge. This standard is not met when the only official of the College with actual
knowledge is the respondent. The mere ability or obligation to report sexual
harassment or to mform a student about how to report sexual harassment, or having
been tramed (o do so, does not gualify an mdividual as one who has authonity to
institute corrective measures on behalf of the College.

311 Supportive measures means non-disciplinary, non-punitive individualized

services offered as appropriate, as reasonably available, and without fee or charge to
the complainant or the respondent before or after the filing of a formal complaint or
where no formal complaint has been filed. Such measures are designed to restore or
preserve equal access to the College’s education program or activity without
unreasonably burdening the other party, including measures designed to protect the
safety of all parties or the College’s educational environment, or deter sexual
harassment. Supportive measures may include counseling, extensions of deadlines or
other course-related adjustments, modifications of work or class schedules, campus
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escort services, mutual restrictions on contact between the parties, changes in work or
housing locations, leaves of absence, moreased security and monitoring of certain
arcas of the campus, and other similar measures.

4. Procedure

4.1 Title IX Requirements. Under Title IX, NWEFSC 15 required to take immediate
action if the college has “actual knowledge” of a sexual harassment or sexual
misconduct allegation. Actual knowledge means notice of sexual harassment or
allegations of sexual harassment to the College’s Title IX Coordinator or any
official of the College who has authority to mstitute corrective measures on behalf
of the College, or to any employee of an elementary and secondary school. “Notice”
means notice of sexual harassment, sexual misconduct or allegations of the same to
the College’s Title IX Coordinator or any official of the College identified as a
“Responsible Employee.”

4.2 Privacy and Confidentiality. The terms “Privacy” and “Confidentiality” have
distinct meanings under this procedure.

A. Privacy
NWFSC is committed to protecting the privacy of all individuals involved in a
report of any violation of the Sexual Misconduct Policy and Procedure.
individuals involved in the response, mcluding Title IX coordinators,
mvestigators, and decision makers shall receive instruction about safeguarding
private information. Throughout the process NWFSC will make every effort
to protect the privacy interests of all individuals involved in a manner
consistent with the mstitution’s duty to respond appropriately. When the need
for privacy and confidentiality conflict with obligations imposed by state and
federal faws (Clery reporting, open records, FERPA and duty to warn/duty to
report) those laws shall control. Al NWFSC proceedings are conducted m
compliance with FERPA, Title 1X, Title VII, the Clery Act, and state and
federal faw. No information shall be released from such proceedings except as
required or permitted by law and NWFSC policy and procedure.

B. Cenfidentiality
Certain mental health providers, ordamed clergy, rape crisis counselors and
attorneys have legally protected confidentiality. NWFSC does not provide
these services, but the Title IX Coordinator at the college may maintain a list
of local services for referral. Please note that when a report involves suspected
abuse of a minor under the age of 18, state law requires both NWFSC as well
as entities who are entitled to maintain confidentiality to notify child
profective services and/or local law enforcement.

When a Complainant requests that his/her identifiable information not be
shared with the Respondent or that no formal action be taken, NWEFSC will
balance this request with its obligations to provide a safe and non-
discriminatory environment for its members and its responsibility to provide
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proper due process rights to the Respondent. NWEFSC may consider the nature
and seriousness of the conduct, the ages and roles of the Complainant and
Respondent, whether or not other reports or complaints against the
Respondent have been received, and the rights of the Respondent to receive
notice and relevant information before disciplinary action 1s sought.

The College must keep confidential the identity of any individual who has
made a report or complaint of sex discrimination, including any individual
who has made a report or filed a formal complaint of sexual harassment, any
complainant, any individual who has been reported to be the perpetrator of sex
discrimination, any respondent, and any witness, except as may be permitted
by the FERPA statute or regulations, 20 U.5.C. 1232g and 34 CFR part 99, or
required by law, or to carry out the purposes of 34 CFR part 106.

NWEFSC will take all reasonable steps to investigate and respond to the
complaint consistent with the request for confidentiality or a request to not
pursue an mvestigation. I NWFSC 15 unable to take action due to the
Complainant’s request, or must take action despite the request, the Title IX
Coordinator will inform the Complainant of NWESC® chosen course of
action.

Additionally, the College must maintain as confidential any supportive
measures provided to the complamant or respondent, to the extent that
maintaining such confidentiality would not tmpair the ability of the College to
provide the supportive measures. The Title IX Coordinator is responsible for
coordinating the effective mmplementation of supportive measures.

C. Anonymous Reports. Anonymous reports will be taken seriously and
reviewed thoroughly by NWFSC, but the ability to respond to such a report
may be limited depending on the information provided. Where a complainant
desires to initiate a grievance process/formal complaint, the complainant
cannot remain ancnyimous or prevent the complainant’s wdentity from being
disclosed to the respondent (via the written notice of allegations).
Fundamental fairness and due process principles require that a respondent
knows the details of the allegations made against the respondent, (o the extent
the details are known, to provide adequate opportunity for the respondent to
respond. The U.S. Department of Education does not believe this results in
unfairness to a complanant.

4.3 Reporting. NWFSC encourages any individual who has suffered an incident of
sexual viclence to seek immediate assistance from a medical provider and/or law
enforcement. This is the best way to ensure that evidence is preserved and that a
timely investigation and response are initiated. An individual who is considering
making a criminal complaint or taking other legal action should seek medical care
as soon as possible after the assault. It i3 important for the individual {0 not bathe,
douche, or change clothing prior to the medical examination in order to avoid
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inadvertently removing important evidence. The Kind of evidence that supports a
legal case against an accused should be collected within 72 hours of an assault.

A. Reporting Options

1y Sexual assault, sexual misconduct, sexual harassment, stalking and
relationship violence may be reported to any office responsible for
Student Affairs, Campus Safety/Security, Academic Affairs, or any
other official or staff member and that faculty and/or staff member is
obligated to assist that student in contacting the Campus Title [X
Coordinator or Campus Security.

2y A formal complaint may be filed with the Title IX Coordinator in
person, by mail, or by electronic mail, by using the contact information
listed for the Title X Coordinator on the College website and by any
additional method designated by the College.

3} At the tme of the report, the Complainant does not have to decide on
or request a course of action. Choosing to report and then deciding
what to do after making the report may be a process that takes time.
The Campus Title IX Coordinator 18 trained to assist individuals
through the process.

4y AN NWFSC personnel who recetve a report or complamt of sexual
assault, stalking, and/or relationship violence should immediately refer
the complainant to the Title IX Coordinator where the complainant
will be counseled about available options.

B. False Reports
NWEFSC will not tolerate intentional false reporting of meidents. NWFSC
takes all allegations of sexual misconduct seriously. A good-faith complaint
that results in no finding of a violation is NOT considered a false report.
However, if any party 1s found to have made false allegations or given false or
untruthful information with malicious intent or in bad faith, that party
may subject to disciplinary action under NWEFSC policies and procedures
and/or the Code of Student Conduct. False reports may also constitute
violations of state criminal statutes and civil defamation laws.

4.4 Designation of Coordinator, Dissemination of Policy, and Adoption of
Grievance Procedures.

A. Designation of coordinator. The College must designate and authorize at least one
employee to coordmate its efforts to comply with its responsibilities under this
part, which employee must be referred to as the “Title IX Coordinator.” The
College must notify applicants for admission and employment, students, parents
or legal guardians of elementary and secondary school students, employees, and
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all unions or professional organizations holding collective bargaining or
professional agreements with the College, of the name or title, office address,
electronic mail address, and telephone number of the employee or employees
designated as the Title IX Coordinator pursuant to this paragraph. Any person
may report sex discrimination, including sexual harassment (whether or not the
person reporting is the person alleged to be the victim of conduct that could
constitute sex discrimination or sexual harassment), in person, by mail, by
telephone, or by electronic mail, using the contact information listed for the Title
IX Coordinator, or by any other means that results in the Title IX Coordinator
receiving the person’s verbal or written report. Such a report may be made at any
time (including during non-business hours) by using the telephone number or
electronic mail address, or by mail to the office address, listed for the Title IX
Coordinator.

Northwest Florida State College has designated Roberta Mackey, Executive
Director of Human Resources as the College’s Title X Coordinator. Ms. Mackey
can be reach at 850-729-5365 or email at mackeyr@nwfsc.edu.

B. Dissemination of policy

1) Notification of policy. Each College must notify persons entitled to a
notification under paragraph (A) above that the College does not
discriminate on the basis of sex in the education program or activity that it
operates, and that it is required by title IX and this part not to discriminate
in such a manner. Such notification must state that the requirement not to
discriminate in the education program or activity extends to admission
and employment, and that inquiries about the application of Title IX to
the College may be referred to the College’s Title IX Coordinator, to the
Vice President of Student Success or both.

2) Publications. The College must prominently display the contact
information required to be listed for the Title IX Coordinator and this
policy on its website, if any, and in each handbook or catalog that it
makes available to persons entitled to a notification under paragraph (A)
of this section. Additionally, the College will not use or distribute a
publication stating that the College treats applicants, students, or
employees differently on the basis of sex except as such treatment is
permitted by title IX.

C. Adoption of grievance procedures. The College must adopt and publish these
grievance procedures that provide for the prompt and equitable resolution of
student and employee complaints alleging any action that would be prohibited
under a grievance process that complies with 34 U.S.C. § 106. The College must
provide persons entitled to notification under paragraph (A) of this section notice
of the College’s grievance procedures and grievance process, including how to
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report or file a complaint of sex discrimination, how to report or file a formal
complaint of sexual harassment, and how the College will respond.

D. Application outside the United States. The requirements of this grievance process
of this section apply only to sex discrimination occurring against a person in the
United States.

4.5 Protective Measures, Should the reported misconduct represent an ongoing threat
to the safety of members of the campus community, the College may be required to
mitigate safety issues:

A. Emergency removal. Nothing in this part precludes a College from removing
a respondent from the College’s education program or activity on an emergency
basis, provided that the College undertakes an individualized safety and risk
analysis, determines that an immediate threat to the physical health or safety of
any student or other individual arising from the allegations of sexual harassment
justifies removal, and provides the respondent with notice and an opportunity {o
challenge the decision immediately following the removal. This provision may
not be construed to modify any rights under the Individuals with Disabilities
Education Act, Section 504 of the Rehabilitation Act of 1973, or the Americans
with Disabilities Act.

B. Administrative leave. Nothing in this subpart precludes a College from
placing a non-student employee respondent on admintstrative leave during the
pendency of a grievance process that complies with this procedure. This provision
may not be construed to modify any rights under Section 504 of the Rehabilitation
Act of 1973 or the Americans with Disabilities Act.

4.6 College’s Response to Sexual Harassment.

A. General response to sexual harassment. A College with actual knowledge of
sexual harassment in an education program or activity of the College against a
person in the United States, must respond promptly in a manner that is not
deliberately indifferent. A College is deliberately indifferent only if its response to
sexual harassment is clearly unreasonable m hight of the known circumstances. An
“education program or activity” includes locations, events, or circumstances over
which the College exercised substantial control over both the respondent and the
context in which the sexual harassment occurs, and also mncludes any building
owned or controlled by a student organization that is officially recognized by a
postsecondary institution. A College’s response must treat complainants and
respondents equitably by offering supportive measures as defined in section 3 above
to a complainant, and by following a grievance process that complies with 34
U.S.C. § 106 before the imposition of any disciplinary sanctions or other actions
that are not supportive measures as defined in section 3 above, against a respondent.
The Title IX Coordinator must promptly contact the complainant to discuss the
availability of supportive measures, consider the complainant’s wishes with respect
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to supportive measures, inform the complainant of the availability of supportive
measures with or without the filing of a formal complaint, and explain to the
complainant the process for filing a formal complaint.

B. Response {0 a formal complaint. In response to a formal complaint, the College
must follow a grievance process that complies with 34 U.S.C. § 106, which is this
process. With or without a formal complaint, a College must comply with the
procedures above.

4.7 Grievance Process for Formal Complaints of Sexual Harassment.

A. Basic requirements for grievance process. A College’s grievance process must:

1) Treat complainants and respondents equitably by providing remedies to a
complainant where a determination of responsibility for sexual harassment has
been made agamst the respondent, and by following a grievance process that
complies with this section before the imposition of any disciplinary sanctions or
other actions that are not supportive measures, against a respondent. Remedies
must be designed to restore or preserve equal access to the College’s education
program or activity. Such remedies may include the same individualized services
described as “supportive measures”; however, remedies need not be non-
disciplinary or non-punitive and need not avoid burdening the respondent;

2} Require an objective evaluation of all relevant evidence — including both
inculpatory and exculpatory evidence — and provide that credibility
determinations may not be based on a person’s status as a complainant,
respondent, or witness,

3y Requre that any individual designated by a College as a Title IX Coordinator,
investigator, decision-maker, or any person designated by a College to facilitate
an informal resclution process, not have a conflict of interest or bias for or against
complainants or respondents generally or an individual complainant or
respondent. A College must ensure that Title IX Coordinators, investigators,
decision-makers, and any person who facilitates an informal resolution process,
recetve training on the definttion of sexual harassment, section 3, above, the scope
of the College’s education program or activity, how to conduct an investigaiion
and grievance process mmcluding hearings, appeals, and informal resolution
processes, as applicable, and how to serve impartially, including by avoiding
prejudgment of the facts at issue, conflicts of interest, and bias. A College must
ensure that decision-makers receive training on any technology to be used at a
live hearing and on issues of relevance of questions and evidence, including when
questions and evidence about the complainant’s sexual predisposition or prior
sexual behavior are not relevant. A College also must ensure that investigators
receive training on issues of relevance to create an investigative report that fairly
summarizes relevant evidence. Any materials used to train Title IX Coordinators,
nvestigators, decision-makers, and any person who factlitates an informal
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resolution process, must not rely on sex stereotypes and must promote impartial
mvestigations and adjudications of formal complaints of sexual harassment;

4) Include a presumption that the respondent 15 not responsible for the alleged
conduct uniil a determination regarding responsibility 1s made at the conclusion of
the grievance process;

Sy Include reasonably prompt time frames for conclusion of the grievance process
(60-day cap removed), including reasonably prompt time frames for filing and
resolving appeals and informal resolution processes if the College offers informal
resolution processes, and a process that allows for the temporary delay of the
arievance process or the limited extension of time frames for good cause with
written notice to the complainant and the respondent of the delay or extension and
the reasons for the action. Good cause may include considerations such as the
absence of a party, a party’s advisor, or a witness; concurrent law enforcement
activity; or the need for language assistance or accommodation of disabilities;

6) Deescribe the range of possible disciplinary sanctions and remedies or list the
possible disciplinary sanctions and remedies that the College may implement
following any determination of responsibility;

7y State whether the standard of evidence to be used to determine responsibility is
the preponderance of the evidence standard or the clear and convincing evidence
standard, apply the same standard of evidence for formal complaints against
students as for formal complaints against employees, including faculty, and apply
the same standard of evidence to all formal complaints of sexual harassment;

&y Include the procedures and permissible bases for the complainant and respondent
to appeal;

9y Describe the range of supportive measures available to complainants and
respondents; and

10} Not require, allow, rely upon, or otherwise use questions or ¢vidence that
constitute, or seek disclosure of, mformation protected under a legally recognized
privilege, unless the person holding such privilege has waived the privilege.

B. Notice of allegations. Upon receipt of a formal complaint, a College must provide the
following written notice to the parties who are known:

1} Notice of the College’s grievance process that complies with this section,
including any informal resolution process.

2} Notice of the allegations of sexual harassment potentially constituting sexual
harassment as defined in section 3, above, including sufficient details known at the
time and with sufficient time {o prepare a response before any initial interview,
Sufficient detatls mclude the identities of the parties mvolved i the incident, if
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known, the conduct allegedly constituting sexual harassment under section 3, and
the date and location of the alleged incident, if known. The written notice must
mclude a statement that the respondent is presumed not responsible for the alleged
conduct and that a determination regarding responsibility is made at the conclusion
of the grievance process. The written notice must inform the parties that they may
have an advisor of thewr choice, who may be, but is not required to be, an attorney,
and may nspect and review evidence, subject to this procedure. The written notice
must inform the parties of any provision in the College’s code of conduct that
prohibits knowingly making false statements or knowingly submitting false
information during the grievance process.

3y If, in the course of an investigation, the College decides to investigate allegations
about the complainant or respondent that are not included in the notice provided
pursuant to this procedure, the College must provide notice of the additional
allegations to the parties whose identities are known.

., Dismissal of a formal complaint

Iy The College must investigate the allegations in a formal complaint. If the conduct
alleged in the formal complaint would not constitute sexual harassment as defined in
section 3, above, even if proved, did not occur in the College’s education program or
activity, or did not occur against a person in the United States, then the College must
dismiss the formal complaint with regard to that conduct for purposes of sexual
harassment under {itle [X or this part; such a dismissal does not preclude action under
another provision of the College’s code of conduct.

2y The College may dismiss the formal complaint or any allegations therein, if at any
time during the mvestigation or hearing: a complamant notifies the Title IX
Coordinator in writing that the complainant would like to withdraw the formal
complaint or any allegations therein; the respondent is no longer enrolled or
employed by the College; or specific circumstances prevent the College from
gathering evidence sufficient to reach a determination as to the formal complaint or
allegations therein.

3y Upon a dismissal required or permitied pursuant to this procedure, the College must
promptly send written notice of the dismissal and reason(s) therefor simultaneously to
the parties.

B. Consolidation of formal complaints. The College may consolidate formal complaints as
to allegations of sexual harassment against more than one respondent, or by more than one
complainant against one or more respondents, or by one party against the other party, where
the allegations of sexual harassment arise out of the same facts or circumstances. Where a
grigvance process involves more than one complainant or more than one respondent,
references in this section to the singular “party,” “complainant,” or “respondent” include the
plural, as applicable.
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E. Investigation of a formal complaint. When investigating a formal complaint and throughout
the grievance process, the college must:

1y

2)

&)

4

6)

Ensure that the burden of proof and the burden of gathering evidence sufficient to
reach a determination regarding responsibility rest on the College and not on the
partics provided that the College cannot access, consider, disclose, or otherwise
use a party’s records that are made or maintained by a physician, psychiatrist,
psychologist, or other recognized professional or paraprofessional acting in the
professional’s or paraprofessional’s capacity, or assisting in that capacity, and
which are made and maintained in connection with the provision of treatment o
the party, unless the College obtains that party’s voluntary, written consent to do
so for a grievance process under this section (if a party 15 not an “eligible
student,” as defined in 34 CFR 99.3, then the College must obtain the voluntary,
written consent of a “parent,” as defined in 34 CFR 99.3);

Provide an equal opportunity for the parties to present witnesses, including fact
and expert witnesses, and other inculpatory and exculpatory evidence;

Not restrict the ability of either party to discuss the allegations under mvestigation

or to gather and present relevant evidence;

Provide the parties with the same opportunitics to have others present during any
grievance proceeding, including the opportunity to be accompanied to any related
meeting or proceeding by the advisor of thewr choice, who may be, but is not
required to be, an attorney, and not limit the choice or presence of advisor for
either the complainant or respondent in any meeting or grievance proceeding;
however, the College may establish restrictions regarding the extent to which the
advisor may participate in the proceedings, as long as the restrictions apply
equally to both parties;

Provide, {o a party whose participation 1s mvited or expected, writien notice of the
date, time, location, participants, and purpose of all hearings, investigative
interviews, or other meetings, with sufficient time for the party to prepare to
participate;

Provide both partics an equal opportunity 1o inspect and review any evidence
obtained as part of the mvestigation that is directly related to the allegations raised
in a formal complaint, including the evidence upon which the College does not
intend to rely in reaching a determination regarding responsibility and meulpatory
or exculpatory evidence whether obtained from a party or other source, so that
each party can meaningfully respond to the evidence prior to conclusion of the
mvestigation. Prior to completion of the mvestigative report, the College must
send to each party and the party’s advisor, if any, the evidence subject to
inspection and review in an electronic format or a hard copy, and the parties must
have at least 10 days to submit a written response, which the mvestigator will
consider prior to completion of the investigative report. The College must make
all such evidence subject to the parties’ inspection and review available at any
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hearing to give each party equal opportunity to refer to such evidence during the
hearing, including for purposes of cross-examination; and

7y Create an investigative report that fairly summarizes relevant evidence and, at
least 10 days prior to a hearing (if a hearing 15 required under this section or
otherwise provided) or other time of determination regarding responsibility, send
to each party and the party’s advisor, if any, the investigative report in an
electronic format or a hard copy, for their review and written response.

F. Hearings. The College’s grievance process must provide for a live hearing.

1. Atthe live hearing, the decision-maker(s) must permit each party’s advisor to
ask the other party and any witnesses all relevant questions and follow-up
questions, inchuding those challenging credibility. Such cross-examination at
the live hearing must be conducted directly, orally, and in real time by the
party’s advisor of choice and never by a party personally, notwithstanding the
discretion of the College under section 4.7E(4), above, to otherwise restrict
the extent to which advisors may participate in the proceedings. At the request
of either party, the College must provide for the live hearing to occur with the
parties located in separate rooms with technology enabling the decision-
maker(s) and partics to simultancously see and hear the party or the witness
answering questions. Only relevant cross examination and other questions
may be asked of a party or wilness. Before a complamant, respondent, or
wiiness answers a cross-examination or other question, the decision-maker(s)
must first determine whether the question is relevant and explain any decision
to exclude a question as not relevant. If a party does not have an advisor
present at the live hearing, the College must provide without fee or charge to
that party, an advisor of the College’s choice, who may be, but is not required
to be, an attorney, to conduct cross-cxamination on behalf of that party.
Questions and evidence about the complainant’s sexual predisposition or prior
sexual behavior are not relevant, unless such questions and evidence about the
complainant’s prior sexual behavior are offered to prove that someone other
than the respondent committed the conduct alleged by the complainant, or if
the questions and evidence concern specific incidents of the complainant’s
prior sexual behavior with respect to the respondent and are offered o prove
consent. If a party or witness does not submit to cross-examination at the live
hearing, the decision-maker{s} must not rely on any statement of that party or
witness m reaching a determination regarding responsibility; provided,
however, that the decision-maker(s) cannot draw an inference about the
determination regarding responsibility based solely on a party’s or witness’s
absence from the live hearing or refusal to answer cross-examination or other
questions. Live hearings pursuant to this paragraph may be conducted with all
parties physically present in the same geographic location or, at the College’s
discretion, any or all parties, witnesses, and other participants may appear at
the live hearing virtually, with technology enabling participants
stmultaneously to see and hear each other. Colleges must create an audio or
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audiovisual recording, or transcript, of any live hearing and make it available
to the parties for inspection and review.

For the College’s Collegiate High School the College’s grievance process
may, but need not, provide for a hearing. With or without a hearing, after the
College has sent the mvestigative report to the parties pursuant to section
4.7, above, and before reaching a determination regarding responsibility, the
decision-maker(s) must afford each party the opportunity to submut written,
relevant questions that a party wants asked of any party or witness, provide
each party with the answers, and allow for additional, limited follow-up
questions from ecach party. With or without a hearing, questions and ¢vidence
about the complainant’s sexual predisposition or prior sexual behavior are not
relevant, unless such questions and evidence about the complainant’s prior
sexual behavior are offered to prove that someone other than the respondent
committed the conduct alleged by the complainant, or if the questions and
evidence concern specific incidents of the complainant’s prior sexual behavior
with respect to the respondent and are offered to prove consent. The decision-
maker(s) must explam to the party proposing the questions any decision o
exclude a question as not relevant,

G. Determination regarding responsibility.

The decision-maker(s), who cannot be the same person(s) as the Title IX
Coordinator or the investigator(s), must issue a written determination
regarding responsibility. To reach this determination, the College must apply
the standard of evidence described in section 4.7A(7)}, above. This written
determination must include:

a} Identification of the allegations potentially constituting sexual
harassment as defined in section 3, above;

by A description of the procedural steps taken from the receipt of the
formal complaint through the determination, including any
notifications to the parties, interviews with parties and wilnesses, site
visits, methods used to gather other evidence, and hearings held;

¢} Findings of fact supporting the determination;

dy Conclusions regarding the application of the College’s code of conduct
10 the facts;

¢} A statement of, and rationale for, the result as to each allegation,
meluding a determination regarding responsibility, any disciplinary
sanctions the College imposes on the respondent, and whether
remedies designed to restore or preserve equal access to the College’s
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education program or activity will be provided by the College to the
complainant; and

f) The College’s procedures and permissible bases for the complainant
and respondent to appeal.

2. The College must provide the written determination to the parties
sirultaneously. The determination regarding responsibility becomes final
either on the date that the College provides the parties with the written
determination of the result of the appeal, if an appeal 15 filed, or if an appeal i5
not filed, the date on which an appeal would no longer be considered timely.
The Title IX Coordinator 1s responsible for effective implementation of any
remedies.

a2

H. Rights of Appeal:

1. The College must offer both parties an appeal from a determination regarding
responsibility, and from a College’s dismissal of a formal complaint or any allegations
therein, on the following bases:

a) Procedural wregularity that affected the outcome of the matter;

b}y Mew evidence that was not reasonably available at the time the
determination regarding responsibility or dismissal was made, that
could atfect the outcome of the matter; and

¢} The Title IX Coordinator, vestigator(s), or decision-maker(s) had a
conflict of interest or bias for or against complainants or respondents
generally or the individual complainant or respondent that affected the

outcome of the matter.
2. The College may offer an appeal ¢qually to both parties on additional bases.
3. Regarding all appeals, the College must:

a) Notify the other party in writing when an appeal 1s filed and
wumplement appeal procedures equally for both parties;

b}y Ensure that the decision-maker(s) for the appeal is not the same
person as the decision-maker(s) that reached the determination
regarding responsibility or dismissal, the mvestigator(s), or the
Title IX Coordmator;

¢} Ensure that the decision-maker(s) for the appeal complies with the
standards set forth w section 4.7A(3), above,

d) Give both parties a reasonable, equal opportunity to submit a
written statement in support of, or challenging, the outcome;
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¢}y Issue a written decision describing the result of the appeal and the
rationale for the result; and

£y Provide the written decision simultancously to both parties.

4. Appeals are not intended to be full rehearing of the complaint. In most cases, appeals
are confined to a review of the written documentation or record of the original hearing,
and pertinent documentation regarding the grounds for appeal. Appeal decisions are to
be deferential to the original committee, making changes to the findings only where
there 1s clear error.

S. Appeals must be submitied i writing within 7 business days of the decision maker’s
decision. Non- appealing party will be given the opportunity to be heard in an appeal
process and both parties will be given a reasonable amount of time to respond in
writing. A separate decision maker will review the appeal documentation and submit
whether grounds for an appeal exist.

. Investigation Process: Overview: In every report of sexual harassment or misconduct, the
College will make an immediate assessment of any risk of harm to individuals or to the campus
community and will take steps necessary to address those risks. These steps may include interim
protective measures (o provide for the safety of the mdividual and the campus community,

Upon receipt of a report of vielation of this Sexual Misconduct Procedure, the
coliege Title IX Coordinator must immediately assess the situation and
circumstances to recommend further action for resolution of the report. The Title
X Coordinator will conduct an initial Title IX Assessment in order to provide an
mtegrated and coordinated response to reports of sexual harassment and sexual
misconduct. The assessment will consider the nature of the report, the safety of
the individual and of the campus comumnunity, and when, possible, the
Complainant’s expressed preference for resolution. After consideration of the
above factors, the College may choose to pursue an informal resolution, which
may include a remedics-based approach (reserved for less egregious violations). If
the violation warrants, the Title IX Coordinator will refer the matter for
mvestigation.

When the Title IX Coordinator concludes that an investigation is required, and in
all cases of formal complaints, NWFSC will designate an investigator(s) with
specific traming and experience investigating allegations of sexual harassment
and sexual misconduct. The College may use a team of trained investigators or
may outsource such an investigation to qualified, trained professionals. The
investigation will be a fair and reliable fact-gathering process. The investigation
will be conducted thoroughly, impartially, and fairly. The investigation will be
respectful of mdividual privacy concerns, but must be performed in a manner that
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will ensure NWFSC’s compliance with all state and federal laws, including this
procedure to protect the due process rights of all parties.

3. Atthe request of law enforcement, NWFSC may agree to defer its Title IX fact
gathering until after the inttial stages of a criminal investigation. NWEFSC will
nevertheless communicate with the Complamant regarding Title IX rights,
procedural options and the implementation of interim measures (o assure safety
and well-being. The College will promptly resume its Title IX fact gathering as
soon as law enforcement permits.

4. NWFS5C will seek {o complete the investigation within 20 (twenty) busingss days
of receiving the complaint, or a reasonable amount of time given the
circumstances. Regardless, the College will not act deliberately indifferent in
concluding this investigation. This time frame may be extended depending on the
circumstances of each case. Information gathered during the review or
mvestigation will be used o evaluate the responsibility of the Respondent,
provide for the safety of the Complamant and the campus community, and timpose
remedies as necessary to address the effects of the conduct cited in the report. At
the conclusion of the investigation, the College will notify the Complainant and
the Respondent in writing that the mvestigation is complete and the Title IX
Coordinator will determine the appropriate manner of resolution and, if
appropriate, refer the report for further investigation, Informal Resolution or
Formal Resclution.

3. The college Title IX Coordinator will document each report or request for
assistance in resolving a case involving charges of sexual misconduct, whether
formal or informal, and will review and retain copies of all reports generated as a
result of mvestigations. These records will be kept confidential to the extent
permitted by law.

J. Informal Resolution. The College may not require as a condition of enrollment or
continuing enrollment, or employment or continuing employment, or ¢enjoyment of any other
right, waiver of the right to an investigation and adjudication of formal complaints of sexual
harassment consistent with this procedure. Similarly, the College may not require the parties to
participate in an informal resolution process under this section and may not offer an mformal
resolution process unless a formal complaint s filed. Informal resolution 1s a remedies-based,
non-judicial approach designed to eliminate a hostile environment without taking disciplinary
action against a Respondent. Where the Title IX assessment concludes that informal resolution
may be appropriate, NWFSC will take immediate action to protect the rights of the Complainant
and remediate and correct the policy violations leading to the complaint However, at any time
prior to reaching a determination regarding responsibility the College may facilitate an informal
resolution process, such as mediation, that does not involve a full investigation and
adjudication, provided that the College:

I. Provides to the parties a written notice disclosing: the allegations, the
requirements of the mformal resclution process mcluding the circumstances
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A

under which it precludes the parties from resuming a formal complaint arising
from the samge allegations, provided, however, that at any time prior {0 agreeing
to a resolution, any party has the right to withdraw trom the informal resolution
process and resume the grievance process with respect to the formal complaint,
and any consequences resulting from participating in the mformal resolution
process, including the records that will be mamtamed or could be shared;

Obtains the parties’ voluntary, written consent to the informal resolution process;
and

Does not offer or facilitate an informal resolution process to resolve allegations
that an emplovee sexually harassed a student.

K. Recordkeeping. The College must maintain for a period of seven vears records of:

£

6.

Fach sexual harassment mvestigation mcluding any determination regarding
responsibility and any audio or audiovisual recording or transcript required under
section 4.7F of this procedure, any disciplinary sanctions imposed on the
respondent, and any remedies provided to the complamant designed to restore or
preserve equal access to the College’s education program or activity;

Any appeal and the result therefrom;
Any mformal resolution and the result therefrom; and

All materials used to train Title IX Coordinators, investigators, decision~makers,
and any person who facilitates an informal resolution process. A College must
make these trammg materials publicly avatlable on its website, or if the College
does not maintain a website the College must make these materials available upon
request for inspection by members of the public.

For each response required under section 4.6A of this procedure a College must
create, and maintain for a period of seven years, records of any actions, including
any supportive measures, taken in response to a report or formal complaint of
sexual harassment. In each instance, the College must document the basis for its
conclusion that ifs response was not deliberately indifferent, and document that it
has taken measures designed to restore or preserve equal access to the College’s
education program or activity. If the College does not provide a complainant with
supportive measures, then the College must document the reasons why such a
response was not clearly unreasonable in light of the known circumstances. The
documentation of certain bases or measures does not limit the College in the
future from providing additional explanations or detailing additional measures
taken.

The College Title IX Coordinator will retam records of all reports and complaints,
regardless of whether the matter 1s resolved by means of Title IX assessment,
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informal resolution or formal resolution. Complaints resolved by means of Title
IX assessment or mformal resolution are not part of a student’s conduct file or
academic record or of an employee’s personnel record.

L. Retaliation prohibited.

I. No College or other person may intimidate, threaten, coerce, or discriminate
against any mdividual for the purpose of interfering with any right or privilege
secured by title IX or this part, or because the individual has made a report or
complaint, testified, assisted, or participated or refused {o participate in any
manner in an investigation, proceeding, or hearing under this part. Intimidation,
threats, coercion, or discrimination, including charges against an mdividual for
code of conduct violations that do not involve sex discrimination or sexual
harassment, but arise out of the same facts or circumstances as a report or
complaint of sex discrimimnation, or a report or formal complaint of sexual
harassment, for the purpose of interfering with any right or privilege secured by
title IX or this part, constitutes retaliation. The College must keep confidential the
identity of any individual who has made a report or complaint of sex
discrimination, including any individual who has made a report or filed a formal
complaint of sexual harassment, any complainant, any individual who has been
reported to be the perpetrator of sex discrinnnation, any respondent, and any
witness, except as may be permitted by the FERPA statute, 20 U.S5.C. 1232g, or
FERPA regulations, 34 CFR part99, or as required by law, or to carry out the
purposes of 34 CFR part 106, including the conduct of any investigation, hearing,
or judicial proceeding arising thereunder. Complaints alleging retaliation may bhe
filed according to the grievance procedures for sex discrimination adopted in this
procedure.

2. Specific circumstances:

a. The exercise of rights protected under the First Amendment does
not constitute retaliation prohibited under the L.1 above.

b. Charging an mdividual with a code of conduct violation for
making a materially false statement in bad faith in the course of a
grigvance proceeding under this part does not constitute retaliation
prohibited under 1.1 above, provided, however, that a
determination regarding responsibility, alone, 1s not sufficient to
conclude that any party made a materially false statement m bad
faith.

3. Retaliation may nclude unlawful adverse employment action (such as a
demotion, change in working hours/schedule or working conditions, eic.),
unlawful adverse action in the academic setting, offensive behavior on and off the
Job/NWEFSC premises, and third-party retaliation (e.g., against victun’s close
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associate or relative if also emploved at or attending a NWFSC institution). Use
of soctal media to harass or retaliate agamst individuals imvolved in a sexual
misconduct complaint shall be subject to disciplinary action.

4. No unlawful adverse employment action or other retaliation shall be taken aganst
any individual who resists or rejects sexual misconduct, who makes a good faith
report or allegation of sexual misconduct, or who participates in a sexual
misconduct investigation or proceeding. An individual who believes he/she has
been retaliated against shall report it using the same procedures as allegations of
harassment, discrimination or sexual misconduct. NWFSC shall investigate any
allegations of retahiation and take appropriate action if retaliation did occur.

5. Revisions.

This procedure is written to be in compliance with federal and state law as interpreted by the
courts. H this policy in any way becomes i conflict with new or existing statutes, regulations, or
judicial opmmions, NWESC procedure can be deemed amended as of the time of the decision,
ruling, or legislative action (o assure continued compliance. NWFSC reserves the right to change
any provision of this procedure at any time and the change shall become effective immediately.
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ACADEMIC, STUDENT AND CAMPUS SERVICES:

e Academic Calendar:
NWFSC’s academic calendar is available here.
e Accommodations:

The Accommodation Resource Center at Northwest Florida State College is committed to providing equal ac-
cess and opportunities for educational success to all students with disabilities as guided by the American

Disabilities Act and other disability-related laws.
 Accreditation:

Information about College and Program accreditation is available here.
o Campus Safety & Security:

All criminal incidents should be reported to Campus Safety, the NWFSC administrator in charge of a function,
or an attending faculty or staff member. NWFSC will implement appropriate actions including, but not limited
to, contacting the relevant law enforcement agency, any medical services needed or others as appropriate.

Reports can be made by phone (850) 729-6888/598-6602 or Incident Forms online.

o Forour Student Code of Conduct, Academic Integrity Requirement, or student complaints, see the

Collected Grievance Procedure.

o Summary of Reported Crimes on Campus: Students may review the annual Safety and Fire Report here.

» Counseling Services:

Northwest Florida State College has partnered with Bridgeway Center, Inc. to provide mental health resources
and counseling services to all actively enrolled students. All actively enrolled students are eligible to receive

an initial assessment and up to five therapeutic sessions with a Behavioral Health provider at no cost to th
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student. A menu of services and resources is available at www.nwfsc.edu/studentcounselingservices.

Bridgeway Center Confidential Helpline: (850) 833-7500, Select Option 1 - Open 24 hours/day.

NWFSC Website:

The Northwest Florida State College website is located at www.nwfsc.edu. The website provides access to
College information such as admissions, registration, financial aid, bookstore, Raider life, academic resources,

academic calendars, instructor websites, and more.

Paying for College:

Please refer to the Paying for College section of the College Catalog for information about cost, fees, cost of in-

struction for third attempts, and refunds.

Parking Regulations:

NWFSC is an open-parking campus. Except for handicap-accessible parking spots, all other parking spots are

available for use by students, staff, and visitor

RaiderNet:

RaiderNet is the student on-line information and registration system. RaiderNet provides access to update
contact information, register for classes, view grades, and obtain unofficial transcripts, enrollment verification,
degree audit, and financial aid status. To access RaiderNet from the college’s homepage, click the quick link

“RaiderNet” on www.nwfsc.edu. For questions concerning access to RaiderNet, call (850) 729-5396.
¢ Service Animals:

Service animals are permitted on NWFSC campuses. The American Disabilities Act (ADA) defines Service ani-
mals as “dogs that are individually trained to do work or perform tasks for people with disabilities” Please

see the ADA Requirements and Florida Statute 413.08 regarding service animals.

o At Northwest Florida State College you will see students and other individuals being assisted by service
animals on campus. Service animals are trained to do a job for those with physical or mental

impairments. They are not on campus for others to pet or interact with unless the owner says othervvi
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Owners of service animals are responsible for keeping the animal under direct control, promptly cleaning
up after the animal, and disposing of waste in an outdoor container. State, local government, and/or
campus authorities, may request that the handler remove their service animal from college premises, if it
is (1) out of control and the handler does not take effective action to control it or (2) the animal is not
housebroken.

o Emotional Support Animals (ESAs) are different than service animals because they do not have
specialized training to perform specific duties. Due to their lack of training to assist with specific
disabilities, Emotional Support Animals are not allowed access to campus and classrooms in the same
way service animals are. If you have questions, please contact the Accommodations Resource Center

at arc@nwfsc.edu.
o Student Email Accounts:

Students are assigned a NWFSC student email account during the application for admission process. The stu-
dent email address serves as the official method of communication to the student from the college. This
email service is reserved for college business. For more information and to access student email, go to
www.nwisc.edu. Send questions concerning access to student email to support@nwfsc.edu or call (850) 729-

5396.
e Student Records:

Please refer to the Student Records section of the College Catalog for information about grades, incomplete
grades, repeating courses, grade changes/error, grade grievances, and the academic history grade relief

option.

ADDITIONAL INFORMATION:

e AIDS and HIV:

NWFSC Policy #GP12.00 and FS 1006.68 state that students with AIDS or who are HIV positive are not denied

admission to the college. Students are encouraged to confidentially disclose to the Accommodation Reso
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Center if needed to obtain accommodations in classrooms such as lab classes. HIV/AIDS education informa-

tion may be obtained from the Department of Health in Okaloosa or Walton County.
 Attendance:

Regular and prompt attendance in all classes is expected. Instructors establish attendance policies for their
classes and outline such expectations in the course syllabus. It is the student’s responsibility to notify the in-
structor and make arrangements to complete any missed work. (Make-up work is offered solely at the discre-
tion of the instructor.) Excessive absences can affect the success of course completion and financial aid fund-
ing. This general policy applies to the student absent from class traveling as a member of a college group, or

club orfor personal reasons.
e Children on Campus:

NWFSC values family life and has worked to develop policies that are supportive of families. However, it is the
policy of NWFSC that students and visitors should not use the College in lieu of a childcare provider.
Accordingly, minor children of employees, students, or visitors may be on campus only under the special cir-

cumstances outlined below. Contact the Chief Student Success Officer for any questions or concerns.

o Minor children are permitted on campus when the purpose of their visit is to participate in activities,
classes, or events specifically scheduled for their benefit (e.g. Kids on Campus, Children’s Fine Arts Series,
Child Development and Education Center).

o Minor children are permitted on campus when with a parent or responsible adult who is conducting
routine business at the college.

o Minor children are not permitted in labs, shops, construction/repair sites, classrooms, offices, or other
areas where potential hazards exist, unless enrolled in classes or activities scheduled at the site.

o Inanemergency or other compelling situation, students or staff may bring children to class on an
incidental, individual basis, provided the instructor receives advance approval from the department chair
or program director. In such cases, the children must be directly supervised by the parent/adult and must
not disrupt or distract the flow of college work, services or instruction.

o Minor children on campus must be directly supervised at all times.
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o Free Expression on Campus:

Consistent with Board of Trustees Policy GP 19.00, Northwest Florida State College values the freedoms of
speech, thought, expression, and assembly as part of its core educational and intellectual mission. The
College is committed to creating a learning and working environment that supports these values, champions
diversity, and encourages the free exchange of ideas, while also maintaining the integrity of the academic en-
vironment and the security of students, employees, visitors and college property. The College reserves the
right to establish and enforce reasonable, viewpoint - neutral restrictions on the time, place, and manner of
expressive activities in outdoor common areas to achieve these goals. The content of expressive activities will

not be considered in regulating speech in outdoor areas, except to the extent permitted by law.
* Notices:

As a general practice, the College does not post student club/organization flyers throughout the campus.
Recognized student organizations may work with Raider Life to post digital flyers/notices using approved

mediums, such as the Raider Life social media pages and the weekly student newsletter.
 Policy Formulation:

A student who wishes to suggest a change in any policy of the college should submit a written recommenda-
tion to the Student Advisory Board (SAB) for evaluation. If favorably received by the SAB, the proposal shall be

submitted by the SAB to the appropriate work group of the college for consideration.
¢ Lecture Recordings:
A student may record video or audio of a class lecture for any of three specific purposes:

e Their own personal educational use,
e |n connection with a complaint to Northwest Florida State College, or

e Asevidencein, orin preparation for, a criminal or civil proceeding,
Class Lecture Defined

Aclass lecture is a formal or methodical oral presentation as part of a College course intended to pre

information or teach about a particular subject. A class lecture will occur most often in a course identi-
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fied by the College as a lecture type course, whether online or in-person, as opposed to a lab course or a
course section identified as a discussion section. Class lecture does not include lab sessions or activities,
student presentations (whether individually or as part of a group), class discussion (except when inciden-
tal to and incorporated within a class lecture), clinical presentations (including any material relating to
autopsy, personal health information, or patient treatment or history), crime scene instruction, class ex-
ercises or activities involving student participation, test or examination administrations, field trips, pri-
vate or other classroom conversations between students, or individual instruction, feedback, or conver-

sation between a student and the faculty member.
Recording Guidelines

1. Arecorded lecture may not be published without the consent of the lecturer. To publish is to share,
transmit, circulate, distribute, or otherwise provide access to the recording, regardless of format or
medium, to another person, or persons, including but not limited to another student in the class.
Additionally, a recording, or transcript of the recording, is published if it is posted on or uploaded
to, in whole or in part, any media platform, including but not limited social media, book, magazine,
newspaper, leaflet, picket signs, or any mode of print.

2. Recordings are subject to the protections provided in the Family Educational Rights and Privacy
Act.

3. Students must adhere to classroom behavioral standards while recording.
 Religious Observance by Students:

The College shall accommodate recognized religious observances of students under existing State directives.
Provision shall be made for students to complete the following activities when their religious observances in-

terfere with the following:

o Admission and registration
o Attendance in class, class activities, examinations, and official ceremonies

o Class work assignments
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Students wishing to participate in any recognized religious holiday observances are to let the instructor
know, in advance, of their absence. Students will be excused for such absences without penalty. Students
are responsible for any material covered during their excused absence. A reasonable amount of time will be
allowed to complete make up assignments. Students who believe they have been denied an education ben-
efit because of their religious belief or practice may seek redress as outlined in the Student Grievance

Procedures.
¢ Restrooms:

Subject to the provisions and exemptions of FS 553.865, it is unlawful and a violation of law to willfully enter
and refuse to vacate a restroom or changing facility designated for the opposite sex after a request to do so
from any administrative, instructional, security or law enforcement personnel or any other action or omission
related to restroom/changing room use that violates FS 553.865, Florida Statutes. Students, administrative
personnel, faculty members, security personnel, and law enforcement personnel have the right to file a com-

plaint with the Attorney General.
 Student Fundraising:

Fundraising activities by students and/or student organizations are permissible when the specific purpose is
to support institutional scholarships, humanitarian/charitable efforts, or a recognized student organization’s
mission and goals. Students/Student Organizations must receive approval by completing the Activity Request

Form located on the Raider Life website at least one month prior to the activity’s scheduled date.
e Student Publications:

Student publications shall contain a statement to the effect that the opinions expressed therein are not neces-

sarily those of the faculty, staff or student body of the college.
o Substance Abuse Policy:

NWEFSC Drug-Free Work Place Policy #HR 4.00 states that Northwest Florida State College is alcohol and drug
free in accordance with Public Law 100-690, The Anti-Drug Abuse Act of 1988. The unlawful manufacture, dis-

tribution, dispensation, possession, or use of alcohol or a controlled substance is prohibited in and on NV\/
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owned and controlled property except for events specifically approved to include alcohol. Students in viola-
tion will be subject to disciplinary action as stated in the Student Code of Conduct published in the Student

Handbook/College Catalog and may be subject to criminal prosecution.
e Tobacco Use:

Per NWFSC Smoking and Tobacco Policy #HR 21.00 states:
Smoking and the use of all tobacco products (including E-cigarettes, vaping and smokeless tobacco) shall be
prohibited from use at all Northwest Florida State College facilities, properties, and vehicles, owned or leased,

regardless of location.

This policy shall apply to all students, faculty, staff and other persons on College property, regardless of the
purpose for their visit. Further, no tobacco-related advertising or sponsorship shall be permitted on NWFSC
property, at NWFSC-sponsored events, or in publications produced by NWFSC, apart from advertisingin a
newspaper or magazine that is not produced by NWFSC and which is sold, brought, or distributed on NWFSC

property.
e Contact Information:

o Academic Departments: click here

[o]

Campus Safety: (850) 729-6888 or click here

(o]

IT Help Desk: (850) 729-5396 or support@nwfsc.edu

(o]

Raider Central: (850) 678-5111/502-2895 or studentsuccess@nwfsc.edu

(o}

Student Ombudsman: (850) 729-5277 or ombudsman@nwfsc.edu

COLLECTED GRIEVANCE PROCEDURES:

DEFINITIONS AND GENERAL STANDARDS

The information in this section is applicable to the entire Collected Grievance Procedures.
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[. DEFINITIONS

The definitions provided in this section apply to the entire Collected Grievance Procedures.

1. “College” or “NWFSC” mean Northwest Florida State College.

2. “College” paired with “official”, “staff”, or “employee” means any trustee or agent of or person employed by
Northwest Florida State College.

3. “College premises” or “on campus” or “College location” includes all land, buildings, facilities, and other
property in the possession of and controlled by Northwest Florida State College.

4. “Day” means Monday through Friday from 8 a.m. to 4:30 p.m. (Central) except for days on which the College is
closed according to the College Academic Calendar. If the College is closed by decision of the College President
on a day or for a portion of a day not listed in the Academic Calendar, that day does not count as a “day” for
purposes of calculating timeframes.

5. “Student” means any person who is or was or has ever been admitted the College, whether for credit or non-
credit offerings. A “student” continues to be a “student” after award of an academic credential for purposes of
revocation or invalidation of academic credit or credential or degree or referring an incident to appropriate
authorities. A student of Collegiate High School (CHS) at Northwest Florida State College who is dual-enrolled
at NWFSC is a “student” for the purpose of these procedures; whereas a student of CHS at NWFSC who is not
dual-enrolled at NWFSC is not a “student” for the purpose of these procedures.

6. “Student organization” means a group of students that has complied with the requirements for recognition by

the College and is recognized by the College at the time of the issue in question.

II. GENERAL STANDARDS

The standards provided in this section apply to the entire Collected Grievance Procedures.

1.1fa College employee is listed as the individual responsible for a task(s) within a complaint process and that
person was personally involved in the facts of the complaint or is related to the individuals involved in the
complaint, the College will replace the conflicted individual with another staff member within the same

department or with a similar role or rank to complete the necessary tasks. In the case of the Vice President o
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Academic Affairs or the Chief Student Success Officer, either individual may be appointed in the other’s place

or, as a last resort, the President may designate their replacement.

STUDENT SUPPORT RESOURCES

The College makes a variety of resources available to students to support their academic and personal success. A
collection of those resources is listed in this section, and the College strongly recommends that students and staff

take advantage of these resources.

[. OFFICE OF THE STUDENT OMBUDSMAN

The Director of Raider Life on the Niceville Campus is the Student Ombudsman and may be contacted at (850) 729-
6483 or ombudsman@nwfsc.edu. Any student may confidentially discuss complaints, concerns, or problems with
the Student Ombudsman, which is a resource that public colleges must offer to students under Florida Statutes §

1006.51.

The Student Ombudsman’s goal is to assist any student in informally resolving concerns, finding support, and reach-
ing an informal consensus on either academic or non-academic matters. The Student Ombudsman is a resource for
general student support but, as appropriate, the Student Ombudsman also provides an avenue or informal support

and resolution before it becomes necessary to proceed with any type of formal grievance process.

Notwithstanding the confidentiality for many complaints, concerns, or problems, under the Title IX regulations (34
C.F.R. part 106), the Student Ombudsman is a responsible employee. As such, the Student Ombudsman must report
potential Title IX allegations to the Title IX Coordinator. Likewise, the Student Ombudsman is a responsible employ-
ee for reporting child abuse or neglect or other required disclosures related to health and safety under federal or

state law.

II. DIRECTION TO ADDITIONAL RESOURCES

¢ Student Counseling: www.nwfsc.edu/studentcounselingservices

e Accommodations Resource Center: www.nwfsc.edu/accommodations
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e Learning Commons: https://www.nwfsc.edu/raider-central/zoghby-learning-commons/

III. RETALIATION PROHIBITED

The College prohibits retaliation against any person who files a complaint alleging discrimination, harassment, or
other wrongdoing or against any person alleged to have committed discrimination, harassment, or other

wrongdoing.

STUDENT COMPLAINTS

This procedure is appropriate for grade grievances or making a complaint against a College employee or depart-
ment that involves the College failing to follow its processes and procedures, behaving in an unprofessional or inap-

propriate manner, or other matters that are not addressed by other complaint or grievance procedures.

I. DEFINITIONS

In addition to the general definitions for the Collected Grievance Procedures, these specific definitions apply to

Student Complaints:

1. A“complaint” or “grievance” is the written statement against an employee or department of the College
alleging that it has violated or otherwise not properly followed a published policy or procedure of the College
or other law or regulation applicable to the College or that an employee has behaved in an inappropriate or
unprofessional manner.

a. An “academic” complaint is any dispute with an instructor or department related to in-class or in-program
act oromission described in (1).

b. A“non-academic” complaint is any dispute with a College employee or department related to an act or
omission described in (1) that did not take place within a class or program in relation to that class or

program.

II. SCOPE OF STUDENT COMPLAINTS
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This procedure addresses student concerns about College acts or omissions. It has a limited scope that does not in-

clude the following:

1. Astudent complaint cannot be used to resolve matters between students or against any non-employee of the
College.

2. A student complaint cannot be used to challenge the legitimacy of the policy of the District Board of Trustees of
Northwest Florida State College or other rules adopted by the College.

3. Astudent may not avoid, divert, or appeal a Student Code of Conduct matter through a student complaint. Any
student complaint regarding a Student Code of Conduct matter will be referred to the Student Code of
Conduct.

4. A student may not avoid, divert, or appeal an Academic Integrity matter through a student complaint. Any

student complaint regarding an Academic Integrity matter will be referred to the Academic Integrity procedure.

5. Astudent complaint that implicates Title IX will be referred to the Title IX Coordinator.

III. PROCEDURE FOR PROCESSING STUDENT COMPLAINTS

1. Support Measures and Informal Resolution: The College requires instructors, staff, and students to make every

reasonable effort to resolve disputes and behavior issues informally in all appropriate cases. The College strives
to make many avenues of support available to students and staff. Student Support Resources can be found at

the top of this Collected Grievance Procedure.

2. Student Rights and Responsibilities in Complaint Process: The student filing the complaint must take all

required steps for the complaint to continue to be processed. Failure to follow the published steps will result in
the complaint being closed. The student must at every step of the complaint provide the factual basis for the
complaint, cite the policy or procedure that the College has violated or failed to apply, and state the result that

the student seeks.

w
()

. Complaint: Any student may file a complaint within 30 days of the act or omission that has led to the
complaint. In the case of grade grievances, the complaint must be filed within 30 days of the final grade being

posted. The College may extend or waive that time limit when required by federal or state law or other vvritt
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College policy or procedure or to protect the health, safety, or well being of the student, student organization,
or other College student, personnel, or operations.

a. Written Complaint: A student must submit a written complaint here. The student must state the

circumstances about which they are complaining; identify the policies or procedures that have been

violated or not properly followed; and identify their preferred resolution.

b. Referral to Other Procedures: If the student’s complaint falls within a different procedure, the College will

refer the complaint to the applicable procedure to begin proceedings without requiring the student to re-

file the complaint.

c. Inguiries Regarding Complaint Status: Inquiries about the status of the complaint will be addressed as

appropriate in the review process. An affiliate or partner of the College (such as a high school or clinical
site) seeking information regarding a complaint should contact the office responsible for administering the
agreement with that affiliate or partner, and information will be provided as appropriate under this
procedure.

4. Delivery of Notices: When information must be delivered to a party, it will be delivered as follows:

a. Notices to students will be delivered to the student’s institutional e-mail address.

b. Notices to student organizations will be delivered to the senior-ranking member of the organization’s
institutional email address and the organization advisor’s institutional email address.

c. Notices to employees will be delivered to the employee’s institutional email address.

d. Any notice to a third party without a College email address will be delivered to the e-mail address as

designated in the complaint or other official communication with the College.

5. Resolution of Complaint: When the College receives the complaint, it will refer the complaint to the appropriate
reviewer.

a. Grade Grievances: Before filing a complaint, the student must have attempted to informally resolve the

dispute directly with the instructor. When the complaint is regarding a grade that the student argues
should be changed, the complaint will be directed to the instructor.

i. Review of Complaint: The instructor will review the complaint, follow up with the student to clarify

any questions, and send their decision in writing to the student. The decision will be based on the
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College’s policy and procedure regarding grading, as stated in the College Catalog and the course
syllabus. Absent extenuating circumstances, the instructor will deliver the decision within 15 days after

receiving the complaint.

ii. Appeal: If the student believes that the instructor’s decision disregards the College’s policy and
procedure regarding grading, as stated in the College Catalog and the course syllabus, the student
may appeal to the Chair or Program Director within 5 days of receiving the instructor’s decision. The
Chair or Program Director will review the matter to ensure that the instructor’s decision followed the
College’s policy and procedure. Absent extenuating circumstances, the Chair or Program Director will
deliver the result of the appeal within 15 days after receiving the appeal. The Chair or Program

Director’s determination is final.

b. Non-Grade Grievance Academic Complaints: Before filing a complaint, in all cases in which itis safe to do

S0, the student must have attempted to informally resolve the dispute directly with the instructor or
relevant staff within the program. When the complaint is regarding in-course or in-program actions or
omissions by an instructor or a program, the complaint will generally be directed to the Chair or Program
Director or to another member of the supervisory chain that has not been involved in the issue.

i. Review of Complaint: The reviewer will promptly read the complaint, follow up with the student to

clarify any questions, and send their decision in writing to the student. The decision will be based on
applicable College policy and procedure. Alternatively, the reviewer may resolve the matter informally
with the parties’ involved or direct the student to support services and document the solution. The
College reviewer may involve their supervisor or any other relevant College staff to resolve the

complaint.

ii. Appeal: If the student believes that the reviewer disregarded College policy and procedure orignored
relevant facts in reaching their decision, the student may appeal within 5 days of receiving the
reviewer’s decision. The appeal will be made to the applicable Dean or (if the Dean was the initial
reviewer) to the Vice President of Academic Affairs. That reviewer will ensure that the initial reviewer’s
decision followed the College’s policy and procedure and considered the relevant facts under policy

and procedure. The reviewer will state in writing that the review has been completed and the resuli

that review. The secondary reviewer’s decision is final.
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c. Non-Academic Complaints: Ifitis safe to do so, before filing a complaint, the student must have attempted

to informally resolve the dispute directly with the relevant staff member or department. When a complaint
is not academic, the complaint will generally be directed to the employee’s supervisor or to the
departmental supervisor that is relevant to the complaint. A complaint may also be referred to the relevant
department based on subject, such as a referral to the Executive Director of Human Resources for matters
regarding discrimination or Campus Safety & Security for active security risks.

i. Review of Complaint: To the extent possible based on the facts of the complaint, the reviewer will read

the complaint, follow up with the student regarding any questions, and seek an informal resolution.
The reviewer may involve their supervisor or any other relevant College staff to resolve the complaint.
Whenever possible, the College will provide the student with a written response to the complaint. The

complaint will be closed following a written response.

d. Status Quo Remains: If the student is challenging a grade given or other decision made or consequence

imposed upon them by the College, that decision generally will stay in place during the review process. If
the reviewer determines that it is incorrect based on College policy and procedure, the reviewer will take
any appropriate steps to expedite review and make any necessary modifications.
6. Recordkeeping; The College will maintain the record of a student complaint and associated response for at
least as long as is required by state law for the relevant type of record. While in possession of the record, the
College shall make, preserve, and have available for copying upon request of the student an accurate and

complete record of the complaint record as stated in this procedure.

ACADEMIC INTEGRITY

Students are expected to conduct themselves as responsible members of the College community and to be honest
and forthright in their academic endeavors. Students likewise are expected to behave professionally and refrain
from disrupting other students’ learning environment. This procedure outlines the process for addressing allega-

tions of academic integrity by both upholding the College’s academic standards and the due process rights of the

student.
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I. DEFINITIONS
In addition to the general definitions for the Collected Grievance Procedures, these specific definitions apply to the

Academic Integrity Procedure.

1. A“meeting” is a communication between individuals, which may be held in person, through writing in an e-
mail, or through a phone call or other asynchronous method.

2. “Designated Program” is a Selective Admission Program as defined in the College Catalog at the relevant time.

II. PROHIBITED CONDUCT

The following conduct is prohibited by this procedure. If other conduct not specifically designated here violates the
Academic Integrity requirement set out in this procedure, that conduct may also be addressed as an Academic

Integrity matter.

1. Academic dishonesty includes but is not limited to:

a. Cheating; During any academic evaluation activity, the use or attempted use of unauthorized materials,

information, notes, study aids or other devices, information from another student or student’s paper, or
engaging in unauthorized communication of information, contrary to the requirements of a course or
program.

b. Plagiarism: Presenting work in part or whole of another as one’s own without proper acknowledgment of
the source or sources. The sole exception to the requirement of acknowledging sources occurs when ideas
orinformation are common knowledge.

c. Collaboration: Sharing information with or working together with at least one other person in work to be
submitted if contrary to the stated requirements of the assignment or course.

2. Program handbook violation includes any violation of the standards set out within the program handbook.

3. Classroom misconduct includes, but is not limited to, direct or indirect disruptive, threatening, or otherwise

unacceptable social, physical, or emotional behavior in the classroom that disrupts other students’ learning

environment. Both engaging in or assisting with such activity is prohibited.
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4. Practical learning experience misconduct includes violating any standard of a third party that is offering the

student a practical learning experience that is required to complete the student’s degree program, such as an

offsite clinical placement.

5. Professional regulations violation includes violating the standards of any accrediting body or regulatory

authority that governs the student’s ability to complete the degree program.

III. ACADEMIC INTEGRITY PROCEDURE

At all times during an Academic Integrity procedure, all involved individuals will conduct themselves with profes-
sionalism and courtesy. When a student has allegedly violated the Academic Integrity requirement, the following

procedures apply.

1. Support Measures and Resolution without a Complaint: The College encourages instructors, staff, and students

to make every reasonable effort to resolve disputes, routine classroom management matters, and behavior
issues informally in all appropriate cases. The College strives to make many avenues of support available.
Student Support Resources can be found at the top of the Collected Grievance Procedures. Instructors are
encouraged to refer students to support resources when behavioral or performance concerns first appear to
reduce the likelihood of an Academic Integrity complaint for more severe behavior.

2. Complaint: Any instructor, staff, or student may file a complaint against a student for violation of the Academic

Integrity requirement and is encouraged to do so as soon as possible after the alleged violation occurs. Submit
a complaint here.

a. Response Obligation: Inquiries from third parties will be addressed as appropriate in the investigative

process. An affiliate or partner of the College (such as a high school or clinical site) seeking information
regarding a complaint should contact the office responsible for administering the agreement with that
affiliate or partner, and information will be provided as appropriate under this procedure. If the
Respondent or Complainantis a dual-enrolled student, the College reserves the right to notify the

student’s high school.

b. Action by, Reporting to, and Adherence to Other Authorities: The College may enforce the Academic

Integrity requirement regardless of whether any other authority has instituted any proceedings or ta ke

FL-GOV-24-1475-A-000256
https://catalog.nwfsc.edu/content.php?catoid=34&navoid=12919 19/51



6/1824,1213PM  Case 7:24-cv-00533-Ad HIb&K MNe iy 363dida bite bR/ 18R 4 caiagerddof 52

any action in relation to the alleged violation. In other words, the College may impose consequences for
violating its Academic Integrity requirement regardless of whether any other authority acts under any other
applicable local, state, or federal law. (For example, even if an action or omissions is not actionable by
Campus Safety & Security, the College may act under this policy.) Conversely, when in the best interest of
the College, the College may postpone action or take interim or temporary action if another authority is
addressing alleged conduct that is in violation of the Academic Integrity requirement. The College may
also refer allegations to appropriate or additional authorities as required by law. (For example, even if an
action or omission is actionable under this policy, the College may choose or be required to refer the

matter to Campus Safety & Security, Collegiate High School, or the Title IX Officer.)

3. Delivery of Notices: When information must be delivered to a student, it will be to the student’s institutional e-

mail address.

4. Time Limit for Beginning Academic Integrity Procedures: Academic Integrity procedures may begin up to one

calendar year after the date of the alleged violation. Generally, the College will strive to begin conduct
procedures, if any, within 60 days of receiving a complaint. Either limit may be extended or waived when
required by federal or state law or other written College policy or procedure or to protect the health, safety, or
well-being of the student or other College student, personnel, or operations.

5. Rights of Students: In addition to the protections set out elsewhere in this section, the student will be provided

the following protections:
a. Theright to a presumption that no violation occurred.
b. The College has the burden to prove, by a preponderance of the evidence, that a violation has taken place.
Preponderance of the evidence means that the relevant information presented supports the finding that it

is more likely than not that the Respondent violated of the Student Code of Conduct.
c. Theright to an impartial Review Panel, to address the alleged violation of the Student Code of Conduct.

6. Accommodations: If a student requires a medical accommodation based on a disability to participate in the

Academic Integrity review process, the College will cooperate with the Accommodations Resource Center to
find resources to permit the student to participate fully. Separate from an accommodation for disability, the

reviewer or Review Panel may make reasonable adjustments or introduce support measures to address
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concerns for the personal safety or well-being of the student or any witness during the proceeding by providing
separate facilities; by using, when available and feasible, a visual screen; or by permitting participation by
telephone, videophone, closed circuit television, video conferencing, videotape, audio tape, written statement,
or other means, where and as determined in the sole judgment of the reviewer or Review Panel to be
appropriate.

7. Instructor Review: The initial reviewer is the instructor in the course in which the alleged violation occurred. The

instructor will notify the student in a timely manner of the alleged acts(s) of academic dishonesty and where to
find this procedure within the Student Handbook. If necessary, the instructor review may be immediately
escalated to be performed by the Chair or Director; for example, without limitation, this may occur if the
instructor no longer teaches at the College. The student will be offered the opportunity to explain the conduct
in question and provide the instructor with a detailed written explanation if the student chooses to do so. The
instructor and student may meet to discuss the complaint.
a. Investigation: The instructor will gather facts, evidence, and statements from individuals involved in the
complaint and make an initial determination of whether there is evidence to support the complaint. The

instructor will disclose relevant information to the student.

b. Insufficient Evidence: If the instructor finds that there is insufficient evidence that a violation of the

Academic Integrity requirement occurred, the complaint will be closed without further action and the
student will be informed in writing by the instructor. Insufficient evidence means that the instructor,
equipped with the evidence and Academic Integrity Procedure, could not reasonably review the evidence
and determine thatitis more likely than not that a violation occurred. The instructor may refer the student
and any other individuals involved to support resources.

i. False Complaints: If the instructor determines that false information has been provided through the

course of investigating a complaint, the individual providing false information may be subject to

disciplinary action.

c. Voluntary Resolution: If the student agrees that the behavior in question took place and does not dispute
that the behavior violated the Academic Integrity requirement, the instructor will notify the student of any

Level A consequence imposed. In this case, the complaint is voluntarily resolved, will be closed, and

cannot be appealed.
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d. Consequence Imposed: If the student disputes that they have violated the Academic Integrity requirement,

the instructor will nevertheless consider all evidence, determine whether the violation occurred, and
deliver a decision to the student in writing that states the Level A consequence imposed.

i. Appeal to Chair or Program Director: The student may inform the instructor in writing within five days

of receipt of the decision that the student is choosing to seek further review on the basis that the
instructor failed to follow applicable policy and procedure, or the instructor did not consider relevant
facts that would change the decision. In that case, the instructor will refer the matter for Chair or

Program Director Review.

i. Level B or C Consequence: If the instructor completes their review and believes that a Level B or C

consequence is necessary, the instructor will recommend that consequence in their written decision
to the student and immediately refer the matter for Chair or Program Director review. The Level B

consequence will take effect at the time of the instructor delivering the decision in writing.

e. Additional Instructor Review Guidelines: The instructor will ensure that a record of the complaint and

resolution are available in writing, such as minutes of any meeting are taken that state attendees, topics
covered, and any resolution reached. The instructor may request any College staff or agent to sit in on a
meeting, other than those who may be required to review the complaint in further steps. The instructor or
student may request further informal meetings to continue resolving the matter, as needed, but additional

meetings may not be used to delay further steps.

f. Failure to Attend: Failure of the student to meet with the instructor within 10 days of a request for a

preliminary meeting will not prevent the process of collecting information or the decision to move forward

with further steps under this procedure.

8. Chair or Program Director Review: If the complaint is appealed or referred to the Chair or Program Director, they

will promptly confirm that the student has knowledge of this procedure and review the basis for appeal or
referral and the written record to date. The goal of this review is to ensure that the instructor followed
applicable policy and procedure; took relevant facts into account; and selected a consequence, if any, that is
tailored to the offense. The Chair or Director may accomplish this through written notices to the individuals

involved or a meeting with the student and, as appropriate, the instructor.
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a. Voluntary Resolution: If possible, the Chair or Director will attempt to reach agreement with the student

regarding the basis of their request for further review or regarding the severity of the consequence. If
agreement is reached, the Chair or Director will deliver to the student in writing a record of how the
complaint has been resolved. Likewise, if the Chair or Director completes their review and concludes that
the instructor decision was made in error, the Chair or Director may reverse the decision and close the

complaint. In this case, the complaint is closed and cannot be appealed.

b. Instructor Decision Upheld:

i. Level A: After reviewing the record of the matter and taking any appropriate steps toward voluntary
resolution, if the Chair or Director upholds the instructor’s decision with a Level A consequence, the
Chair or Director will notify the student of the decision in writing. In this case, the complaint is closed

and cannot be appealed.

i. Level B or C: After reviewing the record of the matter and taking any appropriate steps toward
voluntary resolution, if the Chair or Director upholds the instructor’s decision with a Level B or C
consequence (or personally recommends a Level B or C consequence), the Chair or Director will notify
the student of the decision in writing. For a Level B consequence, the student may request an
Academic Integrity Review within 5 days of receiving the written decision. A Level B consequence may
be putinto effect or, if instituted at the instructor level, will remain in effect in accordance with that
decision. A recommendation by the Chair or Director for a Level C consequence will automatically
initiate an Academic Integrity Review Panel.

c. Additional Chair or Program Director Review Guidelines: The Chair or Program Director will ensure that a

record of the review and resolution are available in writing, such as minutes of any meeting are taken that
state attendees, topics covered, and any resolution reached. The Chair or Program Director may request
any College staff or agent to sit in on any meeting, other than those who may be required to review the
complaint in further steps. The Chair or Program Director or student may request further conferences to
continue reaching a resolution, as needed, but additional review may not be used to delay further steps.

d. Failure to Attend: Failure of the student to meet with the Chair or Program Director within 10 days of a

request for a meeting will not prevent the process of collecting information or the decision to move

forward with further steps under this procedure.
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9. Assignment of Academic Integrity Review Panel: If a student requests an Academic Integrity Review or if the

Chair or Program Director recommends a Level C consequence, the Vice President of Academic Affairs will
assign a Review Panel, which will have the authority to resolve the complaint.

a. Member of Review Panel: The Review Panel will consist of three members who are impartial and have not

otherwise participated in the complaint. The makeup of the review panel will, to the extent such
individuals are available, (1) the Dean of the department (who will serve as Chair of the panel); (2) an
instructor; and (3) either a student or non-instructor staff member (if none are available, an instructor from
a different department may be substituted). To be eligible to sit on a Review Panel, the individuals must

have completed College-prescribed training.

b. Notice of Academic Integrity Review: The Chair will notify the student that an Academic Integrity Review

will be held. At least 5 days before the first meeting of the Academic Integrity Review, the Chair must
provide the student with a listing of any known witnesses that have provided, or will provide, information
against the student and any known information relating to the allegation, including inculpatory and
exculpatory information.

c. Scope of Review: The Review Panel is tasked with reviewing the record to date and conducting any
questioning of witnesses or presentation of relevant information by the student. If it is apparent that
relevant evidence is missing from the record, the Chair may seek out that information to include in the
record. The Chair will conduct the Academic Integrity Review.

i. Attendance: The student shall be allowed to attend the entire portion of the Academic Integrity
Review at which information is received. Admission of any other person to the proceeding shall be at
the discretion of the Chair. If a student, with notice, does not attend the Academic Integrity Review,
the information in support of the charges may be presented and considered even if the student is not

present.

i. Proceeding; The Chair will set the schedule and agenda for the Academic Integrity Review. Generally,
the proceeding will include the Chair stating the allegations that have led to the proceeding, an
opportunity for the student to present explanations and reasons for a preferred resolution, and the

opportunity to question witnesses. All procedural questions are subject to the final decision of the

Review Panel.
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1. Presenting Information and Witnesses: The Chair may arrange for witnesses to present relevant

information during the proceeding. The Respondent must submit witnesses they intend to

request to present relevant information to the Chair at least 3 days prior to the proceeding.
Witnesses may be asked to provide information to and answer questions from the Review Panel
and student.

2. Relevant Information: Relevant records, exhibits, and written statements may be accepted as

inculpatory or exculpatory information (i.e., information or evidence that tends to prove and
disprove the allegation) for consideration by the Administrator. Each party must make every effort

to deliver any relevant information to the Chair at least 3 days prior to the proceeding. Unless a

party was prevented from accessing relevant information due to factors beyond that party’s
control, the Review Panel will not consider any information, including relevant information,
submitted after the Academic Integrity Review.

iii. Record: The Chair must ensure that a member of College staff is present to take minutes.

iv. Determination: After the Academic Integrity Review, the Review Panel will confer. The Review Panel

shall determine whether, by a preponderance of the evidence, the Respondent has violated each
section of the Academic Integrity requirement that the Respondent is charged with violating. The
Chair shall assign the task of drafting the determination to themselves or another Review Panel
member; each Review Panel member will be afforded the opportunity to make comments and edits.
The determination must include a summary of the complaint; the Review Panel’s reasoning; the
consequence (if any); and directions regarding how to appeal the decision. The Chair shall deliver the
determination to the Respondent in writing on or before 15 days after the Review Panel conference.
10. Appeal: The student may appeal the determination only as stated in this section. An appeal of the
determination is made to the Vice President of Academic Affairs, who must hear the appeal and render a final
decision. The Vice President of Academic Affairs may not have directly participated in any other proceeding
related to the charged violation, except appointing the Review Panel. The Vice President of Academic Affairs is
the “Appeal Reviewer.”
a.Time Limit: The student must appeal on or before 5 days after receiving the Review Panel’s determinati
using the contact information provided in the determination. Untimely appeals will not be considered; the
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student will be notified in writing if their appeal is untimely.

b. Appeal Process: The student will state the specific reason for their appeal in writing, using the basis for
appeal from this procedure. The Appeal Reviewer may request a meeting to hear the student’s argument
and ask questions; in this case, minutes should be taken by a College staff member.

c. Record for Appeal: The Appeal Reviewer will conduct the appeal using solely the appeal document, the

determination, the Academic Integrity Review record, the record of preceding meetings under this

procedure, and (if requested) the student’s verbal argument.

d. Basis for Appeal: The Appeal Reviewer may review the record for appeal for the following;
i. To determine whether the Academic Integrity Review was conducted fairly considering the complaint
and information presented, and in conformity with prescribed procedures, giving the student a
reasonable opportunity to prepare and to present a response to those allegations. Deviations from
designated procedures will not be a basis for sustaining an appeal unless the deviation significantly

prejudiced the results.

i. To determine whether the decision reached regarding the student was based on substantial
information (that is, whether there were facts in the case that, if believed by the fact finder, were

sufficient to establish that a violation of the Academic Integrity requirement occurred).

iii. To determine whether the consequence(s) imposed were tailored to the violation of the Academic
Integrity requirement which the student was found to have committed.

iv. To consider whether the student was prevented by factors beyond their control from accessing
relevant information that is sufficient to alter the decision that was not brought out in the Academic
Integrity Review.

e. Appeal Results: The Appeal Reviewer will deliver the result on or before 15 days after the record is complete

(either after receipt of the appeal or after requested argument).

f. Results of Appeal:

i. The Appeal Reviewer’s decision will include a summary of the appeal and the basis for the Appeal

Reviewer’s decision.
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i. If an appeal is upheld by the Appeal Reviewer due to new information being submitted (10.d.iv.), the
Appeal Reviewer will send the complaint back to the Review Panel to allow review of the
determination with the new, relevant information and notify the parties of that decision in writing. If
due to extenuating circumstances, a member of the Review Panel is unavailable for this process, the
Appeal Reviewer will assign a new member to accommodate the circumstances. The result of the
review will be submitted to the Appeal Reviewer in writing for a final determination.

iii. If any appeal is upheld for any other bases of appeal listed in 10.d., the Appeal Reviewer will deliver
the decision in writing to the student and state final consequences, or other necessary steps based on
the decision.

g. Finality: The Appeal Reviewer’s decision is final, except in cases of expulsion or other permanent dismissal
from the College. If a student has been expelled or permanently dismissed from the College, the student
may make a final appeal to the College President. In this case, the student must appeal to the President
within 5 days of receiving the Appeal Reviewer’s final decision, and the President will review the Record of
Appeal described above to ensure that the student was afforded the rights described in this procedure and
that no overriding fact in the Record of Appeal was ignored throughout the Student Code of Conduct
Procedure. The President will consider the Record of Appeal and promptly deliver a determination to the
student in writing.

h. Recordkeeping; The College will maintain the record of the Academic Integrity complaint, proceedings,
and resolution for at least as long as is required by state law for the relevant type of record. While in
possession of the record, the College shall make, preserve, and have available for copying upon request of

the student an accurate and complete record of the complaint record as stated in this procedure.

11. Additional Rights and Responsibilities

a. Northwest Florida State College Campus Safety & Security: All Northwest Florida State College-employed

police officers havethe authority to control access to and to patrol College premises. Campus Safety &
Security may have an obligation to investigate alleged Academic Integrity violations as a criminal matter.
Campus Safety & Security will refer matters to this procedure as a complaint when this procedure is

implicated.
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b. Inapplicable Rules: Rules that are applied in local, state, or federal civil or criminal proceedings are not

applicable to the Northwest Florida State College Academic Integrity requirement. For example, and
without limitation, such inapplicable rules include those of process, procedure, and evidence that are

applied in criminal or civil court.

c. College Legal Counsel: The College reserves the right to have counsel in attendance or on notice of any

meeting under the Academic Integrity procedure.

d. Withdrawing to Avoid Academic Integrity Proceeding; If a student withdraws to avoid an Academic Integrity

proceeding, the College may continue to follow this procedure to reach a resolution of the complaint.

IV. ACADEMIC INTEGRITY CONSEQUENCES

The College may impose the following consequences either singly or in combination. Failure to adhere to the conse-

quences imposed may be cause for further consequences.

LEVEL A CONSEQUENCES

Level A consequences may be imposed by the instructor or the Chair or Program Director.

1. Warning: The appropriate College officials may notify the student that continuation or repetition of specified
conduct may be cause for other disciplinary action.

2. Reprimand: A written notice may be given to any student whose conduct violates any part of these regulations.
Such a reprimand does not restrict the student in any way but does have important consequences. It signifies
that they are in effect being given another chance to conduct themselves as a proper member of the College
community and that any further violation may result in more serious consequences.

3. Restitution: A student who has committed an offense against property may be required to reimburse the
College or other owner for damage to or misappropriation of such property. Any such payment in restitution
shall be limited to cost of repair or placement.

4. Temporary Classroom Removal: The instructor has the primary responsibility for control over classroom

behavior and maintenance of academic integrity and can order any student engaged in disruptive conduct
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conduct that violates the general rules and regulations of the College to be temporarily removed from the

classroom and any class sessions.

5. Volunteering or Assignment: Related to the behavior violating the Academic Integrity requirement, the

Instructor, Chair, or Program Director may assign volunteer work on College premises to support the College’s
mission or assign work product to the student. Failure to complete such volunteering or other assignment may

be cause for further consequences.

6. Invalidation of Credit and Grade Reductions: The consequence may be reduction of grade or denial of

academic credit.

7. Interim Removal from Practical Training Experience: The applicable College staff member may temporarily

remove the student from any practical training experience if the alleged conduct in places implicates that

workplace.

LEVEL B CONSEQUENCES

Level B consequences may be recommended by the instructor to the Chair or Program Director, and such imposed
consequence will take effect at the time of referral to the Chair or Program Director for review and will remain in
place until the resolution of the complaint is final. Level B consequences may likewise be required by the Chair or

Program Director after a review by the Chair or Program Director.

1. Suspension: The instructor may, in consultation with the Chair or Program Director or Dean, temporarily
suspend the student for the duration of the Academic Integrity proceeding or for a stated period thereafter as a
consequence. The reasons for such interim suspension may be outlined in the Program Handbook and must be
consistent with this procedure. If a student is suspended, he or she will be separated from the College for a

stated period and provided with the conditions of readmission to the College.

2. Disciplinary Probation: Continued enrollment of a student on probation may be conditioned upon or

adherence to the Academic Integrity requirement. Any student placed on probation will be notified ofthe terms
and lengthin writing. Probation may include restrictions upon the extracurricular activities of a student. Any
conduct in violation of the Academic Integrity requirements while on probationary status may result in the

imposition of a more serious disciplinary action.
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LEVEL C CONSEQUENCES

Level C consequences may only be imposed after an Academic Integrity Review.

1. Invalidation of Credit or of Degree Based on Credit: The consequence may be invalidation of the college degree

issued based on the academic credit earned in violation of the Academic Integrity requirement.

2. Program Dismissal: The dismissal of a student from participation in a program for a stated period.

3. College Dismissal: The dismissal of a student from registration at the College for a stated period.

4. Expulsion: Permanent removal and exclusion from the College, College controlled facilities, programs, events,

and activities.

PROGRAMMATIC REQUIREMENTS

Some programs may be required to adhere to additional state, federal, or organizational and accrediting agency
guidelines and regulations regarding disciplinary consequences and proceedings. The students in these programs
will be made aware of the additional requirements and must follow those requirements as well. Those requirements
may provide that, if the student’s conduct does not meet the requirements, the student may not continue in the pro-

gram or the student’s behavior must be reported to regulatory authorities.

STUDENT CODE OF CONDUCT

College students are members of the College’s academic, local, state, and national communities and are therefore-
expected to conduct themselves as law-abiding members of each community. Admission to the College carries with
it privileges and imparts responsibilities apart from those rights and duties enjoyed by non-students. In recognition
of the special relationship that exists between the College and the communitythat it serves, the District Board of
Trustees of Northwest Florida State College has authorized the President of the College to take such action that may

be necessary to maintain campus safety and preserve the integrity of the College and its educational environment.

Under this authority and as directed by Florida Statutes, the College has developed the following Student Code of

Conduct, which governs student conduct on campus. When a student fails to abide by the Student Code of
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Conduct, disciplinary action may be taken, up to and including expulsion.

Some academic programs may impose additional standards that provided by law, professional regulatory bodies,

advisory committees, national standards, accreditation standards, or other standards applicable to those programs,
and those programs may provide for further program-specific discipline for student conduct. Such programs are au-
thorized to develop their respective standards in addition to those found in this Code of Conduct. Students in these

programs will be provided notice of such program standards.

[. DEFINITIONS

In addition to the general definitions for the Collected Grievance Procedures, these specific definitions apply to the

Student Code of Conduct.

1. “Administrator” means an employee impartial to the alleged violation and who is appointed by the Chief
Student Success Officer to address a complaint. Such Administrator will generally be a Director or Executive
Director reporting to the Chief Student Success Officer or, as needed by the College, may be an Academic Affairs
Chair and Director or other designated College employee classified as Administrative | or above.,

2. “Complainant” means the person filing the complaint.

3. “Respondent” means the student(s) or student organization(s) that have been accused of violating the Code of

Conduct.

[I. PROHIBITED CONDUCT

College disciplinary measures may be imposed for conduct thatadversely affects the College’s pursuit of its educa-
tional objectives, that violates or shows a disregard for the rights of other members of the academic community, or
that endangers any property or person at the College. Individual, group, or organizational misconduct, which is sub-

ject to disciplinary consequences, includes but is not limited to the following offenses:

1. Academic offenses: Refer to the Academic Integrity Procedure.

2. Alcoholic beverages: The unauthorized use or possession of alcoholic beverages on campus or at any College-
-

sponsored event, except College events where the College provides alcoholic beverages.
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3. Bullying; Systematically and chronically inflicting physical hurt or psychological distress on another person.
Bullying is further defined as unwanted and repeated written, verbal, or physical behavior, including any
threatening, insulting, or dehumanizing gesture by a student that is severe or pervasive enough to create an
intimidating, hostile, or offensive educational environment, cause discomfort or humiliation, or unreasonably
interfere with an individual’s educational experience.

a. Bullying includes behavior such as teasing; social exclusion; threat; intimidation; stalking; physical
violence; theft; sexual, religious, or racial harassment; public or private humiliation; and/or destruction of
property.

b. Cyberbullying: Bullying, using technology or any electronic communication, includes, but is not limited to,

transfer of signs, signals, writing, images, sounds, data, or intelligence of any nature transmitted in photo-
optical systems, email, internet, webpages, instant messages, facsimile, social networking and/or phone.
Cyberbullying is created by the transmission of electronic content, which is communicated and posted to
more than one person that interferes with the orderly operation of the educational environment.

4. Dangerous conduct: Any conduct that constitutes a danger to any person’s health, safety, or personal well-

being, including any physical or immediate threat to others.

5. Dating violence, domestic violence, sexual assault, or stalking; A type of abuse or violence where there is a

pattern of controlling behaviors that is used to establish power over a partner to control actions and activities.
One can experience trauma where abusive relationships can increase in danger, or dangerous situations where
students would not feel safe or secure. Actions include disrespectful and hurtful behaviors that one partner
may use against another partner, causing a partner physically harm, stalking, threatening, isolating, gesturing

and/or demanding unwanted sex practices.

6. Disorderly conduct or language: Any individual or group behavior or language which is abusive, obscene, lewd,

indecent, violent, excessively noisy, disorderly, or which unreasonably disturbs other groups or individuals.

7. Drugs: The unlawful possession or use of any drug or controlled substance, including any stimulant,
depressant, narcotic, hallucinogenic drug or substance, marijuana, or sale or distribution of any such drug or

controlled substance on college owned or controlled property or at any college sponsored activity.
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8.

10.

11

12.

13.

14.

15.

16.

Explosives, fireworks, and flammable materials: The unauthorized possession, ignition, or detonation of any

object or article, that would cause damage by fire or other means to persons or property.

. Eailure to cooperate with College officials: Failure to comply with directions of College officials acting in the

performance of their duties.

Financial misconduct: Conduct, including but not limited to, knowingly passing forms of payment such as a

worthless check, debit, credit card, or money order in payment to the College community.

Firearms/Weapons: Possession, other than legally and securely stored in your vehicle, or use of firearms or

other dangerous weapons at any College location or activity except by authorized law enforcement officers in
the performance of their duties is prohibited behavior and will subject the offender to disciplinary procedures
as well as appropriate action by civil authorities.

Gambling: Gambling in any form.

Harassment: Any act of harassment by an individual or group against a student, college employee, campus
group, visitor, or guest. Harassment shall include, but not be limited to, insults, heckling, verbal abuse, threats
of physical abuse, unwanted suggestions of a sexual nature, repeated teasing or annoyance of another, or other
actions intended to disturb others.

Hazing; Any intentional or reckless act, on or off the property of the College, by students acting alone, or with
others, involving any action which is directed against any other students that endangers the mental or physical
health or safety of that student, or which induces or coerces a student to endanger such student’s mental or
physical health or safety. Hazing is defined as those actions taken and situations created in connection with

initiation into or affiliation with any organization.

Inappropriate clothing; Nudity is prohibited. Clothing that decreases physical safety in the classroom or
learning environment or that violates your Program Handbook or syllabus for a particular course is prohibited;

such a violation may also violate the Academic Integrity requirement.

Misuse of documents or identification cards: Any forgery, alteration of, or unauthorized use of College

documents, forms, records, or identification cards including information collected in connection with a

student’s admission, enrollment, financial transactions, or status in the College.
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17. Obstruction of or interference with College activities or facilities: Any intentional interference with or

obstruction of any College activity, program, event, or facilities including the following:

a. Unauthorized occupancy of the College, College controlled facilities, or blockage of access to or from such
facilities.

b. Interference with the right of way of any College staff or other authorized person to gain access to the
College or College controlled activity, program, event, or facilities.

c. Obstruction or delay of a campus security officer, fire/rescue service, or any College official in the
performance of his/her duty.

d. Acts of misuse, vandalism, malicious or unwarranted damage or destruction, defacing, disfiguring, or
unauthorized use of property belonging to the College including but not limited to fire alarms, fire
equipment, elevators, telephones, College keys, library materials, and/or safety devices; and any such act
against a member or guest of the College.

e. Trespass (to enter or remain in a place that the student is not authorized to be), which includes failure to
leave after instructed to do so by Northwest Florida State College Campus Safety & Security Officer(s) or
other authorized Northwest Florida State College employee.

18. Performances Unsuitable for Minors: Any show, exhibition, or other presentation in front of a live audience

which, in whole or in part, depicts or simulates nudity, sexual conduct, sexual excitement, or specific sexual
activities as those terms are defined in section 847.001, Florida Statutes, lewd conduct, or the lewd exposure of
prosthetic or imitation genitals or breasts when it: predominantly appeals to a prurient, shameful, or morbid
interest; is patently offensive to prevailing standards in the adult community of this state as a whole with
respect to what is suitable material or conduct for the age of the child present; and taken as a whole, is without
serious literary, artistic, political, or scientific value for the age of the child present. Any violation of section
827.11, Florida Statutes, or related law is a violation of the Student Code of Conduct. Because the College is an
open access institution operating on public property that is available to all ages, including minors, no adult live
performances prohibited by law are permitted by students, student organizations, or any performer, vendor, or

other guest of the College at any time on any College property or College-sanctioned event.

19. Theft: Unauthorized possession or sale of College property
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20. Unauthorized use of a restroom/changing room: Willfully entering and refusing to vacate a restroom or

changing facility designated for the opposite sex after a request to do so from any administrative, instructional,
security or law enforcement personnel or any other action or omission related to restroom/changing room use
that violates section 553.865, Florida Statutes.

21. Unacceptable conduct at a College hearing or meeting: Any conduct at any College hearing or meeting

involving contemptuous, disrespectful, or disorderly behavior or presenting false testimony or other evidence.

22. Violation of Other Secondary or Postsecondary Institution’s Code of Conduct: Any dual enrollment student

violating their home institution’s code of conduct.

23. Violations of rules and regulations: Any violation of the rules and regulations of the College as published in an

official College publication, including the intentional failure to perform any required action or the intentional
performance of any prohibited action.

24. Violations of state or federal laws: Any violation of or failure to obey state or federal laws, regulations, or

ordinances proscribing or prescribing conduct or establishing offenses.

25. Attempt or aiding and abetting the commission of offenses: Any attempt to commit any of the foregoing

offenses or the aiding and abetting of the commission of any of the foregoing offenses. An “attempt” to commit
any of the prohibited actions is the intention to commit an offense coupled with the taking of some action

toward its commission.

III. STUDENT CODE OF CONDUCT PROCEDURE

At all times during a Student Code of Conduct procedure, all involved individuals will conduct themselves with pro-
fessionalism and courtesy. When a student or student organization (the “Respondent”) has allegedly violated the

Student Code of Conduct, the following procedures apply.

1. Support Measures and Resolution with Complaint: The College encourages instructors, staff, and students to

make every reasonable effort to resolve disputes and behavior issues outside of the Student Code of Conduct
complaint process in all appropriate cases. The College strives to make many avenues of support available.

Student Support Resources can be found at the beginning of the Collected Grievance Procedures.
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2. Who May, File a Complaint?: Any instructor, staff, student, or guest at a College location may file a complaint

against a student or student organization for violation of the Student Code of Conduct and should do so as
soon as possible after the conduct in question occurs. Submit a complaint here.

a. Responsible Employees: If a College employee with supervisory or managerial authority is notified of an

alleged Student Code of Conduct violation that creates a safety concern, the employee has an obligation
to personally file the complaint. The College may proceed with such complaint regardless of whether the

person who notified the responsible employee chooses to participate.

b. Inquiries Regarding Complaint Status: When the College has received a complaint, inquiries about the
status of the complaint will be addressed as appropriate in the investigative process. An affiliate or partner
of the College (such as a high school or clinical site) seeking information regarding a complaint should
contact the office responsible for administering the agreement with that affiliate or partner, and
information will be provided as appropriate under this procedure. If the Respondent or Complainant is a

dual-enrolled student, the College reserves the right to notify the student’s high school.

c. Complaint Referred by College Department: Northwest Florida State College Campus Safety & Security will
refer alleged violations of the Student Code of Conduct for procedures by filing a complaint. The College
prefers to resolve student conduct matters through this procedure, but Campus Safety & Security may also
have an independent obligation to investigate alleged criminal conduct. Likewise, Human Resources and
the Title IX Officer may refer appropriate complaints to the Student Code of Conduct process, and

complaints under this procedure may be referred to Human Resources or the Title IX Officer as well.

d. Action by Other Authorities: The College may enforce the Code of Conduct requirement regardless of

whether any other authority has instituted any proceedings or taken any action in relation to the alleged
violation. In other words, the College may impose consequences for violating its Code of Conduct
requirement regardless of whether any other authority acts under any other applicable local, state, or
federal law. (For example, even if an action or omissions is not actionable by Campus Safety & Security, the
College may act under this policy.) Conversely, when in the best interest of the College, the College may
postpone action or take interim or temporary action if another authority is addressing alleged conduct
that is in violation of the Code of Conduct requirement. The College may also refer allegations to

appropriate or additional authorities as required by law. (For example, even if an action or omission is
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actionable under this policy, the College may choose or be required to refer the matter to Campus Safety &

Security, Collegiate High School, or the Title IX Officer.)

3. Delivery of Notices: When information must be delivered to a party, it will be delivered as follows:

a. If the Respondent is 18 years of age or older, notice will be delivered to the Respondent’s institutional e-
mail address. If the Respondent is under 18 years of age, notice will be delivered to the Respondent’s
institutional e-mail address and to the Respondent’s parent. If the Respondent is a student organization,
notice will be delivered to the student organization’s e-mail address.

b. If the Complainant is a student, any necessary notice will be delivered to the Complainant’s institutional e-
mail address. If the Complainant is a student organization, any necessary notice will be delivered to the
student organization’s e-mail address. If the Complainant is an employee, any necessary notice will be
delivered to the Complainant’s institutional email address. If the Complainant is a visitor, and the College
is actively seeking their participation in the complaint, any necessary notice will be delivered to the
Complainant’s e-mail address as designated in the complaint.

4. Time Limit for Beginning Complaint Procedures: Conduct procedures may begin up to one calendar year after

the date of the alleged violation; generally, the College will strive to begin conduct procedures, if any, within 60
days of receiving a complaint. Either limit may be extended or waived when required by federal or state law or
other written College policy or procedure or to protect the health, safety, or well-being of the student, student

organization, or other College student, personnel, or operations.

5. Referral to an Administrator: After receiving a complaint, the Chief Student Success Officer will appoint an

Administrator, who will have the authority to resolve the complaint within the terms of this procedure. The
Administrator shall consider all evidence, determine the facts, render a decision, and impose consequences as

necessary.

6. Rights of Students and Student Organizations: In addition to any other protections set out elsewhere in this
section, the Respondent will be provided the following protections:
a. The College will presume that no violation occurred,;
b. The College has the burden to prove, by a preponderance of the evidence, that a violation has taken place.

Preponderance of the evidence means that the relevant information presented supports the finding th
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is more likely than not that the Respondent violated of the Student Code of Conduct;

c. Theright to an impartial hearing officer, which is the Administrator or the Review Panel, to address the

alleged violation of the Student Code of Conduct;

d. The right against self-incrimination and the right to remain silent. If the Respondent chooses to remain

silent, the College cannot use that silence against the Respondent;
e. Theright to present relevant information and question witnesses; and

f. The right to have an advisor, advocate, or legal representative, at the Respondent’s own expense, present

at any proceeding, whether formal or informal (an “Advisor”).

i. The Complainant may also be assisted by an Advisor of their choice, at their own expense.

ii. The Advisor may directly participate in all aspects of the proceeding, including the presentation of
relevant information and questioning of witnesses.

iii. The Advisor may not serve in any other role, including as an Administrator (or other investigator,
decider of fact, hearing officer, or member of any committee or panel reviewing the charge or any
appeal).

iv. The Complainant or Respondent remains responsible for all communication sent from the College
and the Administrator. If the Complainant or the Respondent intend to have an attorney serve as the
Advisor, they must notify the Administrator no later than 3 days prior to the first meeting at which the
attorney-Advisor will be present.

7. Accommodations: If a student requires a medical accommodation based on a disability, the College will

cooperate with the Accommodations Resource Center to find resources to permit the student to participate in
the Disciplinary Proceeding fully. Separate from an accommodation for disability, the College may make
reasonable adjustments or introduce support measures to address concerns for the personal safety or well-
being of the Complainant, Respondent, or witness during the proceeding by providing separate facilities; by
using, when available and feasible, a visual screen; or by permitting participation by telephone, videophone,
closed circuit television, video conferencing, videotape, audio tape, written statement, or other means, where

and as determined in the sole judgment of the Administrator to be appropriate.
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8.

10.

11.

Notice of the Complaint: After assignment, the Administrator will provide the Respondent with timely written

notice of the alleged violation. The written notice will be delivered to the Respondent at least 7 days prior to the
first meeting of the Disciplinary Proceeding. The written notice will include the allegations to be investigated, a
citation to the specific provision or provisions of the Student Code of Conduct at issue, the process to be used
in determining whether a violation has occurred and associated rights, and the date, time, and location of the
Disciplinary Proceeding.

a. Respondent Request for Informal Resolution Conference: A Respondent may request an earlier Informal

Resolution Conference in accordance with subsection (11).

b. Multiple Respondents: When a complaint involves more than one Respondent or when multiple

complaints involve the same Respondent, the Administrator, in their discretion, may conduct the

proceeding concerning each Respondent or complaint either separately or jointly.

. Investigation: The Administrator will gather facts, evidence, and statements from individuals involved in the

complaint and make an initial determination of (1) whether there is insufficient evidence to support the
complaint or (2) to continue to informal or formal resolution.

Insufficient Evidence: If the Administrator finds that there is insufficient evidence to continue the conduct

proceeding, the complaint will be closed without further action and the Respondent will be informed in writing
by the Administrator. Insufficient evidence means that a person equipped with the evidence and Student Code
of Conduct could not reasonably review the evidence and determine that it is more likely than not that a
violation occurred. The Administrator may refer Complainant, Respondent, and any other individuals involved
to support resources.

a. False Complaints: If the Administrator determines that false information was provided in a complaint, the

Complainant may be subject to disciplinary proceedings under the appropriate policies (for instance,
Student Code of Conduct for students or Human Resources processes for employees).

Resolution Conference: In many cases, if the Administrator finds that sufficient evidence exists to continue with

the conduct proceeding, the Administrator may invite the Respondent to participate in informal resolution. The
Administrator will meet with the Respondent to discuss the complaint and design a resolution of the issues.
The Respondent will be offered the opportunity to explain the conduct in question and provide the

Administrator with a detailed written explanation if the Respondent chooses to do so. The Administrator will

FL-GOV-24-1475-A-000276

https://catalog.nwfsc.edu/content.php?catoid=34&navoid=12919 39/51



6/1824,1213PM  Case 7:24-cv-00533-Adéy HIbK Vel 861dida Bite o6/ 1044 caRageddof 52

write the resolution plan and distribute it to the Respondent for signature to close the matter if a resolution can

be reached and may impose Level One consequences.

a. Additional Conference Guidelines: The Administrator will remind the Respondent of their rights under the
Student Code of Conduct. The conference will not be recorded, but the Administrator will ensure that
minutes of the conference are taken that state attendees, topics covered, and any resolution reached. The
Administrator may request any College staff or agent to sit in on the conference, other than those who may
be required to review the complaint in further steps. The Administrator or Respondent may request further
informal conferences to continue the resolution plan, as needed, but additional informal conferences may

not be used to delay a Disciplinary Proceeding.

b. Failure to Attend: Failure of the Respondent to meet with the Administrator within 10 days of a request for

an Informal Resolution Conference will not prevent the process of collecting information or the decision to

move forward with a Disciplinary Proceeding.

c. Appeal: If a resolution is reached with no consequences or Level One consequences only, the complaint is

closed, and the matter cannot move forward to a Disciplinary Proceeding or appeal.

12. Disciplinary Proceeding; If the alleged violation cannot be or is not proper to be resolved through a Resolution

Conference (such as if the Respondent declines to participate in a resolution plan or if a Level Two or Three
consequence is recommended), the Administrator will notify the Respondent and the Chief Student Success
Officer that a Disciplinary Proceeding will be held.

a. Appointment of the Disciplinary Review Panel: Upon notice, the Chief Student Success Officer will assign

two employees in addition to the Administrator to the Disciplinary Review Panel, which will have the
authority to resolve the complaint within the terms of this procedure. The Administrator will act as Chair of
the Review Panel. The Review Panel shall consider all evidence, determine the facts, render a decision, and
impose consequences as necessary. The Review Panel members will be impartial. The College will make
assignments in the best interest of College operations and to ensure impartiality for the Review Panel. To
be eligible to sit on a Review Panel, the individuals must have completed College-prescribed training.

b. Any_Further Investigation: Prior to providing notice to the Respondent, the Administrator will conduct any

further investigation necessary and deliver the record of the proceeding to date to the Review Panel.
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c. Notice of Disciplinary Proceeding; At least 5 days before the first meeting of the Disciplinary Proceeding,

the Administrator must provide the Respondent with a listing of all known witnesses that have provided, or
will provide, information against the Respondent and all known information relating to the allegation,
including inculpatory and exculpatory information.

d. Attendance: The Disciplinary Proceeding normally shall be conducted in private. The Complainant,
Respondent, and either party’s Advisor (if any) shall be allowed to attend the entire portion of the
Disciplinary Proceeding at which information is received. Admission of any other person to the proceeding
shall be at the discretion of the Review Panel Chair.

e. Proceeding; The Administrator will set the schedule and agenda for the Disciplinary Proceeding. Generally,
the proceeding with include the Administrator stating the Complainant’s allegations that have led to the
proceeding, an opportunity for the Complainant and Respondent to present explanations and reasons for
a preferred resolution, and the opportunity to question witnesses. All procedural questions are subject to
the final decision of the Review Panel.

i. Presenting Information and Witnesses: The Administrator may arrange for witnesses to present

relevant information during the proceeding; the Complainant and the Respondent must submit a list
of witnesses that they intend to request to present relevant information to the Review Panel at least 3
days prior to the proceeding. Witnesses may be asked to provide information to and answer questions
from the Review Panel, Respondent, Complainant, and the parties’ respective Advisors (if any).

ii. Relevant Information: Relevant records, exhibits, and written statements may be accepted as

inculpatory or exculpatory information (i.e., information or evidence that tends to prove and disprove
the allegation) for consideration by the Review Panel. Each party must make every effort to deliver any

relevant information to the Administrator at least 3 days prior to the proceeding. Unless a party was

prevented from accessing relevant information due to factors beyond that party’s control, the Review
Panel will not consider any information, including relevant information, submitted after the
Disciplinary Proceeding.

f. Record: The Administrator will ensure that a member of College staff is present to take minutes.
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g. Failure to Attend: If a Respondent, with notice, does not attend the Disciplinary Proceeding, the

information in support of the charges may be presented and considered even if the Respondent is not
present.

h. Determination: After the Disciplinary Proceeding, the Review Panel will confer. The conference will be

private. The Review Panel shall determine whether, by a preponderance of the evidence, the Respondent
has violated each section of the Student Code of Conduct the Respondent is charged with violating. The
Chair shall assign the task of drafting the determination to themselves or another Review Panel member;
each Review Panel member will be afforded the opportunity to make comments and edits. The
determination must include a summary of the complaint; the Review Panel’s reasoning; a statement of the
consequences (if any); and directions regarding how to appeal the decision, including contact information
for the Appeal Reviewer. The Respondent shall be notified of the determination in writing within 15 days
after the conclusion of the Disciplinary Proceeding.

13. Appeal: The Respondent may appeal if the Review Panel determines that a violation of the Student Code of
Conduct occurred. An appeal of the determination is made to the Chief Student Success Officer, who must hear
the appeal and render a final decision. The Chief Student Success Officer may not have directly participated in
any other proceeding related to the charged violation, except to assign the Administrator and Review Panel.
The Chief Student Success Officer is the “Appeal Reviewer.”

a. Bases for Appeal: The Appeal Reviewer will review:

i. To determine whether the Disciplinary Proceeding was conducted fairly considering the complaint
and information presented, and in conformity with prescribed procedures, giving the Complainant a
reasonable opportunity to prepare and to present information that the Student Code of Conduct was
violated, and giving the Respondent a reasonable opportunity to prepare and to present a response to
those allegations. Deviations from designated procedures will not be a basis for sustaining an appeal
unless the deviation significantly prejudiced the results.

ii. To determine whether the decision reached regarding the Respondent was based on substantial

information (that is, whether there were facts in the case that, if believed by the fact finder, were

sufficient to establish that a violation of the Student Code of Conduct occurred).
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iii. To determine whether the consequence(s) imposed were tailored to the violation of the Student Code
of Conduct which the Respondent was found to have committed.

iv. To consider whether the Respondent was prevented by factors beyond their control from accessing
relevant information that is sufficient to alter the decision that was not brought out in the Disciplinary
Proceeding.

b. Time Limit: An appeal must be made on or before 5 days after receiving the Review Panel’s determination,
using the contact information provided in the determination. Untimely appeals will not be considered; the
appealing party will be notified in writing if their appeal is untimely.

c. Appeal Process: The appealing party will state the specific reason for their appeal in writing, using the
bases for appeal from this procedure. The Appeal Reviewer will permit the other party to submit a written
response to the appeal on or before five days of receipt. The Appeal Reviewer may request to hear each

party’s argument; in this case, minutes will be taken.

d. Record for Appeal: The Appeal Reviewer will consider the appeal using solely the appeal document, any
response, the determination, the Disciplinary Proceeding record, and (if requested) each party’s verbal
argument.

e. Appeal Results: The Appeal Reviewer will deliver the results of the appeal on or before 15 days after the
record is complete (which will begin after the response, or, if the Appeal Review requests it, after
argument). The Appeal Reviewer’s decision will include a summary of the appeal and the basis for the
Appeal Reviewer’s decision.

i. If an appeal is upheld by the Appeal Reviewer due to new information being submitted (13.a.iv.), the
Appeal Reviewer will send the complaint back to the Review Panel to allow review of the
determination with the new, relevant information and notify the parties of that decision in writing. If
due to extenuating circumstances, a member of the Review Panel is unavailable for this process, the
Appeal Reviewer may assign a new member to accommodate the circumstances. The result of the
review will be submitted to the Appeal Reviewer in writing for a final review.

i. If any appeal is upheld for any other bases of appeal listed in 13.a., the Appeal Reviewer will deliver the

decision in writing to the Respondent and Complainant and state final consequences or other
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necessary steps based on the decision.

1. The Appeal Reviewer may reduce, but not increase, the consequences assigned by the Review
Panel, unless the safety of the Respondent or College community is actively at risk. If the Appeal
Reviewer increases the consequences for any reason, that decision must be supported by
substantial information.

f. Einality: The Appeal Reviewer’s decision is final, except in cases of expulsion or other permanent dismissal
from the College. If a student has been expelled or permanently dismissed from the College, the student
may make a final appeal to the College President. In the case of expulsion or permanent dismissal, the
student must appeal to the President within 5 days of receiving the Appeal Reviewer’s final decision, and
the President will review the Record of Appeal described above to ensure that the student was afforded the
rights described in this procedure and that no overriding fact in the Record of Appeal was ignored
throughout the Student Code of Conduct Procedure. The President will consider the Record of Appeal and
promptly deliver a determination to the student in writing,

14. Recordkeeping; The College will maintain the record of the Student Code of Conduct complaint, proceedings,
and resolution for at least as long as is required by state law for the relevant type of record. While in possession
of the record, the College shall make, preserve, and have available for copying upon request of the student an

accurate and complete record of the complaint record as stated in this procedure.

15. Additional Rights and Responsibilities

a. Northwest Florida State College Campus Safety & Security: All Northwest Florida State College-employed

police officers havethe authority to control access to and to patrol College premises. Campus Safety &
Security may have an obligation to investigate alleged Code of Conduct violations as a criminal matter. The
Administrator may request that Campus Safety & Security participate in any investigation or proceeding, as
needed.

b. Inapplicable Rules: Rules that are applied in local, state, or federal civil or criminal proceedings are not

applicable to the Northwest Florida State College Student Code of Conduct. For example, and without

limitation, such inapplicable rules include those of process, procedure, and evidence that are applied in

criminal or civil court.
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c. College Legal Counsel: The College reserves the right to have counsel in attendance or on notice of any

meeting under the Student Code of Conduct.

d. Outside of Scope: Routine classroom management matters will generally be addressed by informal
instructor intervention unless the conduct is repeated or severe enough that a complaint is filed under the
Student Code of Conduct. Student failure to meet substantive course requirements is not a Student Code
of Conduct matter. Student failure to meet the published requirements of a clinical placement, other
applicable third-party standard, or other standard related to substantively completing their educational
program is not a Student Code of Conduct matter; however, the College may choose to refer student
behavior within a program, including off-site learning experiences to the Student Code of Conduct. A

student grievance against the College is not a Student Code of Conduct matter.

e. Withdrawing to Avoid Student Code of Conduct Proceeding; If a student withdraws to avoid a Student
Code of Conduct proceeding, the College may continue to follow this procedure to reach a resolution of

the complaint.

IV. STUDENT CODE OF CONDUCT CONSEQUENCES

The College may impose the following consequences either singly or in combination.

Failure to adhere to the consequences imposed may be cause for further consequences.

LEVEL ONE CONSEQUENCES

Level One consequences may be agreed upon by the Administrator and Respondent in a Resolution Plan through a

Resolution Conference orimposed by the Review Panel following a Disciplinary Proceeding.

1. Warning: The appropriate College officials may notify the Respondent that continuation or repetition of
specified conduct may be cause for other disciplinary action.

2. Reprimand: A written reprimand or censure may be given any Respondent or organization whose conduct
violates any part of these regulations. Such a reprimand does not restrict the Respondent in any way but does

have important consequences. It signifies that they are in effect being given another chance to conduct
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themselves as a proper member of the College community and that any further violation may result in
penalties that are more serious.

3. Restitution: A Respondent who has committed an offense against property may be required to reimburse the
College or other owner for damage to or misappropriation of such property. Any such payment in restitution
shall be limited to cost of repair or placement.

4. Restrictions: Restrictions upon a Respondent privilegesmay be imposed for a period. These restrictions may
include, for example, denial of the right to represent the College in any way, denial of use of facilities, parking
privileges, participation in extracurricular activities, or restriction of organizational privileges.

5. Temporary Classroom Removal: Whether before, during, or after a Student Code of Conduct complaint, the

instructor has the primary responsibility for control over classroom behavior and maintenance of academic
integrity and can order any Respondent engaged in disruptive conduct or conduct that violates the general

rules and regulations of the College to be temporarily removed from the classroom and any class sessions.

6. Volunteering or Assignment: Related to the behavior violating the Code of Conduct, the Administrator may
assign volunteer work on College premises to support the College’s mission or assign work product to the

Respondent.

LEVEL TWO CONSEQUENCES

Level Two consequences may be recommended by the Administrator, and such imposed consequence will remain

in place until the Disciplinary Proceeding has occurred and the resolution of the matter is final.

1. Suspension: Immediate, interim consequences, up to and including suspension, may be necessary in some
cases to guarantee the safety and harmony of the College environment. To provide and protect a safe learning
environment, the College reserves the right to invoke immediate consequences based upon the nature and
seriousness of the offense. The interim consequences will be tailored to the alleged offense. The interim
consequences will be followed by the Student Code of Conduct procedures. If a Respondent is suspended, he
or she will be separated from the College for a stated period and provided with the conditions of readmission to

the College.
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2. Disciplinary Probation: Continued enrollment of a Respondent on probation may be conditioned upon or

adherence to specified conditions. Any Respondent placed on probation will be notified ofthe terms and
lengthin writing. Probation may include restrictions upon the extracurricular activities of a Respondent. Any
conduct in violation of these regulations while on probationary status may result in the imposition of a more

serious disciplinary action.

LEVEL THREE CONSEQUENCES

Level Three consequences may be imposed by the Review Panel following a Disciplinary Proceeding.

1. Program Dismissal: The dismissal of a Respondent from participation in a program for a stated period.
2. College Dismissal: The dismissal of the Respondent from registration at the College for a stated period.

3. Expulsion: Permanent removal and exclusion from the College, College controlled facilities, programs, events,

and activities.

PROGRAMMATIC REQUIREMENTS

Some programs may be required to adhere to additional state, federal, or organizational and accrediting agency
guidelines and regulations regarding disciplinary consequences and proceedings. The students in these programs
will be made aware of the additional requirements and must follow those requirements as well. Those requirements
may provide that, if the student’s conduct does not meet the requirements, the student may not continue in the pro-

gram or the student’s behavior must be reported to regulatory authorities.

DUAL ENROLLMENT PROGRAM REQUIREMENTS

Dual enrollment students must have good attendance and discipline records to participate in the dual enrollment
program. Dual enrollment students understand that if they violate any items in their high school’s code of conduct,

NWFSC reserves the right to deny that student participation in dual enrollment. A few examples include:
e When a dual enrollment student is placed on out-of-school suspension by their high school, the student wil

not be permitted to attend dual enrollment classes at NWFSC physical locations for the dates indicated in the
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suspension.

¢ Dual enrollment students are not permitted to enroll in, register for, or participate in College course(s) if they are
currently subject to expulsion processes or have previously been expelled from a secondary school.

e Ifadualenrollment student has committed an act that constitutes a serious threat to any secondary or
postsecondary school or student safety (aggravated battery; homicide; armed robbery; possession, use, or sale
of any explosive; arson device; battery or aggravated; possession, use, or sale of narcotic or other controlled
substance; possession, use, or sale of any firearm; battery on a teacher or other school personnel; sexual
battery; victimization; false alarms, including but not limited to, pulling fire alarms) which results in a
recommendation for expulsion, or placement in an alternative setting, by the high school, the student will

immediately lose all privileges to participate in the dual enrollment program.

A suspended dual enrollment student will be subject to any penalties noted in the syllabi of or any other conse-
quences related to the NWFSC course(s) in which the student is registered. An expelled dual enrollment student will
be administratively withdrawn. No further due process is required under the NWFSC Student Code of Conduct in any

situation that falls under this section.

TITLE IX GRIEVANCES

The Title IX Grievance Process differs from the Student Complaint and Grievance Procedures. The procedure under
the Title IX regulations (34 C.F.R. part 106) implements Northwest Florida State College policy and state and federal
law that prohibit discrimination and harassment based on sex and gender in employment and educational pro-

grams or activities.

Any person may make a report of sexual harassment (whether or not that person is the Complainant or alleged vic-
tim of the conduct that could constitute sexual harassment). Reports may be made in person or via mail, phone call,

or email by contacting the Title IX Coordinator:
Jessica Holley-Guiles

HR Specialist, Title IX Coordinator
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100 College Blvd. East, Building 310, Niceville, FL. 32578
Phone: (850) 729-5365
Email: holleyj4@nwfsc.edu

If an individual discloses sexual harassment or discrimination to a Responsible Employee of the College, that em-

ployee is obligated to report the alleged harassment to the Title IX Coordinator.

The Title IX Coordinator will contact each Complainant to discuss the availability of supportive measures and the
Complainant’s wishes regarding the supportive measures. The Title IX Coordinator will also discuss with the

Complainant the process of filing a formal complaint and whether the Complainant will file a formal complaint.

If a formal complaint is filed either by the Complainant or the Title IX Coordinator, the College will treat
Complainants and Respondents equitably and will include an objective evaluation of all relevant evidence. Each
party may have an advisor. An investigation will be conducted by a trained investigator who will collect relevant evi-
dence and interview both parties and witnesses. The investigator will provide the evidence to both parties for re-
view, allowing at least ten (10) days for the parties to review and provide a written response. The investigator will

consider these written responses before submitting the investigative report.

The decision-maker, who cannot be the same person as the Title IX Coordinator or the investigator, must allow each
party’s advisor to cross examine the other party and all witnesses at a live hearing. Both parties will be given at least
ten (10) days between receiving the investigative report and the live hearing. Either party may request that the hear-
ing take place with the parties in separate rooms and technology enabling the parties and decision-maker to see
and hear the proceedings. The decision-maker will issue a written determination, which either party may appeal in

writing within seven (7) days of the written determination.

During the formal complaint procedure, the parties may agree to an informal resolution, which is a remedies-based,
non-judicial approach designed to eliminate a hostile environment without taking disciplinary action against a
Respondent. Both parties must voluntarily consent to the informal resolution process in writing. The College cannot

offer or facilitate an informal resolution process to resolve allegations that an employee sexually harassed a student.

To read the College’s full Title IX procedure, click here.
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STUDENT RIGHTS & RESPONSIBILITIES:

The following rights and responsibilities are afforded and ascribed to all students, regardless of location or mode of

delivery.

1. The right to be protected from discrimination and harassment
e Theright to be protected against discrimination is covered in Board of Trustees Policy GP 6.00 and is
considered “Prohibited Disruption of College Operations”. The right to be protected from harassment is
covered by Board of Trustees Policy HR 20.00. Violations of this right should be reported
here: https://www.nwfsc.edu/student-dispute-resolution/. The right to be protected against discrimination
is likewise guaranteed by the NWFSC Title IX. The right to the safety and security of one’s own academic
records
o Information about the safety and security of one’s own academic records, as well as complaint
procedures, are published annually in the College Catalog and may be found here: https://catalog.n-

wfsc.edu.

2. The right to be informed about completion, graduation, and transfer-out rates for all students, safety, policies
and crime statistics.
3. Theright to be informed about Safety Procedures and Crime Statistics
e Crime statistics are published annually in the Student Handbook.
4. The right to due process if found in violation of a college policy or procedure.
e Due process procedures are published annually in the Student Handbook.
5. The responsibility to abide by the Student Code of Conduct.

e The Student Code of Conduct is published annually in the Student Handbook.
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100 College Blvd E, Niceville, FL 32578
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Introduction

The Foundation for Individual Rights and Expression (FIRE)! writes to offer
our analysis of the Department of Education’s proposed Title IX regulations.
FIRE has been a leading advocate for student and faculty rights at institutions
of higher education since our founding in 1999.

Two of the core constitutional rights that FIRE defends are free speech and due
process.? There is no doubt that universities are both morally and legally

! Formerly known as the Foundation for Individual Rights in Education, FIRE recently changed
its name to reflect its expanded mission of protecting free expression beyond colleges and
universities. Because colleges and universities play a vital role in preserving free thought within
a free society, FIRE continues to place a special emphasis on defending the individual rights of
students and faculty members on our nation’s campuses, including freedom of speech, freedom
of association, due process, legal equality, religious liberty, and sanctity of conscience.

% Title IX policy also has profound implications for academic freedom. The provisions in the
proposed regulations that adversely affect free speech and due process also threaten academic

1
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obligated to respond to known instances of sex-based discriminationin a
manner reasonably calculated to prevent its recurrence. There is also no doubt
that public universities are bound by the Constitution to abide by the First
Amendment? and provide meaningful due process to accused students and
faculty.* Therefore, FIRE has consistently fought overzealous enforcement of
Title IX that violated student and faculty rights.®

FIRE has long held the view that institutions can effectively combat sex-based
discrimination without infringing on student and faculty expressive and
procedural rights, and that the Department of Education’s policies and
regulations must alleviate—rather than exacerbate—potential tensions
between those goals.

As President Biden has recognized, access to higher education is critical for
Americans. Indeed, in a speech as Vice President in 2012, now-President Biden
declared “[i]t is very important for our national interest to get every qualified
person into college.”® He continued, “The single most important thing for our
nation is to have the best-educated population possible.”” The repercussions of
being expelled from an institution of higher education can have profound
lifelong consequences, foreclosing professional opportunities and ending
careers before they have begun. The stakes are therefore extremely high for
both the student complainant and the accused student in campus disciplinary
proceedings, and it is essential that neither student’s ability to receive an
education is curtailed unjustly.

freedom to the extent that they apply to cases where the respondent is faculty member.
Accordingly, our criticisms of those provisions should be read broadly to also apply in the
context of faculty rights.

3 Healy v. James, 408 U.S. 169, 180 (1972).

4 See, e.g., Flaim v. Med. Coll. of Ohio, 418 F.3d 629, 633 (6th Cir. 2005); Gorman v. Univ. of R.L,
837 F.2d 7,12 (1st Cir. 1988); Dixon v. Ala. State Bd. of Educ., 294 F.2d 150 (5th Cir. 1961)
abrogation on other grounds recognized by Walsh v. Hodge, 975 F.3d 475 (5th Cir. 2020).

® Harvey Silverglate, Letter to the Editor, Specialized Assault Board Idea ‘Myopic,” HARVARD
CRIMSON, (Sept. 20, 2002), https://www.thecrimson.com/article/2002/9/20/specialized-
assault-board-idea-myopic-to [https://perma.cc/N7FB-QVBK].

¢ Biden discusses access and affordability in higher education during FSU visit, FLA. STATE UNIV.
NEws (Feb. 6, 2022, 3:35AM), https://news.fsu.edu/news/university-news/2012/02/06/biden-
discusses-access-and-affordability-in-higher-education-during-fsu-visit

[https://perma.cc/ MXG2-M8ZF].

71d
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The Department’s regulations must protect the rights of complainants and the
accused alike. Every complainant has the legal right to have their complaints
handled properly from beginning to end, and every accused party is legally
entitled to procedures that deliver on the promise of fundamental fairness. It is
against this principle of fairness to all that the Department of Education’s
policies and regulations must ultimately be measured—and it is by this measure
that the current regulations shine and the proposed regulations, in many ways,
fall short.

Executive Summary

The Department’s proposed regulations are an improvement over guidance
documents issued from April 4, 2011, through September 22, 2017, but
represent a significant step backwards from the current Title IX regulations
finalized on August 6, 2020.

While the proposed regulations maintain some important provisions from the
2020 regulations and make some modest improvements at the margins, many
aspects of the proposed regulations threaten to significantly roll back essential
free speech and due process protections central to the current regulations.®
These changes are accordingly unconstitutional. The proposed regulations are
also subject to invalidation under the Administrative Procedures Act (APA),
which does not tolerate regulations that are insufficiently justified, contrary to
a constitutional right, or otherwise not in accordance with law.

Aspects of the proposed regulations which undermine or violate student and
faculty constitutional rights and are subject to invalidation pursuant to the
APA, include, but are not limited to, the following:

e Abandoning the definition of student-on-student harassment required
by the current regulations. That the definition closely tracks the
definition announced by the U.S. Supreme Court’s ruling in Davis v.
Monroe County Board of Education. The current regulations track the
Davis definition to ensure that efforts to address sexual harassment do
not result in violations of constitutionally guaranteed free speech rights.

8 Throughout the comment the regulations currently in effect will be referred to as “the 2020
regulations” or “the current regulations” while the pending regulations subject to this
comment shall be referred to as “the proposed regulations,” the “the 2022 proposed
regulation,” “the proposal,” the “newly proposed regulations,” or the “notice of proposed
rulemaking (NPRM).”

3
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e Requiring institutions to police all sexual speech of all students from the
date of their matriculation until they have graduated. Two factors
combine to make this so. First, as noted above, the proposal would
abandon the Supreme Court’s definition of student-on-student
harassment for a less stringent definition. Second, in direct conflict with
Title IX, it would extend the Department of Education’s authority to
require institutions to take action on complaints that occur anywhere in
the world at any time—even in contexts over which the institution has no
control over the alleged harassment and no way to competently
investigate the accusations.

e Requiring institutions to issue gag orders on the parties and their
advocates that prevent them from disclosing “information and evidence
obtained solely through the sex-based harassment grievance
procedures.”

e Revoking the current regulatory requirement that accused students must
be offered an opportunity to have alive hearing to contest the allegations
against them.

e Eliminating the right to a live hearing to contest claims, and thus also
eliminating the right to cross-examination.

e Allowing a single investigator to investigate and adjudicate complaints,
dramatically increasing the odds that one person’s bias, subconscious or
otherwise, permeates the process. Such a system increases the likelihood
of error and the likelihood that accused students will be unfairly deprived
of their access to educational opportunities or benefits.

No federal regulation may require or authorize institutions of higher education
to violate the constitutional rights of students or faculty.® Nor may federal
regulations demand or permit private institutions of higher education to ignore
binding legal precedent.

Provisions in the proposed regulations that are in conflict with judicial
authority must be changed to avoid setting institutions of higher education on
an unwinnable collision course with the judiciary. As over 200 rulings favorable
to respondents since 2011 demonstrate, the judiciary has grown increasingly

? See, e.g., Quincy Cable TV, Inc. v. FCC, 768 F.2d 1434, 1438 (D.C. Cir. 1985) (holding federal
agency rules “fundamentally at odds with the First Amendment. .. can no longer be permitted
to stand”); see also Edward J. DeBartolo Corp. v. Fla. Gulf Coast Bldg. & Constr. Trades Council,
485 U.S. 568, 575-76 (1988) (observing that courts will “not lightly assume that Congress
intended to infringe constitutionally protected liberties or usurp power constitutionally
forbidden it.”).

4
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impatient with the cavalier manner with which educational institutions are
disregarding the rights of accused parties when it is politically convenient to do
s0.10

FIRE also questions the wisdom, necessity, and justification for replacing the
2020 Title IX regulations, which have been in effect for less than 2 years. For
much of that time, many students were absent from campus due to COVID-19.
Given the short and unusual tenure of the current regulations, it is impossible
to believe that the Department has already amassed sufficient data to
demonstrate a need for this comprehensive overhaul. Institutions operating
under the framework required by the current regulations have not proven
incapable of meeting the needs of complainants or of accused students. The
proverbial sky has not fallen as critics of the regulations hyperbolically
predicted.!! Indeed, when the current regulations were issued, they were
largely praised for their balance by feminist legal scholars including Harvard
Law professors Jeannie Suk Gersen'? and Janet Halley!?, as well as Lara
Bazelon, the director of the University of San Francisco Law School’s Criminal
Juvenile Justice and Racial Justice Clinical Programs.!* The editorial boards of

10 See KC Johnson, The Biggest Enemy of Campus Due Process from the Obama Years Is Back,
NATIONAL REVIEW (June 1, 2021), https://www.nationalreview.com/2021/06/the-biggest-
enemy-of-campus-due-process-from-the-obama-years-is-back/ [https://perma.cc/E38Q-
SP7X ] (“While courts typically defer to colleges and universities in academic-discipline cases,
there have been 200 decisions favorable to students accused under Title IX since the Obama
administration’s policy change. Federal appeals courts covering 29 states from Vermont to
Alaska have issued rulings making it easier for wrongly accused students to sue their
universities for gender discrimination.”).

1 See, e.g., Nicole Bedera, Trump’s New Rule Governing College Sex Assault Is Nearly Impossible
for Survivors to Use. That’s the Point, TIME (May 14, 2020), https://time.com/5836774/trump-
new-title-ix-rules [https://perma.cc/DW7U-CAJ2].

12 Jeannie Suk Gersen, How Concerning are the Trump Administration’s New Title IX
Regulations?, NEW YORKER (May 16, 2020), https://www.newyorker.com/news/our-
columnists/how-concerning-are-the-trump-administrations-new-title-ix-regulations
[https://perma.cc/EY3X-9BCH].

13 Michael Powell, Trump Overhaul of Campus Sex Assault Rules Wins Surprising Support, N.Y.
TiMES (June 25, 2020), https://www.nytimes.com/2020/06/25/us/college-sex-assault-
rules.html [https://perma.cc/92SX-WAGF].

4 Lara Bazelon, Opinion, I’m a Democrat and a Feminist. And I Support Betsy DeVos’s Title IX
Reforms., N.Y. TIMES (Dec. 4, 2018), https://www.nytimes.com/2018/12/04/opinion/-title-ix-
devos-democrat-feminist.html [https://perma.cc/P6CC-G3PS].

5}
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The Los Angeles Times'®> and The Washington Post'® similarly lauded the 2020
regulations for the thoughtful way they rectified injustices caused by prior
policies promulgated by the Department of Education’s Office for Civil Rights
(OCR).

If implemented, the shift away from the Supreme Court’s standard defining
student-on-student harassment, coupled with the numerous ways that the
proposed regulations allow institutions to eliminate due process protections
that the current regulations require, will lead to yet another spike in expensive-
to-defend Title IX litigation—most of which would be avoided if schools were
instead required to comply with the current regulations’ protections for free
speech and due process.

The Department should let the current regulations take root—or, at the very
least, make only modest changes, with a focus on defending rather than
violating student and faculty free speech and due process rights.

Analysis

As drafted, the proposed 2022 regulations offer many amendments to the 2020
regulations that significantly threaten the free speech and due process rights of
students and faculty at institutions of higher education, while keeping some
important aspects of the current regulations and offering modest
improvements to a few existing provisions.

FIRE compared the current Title IX regulations with the proposed regulations
and found that the substantial majority of the proposed revisions are entirely
incompatible with free speech and due process. However, there are similarities
between the proposed regulations and those in effect today that FIRE supports
because of their importance to preserving due process protections. With
respect to some of those provisions, we have identified ways the language can
be modified to better protect free speech and due process rights.

15 Editorial, Betsy DeVos hits the reset button on campus sexual harassment rules, L.A. TIMES
(May 8, 2020), https://www.latimes.com/opinion/story/2020-05-08/betsy-devos-trump-title-
ix [https://perma.cc/2EXF-SVQ3].

16 Editorial, What Betsy DeVos’s new Title IX changes get right — and wrong, WASH. PostT (Dec.
14, 2018), https://www.washingtonpost.com/opinions/what-betsy-devoss-new-title-ix-
changes-get-right--and-wrong/2018/12/14/a8d485e2-feea-11e8-ad40-
cdfdoe0dd65a_story.html [https://perma.cc/3ENV-CKET].
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This comment will address key provisions in the order they are presented in the
proposal itself, except in a few instances where multiple non-consecutive
provisions directly implicate the same rights. For example, multiple sections
indicate when institutions must send notices to parties and describe what the
notices must contain. For the Department’s convenience, in those instances,
this comment will combine the discussion of each section that is relevant to the
topic under a single heading.

Overarching Freedom of Speech Concerns

It has been five decades since the U.S. Supreme Court ruled that the First
Amendment applies in full force at America’s public colleges and universities.
In Healy v. James, the Supreme Court held that ““the vigilant protection of
constitutional freedoms is nowhere more vital than in the community of
American schools.””'” In so holding, the Court rejected the idea that “because of
the acknowledged need for order, First Amendment protections should apply
with less force on college campuses than in the community at large.”!® Further,
these protections apply even to highly offensive speech on campus: “[T]he mere
dissemination of ideas — no matter how offensive to good taste — on a state
university campus may not be shut off in the name alone of ‘conventions of
decency.”??

In recognition of the importance of First Amendment protections for students
and faculty, OCR stated in 2003:

OCR has consistently maintained that schools in regulating the
conduct of students and faculty to prevent or redress discrimination
must formulate, interpret, and apply their rules in a manner that
respects the legal rights of students and faculty, including those
court precedents interpreting the concept of free speech. OCR’s
regulations and policies do not require or prescribe speech, conduct
or harassment codes that impair the exercise of rights protected

17408 U.S. 169, 180 (1972); see also Rust v. Sullivan, 500 U.S. 173, 200 (1991) (“[ W]e have
recognized that the university is a traditional sphere of free expression so fundamental to the
functioning of our society that the Government’s ability to control speech within that sphere by
means of conditions attached to the expenditure of Government funds is restricted by the
vagueness and overbreadth doctrines of the First Amendment.”); Widmar v. Vincent, 454 U.S.
263, 268-69 (1981) (“With respect to persons entitled to be there, our cases leave no doubt that
the First Amendment rights of speech and association extend to the campuses of state
universities.”).

18 Healy, 408 U.S. at 180.
19 Papish v. Bd. of Curators of the Univ. of Mo., 410 U.S. 667, 670 (1973).

7
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under the First Amendment. . . . OCR interprets its regulations
consistent with the requirements of the First Amendment, and all
actions taken by OCR must comport with First Amendment
principles.2?

Despite the 2003 statement’s commitment to the contrary, the current proposal
prescribes “speech, conduct or harassment codes that impair the exercise of
rights protected under the First Amendment.”?! The root of the problem stems
from how the proposed regulations define “hostile environment harassment”
because the definition does not comply with the standard set forth by the
Supreme Court.

The Significant Due Process Problems

In a concurring opinion published four days before the Department released
the unofficial draft of the proposed regulations, Judge José Cabranes of the
United States Court of Appeals for the Second Circuit issued a stern warning
about the lack of due process that has become synonymous with how colleges
and universities adjudicate Title IX complaints prior to the 2020 regulations.
The concurrence captures a growing recognition by courts that in the decade or
so since the issuance of the April 4, 2011 Dear Colleague Letter, campus sexual
misconduct proceedings were overwhelmingly so devoid of basic due-process
protections that they “compared unfavorably to those of the infamous English
Star Chamber.”?? Judge Cabranes makes the point compellingly:

[T]his case describes deeply troubling aspects of contemporary
university procedures to adjudicate complaints under Title IX and
other closely related statutes. In many instances, these procedures
signal a retreat from the foundational principle of due process, the
erosion of which has been accompanied — to no one’s surprise — by
a decline in modern universities’ protection of the open inquiry and
academic freedom that has accounted for the vitality and success of
American higher education.

20 Gerald A. Reynolds, Assistant Sec’y for Civ. Rts., Off. for Civ. Rts., U.S. Dep’t of Educ., Dear
Colleague Letter: First Amendment (July 28, 2003),
https://www2.ed.gov/about/offices/list/ocr/firstamend.html [https://perma.cc/VLA6-
DT7M].

21 See id.

22 Vengalatorrev. Cornell Univ., 36 F.4th 87,114-15 (2d Cir. 2022) (Cabranes, J., concurring)
(citations omitted).

8
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This growing “law” of university disciplinary procedures, often
promulgated in response to the regulatory diktats of government, is
controversial and thus far largely beyond the reach of the courts
because of, among other things, the presumed absence of “state
action” by so-called private universities. Thus insulated from
review, it is no wonder that, in some cases, these procedures have
been compared unfavorably to those of the infamous English Star
Chamber.

[The] allegations, if supported by evidence, provide one such
example of the brutish overreach of university administrators at the
expense of due process and simple fairness. His allegations, if
corroborated, would reveal a grotesque miscarriage of justice at
Cornell University. As alleged, Cornell’s investigation ... denied him
access to counsel; failed to provide him with a statement of the
nature of the accusations against him; denied him the ability to
question witnesses; drew adverse inferences from the absence of
evidence; and failed to employ an appropriate burden of proof or
standard of evidence. In other cases and other universities the
catalogue of offenses can include continuing surveillance and the
imposition of double jeopardy for long-ago grievances.

There is no doubt that allegations of misconduct on university
campuses — sexual or otherwise — must, of course, be taken
seriously; but any actions taken by university officials in response to
such allegations must also comport with basic principles of fairness
and due process. The day is surely coming — and none too soon —
when the Supreme Court will be able to assess the various university
procedures that undermine the freedom and fairness of the
academy in favor of the politics of grievance. In sum: these threats
to due process and academic freedom are matters of life and death
for our great universities. It is incumbent upon their leaders to
reverse the disturbing trend of indifference to these threats, or
simple immobilization due to fear of internal constituencies of the
“virtuous” determined to lunge for influence or settle scores against
outspoken colleagues.?

Judge Cabranes further notes:

B Id.

9
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Elsewhere, I have criticized the “specialized inquisitorial
procedures that universities have developed for sexual-misconduct
cases.” José A. Cabranes, For Freedom of Expression, for Due Process,
and for Yale: The Emerging Threat to Academic Freedom at a Great
University, 35 Yale L. & Pol’y Rev. 345, 353 (2017). These procedures
can deprive the accused of various rights, including the right to a
public hearing or the complete record of a private hearing, the right
to have counsel speak on the accused’s behalf, the right to friendly
witnesses, the right to confront and cross-examine adverse
witnesses, and the right to the presumption of innocence until
proven guilty. Id. at 355; see also José A. Cabranes, The New
‘Surveillance University,” Washington Post (Jan. 11, 2017)
(describing the adoption of university surveillance and reporting
regimes which can be used as “tool[s] for policing the teaching and
research of the professoriate”). Even short of formal discipline, such
lack of due process may inflict reputation harm, particularly where
rules of “confidentiality” make it effectively impossible for an
accused to respond publicly to damaging pronouncements by
managers of the university grievance system.?*

The Department’s tacit, and in some instances explicit, approval of policies that
curtail tried and true methods of ensuring fair adjudication of complaints has
contributed mightily to the problem—a fact that a growing number of courts are
addressing. Indeed, multiple courts have explicitly cited the Department’s
policies that undermine due process as a factor supporting an inference that
institutions violated Title IX by running roughshod over the rights of accused
students—an overwhelmingly male population—in order to avoid Departmental
sanctions. For example, writing for the United States Court of Appeals for the
Seventh Circuit, then-Judge Amy Coney Barrett explained:

The [April 4, 2011, Dear Colleague]| letter and accompanying
pressure gives John a story about why Purdue might have been
motivated to discriminate against males accused of sexual assault.?

Justice Barrett is not alone in her view that pressure from the Department of
Education to limit due process rights might be contributing to a hostile
environment for male students in violation of Title IX.2° This trend of opinions

24 Id. at 114 n.3 (Cabranes, J. concurring).
% Doe v. Purdue, 928 F.3d 652, 669 (7th Cir. 2019).

26 See, e.g., Doe v. Univ. of Denver, 1 F.4th 822, 835-36 (10th Cir. 2021) (“Title IX plaintiffs
challenging the outcome of a sexual-misconduct proceeding will rarely have direct evidence or

10
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demonstrates that the Department must require schools to treat complainants
and respondents fairly, or the policies themselves will violate Title IX. A Title
IX regulation that incentivizes institutions to adopt policies that might violate
Title IX is legally and morally wrong.

Moreover, any time an institution introduces a procedural defect into the
grievance process, it introduces the potential for an erroneous outcome.?” Even
one procedure that violates due process can invalidate the outcome of a
grievance process, which will in turn undermine the Department’s goals of
eliminating sex discrimination and ensuring that sex discrimination is
promptly and effectively redressed. Successful legal challenges against a
defective grievance process will only correct the defective procedures
themselves. Litigation over procedural deficiencies delays the just resolution of
the underlying sex discrimination claim. In addition, rehashing the events of
alleged sex discrimination both in the grievance process and in court does not
ensure prompt and effective redress of the claims, but instead requires the
parties to relive those events multiple times.

Proposing regulations that strip the accused of due process protections
mirroring those required by numerous courts—less than two years after the

even strong circumstantial evidence sufficient to overcome a school’s ‘anti-respondent, not
anti-male’ argument. But here John has marshaled enough evidence to satisfy his burden of
showing that. .. the University’s explanations of its conduct were pretextual.”); Schwake v.
Ariz. Bd. of Regents, 967 F.3d 940, 948 (9th Cir. 2020) (“[W]e consider first the allegations of
background indicia of sex discrimination, namely, the pressure that the University faced
concerning its handling of sexual misconduct complaints and gender-based decisionmaking
against men in sexual misconduct disciplinary cases.”); Doe v. Univ. of the Scis., 961 F.3d 203,
209-10 (3d Cir. 2020) (siding with a plaintiff who alleged the university “limited procedural
protections afforded to male students like [Doe] in sexual misconduct cases.”) (citation
omitted); Doe v. Baum, 903 F.3d 575, 586 (6th Cir. 2018) (“When viewing this evidence in the
light most favorable to Doe, as we must, one plausible explanation is that the Board discredited
all males, including Doe, and credited all females, including Roe, because of gender bias.”); Doe
v. Miami Univ., 882 F.3d 579, 593 (6th Cir. 2018) (“Taken together, the statistical evidence that
ostensibly shows a pattern of gender-based decision-making and the external pressure on
Miami University supports at the motion-to-dismiss stage a reasonable inference of gender
discrimination. ”).

27 See, e.g., Doe v. Regents of Univ. of Cal., 23 F.4th 930 (9th Cir. 2022); Doe v. Tex. A&M Univ.—
Kingsville, No. 2:21-CV-00257 (S.D. Tex. Nov. 5, 2021); Doe v. N.Y. Univ., No. 1:20-CV-01343-
GHW, 2021 WL 1226384 (S.D.N.Y. Mar. 31, 2021); Doe v. Coastal Carolina Univ., 522 F. Supp. 3d
173 (D.S.C. 2021); Feibleman v. Trustees of Colum. Univ. in City of N.Y., No. 19-CV-4327 (VEC),
2020 WL 882429, at *1 (S.D.N.Y. Feb. 24, 2020); see also Schwake v. Ariz. Bd. of Regents, 967 F.3d
940 (9th Cir. 2020); Doe v. Univ. of the Scis., 961 F.3d 203, 209 (3d Cir. 2020); Doe v. Perdue Univ.,
928 F.3d 652 (7th Cir. 2019); Doe v. Wash. & Lee Univ., No. 6:19-CV-00023, 2021 WL 1520001
(W.D. Va. Apr. 17, 2021); Doe v. Am. Univ., No. 19-CV-03097 (APM), 2020 WL 5593909 (D.D.C.
Sept. 18, 2020).

11
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adoption of the current regulations enacted to bring federal enforcement in
line with judicial authority—is the very definition of arbitrary and capricious.
Changes must be made to the proposed regulations to adequately protect the
rights of accused parties and thus properly protect the rights of all as Title IX
requires.

Section-by-Section Analysis

Proposed Section 106.2: Definitions

The proposed 2022 regulations define “programs and activities” so broadly that
entities lacking any connection to education fall within the plain language of
the terms. The terms “program or activity and program” are defined
collectively as:

Program or activity and program means all of the operations of -

(1) () A department, agency, special purpose district, or other
instrumentality of a State or local government; or

(i) The entity of a State or local government that distributes such
assistance and each such department or agency (and each other
State or local government entity) to which the assistance is
extended, in the case of assistance to a State or local government;

(2) () A college, university, or other postsecondary institution, or a
public system of higher education; or

(i) A local educational agency (as defined in 20 U.S.C. 8801), system
of vocational education, or other school system;

(8 () An entire corporation, partnership, other private
organization, or an entire sole proprietorship -

(A) If assistance is extended to such corporation, partnership,
private organization, or sole proprietorship as a whole; or

(B) Which is principally engaged in the business of providing
education, health care, housing, social services, or parks and
recreation; or

12
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(ii) The entire plant or other comparable, geographically separate
facility to which Federal financial assistance is extended, in the case
of any other corporation, partnership, private organization, or sole
proprietorship; or

{4) Any other entity that is established by two or more of the entities
described in paragraph (1), (2), or (3) of this definition, any part of
which is extended Federal financial assistance.

This proposed definition is overbroad in multiple ways. First, subsections 1(i)-
(i1) have no nexus to education at all. Nor does subsection (4). Subsection (3}
also doesn’t require a nexus to education, given that subsections (3)(i3{A) and
(3¥(1)(B) are separated with the word “or.” The Department must address this
problem because the regulations may lawfully govern only entities properly
within the Department’s authority to regulate. The Department should not revise
the 2020 definition of “program or activity.” Alternatively, it should use clearer
language to ensure the terms are cabined to only include those activities and
programs related to K-12 or postsecondary education and related activities.

The proposed regulations define “hostile environment harassment” as follows:

Unwelcome sex-based conduct that is sufficiently severe or
pervasive, that, based on the totality of the circumstances and
evaluated subjectively and objectively, denies or limits a person’s
ability to participate in or benefit from the recipient’s education
program or activity (i.e., creates a hostile environment). Whether a
hostile environment has been created is a fact-specific inquiry that
includes consideration of the following:

(i) The degree to which the conduct affected the complainant’s
ability to access the recipient’s education program or activity;

(i) The type, frequency, and duration of the conduct;

(iii) The parties’ ages, roles within the recipient’s education
program or activity, previous interactions, and other factors about
each party that may be relevant to evaluating the effects of the
alleged unwelcome conduct;

{(iv) The location of the conduct, the context in which the conduct
occurred, and the control the recipient has over the respondent; and
(v} Other sex-based harassment in the recipient’s education
program or activity.

This definition does not match the one required by the Supreme Court.

13
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In Davis v. Monroe County Board of Education, the only time the Supreme Court
of the United States has addressed student-on student harassment, it
established and limited institutional liability in Title IX lawsuits:

[Flunding recipients are properly held liable in damages only where
they are deliberately indifferent to sexual harassment, of which they
have actual knowledge, that is so severe, pervasive, and objectively
offensive that it can be said to deprive the victims of access to the
educational opportunities or benefits provided by the school.?®

In contrast, the proposed definition would require institutions to police speech
that is “sufficiently severe or pervasive” (emphasis added). Replacing the
severe “and” pervasive prongs of Davis with severe “or” pervasive is a
significant change that is not permitted under Davis. Indeed, the Davis opinion
discussed the importance of requiring severity and pervasiveness over the
course of three paragraphs:

Whether gender-oriented conduct rises to the level of actionable
“harassment” thus “depends on a constellation of surrounding
circumstances, expectations, and relationships,” Oncale v.
Sundowner Offshore Services, Inc., including, but not limited to, the
ages of the harasser and the victim and the number of individuals
involved....Indeed, at least early on, students are still learning how
to interact appropriately with their peers. It is thus understandable
that, in the school setting, students often engage in insults, banter,
teasing, shoving, pushing, and gender-specific conduct that is
upsetting to the students subjected to it. Damages are not available
for simple acts of teasing and name-calling among school children,
however, even where these comments target differences in gender.
Rather, in the context of student-on-student harassment, damages
are available only where the behavior is so severe, pervasive, and
objectively offensive that it denies its victims the equal access to
education that Title IX is designed to protect.

The dissent fails to appreciate these very real limitations on a
funding recipient’s liability under Title IX. It is not enough to show,
as the dissent would read this opinion to provide, that a student has
been “teased,” or “called . . . offensive names,”. . . . Nor do we
contemplate, much less hold, that a mere “decline in grades is

2526 U.S. 629, 651 (1999).
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enough to survive” a motion to dismiss. . . . We trust that the
dissent’s characterization of our opinion will not mislead courts to
impose more sweeping liability than we read Title IX to require.

Moreover, the provision that the discrimination occur “under any
education program or activity” suggests that the behavior be serious
enough to have the systemic effect of denying the victim equal
access to an educational program or activity. Although, in theory, a
single instance of sufficiently severe one-on-one peer harassment
could be said to have such an effect, we think it unlikely that
Congress would have thought such behavior sufficient to rise to this
level in light of the inevitability of student misconduct and the
amount of litigation that would be invited by entertaining claims of
official indifference to a single instance of one-on-one peer
harassment. By limiting private damages actions to cases having a
systemic effect on educational programs or activities, we reconcile
the general principle that Title IX prohibits official indifference to
known peer sexual harassment with the practical realities of
responding to student behavior, realities that Congress could not
have meant to be ignored.?

In the past, the Department has claimed that using the severe “or” pervasive
formulation is consistent with Davis.?® But “or” and “and” are not functionally
equivalent and using the disjunctive formulation is inconsistent with Davis.
The difference alters what conduct is actionable harassment, and which speech
is protected.

A recent case from Harvard University demonstrates the danger of defining
harassment using the “severe or pervasive” formulation contemplated in the
proposed rules. Harvard’s Office for Dispute Resolution found anthropology
professor John Comaroff responsible for sexual harassment which it deemed
“severe,” but not pervasive. Harvard sanctioned Comaroff by placing him on
unpaid administrative leave and prohibiting him from teaching required
courses or taking on any new graduate student advisees through the next
academic year. Comaroff’s offense? He reasonably “warn[ed] Kilburn not to

29 Id. at 651-53. (citations omitted).

30 DEp’T OF EDUC., OFF. FOR CIV. RTS., REVISED SEXUAL HARASSMENT GUIDANCE: HARASSMENT OF
STUDENTS BY SCHOOL EMPLOYEES, OTHER STUDENTS, OR THIRD PARTIES v—vi (Jan. 2001),
https://www2.ed.gov/about/offices/list/ocr/docs/shguide.pdf [https://perma.cc/ HKX6-
XPLP] (rescinded Aug. 26, 2020); see Dep’t of Educ., Off. for Civ. Rts., OCR Letter to Educators
and Stakeholders (Aug. 26, 2020), https://www2.ed.gov/policy/gen/guid/fr-200826-letter.pdf
[https://perma.cc/3EKP-CJFG].
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travel with her same-sex partner to Cameroon, where lesbians are frequently
the target of rape.”®! Students must be told about these dangers so they can take
appropriate measures to protect themselves. Had Harvard also been required
to prove the conduct was pervasive, Professor Comaroff likely would have
avoided sanction.

The Department must not adopt a definition of hostile environment harassment
that uses the “sufficiently severe or pervasive” formulation or a similar variant,

and must instead keep the current regulations’ “severe and pervasive”
requirements established by the Supreme Court.

The proposed definition of hostile environment harassment is also insufficient
because it does not require the speech or conduct in question to be targeted at
the complainant on the basis of sex. In the commentary accompanying the
proposed regulations, the Department explains this change as follows:

A hostile environment can occur even if the harassment is not targeted
specifically at the individual complainant. For example, if a group of
students or a teacher regularly directs sexual comments toward a
student, a sex-based hostile environment may be created for others in the
classroom.

The Department’s explanation for not requiring that conduct target the
complainant on the basis of sex is arbitrary and capricious in violation of the

31 Aaron Sibarium, This Harvard Professor Was Found Guilty in the Press. Court Records Tell a
Different Story, WASH. FREE BEACON (Aug. 19, 2022, 4:59 AM),
https://freebeacon.com/campus/this-harvard-professor-was-found-guilty-in-the-press-
court-records-tell-a-different-story [https://perma.cc/9AYB-D9SR].
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Administrative Procedures Act.?? It also violates the APA because it is at odds
with First Amendment jurisprudence. 3

Speech that is not directed at a complainant is especially likely to be protected
under the First Amendment. In Rodriguez v. Maricopa Community College
District, for example, the United States Court of Appeals for the Ninth Circuit
held that a professor’s emails did not constitute unprotected expression, in part
because the communications—while potentially deeply offensive to Hispanic
faculty—were not targeted at the complainants.?* To comply with the First
Amendment, the proposed definition of hostile environment must be revised to
add the requirement that the conduct in question target the complainant on the
basis of sex.*®

32 The Supreme Court has made clear that it “requires final rules to ‘articulate a satisfactory
explanation for [the] action including a rational connection between the facts found and the
choice made.”” This in turn allows courts “to assess whether the agency has promulgated an
arbitrary and capricious rule by ‘entirely fail[ing] to consider an important aspect of the
problem [or] offer[ing] an explanation for its decision that runs counter to the evidence before
[it].”” Little Sisters of the Poor Saints Peter & Paul Home v. Pennsylvania, 140 S. Ct. 2367, 2383
(2020) (citing Motor Vehicle Mfis. Assn. of United States, Inc. v. State Farm Mut. Auto. Ins. Co.,
463 U.S. 29, 43 (1983) (internal quotation marks omitted)). Courts will readily invalidate an
administrative action, including a final rule when an agency’s requirements under the APA are
not met. See e.g., District of Columbia v. United States Dep’t of Agric., 496 F. Supp. 3d 213, 257
(D.D.C. 2020), appeal dismissed, No. 20-5371, 2021 WL 1439861 (D.C. Cir. Mar. 23, 2021)
(vacating final rule that limited waivers of work requirements on which receipt of food
assistance from Supplemental Nutrition Assistance Program could be conditioned); Nat’l
Women’s L. Ctr. v. Off. of Mgmt. & Budget, 358 F. Supp. 3d 66 (D.D.C. 2019) (vacating Office of
Management & Budget’s stay of pay data collection through employer information reports).

33 The Department of Education is bound by the requirements set forth in the APA, which
establishes a uniform set of standards for formal rulemaking and also defines the scope of
judicial review. See 5 U.S.C. § 500 et seq. The APA instructs courts to invalidate an agency’s
action that is “arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with
law,” “contrary to constitutional right, power, or immunity,” “in excess of statutory
jurisdiction, authority, or limitations, or short of statutory right,” or “without observance of

procedure required by law.” 5 U.S.C. § 706(2)(A-D).

31605 F.3d 703, 710 (9th Cir. 2010) (“Kehowski’s website and emails were pure speech; they
were the effective equivalent of standing on a soap box in a campus quadrangle and speaking to
all within earshot. Their offensive quality was based entirely on their meaning, and not on any
conduct or implicit threat of conduct that they contained.”).

3520 U.S.C. § 1681 (“No person in the United States shall, on the basis of sex, be excluded from
participation in, be denied the benefits of, or be subjected to discrimination under any
education program or activity receiving Federal financial assistance....”); see, e.g., Frazer v.
Temple Univ., 25 F. Supp. 3d 598, 614 (E.D. Penn. 2014) (“To establish actual notice for purposes
of a hostile education environment under Title IX, the prior action by Cerett must have been
directed at Plaintiff or some other similar victim because of her sex.”).
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The proposed regulations also instruct institutions to consider “(iv) The
location of the conduct, the context in which the conduct occurred, and the
control the recipient has over the respondent.” This factor must be modified.
Davis imposes liability upon institutions only for failing to address conduct
where the “recipient exercises substantial control over both the harasser and
the context in which the known harassment occurs.”®® The Court could not
have been clearer:

The language of Title IX itself—particularly when viewed in
conjunction with the requirement that the recipient have notice of
Title IX’s prohibitions to be liable for damages—also cabins the
range of misconduct that the statute proscribes. The statute’s plain
language confines the scope of prohibited conduct based on the
recipient’s degree of control over the harasser and the
environment in which the harassment occurs.?’

While the proposed regulations require institutions to consider the context in
which the alleged harassment occurs, they do not make clear that Title IX only
requires institutions to take action in cases where the alleged misconduct
occurred in a context over which the institution exercises substantial control.

The Department must clarify that when it states that institutions must consider
“[t]he location of the conduct, the context in which the conduct occurred, and the
control the recipient has over the respondent,” those factors are dispositive. To
have authority pursuant to Title IX, an institution must always have control
over the respondent and the context in which the alleged misconduct occurred.
When the alleged misconduct occurs on its property in the United States, it is
reasonable to presume an institution has control over the context. An
Institution may also have control over the context of an allegation that occurs
off its property—for example, when students are traveling for school-sponsored
activities. Making this clarification is necessary to bring the language into
compliance with Davis and the plain language of Title IX.

Another way the proposed definition is broader and thus covers more
expression than Davis permits is, where it merely requires the speech to
“den[y] or limit[] a person’s ability to participate in or benefit from the
recipient’s education program or activity,” whereas the Supreme Court’s
standard requires conduct to effectively deprive victims of equal access to the
educational opportunities or benefits the school provides. Commenting on an

36 Davis, 526 U.S. at 645 (emphasis added).
37 Id. at 644 (emphases added).
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October 2010 “Dear Colleague” letter that used a formulation similar to that
which the Department of Education now proposes, the National Coalition
Against Censorship noted that “[t]he term ‘interfere with’ is so open-ended as
to include innocuous comments that are clearly protected speech, and makes
the response of the hearer the critical issue, ignoring the requirement in Davis
that the speech be ‘objectively offensive.””®® Indeed, the term “limits” is
similarly so vague and open-ended that it ironically poses no limit at all on the
speech that is prohibited.

Notably, the Department’s proposed language has already been severely
criticized by the United States Court of Appeals for the Eleventh Circuit. In
Speech First v. Cartwright, a First Amendment challenge was brought against a
University of Central Florida anti-harassment policy which uses language
substantially similar to that of the proposed regulation.® As set forth by the
Eleventh Circuit:

The policy states that “[iln evaluating whether a hostile
environment exists, the university will consider the totality of
known circumstances, including, but not limited to” the following
factors:

» The frequency, nature and severity of the conduct;

» Whether the conduct was physically threatening;

e The effect of the conduct on the complainant’s mental or
emotional state;

 Whether the conduct was directed at more than one person;

* Whether the conduct arose in the context of other discriminatory
conduct or other misconduct;

o Whether the conduct unreasonably interfered with the
complainant’s educational or work performance and/or university
programs or activities; and

e Whether the conduct implicates concerns related to academic
freedom or protected speech.*

38 COMMENTS BY THE NATIONAL COALITION AGAINST CENSORSHIP ON FEDERAL ENFORCEMENT OF CIVIL
RIGHTS LAWS PROTECTING STUDENTS AGAINST BULLYING, VIOLENCE AND HARASSMENT TO THE UNITED
STATES COMMISSION ON CIVIL RIGHTS (May 27, 2011),
http://www.eusccr.com/11.%20National%20Coalition%20Against%20Censorship.pdf
[https://perma.cc/2RGL-RFML].

39 Free Speech, Inc. v. Cartwright, 32 F.4th 1110 (11th Cir. 2022).

40 Id. at 1115. Arguably, the University of Central Florida’s policy proscribes slightly less speech
than the policy proposed by the Department now. UCF’s policy requires the speech to
“unreasonably interferes with, limits, deprives, or alters the terms or conditions of education
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While the court only needed to rule on associational standing and preliminary
injunction issues and not on the constitutional law claims directly, Judge
Stanley Marcus offered a blistering critique of the policy in his concurrence:

Ijoin fullyin Judge Newsom’s opinion for this Court. The University
of Central Florida’s discriminatory-harassment policy almost
surely violates the First Amendment. It is grievously overbroad, and
itis a content- and viewpoint-based restraint on free speech.

[...]

A discriminatory-harassment policy that assumes the most popular
idea or the idea that least “interferes with, limits, deprives, or alters
the terms or conditions of education” is the correct one is plainly at
odds with the First Amendment and our notion of free speech.*!

While Judge Marcus’s words are not yet binding law in the Eleventh Circuit, the
Department of Education would be unwise to ignore his warning. If the
Department departs from the Davis standard, that provision will fail a
constitutional challenge.

The only way to ensure that the Department’s definition of “hostile
environment harassment” can avoid invalidation on judicial review as being
unconstitutional (not to mention arbitrary and capricious or contrary to a
constitutional right in violation of the APA) is for the Department to use a
definition that tracks all elements of the Davis standard precisely, including the
requirement that the conduct in question “effectively denies a person equal
access to the recipient’s education program or activity.”

For the sake of consistency, and to avoid confusion, section 106.45(h)(3) of the
proposed regulations, which deals with remedies, should similarly be amended
to avoid language about access to educational programs and activities being
“limited.” In establishing a Title IX Coordinator’s responsibilities once the

(e.g., admission, academic standing, grades, assignment); employment (e.g., hiring,
advancement, assignment); or participation in a university program or activity (e.g., campus
housing), when viewed from both a subjective and objective perspective” whereas the
Department’ proposal requires merely that the alleged conduct “limits a person’s ability to
participate in or benefit from the recipient’s education program or activity.”

41 Id. at 1129 (Marcus, J., concurring).
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institution has concluded that sex discrimination occurred, the proposed
section states:

If there is a determination that sex discrimination occurred, as
appropriate, require the Title IX Coordinator to provide and
implement remedies to a complainant or other person the recipient
identifies as having had equal access to the recipient’s education
program or activity limited or denied by sex discrimination, and
require the Title IX Coordinator to take other appropriate prompt
and effective steps to ensure that sex discrimination does not
continue or recur within the recipient’s education program or
activity under § 106.44(f)(6).

The paragraph should be fixed by simply eliminating the words “limited or.”

The proposed regulations and accompanying explanations attempt to justify
the Department’s departures from the Davis standard by mistakenly
characterizing it as applying only in the context of “private actions for
monetary damages.” But the court in Davis did much more than set a liability
standard. The Court acknowledged this plainly when it stated:

Here, however, we are asked to do more than define the scope of the
behavior that Title IX proscribes. We must determine whether a
district’s failure to respond to student-on-student harassmentin its
schools can support a private suit for money damages.*

And that is not the only part of the opinion that emphasizes that the court also
addressed the limits of what Title IX itself proscribes. In its discussion on the
limits of Title IX’s reach, the Court was explicit:

The language of Title IX itself—particularly when viewed in
conjunction with the requirement that the recipient have notice of
Title IX’s prohibitions to be liable for damages—also cabins the
range of misconduct that the statute proscribes. The statute’s plain
language confines the scope of prohibited conduct.. .*

In other words, Justice Sandra Day O’Connor and the four justices joining
her to form Davis’s majority—Justices John Paul Stevens, David Souter,
Stephen Breyer, and Ruth Bader Ginsburg—understood that they were

42 Davis, 526 U.S. at 639.
3 Id. at 644.
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setting the liability standard and “defin[ing] the scope of the behavior that
Title IX proscribes.”

The opinion offers further evidence that it was defining “student-on-student”
harassment with students’ free speech rights in mind. As FIRE’s then-executive
director explained:

Authored by Justice Anthony Kennedy, the dissent in Davis warned
of “campus speech codes that, in the name of preventing a hostile
educational environment, may infringe students’ First Amendment
rights.” Kennedy noted that “a student’s claim that the school
should remedy a sexually hostile environment will conflict with the
alleged harasser’s claim that his speech, even if offensive, is
protected by the First Amendment.” Kennedy also warned that
“[t[he majority’s test for actionable harassment will, as a result,
sweep in almost all of the more innocuous conduct it acknowledges
as a ubiquitous part of school life.”

In response, Justice O’Connor’s majority opinion was very careful
to “acknowledge that school administrators shoulder substantial
burdens as a result of legal constraints on their disciplinary
authority.” Addressing Kennedy’s concerns, O’Connor reassured
the dissenting justices that it would be “entirely reasonable for a
school to refrain from a form of disciplinary action that would
expose it to constitutional or statutory claims.” The -careful
standard laid out in Davis was purposefully designed to impose what
O’Connor characterized as “very real limitations” on liability, in
part as recognition of the importance of protecting campus speech
rights.**

It is simply inconceivable that that the Supreme Court set an exacting standard
for civil damages because that is necessary to avoid placing institutions under
pressure to violate student rights, yet did not intend the same careful threshold
to govern federal enforcement of Title IX. After all, if the threat of losing a
lawsuit might incentivize campus administrators to overreact, certainly the
looming threat of agency investigation and the possible loss of federal funding

41 Robert Shibley, Why the Supreme Court’s Davis standard is necessary to restore free speech to
America’s college campuses: Part I, FIRE (Oct. 14, 2019), https://www.thefire.org/why-the-
supreme-courts-davis-standard-is-necessary-to-restore-free-speech-to-americas-college-
campuses-part-i [https://perma.cc/M5JJ-UAZX].
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would put exponentially more pressure on administrators to punish student
expression.

In the 23 years since Davis was decided, many courts have recognized that the
decision draws the appropriate line between speech that is protected and
actionable discriminatory conduct.

The Davis standard has repeatedly protected the First Amendment rights of
students.* Courts have routinely struck down university anti-harassment
policies as vague or overbroad when those policies failed to include the
elements ultimately set forth in Davis.*®

Most recently, in May, a federal district court issued a preliminary injunction
against enforcement of the University of Houston’s anti-discrimination policy,
citing Davis in holding that the plaintiffs “will likely succeed on the merits
because the [] policy does not comport with the standard adopted by the
Supreme Court.”#” That decision came on the heels of the United States Court

* See, e.g., Nungesserv. Colum. Univ., 244 F. Supp. 3d 345, 366-67 (S.D.N.Y. 2017) (holding
student accused of rape could not invoke Title IX to “censor the use of the terms ‘rapist’ and
‘rape’” by the alleged victim of the crime on the grounds that the accusation bred an
environment of pervasive and severe sexual harassment for the accused student); B.H. ex rel.
Hawk v. Easton Area Sch. Dist., 725 F.3d 293 (3d Cir. 2013) (holding school district could not
invoke Title IX to prohibit students from wearing “I <3 boobies” bracelets intended to increase
breast cancer awareness); ¢f. Felber v. Yudof, 851 F. Supp. 2d 1182, 1188 (N.D. Cal. 2011)
(dismissing Title VI claim because other students’ criticisms of Israel and support for Hamas
and Hezbollah in school plaza is pure political speech and expressive conduct that does not
suffice to create a hostile environment).

4 McCauley v. Univ. of the V.I., 618 F.3d 232 (3d Cir. 2010) (upholding district court’s
invalidation of university harassment policy on First Amendment grounds); DeJohn v. Temple
Univ., 537 F.3d 301, 319 (3d Cir. 2008) (striking down former sexual harassment policy on First
Amendment grounds and holding that because policy failed to require that speech in question
“objectively” created a hostile environment, it provided “no shelter for core protected speech”);
Dambrotv. Cent. Mich. Univ., 55 F.3d 1177 (6th Cir. 1995) (declaring university discriminatory
harassment policy facially unconstitutional); Roberts v. Haragan, 346 F. Supp. 2d 853 (N.D. Tex.
2004) (finding university sexual harassment policy unconstitutionally overbroad); Bair v.
Shippensburg Univ., 280 F. Supp. 2d 357 (M.D. Pa. 2003) (enjoining enforcement of university
harassment policy due to overbreadth); Booher v. Bd. of Regents, N. Ky. Univ., No. 96-135, 1998
U.S. Dist. LEXIS 11404 (E.D. Ky. Jul. 21, 1998) (finding university sexual harassment policy void
for vagueness and overbreadth); Corry v. Leland Stan. Junior Univ., No. 740309 (Cal. Super. Ct.
Feb. 27, 1995) (slip op.) (declaring “harassment by personal vilification” policy
unconstitutional); UWM Post, Inc. v. Bd. of Regents of the Univ. of Wis. Sys., 774 F. Supp. 1163
(E.D. Wis. 1991) (declaring university racial and discriminatory harassment policy facially
unconstitutional); Doe v. Univ. of Mich., 721 F. Supp. 852 (E.D. Mich. 1989) (enjoining
enforcement of university discriminatory harassment policy due to unconstitutionality).

47 See Speech First, Inc. v. Khator, No. H-22-582, 2022 WL 1638773 at 2* (S.D. Tex. May 20, 2022).
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of Appeals for the Fifth Circuit’s 2020 opinion in Speech First v. Fenves, where
the court cited Davis as grounds for vacating a district court order mooting a
challenge to an allegedly overbroad anti-harassment policy and Bias Response
Team:

Whether Davis may constitutionally support purely verbal
harassment claims, much less speech-related proscriptions outside
Title IX protected categories[,] has not been decided by the Supreme
Court or this court and seems self-evidently dubious.*®

The Davis standard is not just the constitutionally required standard, it also
effectively protects the rights of victims of discriminatory student-on-student
harassment. Over the years, plaintiffs have successfully used the Davis
standard to hold institutions accountable for their deliberate indifference to
student-on-student harassment.*’

Moreover, OCR historically has also explicitly rejected the idea that a different
standard for harassment applies when a court determines liability in lawsuits
against schools as compared to when it determines a school has violated Title

*8979 F.3d 319, 337 n. 16 (5th Cir. 2020).

49 See, e.g., Niesen v. Iowa St. Univ., No. 4:17-cv-201-RAW, 2017 U.S. Dist. LEXIS 221061 (S.D.
Iowa Nov. 3, 2017) (denying motion to dismiss student’s Title IX claim for retaliation that she
experienced after reporting an alleged sexual assault because the university did not respond to
her complaints about the retaliation); S.K. v. N. Allegheny Sch. Dist., 168 F. Supp. 3d 786, 797-98
(W.D. Pa. 2016) (holding plaintiff adequately pleaded Title IX claim where bullying of plaintiff
had grown to the point where it “was its own sport” and principal never punished the
harassers); T.E. v. Pine Bush Cent. Sch. Dist., 58 F. Supp. 3d 332, 365 (S.D.N.Y. 2014) (denying
school district’s motion for summary judgment on students’ Title VI claim for anti-Semitic
harassment in part because a reasonable jury could find that a “handful of assemblies. . . could
not have plausibly changed the anti-Semitic sentiments of the student harassers”).

Interestingly, in its comment criticizing the current regulation’s departure from the 2011 Dear
Colleague Letter, the Victim Rights Law Center argued that the letter’s policies were necessary
because, in their eight years of advocacy before it was issued, “VRLC attorneys practiced in an
arena characterized by untrained adjudicators, unreliable and variable standards, and
unaddressed complaints of sexual assault and rape.” To support this contention, VRLC
included a footnote (n.2) with alengthy string cite of cases. In every one of those cases,
however, the court cited the Davis decision to allow a student’s lawsuit alleging that the
institution had been deliberately indifferent to unlawful discriminatory harassment to
proceed. These cases further demonstrate that the Davis standard is effective in holding
institutions accountable under Title IX. See VicTIM RIGHTS LAW CENTER, PUBLIC COMMENT BY THE
VicTiM RIGHTS LAW CENTER ON THE DEPARTMENT OF EDUCATION’S PROPOSED REGULATIONS
REGARDING TITLE IX OF THE EDUCATION AMENDMENTS OF 1972 (Jan. 14, 2019),
https://victimrights.org/wp-content/uploads/2021/06/Comment-_-Finalized-for-
Distribution-_-1.14.19.pdf [https://perma.cc/AFN3-M4FJ].
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IX for its own enforcement purposes. The Department’s 2001 Revised Sexual
Harassment Guidance explained: “[S]chools benefit from consistency and
simplicity in understanding what is sexual harassment for which the school
must take responsive action. A multiplicity of definitions would not serve this
purpose.”®

Multiple cases cite Davis to strike down overbroad anti-harassment policies,
protect students’ free speech rights, and hold institutions accountable when
they are deliberately indifferent to unlawful, discriminatory student-on-
student harassment. These cases demonstrate that the lines set in the case
work properly to protect the rights of all. The case does not set an impossibly
high standard that allows harassing behavior to run amok on campuses.

Given the Davis standard’s effectiveness and the Department’s declarations
that “schools benefit from consistency and simplicity in understanding what is
sexual harassment for which the school must take responsive action” and that a
“multiplicity of definitions would not serve this purpose,” the Department
cannot adequately justify the proposal to abandon Davis for a less speech-
protective standard. Forcing institutions to consider a multiplicity of
definitions—particularly the overbroad definition contemplated by the
proposed regulations—will foreseeably lead to confusion that will result in
violations of students’ free speech rights.®! Accordingly, in addition to being
unconstitutional, and thus in violation of the APA, supplanting the Davis
standard is also arbitrary and capricious. To avoid this problem, the current
regulations’ definition should remain unchanged.>?

S0 DEP’T OF EDUC., OFF. FOR CIV. RTS., REVISED SEXUAL HARASSMENT GUIDANCE: HARASSMENT OF
STUDENTS BY SCHOOL EMPLOYEES, OTHER STUDENTS, OR THIRD PARTIES vi (Jan. 2001),
https://www2.ed.gov/about/offices/list/ocr/docs/shguide.pdf [https://perma.cc/ HKX6-
XPLP] (rescinded Aug. 26, 2020); see Dep’t of Educ., Off. for Civ. Rts., OCR Letter to Educators
and Stakeholders (Aug. 26, 2020), https://www2.ed.gov/policy/gen/guid/fr-200826-letter.pdf
[https://perma.cc/3EKP-CJFG].

°1 Because the proposed regulations use a definition of hostile environment harassment that is
broader than what Davis requires, section 106.6(d)(1) (ii)’s directive that schools must train all
employees on “[t]he scope of conduct that constitutes sex discrimination under this part,
including the definition of sex-based harassment” will lead to confusion. Employees must not
be trained to presume they can proscribe more speech than is permitted to under the First
Amendment.

%2 Another way a definition could violate Davis is by incorporating examples of speech it
explicitly proscribes as creating a de facto hostile environment. For example, if the regulations
were to be amended to say that misgendering someone through improper pronoun use or the
utterance of a particular slur, in and of itself—even in a single instance—were automatically
sufficient to create a hostile environment, such a position would contradict Davis. This is true
even though both examples might be part of a pattern and practice that in its totality meets all
the prongs of Davis. The final regulations must avoid this problem by avoiding listing examples
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Proposed Sections 106.2 and 106.71: Retaliation

The current regulations prohibit institutions from taking adverse action
against individuals “for the purpose of interfering with any right or privilege
secured by Title IX...” Proposed section 106.2 would define retaliation as
“intimidation, threats, coercion, or discrimination against any person by the
recipient or by a specific individual affiliated with the recipient, including a
student, an employee, or a person who provides aid, benefit, or service on
behalf of the recipient.” In proposed section 106.71, the department seeks to
require institutions to prohibit peer retaliation against complainants or other
participants in a Title IX proceeding.

If the Department continues to maintain that it has the authority under Title IX
to prohibit peer retaliation,®® it must clarify precisely what is and is not
prohibited. As it stands, peer “coercion” or “discrimination” must be carefully
defined, else the provision is ripe for abuse. Without further guidance, it’s
entirely foreseeable that recipients will declare that mere criticism against, or
ostracism of, an individual filing a claim or participating in a Title IX procedure
is coercive or discriminatory.

For example, suppose the president of a student organization is accused by
another member of that student organization of sexual misconduct, and formal

of speech that automatically create a discriminatory hostile environment. While setting the
right definition of hostile environment harassment is necessary to protect freedom of speech, it
is not in itself sufficient. To do so, the final regulations must also keep the deliberate
indifference standard and actual knowledge requirement as set forth in the current regulations
and required by Davis. Doing so is important because in cases concerning student-on-student
or faculty on student harassment, the adequacy of the institution’s response to situations
regarding which it has actual knowledge must ultimately determine whether it must suffer
consequences. If the regulations were to impose strict liability for the fact that harassment had
occurred in the first place, or if the actual knowledge requirement was omitted, institutions
would be under tremendous pressure to unconstitutionally crack down on protected activity
before it crossed any constitutional lines.

53 See Niesen v. Iowa St. Univ., No. 4:17-cv-201-RAW, 2017 U.S. Dist. LEXIS 221061 (S.D. Iowa
Now. 3, 2017); Doe v. Univ. of Tenn., 186 F.Supp.3d 788 (M.D. Tenn. 2016); Feminist Majority
Found. v. Hurley, 911 F.3d 674 (4th Cir. 2018). But see also Feminist Majority Found. 911 F.3d at
720 (Agee, J. concurring) (criticizing majority’s rationale for upholding a peer retaliation claim
as “goal-oriented analysis,” noting the court “lack[ed] binding authority or even persuasive
circuit-court authority to support the viability of such a claim,” and observing the majority
“instead cite[d] a district court decision to hold that a plaintiff can pursue a retaliation claim
based on a funding recipient’s deliberate indifference to peer retaliation”),

26
FL-GOV-24-1475-A-000315



Case 7:24-cv-00533-ACA Document 38-4 Filed 06/19/24 Page 28 of 90

grievance procedures ensue. Suppose further that many members of the group
have personal knowledge contradicting the complainant’s account, find the
complainant untrustworthy, and systematically exclude the complainant from
group activities: They remove the complainant from group messages and
decline to tell the complainant of group meetings or events. That exclusion may
be uncomfortable for the complainant, and limit the complainant’s access to
activities falling under the purview of an institution, but such exclusion is
protected by the right to freedom of association.>* Put simply, neither the
Department nor funding recipients can force students to be friendly with one
another.

In Brooks v. City of San Mateo, the United States Court of Appeals for the Ninth
Circuit declined to find that peer ostracism, even in the employment context,
constitutes retaliation. This rationale, in a case that arose under Title VII,
highlights the limitation on the government’s power to force individuals to
associate with one another, and is thus, especially instructive in the present
context:

Because an employer cannot force employees to socialize with one
another, ostracism suffered at the hands of coworkers cannot
constitute an adverse employment action. See Strother, 79 F.3d at
869 (“[M]ere ostracism in the workplace is not enough to show an
adverse employment decision.”) (citing Fisher v. San Pedro
Peninsula Hosp., 214 Cal.App.3d 590, 615, 262 Cal.Rptr. 842
(Cal.Ct.App. 1989)). Indeed, holding an employer liable because its
employees refuse to associate with each other might well be
unconstitutional: “The First Amendment prevents the government,
except in the most compelling circumstances, from wielding its
power to interfere with its employees’ freedom to believe and
associate.” DiRuzza v. County of Tehama, 206 F.3d 1304, 1308 (9th
Cir. 2000) (quoting Rutan v. Republican Party of Ill., 497 U.S. 62, 76,
110 S.Ct. 2729, 111 L.Ed.2d 52 (1990)).>®

If this is true in the employment context, it is even more obviously true in the
context of college students. Vague prohibitions on “coercion” and
“discrimination” in peer retaliation cases will inevitably lead institutions to
violate their students’ First Amendment rights to freedom of speech and

% See, e.g., Janus v. Am. Fed’n of State, Cty.,
& Mun. Emps., Council 31, 138 S. Ct. 2448, 2463 (2018) (“The right to eschew association for
expressive purposes is likewise protected.”).

%5229 F.3d 917, 929 (9th Cir. 2000).
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freedom of association, leading to absurd results. The Department must clarify
the language. The Department should also expressly state that non-frivolous
cross-complainis do not constitute peer retaliation.

Section 106.6(b): The Effect of State, Local, or Other Requirements

In addition to Department of Education regulations on Title I¥X, institutions
must be mindful of other sources of law that may govern their legal obligations
or limit their ability to take certain actions. When different sources of law
contradict each other, it can be difficult for institutions to determine which
authority to follow. Section 106.6(b) seeks to address this concern. It states:

(b) Effect of State or local law or other requirements. The obligation
to comply with this part is not obviated or alleviated by any State or
local law or other requirement. Nothing in this part would preempt
a State or local law that does not conflict with this part and that
provides greater protections against sex discrimination.

FIRE generally agrees with the position expressed in section 106.6(b) that
where other sources of law provide broader protections against sex
discrimination that do not contradict the final regulations or violate other
constitutional rights, those authorities must also be followed. However, this
general rule has important exceptions that the 2022 regulations should
articulate,

First, the proposal should clarify that constitutional considerations always take
precedence over requlatory and statutory considerations when there is a conflict.
Second, the regulations should be amended to clarify that states and other
authorities may also provide greater free speech and due process protections. We
propose section 106.6(b) be revised to read (proposed changes in bold):

{(b) Effect of State or local law or other requirements. The obligation
to comply with this part is not obviated or alleviated by any State or
local law or other requirement, unless compliance with a
particular provision would violate a constitutional right or
federal law. Should any provisions in this part be deemed
unlawful, recipients are relieved only of their obligations under
those provisions pursuant to the severability clauses herein.
Nothing in this part would preempt a State or local law that does not
conflict with this part and that provides greater free speech or due
process protections, or greater protections against sex
discrimination.
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Alternatively, the Department could simply delete the phrase, “and that
provides greater protections against sex discrimination” from section 106.6(b),
so it would instead read:

(b) Effect of State or local law or other requirements. The obligation to
comply with this part is not obviated or alleviated by any State or local
law or other requirement. Nothing in this part would preempt a State or
local law that does not conflict with this part.

If the Department truly believes that Title IX policy must be equitable, and thus
fair for all, its declaration that the regulations set the floor, rather than the
ceiling, of rights must apply equally to rights intended primarily to benefit
complainants and those intended to primarily benefit the accused.

Proposed Section 106.6(d): Constitutional Protections

FIRE is pleased to see that the Department expressly states in its NPRM that
the language in section 106.6(d) will not be changed. This plain declaration that
Title IX enforcement will be conducted within a framework that recognizes the
essentiality of constitutional rights is an important component of the proposed
regulations.

Under the current regulations, section 106.6(d) declares nothing in the
proposed regulations requires an educational institution to:

(1) Restrict any rights that would otherwise be protected from
government action by the First Amendment of the U.S. Constitution;

(2) Deprive a person of any rights that would otherwise be protected
from government action under the Due Process Clauses of the Fifth and
Fourteenth Amendments of the U.S. Constitution; or

(3) Restrict any other rights guaranteed against government action by
the U.S. Constitution.

This language is not only helpful, but necessary in light of numerous examples
of institutions violating students’ due process rights in campus Title IX
adjudications.%®

%6 See, e.g., Doe v. Baum, 903 F.3d 575 (6th Cir. 2018); Doe v. Alger, 228 F. Supp. 3d 713 (W.D. Va.
2016); Doe v. Rector & Visitors of George Mason Univ., 149 F. Supp. 3d 602 (E.D. Va. Feb. 25,
2016).
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FIRE strongly supports retaining this language as a carryover from the current
regulations, as its removal would improperly signal to institutions that the
Department’s Title IX requlations take precedence over constitutional rights.

Proposed Section 106.8(d): Training

FIRE generally supports the Department’s proposed section 106.8(d), which
covers training requirements in Title IX, given the need to ensure students’ due
process and First Amendment rights are understood and protected throughout
the grievance process. Nevertheless, FIRE is concerned the constitutionally
suspect grievance procedures required or authorized elsewhere in the proposed
regulations will require institutions to seek out ill-advised training to
implement them.

In particular, section 106.8(d)(1)(ii) provides that recipients must conduct
training on “[t]he scope of conduct that constitutes sex discrimination under
this part, including the definition of sex-based harassment.” Given that the
Department has not adopted the definition of student-on-student harassment
articulated in Davis, as FIRE discusses in this comment, institutions will be
required to provide misleading training that has the potential to instruct
“[ilnvestigators, decisionmakers, and other persons who are responsible for
implementing the recipient’s grievance procedures or have the authority to
modify or terminate supportive measures” in procedures and definitions that
contradict judicial authority.

While proposed section 106.8(d)(2)(iii) requires training on “[h]ow to serve
impartially, including by avoiding prejudgment of the facts at issue, conflicts of
interest, and bias,” more clarity is needed to prohibit training that introduces
bias into the grievance process. Further clarification is especially necessary
given that too many institutions have used—or are still using—training
materials that merit concern. For example, in 2011, Stanford University used
materials that trained student jurors in sexual misconduct cases to believe that
“act[ing] persuasive and logical” is a sign of guilt and that taking a neutral stand
between the parties is the equivalent of siding with the accused.?” That is the
opposite of “avoid[ing. . . bias.”

°7 Stanford Trains Student Jurors That ‘Acting Persuasive and Logical’ is Sign of Guilt; Story of
Student Judicial Nightmare in Today’s ‘New York Post,” FIRE (July 20, 2011),
https://www.thefire.org/stanford-trains-student-jurors-that-acting-persuasive-and-logical-
is-sign-of-guilt-story-of-student-judicial-nightmare-in-todays-new-york-post/
[https://perma.cc/95Z6-Z2NX]; see also Excerpted Pages from Stanford Dean’s Administrative
Review Process Training Materials, 2010-2011, (2010),
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Harvard Law School professor Janet Halley analyzed the bias present in her
institution’s 2014 training materials on the effect of trauma while detailing the
complexities of campus sexual assault.>® She explained that the 2014 training
provided to Harvard personnel handling sexual harassment:

is 100% aimed to convince them to believe complainants, precisely
when they seem unreliable and incoherent. Without disputing the
importance of the insights included in this section of the training,
one can ask: precisely what do they prove? Surely not a claim that,
because a complainant appears incoherent and unreliable, she has
been assaulted.”

FIRE appreciates the importance of training first responders, including
investigators, on how trauma may impact complainants so that those initial
contacts elicit vital information without discouraging complainants from
coming forward. But training that suggests those involved in disciplinary
processes should treat factual inconsistencies in a complainant’s account as
proof that the alleged event took place is at odds with fundamental fairness and
common sense. Therefore, FIRE proposes the Department explicitly limit
trauma-informed training to exclude decisionmakers.

Excluding decisionmakers from potentially biased training is especially
important given that the Department proposes to return to a single-
investigator model in which a single individual both investigates and
adjudicates a claim. To train a single person to serve as a counselor to an alleged
victim and later as an objective arbiter of the complainant’s claims will lead to
legal challenges based on bias, especially if trauma-informed training provided
instruction on how to weigh the evidence in favor of a particular party.

https://d28htnjz2elwuj.cloudfront.net/pdfs/bb4ff4c3aff9d3b2450c44e9ec2f28f1.pdf
[https://perma.cc/C6Q8-SW87].

°8 Janet Halley, Commentary, Trading the Megaphone for the Gavel in Title IX Enforcement, 128
HARv. L. REV. F. 103, 109-10 (Feb. 18, 2015), https://harvardlawreview.org/2015/02/trading-
the-megaphone-for-the-gavel-in-title-ix-enforcement-2 [https://perma.cc/LP79-6 MFV].

% Id. at 110; see also Jeannie Suk Gersen, Assessing Betsy DeVos’s Proposed Rules on Title IX and
Sexual Assault, NEw YORKER (Feb. 1, 2019), https://www.newyorker.com/news/our-
columnists/assessing-betsy-devos-proposed-rules-on-title-ix-and-sexual-assault
[https://perma.cc/5XNZ-DXMJ | (“At many schools, including Middlebury College and the
University of Pennsylvania, investigators and adjudicators have been trained to ‘start by
believing’ the complainant rather than to start from a position of neutrality.”).
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Bias in the disciplinary process comes at a cost for all involved, including the
complainant. As FIRE has observed, unfair procedures “damage the credibility
of campus proceedings and diminish public confidence in their results.”°
Without procedural fairness, the outcome of a proceeding is more likely to be
overturned by either the institution or a court, forcing the complainant to go
through the process repeatedly. Complainants, respondents, and institutions
all benefit when the institution gets it right the first time.

The proposed regulations also distinguish between “any person who facilitates
an informal resolution process” and those who function within a formal
grievance process. The proposed regulations provide the following in section
106.8(d)(3):

In addition to the training requirements in paragraph (d)(1) of this
section, all facilitators of an informal resolution process under §
106.44(k) must be trained on the rules and practices associated with
the recipient’s informal resolution process and on how to serve
impartially, including by avoiding conflicts of interest and bias.

The Department explains this change in the NPRM as follows:

Proposed § 106.8(d)(3) would set special training requirements for
facilitators of an informal resolution process under proposed §
106.44(k), including the core elements included in training for all
employees under proposed § 106.8(d)(1), as well as training on the
rules and practices associated with the recipient’s informal
resolution process and on how to serve impartially, including by
avoiding conflicts of interest and bias. Proposed § 106.8(d) would
not require facilitators of informal resolution to be trained on the
recipient’s grievance procedures or on prejudgment of the facts at
issue because a facilitator is not responsible for implementing the
recipient’s grievance procedures and is not engaged in factfinding,
so training on those topics would not be appropriate for a facilitator
of an informal resolution process in the way it would be for a
decisionmaker or investigator.

FIRE does not support this distinction. While the informal resolution process
itself might not implicate due process concerns given that facilitators are not

60 Joe Cohn, Problematic Mississippi Campus Sexual Assault Bill Clears Hurdle, FIRE (Jan. 31,
2017), https://www.thefire.org/problematic-mississippi-campus-sexual-assault-bill-clears-
hurdle [https://perma.cc/U9JB-V3BW].
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conducting a grievance process outlined in section 106.45, or in fact-finding,
FIRE believes that facilitators should have sufficient understanding of the due
process and First Amendment protections to which the parties are entitled.
This is especially necessary given that either party may at any time withdraw
from the informal resolution process, which may result in the initiation of the
formal grievance process. A facilitator who understands both the formal
grievance procedures, as well as the informal resolution process, will better
guide the parties through the process in a way that leads to a fair and equitable
result for everyone involved.

Proposed Section 106.8(f): Recordkeeping

The proposed regulations require recipients to maintain certain records for a
period of “at least seven years.” These recordkeeping requirements include
documenting the informal resolution process or the grievance procedures for
each complaint of sex discrimination and the resulting outcome, records
documenting actions the recipient took for “each incident of conduct that may
constitute sex discrimination under Title IX of which the Title IX Coordinator
was notified,” all training materials, which must be made publicly available on
its website or upon request if the recipient does not maintain a website, and
“[a]ll records documenting the actions the recipient took to meet its obligations
under §8 106.40 and 106.57.”

FIRE supports this section given its similarity to the current regulations. We
appreciate the Department’s decision to continue to include the requirement
that institutions make training materials described in section 106.8(f)(3)
available to the campus community, the courts, OCR, and the public for review
to ensure recipient’s compliance. Removal of this section, or otherwise loosening
these recordkeeping provisions, would pose significant harm to ensuring
transparency and accountability of an institution’s Title IX procedures.

Proposed Section 106.44: Mandatory Reporting

The policy proposed in section 106.44 requires employees, including faculty
members, to report potential misconduct even against the wishes of the alleged
victims of the misconduct. If the Department maintains the proposal’s
overbroad definition of what constitutes harassment nearly all employees will
become speech and sexuality police, which will in turn undermine students’
ability to develop trusting relationships with faculty members who would
otherwise be afforded discretion.
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Current section 106.44 states that a recipient with “actual knowledge” of sexual
harassment in its education program or activity must respond promptly in a
manner that is not deliberately indifferent. Actual knowledge is imputed to an
institution when notice of an allegation is given to the institution’s Title IX
Coordinator or any official who has the authority to institute corrective
measures. The current regulations allow higher education institutions to
determine for themselves which of its employees are required to report
allegations of sexual harassment to the institution’s Title IX Coordinator or to
another official who has the authority to institute corrective measures.

Proposed section 106.44 takes a different approach. It abandons the “actual
knowledge” requirement in the current regulations and changes which
employees must report to the recipient’s Title IX Coordinator. Proposed
section 106.44 states that recipients must require:

Any employee who is not a confidential employee and who has
responsibility for administrative leadership, teaching, or advisingin
the recipient’s education program or activity to notify the Title IX
Coordinator when the employee has information about a student
being subjected to conduct that may constitute sex discrimination
under Title IX.

Many faculty members across the country have raised objections to similar
proposals requiring them to report allegations of sexual harassment to their
institution.® Requiring faculty to report sexual harassment or other sexual
misconduct can undermine the trust and relationship between faculty and
student. Providing an institution with the latitude to decide for itself which of
its employees must report is a better way to balance competing interests.
Victims must be allowed to discuss their experiences with a trusted faculty
member without fear that they will be forced into a Title IX investigation
against their will.? A narrow exception to the general rule that institutions

¢! See, e.g., Janet Halley, Harvard’s New Sexual Harassment Policy Must Change, WBUR (Nov.
14, 2014), https://www.wbur.org/cognoscenti/2014/11/14/sexual-harassment-harvard-
university-janet-halley [https://perma.cc/P6G9-G5JY ] (“There are many other reasons for
concern about the current moment of overreach. Chief among them: Women’s quest for sexual
autonomy is undercut by protectionist images of our sexuality, mandatory reporter
requirements, and the newly robust obligation of schools to pursue sexual harassment claims
even when the alleged victims don’t want them to.”)

62 See Kathryn J. Holland, Jennifer J. Freyd, & Elizabeth A. Armstrong, Mandatory Reporting Is
Exactly Not What Victims Need, CHRON. HIGHER Epuc. (Jul. 22, 2022),
https://www.chronicle.com/article/mandatory-reporting-is-exactly-not-what-victims-need
[https://perma.cc/264S-27AS].
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should be allowed to decide for themselves which employees are designated as
mandatory reporters is with respect to journalism faculty. The Department
should require institutions to make journalism faculty confidential employees so
that they can interact with the subjects of articles while maintaining their
confidence. If journalists (including editors) are unable to maintain the
confidence of their sources, many people will refuse to talk to them and
freedom of the press will suffer.

Broadening the category of employees who must report information that may
constitute harassment to the Title IX Coordinator is designed to make sure that
institutions receive actual knowledge of potential issues, given that actual
knowledge is only imputed to institutions when either the Title IX Coordinator
or any official who has the authority to institute corrective measures is aware of
allegations. But this proposed rule change is the equivalent of a “see something,
say something” policy that will increase the number of unsubstantiated,
unverifiable, or otherwise frivolous allegations. With an obligation to report
anything that the employee believes may constitute sex discrimination, it is
foreseeable that employees will believe themselves required to forward all
information to the institution’s Title IX Coordinator, however frivolous or out-
of-context. They will feel compelled to vastly over-submit to the Title IX
Coordinator, jamming up the system, simply to protect themselves from
running afoul of their institution’s reporting requirements. The proposed
change does not even require that the employees have a reasonable basis for
believing the information about a student being subjected to conduct that may
constitute sex discrimination under Title IX is reliable. The predictable deluge
of complaints that will be generated by this policy change will divert resources
and attention away from meritorious complaints. The Department should
abandon this proposed change.

Proposed Section 106.44(a): Action by a Recipient to Operate its Education
Program or Activity Free from Sex Discrimination

Institutions that have actual notice of conduct that may constitute
discriminatory harassment are legally and morally obligated to take action that
is not clearly unreasonable to address the conduct in light of the known
circumstances.®® Not doing so places institutions at risk of litigation or the
potential loss of all federal funding.®* While successfully eliminating

 Davis v. Monroe Cnty. Bd. of Educ., 526 U.S. 629, 648—49 (1999).
64920 U.S.C. § 1682.
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discrimination should be the aim, institutions that reasonably pursue that goal,
but fail, should not face liability.%°

Section 106.44(a), however, states:

(a) General. Arecipient must take prompt and effective action toend
any sex discrimination that has occurred in its education program
or activity, prevent its recurrence, and remedy its effects. To ensure
that it can satisfy this obligation, a recipient must comply with this
section.

This language overstates institutions’ legal obligations. To correctly reflect the
law, the paragraph should read (deletions struck through and additions in
bold):

(a) General. A recipient must take prompt and-effective action
reasonably calculated to end any sex discrimination, of which it
has actual knowledge, that has occurred in its education program
or activity, prevent its recurrence, and remedy its effects. To ensure
that it can satisfy this obligation, a recipient must comply with this
section.

The dissent in Davis expressed its concern that if institutions were required to
succeed in eliminating discrimination to avoid violating Title IX, they would
predictably feel compelled to be heavy-handed in addressing potential
harassment and to pay little regard to constitutional rights.®® The majority
addresses this concern by noting that institutions don’t have an obligation to
succeed; rather, they are merely obligated to respond in a manner that is not
clearly unreasonable.®’

The language in section 106.44(a) unlawfully shifts from the deliberate
indifference standard which requires institutions to take actions reasonably
calculated to address allegations to a standard that requires their actions to be
“effective.” This change will place institutions under great pressure to violate

% Davis, 526 U.S. at 648-49. (“We stress that our conclusion here. .. does not mean that
recipients can avoid liability only by purging their schools of actionable peer harassment or
that administrators must engage in particular disciplinary action. . .. The dissent erroneously
imagines that victims of peer harassment now have a Title IX right to make particular remedial
demands. . . .[C]ourts should refrain from second guessing the disciplinary decisions made by
school administrators,” who “must merely respond to known peer harassment in a manner that
is not clearly unreasonable.”) (emphasis added) (citations omitted).

% Davis, 526 U.S. at 682-83.
7 Id. at 648-49.
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student and faculty free speech and due process rights because the prospect of
losing all federal funding is a much greater danger than the consequence of
losing a private lawsuit from an individual whose civil liberties were violated.

The Department must not require institutions to be “effective” to avoid putting all
of their federal funds in jeopardy and must instead require them to take actions
“reasonably calculated to end any sex discrimination that has occurred in its
education program or activity, prevent its recurrence, and remedy its effects.”

Proposed Section 106.44(g): Supportive Measures

In order to appropriately address sexual misconduct, the rights of both student
complainants and those they accuse must be protected. To meet their legal and
moral obligations under Title IX, institutions must provide fair and equitable
treatment to all parties. Accordingly, FIRE has supported proposals that
provide resources and remedies to complainants unless those proposals
undermine due process rights for the accused. By providing these measures,
both the current and proposed regulations ensure that discrimination based on
sex does not prevent students from pursuing an education.

In sections 106.44(g) of the proposed regulations, “upon being notified of
conduct that may constitute sex discrimination under Title IX,” Title IX
Coordinators are required to “offer supportive measures, as appropriate, to the
complainant or respondent to the extent necessary to restore or preserve that
party’s access to the recipient’s education program or activity.”

While the proposed regulations set forth constitutional guidelines for what may
and may not be punished under Title IX, they do not preclude institutions from
addressing conduct that does not meet its standard in non-punitive ways.
Helpfully, the proposed regulations provide a definition of “supportive
measures” in section 106.2:

Supportive measures means non-disciplinary, non-punitive
individualized measures offered as appropriate, as reasonably
available, without unreasonably burdening a party, and without fee
or charge to the complainant or respondent to:

(1) Restore or preserve that party’s access to the
recipient’s education program or activity, including
temporary measures thatburden arespondentimposed
for non-punitive and non-disciplinary reasons and that
are designed to protect the safety of the complainant or
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the recipient’s educational environment, or deter the
respondent from engaging in sex-based harassment; or

(2) Provide support during the recipient’s grievance
procedures under § 106.45, and if applicable § 106.46, or
during the informal resclution process under
8 106.44(k).

Further, as provided in 106.44{(g)(1), supportive measures may include, but are
not limited to:

counseling; extensions of deadlines and other course-related
adjustments; campus escort services; increased security and
monitoring of certain areas of the campus; restrictions on contact
between the parties; leaves of absence; voluntary or involuntary
changes in class, work, housing, or extracurricular or any cther
activity, regardless of whether there is or is not a comparable
alternative; and training and education programs related to sex-
based harassment.

Recipient institutions should have a robust system for responding to reports of
sexual misconduct even when those who come forward are not comfortable
filing an official report or pursuing disciplinary charges against the alleged
perpetrator. Providing supportive measures—not only to those who file formal
complaints, but also to those who choose not to pursue formal complainis—is a
helpful way of ensuring potential complainants have continued access to
educational opportunities without threatening due process. These measures
must not be punitive, as no determination has been made of the validity of the
accusation. But that need not prevent schools from taking supportive measures to
aid those students,

FIRE supports the proposed provisions on supportive measures, which are
substantially similar to the current regulations. Removing these provisions, or
otherwise amending them to be punitive or to have a punitive effect, would pose
significant due process concerns.

Proposed Section 106.45(w)(2){ivk: Third Party Complaints
Section 106.45(a){(2) sets forth the people who may file formal Title IX

complaints, with subsection (iv) addressing third party complaints. Read
together, the two provisions state:
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(a) (2) Complaint. The following persons have a right to make a
complaint of sex discrimination, including complaints of sex-based
harassment, requesting that the recipient initiate its grievance
procedures:

[...]

(iv) Withrespect to complaints of sex discrimination other than sex-
based harassment, any student or employee; or third party
participating or attempting to participate in the recipient’s
education program or activity when the alleged sex discrimination
occurred.

Third party complaints are rife with opportunities for abuse, and the
Department should consider ways to limit the circumstances under which third
party complaints may be initiated. For example, the Department might require
a third party complainant to have firsthand knowledge of facts giving rise to the
complaint as a prerequisite for filing a complaint. Without such a requirement,
institutional resources could be squandered by third parties bombarding
institutions with speculative complaints. Just as courts preserve limited
judicial resources by establishing standing requirements, so too should
institutions reserve their attention for well-founded allegations. The
Department should help institutions preserve their resources by establishing
standing requirements for third party complaints.

FIRE also recommends that the Department revise the language in subsection
(iv) to clarify what it means by “complaints of sex discrimination other than
sex-based harassment.” Without additional information regarding the
circumstances the Department intends to address with this provision, the
potential for misapplication is significant. All stakeholders would benefit from
additional clarity.

Proposed Section 106.45(b)(2): The Single-Investigator Model

The Single-Investigator Model’s Incompatibility with Due Process

Compounding the problems introduced by eliminating the right to a live
hearing, discussed below, the proposed regulations allow campuses to employ
the so-called “single investigator model,” in which one person serves as the
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investigator, fact-finder, and disciplinarian.® Section 106.45(b)(2) states that
an institution’s grievance procedures must:

Require that any person designated as a Title IX Coordinator,
investigator, or decisionmaker not have a conflict of interest or bias
for or against complainants or respondents generally or an
individual complainant or respondent. The decisionmaker may be
the same person as the Title IX Coordinator or investigator . ..
[Emphasis added.]

Placing the authority to perform each of these functions in the hands of one
person is a recipe for injecting bias—subconscious or otherwise—into an
already fraught process.

FIRE is not alone in arguing that the proposal’s return to the single-
investigator model is misguided. As victims’ rights advocate S. Daniel Carter
recently told The Chronicle of Higher Education, the single-investigator model
“allow[s] a single person to be in charge of everything, with no oversight until
you get to the appeal. I think that’s crazy.”®® Harvard Law School professor
Janet Halley described her objection to the proposal’s single investigator
provision as follows:

One of the dangers is that a person develops views about what’s
going on in a case, and that colors what they ask and what they hear
... The fact that a single investigator makes a decision from which
appeal can only be taken on limited grounds — I just don’t even
understand how a person could sleep at night with that kind of
power.”0

Alexandra Brodsky, an attorney specializing in victim’s rights advocacy at
Public Justice, told The Chronicle of Higher Education, “I’ve heard complaints

8 Such power in a single individual can even taint the appeal process. See, e.g., Doe v. Grinnell
Coll., 473 F. Supp. 3d 909, 924 (S.D. Iowa 2019) (“A reasonable jury could conclude that, even
though the Policy does not explicitly prohibit consultation between the appeals officer and an
adjudicator, such consultation detracts from the appeals officer’s independence. A reasonable
jury could further conclude that Doe did not receive a fair and impartial review of his appeal
and this lack of an impartial review casts doubt on the accuracy of the outcome of the
disciplinary proceeding.”).

% Tom Bartlett, The Proposed Title IX Change That Worries Some Experts, CHRON. HIGHER EDUC.
(July 26, 2022), https://www.chronicle.com/article/the-proposed-title-ix-change-that-
worries-some-experts [https://perma.cc/7X3T-PRLV].

rd
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about this not just from respondents but from victims as well.””* Brodsky
expressed concern that a complaint could be handled from top to bottom by “an
investigator who believes certain rape myths that could cause him or her to
unfairly dismiss a victim’s allegations.”” In Reason, Brooklyn College professor
KC Johnson labeled the proposed return to the single investigator model the
“most alarming” aspect of the proposed regulations. As Professor Johnson
explains: “The possibility of wrongful findings, almost always biased against the
accused, dramatically increases under such a procedural regime.””? In Simple
Justice, ablog focused on issues related to criminal defense, attorney Scott
Greenfield offered this stinging critique of the single investigator model’s use in
campus Title IX proceedings: “[ T]here should be no question that the
inquisitorial model, no matter how one characterizes the virtues of the
inquisitor, invariably fails to provide the accused with a fair process.””*

Courts share the concerns expressed by these attorneys and advocates. For
example, as one federal judge wrote in criticizing Brandeis University’s use of a
single investigator model:

The dangers of combining in a single individual the power to
investigate, prosecute, and convict, with little effective power of
review, are obvious. No matter how well-intentioned, such a person
may have preconceptions and biases, may make mistakes, and may
reach premature conclusions.”

The United States Court of Appeals for the Third Circuit has similarly
lambasted the single investigator model, noting its incompatibility with
promises of fundamental fairness:

To be sure, the investigator listened to Doe during her two
interviews with him. But [the University of the Sciences] did not
provide Doe areal, live, and adversarial hearing. Nor did USciences
permit Doe to cross-examine witnesses—including his accusers, Roe

71 Id.
72 Id.

3 Robby Soave, 5 Ways Biden’s New Title IX Rules Will Eviscerate Due Process on Campus,
REASON (June 23, 2022, 4:35 PM), https://reason.com/2022/06/23/title-ix-rules-cardona-
biden-sexual-misconduct-campus/ [https://perma.cc/2MAL-RH7M].

’*Scott Greenfield, Can the “Single Investigator” Model Ever Be Fundamentally Fair?, SIMPLE
JUSTICE (Apr. 6, 2020), https://blog.simplejustice.us/2020/04/06/can-the-single-investigator-
model-ever-be-fundamentally-fair [https://perma.cc/JCGS8-Z9TA].

> Doe v. Brandeis Univ., 177 F. Supp. 3d 561 (D. Mass. 2016).
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1 and Roe 2. As we explained above, basic fairness in the context of
sexual-assault investigations requires that students accused of
sexual assault receive these procedural protections. Thus, Doe
states a plausible claim that, at least as it has been implemented
here, the single-investigator model violated the fairness that
USciences promises students accused of sexual misconduct.”®

While the Third Circuit leaves open the possibility that a single investigator
model could be implemented fairly, FIRE is unfamiliar with any instance where
that model came anywhere close to providing rudimentary procedural
protections, much less adequate protections. That it does not allow for cross-
examination and consolidates authority in one person’s hands are not collateral
problems caused by the model; they are its main features. The flaws in the
model are structural to its nature, and they are catastrophic.

Even the Department recognizes the perils of incorporating multiple roles of
the Title IX process into one person. Proposed section 106.44(k)(4), requires
that “[t]he facilitator for the informal resolution process must not be the same
person as the investigator or the decisionmaker in the recipient’s grievance
procedures.” The NPRM smartly explains, “The Department proposes adding
this provision to further protect against any improper access, consideration,
disclosure, or other use of information obtained solely through the informal
resolution process, or conflict of interest, in the event a party terminates
informal resolution and the complaint proceeds to grievance procedures. ...’
FIRE believes that just as it is prudent to separate the roles of “facilitator” and
“investigator or the decisionmaker” in the informal grievance process, it is also
necessary to separate the roles of the Title IX Coordinator, investigator, and
fact-finder in the formal process. It defies common sense to only prohibit the
comingling of roles in the informal process, and the Department’s proposal to
do so is therefore arbitrary and capricious. The Department must be consistent
and must prohibit institutions from utilizing the single investigator model.

&

The Department’s Rationale for Allowing the Single-Investigator
Model

In the NPRM, the Department explained its rationale for permitting
institutions to use the single investigator model. At the June 2021 Title IX
Public Hearing, the Department learned that “employing a single investigator
from outside the recipient’s community, under the guidance of the recipient’s
Title IX Coordinator, enabled some postsecondary institutions to have a highly

76 Doe v. Univ. of the Scis., 961 F.3d 203, 216 (3d Cir. 2020).
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trained expert who could conduct an equitable investigative process without
perceived institutional bias.” Some recipients stated that “they saw more
students seeking institutional support and resolution of complaints.”

Small or under-resourced recipient institutions, according to the Department,
believed that the single-investigator model would “help ensure prompt and
equitable grievance procedures while reducing the number of personnel a
recipient would need for each investigation and resolution.” Given the number
of employees involved in grievance procedures, concerns were expressed that
this would increase “the likelihood of the parties having to interact with those
employees in the regular course of their participation in the recipient’s
education program or activity,” that students would change majors, avoid
courses or extracurricular activities to avoid interaction with employees who
administered the grievance procedures, and that “students had found the
procedures painful, and some had concerns about those employees knowing
traumatic information about them.”

The Department, after receiving feedback, explained its current position:

[ TThe single-investigator model, when implemented in conjunction
with the other proposed measures designed to ensure equitable
treatment of the parties as required throughout proposed § 106.45,
and if applicable proposed 8§ 106.46, can offer recipients an effective
option for resolving complaints of sex discrimination in a way that
ensures fair treatment of all parties and enables compliance with
Title IX. In conducting an investigation and reaching a
determination, the recipient’s responsibility is to gather and review
evidence with neutrality and without bias or favor toward any party.
That is, the recipient is not in the role of prosecutor seeking to prove
a violation of its policy. Rather, the recipient’s role is to ensure that
its education program or activity is free of unlawful sex
discrimination, a role that does not create an inherent bias or
conflict of interest in favor of one party or another.

Addressing its “earlier stated concerns about the reliability of fact-finding and
overall fairness and accuracy of the grievance procedures,” the Department
stated that those concerns “will still be effectively addressed by the other
proposed requirements which clarify a recipient’s obligations and make it
easier to achieve those obligations,” including all complaints of sex
discrimination, not just sex-based harassment. These obligations, according to
the Department, include the obligation to “treat the complainant and
respondent equitably” under proposed sections 106.44(0 (1) and 106.45(b) (1),
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“provide robust training and anti-bias requirements” under sections 106.8(d)
and 106.45(b)(2), “objectively evaluate all relevant evidence” under section
106.45(b)(6), “review all evidence gathered to determine which evidence is
relevant and what is impermissible” under proposed section 106.45(f)(3),
“provide each party with a description of evidence that is relevant and not
otherwise impermissible” under proposed section 106.45(f) (4)), “provide the
right to appeal a complaint dismissal” under proposed section 106.45(d)), and,
“if additional provisions are adopted as part of its grievance procedures, apply
those provisions equally to the parties” under proposed section 106.45(@)).

Further, according to the Department, “[i]Jn conducting an investigation
and reaching a determination, the recipient’s responsibility is to gather
and review evidence with neutrality and without bias or favor toward any
party.” In other words, “the recipient is not in the role of prosecutor
seeking to prove a violation of its policy.” Instead, the recipient’s role is
“to ensure that its education program or activity is free of unlawful sex
discrimination, a role that does not create an inherent bias or conflict of
interest in favor of one party or another.”

The Insufficiencies of the Department’s Rationales for the Single-
Investigator Model

None of the Department’s rationales withstand scrutiny. If the Department is
concerned that students will want to have fewer interactions with those
involved in their Title IX cases, it can require institutions to limit the other job
duties of those employees responsible for the grievance proceedings. It can also
allow institutions to pool resources to set up regional tribunals. The
Department did not even consider that possibility, which could help small
institutions with smaller budgets defray any costs associated with meeting
constitutional obligations, in its Regulatory Flexibility analysis.”” Neither of
those solutions pose any threat to the fairness of proceedings, let alone in the
fundamental and obvious way the single investigator does. That the use of a
single-investigator model might cut costs because it requires fewer employees
is an insufficient rationale for the model’s use.”®

The Department’s assertion that the single-investigator model will be fair
because the proposed regulations also require the investigator to treat the
parties equitably, evaluate the evidence objectively, review the admissibility of
evidence, provide the parties with summaries of the evidence, provide a right to

7 Regulatory Flexibility Act, 5 U.S.C. §§ 601-612.
78 Messeri v. DiStefano, 480 F. Supp. 3d 1157, 1165 (D. Colo. 2020).
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appeal, and permits (but does not require!) adopting additional protections,
provided they are applied equitably to both parties, is similarly unpersuasive.

If any of those protections were remotely reasonable substitutes for the tried
and true safeguards of due process—live hearings, the right to active assistance
of counsel, the right to meaningful cross-examination, the right to continuous
access to all of the evidence, the right to discovery, or the right to a jury trial—
one would expect the criminal justice system to reflect that. But none of those
protections exist in these proposed regulations. The regulations explicitly allow
institutions to forbid the active representation by legal counsel. Live cross-
examination, as discussed in greater detail below, is expressly not required
when institutions use the investigator model.

Itis plainly obvious that the investigator model guts due process and that
consolidating that power in one person’s hands is especially dangerous because
of how susceptible it is to introducing unchecked bias into the process.
Institutions that are using the single investigator model are violating the
parties’ right to a fair proceeding, in violation of due process and Title IX itself.
Given the decisions and the inadequacy of the reasoning behind the change,
allowing institutions to use the single investigator model is arbitrary and
capricious. The fact that it also threatens constitutional due process rights
subjects it to being invalidated in court under a constitutional challenge, but
also pursuant to an APA challenge. The Department should maintain the current
regulations’ prohibition on the use of the single investigator model.

Proposed Section 106.45(b)(3): Presumption of Innocence

Section 106.45(b)(3) of the proposed regulations provides that recipients must
“[ilnclude a presumption that the respondent is not responsible for the alleged
conduct until a determination whether sex discrimination occurred is made at
the conclusion of the recipient’s grievance procedures for complaints of sex
discrimination.” This is substantially similar to the current regulations’
definition.

In FIRE’s 2021 Spotlight on Due Process report, we analyzed the policies of
America’s top 53 universities.”” Troublingly, we found that nearly two-thirds
(62.2%) of those institutions did not explicitly guarantee students that they will
be presumed innocent until proven guilty in campus disciplinary proceedings

7 FIRE, SPOTLIGHT ON DUE PROCESS 2020-2021 (2021),
https://www.thefire.org/resources/spotlight/due-process-reports/due-process-report-2020-
2021 [https://perma.cc/QL6Z-APFP].
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that are not covered by the current Title IX regulations. By contrast, as
required by the current regulations, more than 90% of rated college’s Title IX
policies include a presumption of innocence.

The high rate of institutions including a presumption of innocence in its Title
IX policies is a positive step forward, but additional requirements may further
strengthen this fundamental protection. FIRE, for example, supports adding a
requirement that institutions must include a statement that a person’s silence
shall not be held against them. We urge the Department to add a provision to this

effect.

FIRE also urges the Department to include additional language to address
consent policies that effectively shift the burden to respondents to prove that
they obtained consent in the cases of alleged sexual misconduct. As one court
putit, under a consent policy that placed this burden on the accused, “the
ability of an accused to prove the complaining party’s consent strains credulity
and is illusory.”8°

Some institutions use definitions of consent that recognize the validity of
consent only if the tribunal concludes that it was clearly provided. Under these
and similar formulations, when it is unclear whether consent was provided, the
presumption is that it was not. Few institutions will acknowledge that these
definitions of consent shift the burden of proof and nullify the presumption of
innocence. To address this concern, we urge the Department to expand upon the
section by adding a sentence declaring: “It is the obligation of the recipient to
prove every element of every alleged offense before the accused student may be
found responsible and punished for committing an alleged offense.”

While FIRE welcomes the Department’s language, we request these additions
to prevent institutions from flipping the burden of proof onto respondents.
Keeping the requirement that institutions explicitly state that accused parties are
presumed innocent is necessary to comply with due process. This provision must
remain in the final regulations. Accordingly, FIRE is thankful that the
Department has not put it on the chopping block, as removing this important
due process protection would present significant constitutional concerns.

Proposed Section 106.45(b)(6): Consideration of Evidence

Similar to the current regulations, the proposed regulations provide that:

80 Mock v. Univ. of Tenn. at Chattanooga, No. 14-1687-1I (Tenn. Ch. Ct. Aug. 10, 2015).
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A recipient’s grievance procedures must ... [r]equire an objective
evaluation of all relevant evidence, consistent with the definition of
relevant in § 106.2—including both inculpatory and exculpatory
evidence—and provide that credibility determinations must not be
based on a person’s status as a complainant, respondent, or
witness|.]

Section 106.45(b)(6) requires institutions to review all relevant evidence,
whether inculpatory or exculpatory. While this may seem obvious, courts are
allowing legal complaints against universities to proceed in lawsuits over
allegations that institutions’ Title IX proceedings violate the parties’ rights by
failing to consider exculpatory evidence.®! These lawsuits are rife with
allegations that universities have, in fact, ignored critical evidence, whether in
a rush to judgment or simply because they use processes that do not provide
appropriate avenues for the collection and review of evidence.?? This is an
important protection in the current regulations.

We do not live in a world in which all complaints—of any type—have merit, nor
do we live in one in which all allegations—of any type—are false. Sorting out the
merits of individual cases requires reviewing all relevant evidence. FIRE
supports this language and the due process protections it provides to parties.
Removal of this requirement from the proposed regulations, or removing the

81 See, e.g., Doe v. Dordt Univ., No. 19-CV-4082 CJW-KEM, 2022 WL 2833987, at *4 (N.D. Iowa
July 20, 2022) (The undisputed evidence also supports that certain exculpatory evidence was
not considered during the investigation, nor included in materials for the [Student Life
Committee’s] review.”); Doe v. Del. St. Univ., No. CV 20-1559-MN-JLH, 2022 WL 613361, at *3
(D. Del. Mar. 2, 2022) (denying a motion to dismiss where the institution’s Director of Title IX
“did not include. .. evidence favorable to Plaintiff in the investigative file.”), report and
recommendation adopted, No. CV 20-1559(MN) (JLH), 2022 WL 823580 (D. Del. Mar. 18, 2022);
Doev. Tex. A&M Univ.-Kingsville, No. 2:21-CV-00257, at *2 (S.D. Tex. Nov. 5, 2021) (granting
temporary injunctive relief in a case where the plaintiff “was further prevented from offering
evidence that the grand jury had no-billed the criminal complaint against him resulting from
the same incident.”); Doe v. Brown Univ., 166 F. Supp. 3d 177, 185 (D.R.I. 2016) (“Taking the
facts in Doe’s Complaint as true and drawing all reasonable inferences in his favor, Brown
ignored exculpatory evidence, including the victim’s own testimony in the Oct. 18 Complaint
that she had in fact articulated consent.”); Doe v. Brandeis Univ., 177 F. Supp. 3d 561, 606 (D.
Mass. 2016) (allowing a lawsuit to continue where the ”[accused student] then attempted,
unsuccessfully, to submit additional evidence; the complaint alleges that after the reading of
the summary, he supplied ‘additional facts, names of additional witnesses, and his sworn
affidavit’ to [the dean], but that she ‘refused to refer any of John’s additional facts, witnesses, or
affidavit to the Special Examiner for further consideration.””).

82 See, e.g., Doe v. Ohio St. Univ., 219 F. Supp. 3d 645, 663 (S.D. Ohio 2016) (“[I]t is plausible that
Doe’s right to cross-examination was effectively denied by the Administrators’ failure to turn
over critical impeachment evidence.”).
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requirement to consider relevant exculpatory evidence, would pose considerable
litigation risk to institutions as well as constitutional due process concerns
already identified by federal courts, and thus would also be contrary to the
Jjudicial authority, and thus, arbitrary and capricious.

Proposed Section 106.45(b)(7)(iii): Rape Shield Provision

The proposed regulations include a robust rape shield provision, which
prohibits institutions from admitting “[e]vidence that relates to the
complainant’s sexual interests or prior sexual conduct, unless evidence about
the complainant’s prior sexual conduct is offered to prove that someone other
than the respondent committed the alleged conduct or is offered to prove
consent with evidence concerning specific incidents of the complainant’s prior
sexual conduct with the respondent.” Section 106.45(b)(7)(iii) further provides
that: “[t]he fact of prior consensual sexual conduct between the complainant
and respondent does not demonstrate or imply the complainant’s consent to
the alleged sex-based harassment or preclude determination that sex-based
harassment occurred.”

FIRE welcomes rape shield provisions in Title IX grievance processes. In our
2020 comment about the Department’s then-proposed regulations, we wrote,
“[a]lnother way the proposed rule could be improved would be to add a rape
shield provision in the sections dealing with both grievance procedures and
formal investigations at institutions of higher education.”®® FIRE supports the
rape shield provisions in the current regulations. It would be arbitrary for the
Department to change the current regulations’ rape shield provision by
eliminating it or the exceptions it provides. However, if the Department wishes
to update this provision, it should do so by adding the third exception found in
the Federal Rules of Evidence rule 412(b) (1) (C), which also allows fact-finders
to consider evidence of sexual history when its “exclusion would violate the
defendant’s constitutional rights.”*

While both the current and the proposed regulations have similarities to
Federal Rules of Evidence, the addition of the provision that states evidence
cannot be used to “imply” a complainant’s consent is contradictory and could
deny the accused of crucial exculpatory evidence during the adjudication

83 FIRE, COMMENT OF THE FOUNDATION FOR INDIVIDUAL RIGHTS IN EDUCATION IN SUPPORT OF THE
DEPARTMENT OF EDUCATION’S PROPOSED REGULATIONS ON TITLE IX ENFORCEMENT 46 (Jan. 30,
2020), https://d28htnjz2elwuj.cloudfront.net/wp-content/uploads/2019/01/30173030/FIRE-
Comment-Title-IX-Enforcement-Appendicies.pdf [https://perma.cc/Q5N4-L2NY].

84 Fed. R. Evid. 412(b)(1)(C).
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process. It is difficult to reconcile allowing evidence “offered to prove consent
with evidence concerning specific incidents of the complainant’s prior sexual
conduct with the respondent,” but also stating “[t]he fact of prior consensual
sexual conduct between the complainant and respondent does not demonstrate
or imply the complainant’s consent to the alleged sex-based harassment....”
This contradiction could lead to the denial of the accused’s right to a fair
procedure.

The Department should keep the current regulations or, in the alternative, amend
the proposed regulations to mirror the rape shield provisions in the Federal Rules
of Evidence. Such a change would effectively protect the rights of the accused
without subjecting alleged victims to unnecessary or irrelevant questions about
his or her sexual history.

Proposed Section 106.45(c) and 106.46(c): Notice Requirements

The Department has created two distinct sets of notice requirements in the
current regulations under section 106.45(c) and section 106.46(c) that govern
how and what an institution must communicate to the parties at the start of
their respective grievance processes.%°

Proposed section 106.45(c) provides that “[u]pon initiation of the recipient’s
grievance procedures, a recipient must provide notice of the allegations to the
parties whose identities are known.” This notice must include:

(i) The recipient’s grievance procedures under this section, and if
applicable §106.46, and any informal resolution process under
8§ 106.44(k);

(ii) Sufficient information available at the time to allow the parties
to respond to the allegations. Sufficient information includes the
identities of the parties involved in the incident, the conduct alleged
to constitute sex discrimination under Title IX, and the date and
location of the alleged incident, to the extent that information is
available to the recipient; and

(iii) A statement that retaliation is prohibited.

85 The proposed regulations provide one general process in section 106.45 that entails sex
discrimination complaints under Title IX, and section 106.46 provides requirements
specifically for grievance procedures for sex-based harassment involving postsecondary
students.
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Proposed section 106.46{c), however, is substantially similar to the current
regulations. Proposed section 106.46{(c)(1) provides that “[ulpon the initiation
of the postsecondary institution’s sex-based harassment grievance procedures
under this section, a postsecondary institution must provide written notice to
the parties, whose identities are known,” of “all of the information required
under § 106.45(c)” and “[alllegations potentially constituting sex-based
harassment, including the information required under § 106.45(c)(1) (i), with
sufficient time for the parties to prepare a response before any initial
interview.”

Proposed section 106.46(c)(2) provides that:

The written notice must also inform the parties that:

(i) The respondent is presumed not responsible for the alleged
conduct until a determination of whether sex-based harassment
occurred is made at the conclusion of the grievance procedures
under this section and that prior to the determination, the parties
will have an opportunity to present relevant evidence to a trained,
impartial decisionmaker;

(ii) They may have an advisor of their choice to serve in the role set
out in paragraph (e}(2) of this section, and that the advisor may be,
butis not required o be, an attorney;

(iii) They are entitled to receive access to relevant evidence orto an
investigative report that accurately summarizes this evidence as set
cut in paragraph {e)(6) of this section; and

(iv) If applicable, any provision in the postsecondary institution’s
code of conduct prohibits knowingly making false statements or
knowingly submitting false information during the grievance
procedure.

Proposed section 106.46(c){(3) provides that “{tio the extent the
postsecondary institution has legitimate concerns for the safety of any person
as a result of providing this notice, the postsecondary institution may
reasonably delay providing written notice of the allegations in order to
address the safety concern appropriately.” The proposed regulations further
provide under section 106.46(c}(3) that “[l]legitimate concerns must be based
on individualized safety and risk analysis and not on mere speculation or
stereotypes.”
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If students are not the accused parties under claims falling only under Section
106.45, then the fact that the notice requirement under Section 106.45 need not
be in written form and that it contains fewer requirements as compared to the
notice requirements in Section 106.46, does not raise due process concerns. But
to the extent that Title IX covers cases involving faculty who are accused by
non-students of sex-based discrimination, faculty should still be entitled to
detailed, written notice that meets all of the requirements of 106.46’s notice
provision.

There are also valid reasons why a complainant would want sufficient written
records for review, including the opportunity to prepare for any resulting
investigation. Section 104.45’s notice requirements should be brought in line
with section 104.46’s more robust requirements of written notice.

Proposed section 106.46 requires that institutions of higher education give
respondents written notice of alleged wrongdoing. The notice requirements
provide critical protections for respondents and address serious deficiencies in
the adjudication process at many colleges and universities, where students are
often expected to begin answering for alleged wrongdoing with very little
information about the accusations they face. The regulations also require both
complainants and respondents to have an opportunity to review all relevant
evidence available at the time and available to the recipient. This means that
each party will have a meaningful opportunity to prepare in advance of a
hearing.

FIRE supports the Department’s decision to carry over these crucial notice
requirements from the current regulations because they provide critical
protections for accused students and address serious deficiencies in the
adjudication processes employed by many colleges and universities. The
requirements of due process cannot be met at public institutions without
providing the accused notice of the charges with enough detail to fully
understand the allegations.?® Adequate time to prepare is similarly crucial.
Striking any of the important provisions found in section 106.46(c) would pose
serious due process concerns.

The proposal also includes language about providing parties updated notice
when additional allegations are brought to light in the course of an
investigation.

86 See Goss v. Lopez, 419 U.S. 565, 579 (1975) (holding before a student could be suspended for
ten or more days, the due process clause entitles the student, at a minimum, to notice of the
charges against them and an opportunity to contest them).
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Proposed section 106.45(c){(2) provides the following:

(2) If, in the course of an investigation, the recipient decides to
investigate additional allegations about the respondent’s conduct
toward the complainant that are not included in the notice provided
under paragraph (¢)(1) of this section or that are included in a
complaint that is consolidated under paragraph (e) of this section,
the recipient must provide notice of the additional allegations to the
parties whose identities are known.

By incorporation, this additional notice also applies to proposed section
106.46{(c). FIRE supports most of this section, which is similar to the current
regulations, but FIRE requests that this notice also be in writing so that all
parties will have sufficient written records to review and that the Department
abandon its proposal to revoke the current regulations’ requirement that the
parties be given 10 days to review an investigative report before a hearing. With
those caveats, to avoid further due process implications, the Department must
keep this section in the proposed requlations.

Proposed Section 106.45(D{I )(i-iv): Dismissal of Complaints

In contrast to the current regulations, the Department proposes revising
section 106.45(b)(3) to provide institutions with discretion to dismiss
allegations in a complaint of sex discrimination. FIRE believes that this level of
discretion will lead to institutions unconstitutionally proceeding with formal
grievance procedures that will threaten students’ First Amendment rights.

Proposed section 106.45(d)(1) provides that “[a] recipient may dismiss a
complaint of sex discrimination made through its grievance procedures under
this section, and if applicable § 106.46, for any of the following reasons,” which
includes the following:

(i) The recipient is unable to identify the respondent after taking
reasonable steps to do so;

(ii) The respondent is not participating in the recipient’s education
program or activity and is not employed by the recipient;

(iii} The complainant voluntarily withdraws any or all of the
allegations in the complaint and the recipient determines that
without the complainant’s withdrawn allegations, the conduct that
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remains alleged in the complaint, if any, would not constitute sex
discrimination under Title IX even if proven; or

(iv) The recipient determines the conduct alleged in the complaint,
even if proven, would not constitute sex discrimination under Title
IX. Prior to dismissing the complaint under this paragraph, the
recipient must make reasonable efforts to clarify the allegations
with the complainant.

Granting this degree of administrative discretion will pose significant
constitutional concerns given that subjecting students to investigations may
function as a punitive measure or chill protected speech. FIRE supports the
current regulations’ dismissal requirements because they required institutions
to use similar standards to those used by courts to evaluate motions to dismiss.
Currently, after the institution concludes that the conduct alleged by the
complainant falls short of the Davis standard—even if it were to be proven
true—the institution is required to dismiss the formal complaint. This
provision ensures that no complaint is ignored without institutions considering
the sufficiency of the complaint, while simultaneously preventing institutions
from conducting lengthy investigations into expression that is protected under
the First Amendment. Lengthy investigations into protected speech violate the
First Amendment.?”

Subparts (iii) and (iv) present particular constitutional concerns respectively
when there is no longer a complainant or when the recipient has already
determined that the conduct would not constitute sex discrimination under
Title IX. Nevertheless, the broad discretion given to institutions to continue
with the grievance procedures generally risks infringing on students’ First
Amendment protections, including under subparts (i) and (ii).

To avoid exposing parties to such risks, the Department must either retain the
language regarding dismissal in the current requlations or otherwise make such
dismissals mandatory.

87 See, e.g., White v. Lee, 227 F.3d 1214, 1226 (9th Cir. 2000) (holding an eight-month
investigation into clearly protected speech, coupled with questioning and requests to produce
documents, violated the First Amendment).
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Proposed Sections 106.45(0)(4), 106.46(c)(3){(iii), and 106.46{c}(6I(i-ii):
Access to Evidence

Under section 106.45 (b)(G){(vi) of the 2020 regulations, parties in Title IX cases
are entitled to an equal opportunity to inspect and review inculpatory and
exculpatory evidence in the institution’s possession. That section of the current
regulations reads:

{5) Investigation of a formal complaint. When investigating a formal
complaint and throughout the grievance process, a recipient must—

{vi) Provide both parties an equal opportunity to inspect and review
any evidence obtained as part of the investigation that is directly
related to the allegations raised in a formal complaint, including the
evidence upon which the recipient does not intend to rely in
reaching a determination regarding responsibility and inculpatory
or exculpatory evidence whether obtained from a party or other
source, so that each party can meaningfully respond to the evidence
prior to conclusion of the investigation. Prior to completion of the
investigative report, the recipient must send to each party and the
party’s advisor, if any, the evidence subject to inspection and review
in an electronic format or a hard copy, and the parties must have at
least 10 days to submit a written response, which the investigator
will consider prior to completion of the investigative report. The
recipient must make all such evidence subject to the parties’
inspection and review available at any hearing to give each party
equal opportunity to refer to such evidence during the hearing,
including for purposes of cross-examination;

Three sections in the proposed regulations would diminish the parties’ rights to
access the evidence in Title IX cases. Section 106.45(5){(4) states:

() Complaint investigation. A recipient must provide for adequate,
reliable, and impartial investigation of complaints. To do so, the
recipient must:

L]

(4) Provide each party with a description of the evidence that is
relevant to the allegations of sex discrimination and not otherwise
impermissible, as well as a reasonable opportunity to respond.
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Pursuant to this section, during the investigation of a complaint, the parties
would not be entitled to access the actual evidence in the institution’s
possession. Instead, they are merely entitled to access “a description of the
evidence.”

Section 106.46(c)(2)(iii) covers the information institutions must provide the
parties in the notices to them when a Title IX proceeding is initiated. That
section reads:

(2) The written notice must also inform the parties that:

[...]

(iii) They are entitled to receive access to relevant evidence or to an
investigative report that accurately summarizes this evidence as set out
in paragraph (e)(6) of this section; and

According to that provision, in the notice to the parties, the institution must
notify them either that they may access the relevant evidence or an
investigative report that accurately summarizes the evidence.

Finally, section 106.46 (e)(6)(i-ii) states:

(e) Complaint investigation. When investigating a complaint
alleging sex-based harassment and throughout the postsecondary
institution’s grievance procedures for complaints of sex-based
harassment involving a student complainant or a student
respondent, a postsecondary institution:

[...]

(6) Must provide each party and the party’s advisor, if any, with
equitable access to the evidence that is relevant to the allegations of
sex-based harassment and not otherwise impermissible, consistent
with §8 106.2 and 106.45(b)(7), in the following manner:

(i) A postsecondary institution must provide either equitable access
to the relevant and not otherwise impermissible evidence, or to the
same written investigative report that accurately summarizes this
evidence. If the postsecondary institution provides an investigative
report, it must further provide the parties with equitable access to
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the relevant and not otherwise impermissible evidence upon the
request of any party;

(ii) A postsecondary institution must provide the parties with a
reasonable opportunity to review and respond to the evidence as
provided under paragraph (6)(i) of this section prior to the
determination of whether sex-based harassment occurred. If a
postsecondary institution conducts a live hearing as part of its
grievance procedures, it must provide this opportunity to review the
evidence in advance of the live hearing;

Section 106.46 (e)(6)(i-ii) is the most convoluted of the three sections
governing access to evidence. According to this section, once an investigation
into a formal complaint involving a student has been initiated, the institution
must provide each party or their advisor with “equitable access” to relevant
information that is not otherwise impermissible. The institution can satisfy
this burden by providing equitable access to the evidence itself, or to a “written
investigative report that accurately summarizes this evidence.” If the
institution chooses to offer the summary, they must also turn over the evidence
itself, but only if it is actually requested by the party. Institutions are not
required to let the parties know that they cannot be denied access to the actual
evidence if they request it. There is no legitimate reason to provide the parties
with anything less than equal, reasonable, continuous access to the evidence.
Nor is there any good reason the Department should allow institutions to avoid
giving parties adequate notice of their rights to access the evidence.

Moreover, even if the right to the evidence pursuant to the current proposal is
triggered by a request from a party, institutions are only obligated to provide
the parties “equitable access.” Since the term “equitable” may mean either
“fair” or “equal,” the language could permit institutions to provide all parties
equal, but inadequate, access to the evidence.

Courts have held that inadequate access to the evidence in Title IX proceedings
violates due process. In Doe v. Purdue University, the United States Court of
Appeals for the Seventh Circuit noted that the institution “withholding the
evidence on which it relied in adjudicating [the accused student’s] guilt was
itself sufficient to render the process fundamentally unfair.”%® In Averett v.
Hardy, the District Court for the Western District of Kentucky held that
withholding exculpatory evidence until the day of the hearing violates due

88928 F.3d 652, 663 (7th Cir. 2019).
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process because it denies the accused an “opportunity to ‘respond, explain, and
defend’” himself at his conduct hearing.®’

In order to satisfy due process requirements or promises of fundamental
fairness, institutions must provide parties with equal, reasonable, and
continuous access to the nonprivileged evidence in the institution’s possession
and sufficient notice of that right. They should also grant the parties the right
to make copies of that evidence with enough time in advance of the hearing so
that they can adequately prepare their arguments. Accordingly, the Department
of Education must amend the language in each of the three sections pertaining to
access to the evidence. Failure to do so would arbitrarily and capriciously deny
the parties a fundamental right necessary to satisfy due process.

Proposed Section 106.45(q): Evaluating Allegations and Assessing
Credibility

Proposed section 106.45(g) states:

(g) Evaluating allegations and assessing credibility. A recipient must
provide a process that enables the decisionmaker to adequately
assess the credibility of the parties and witnesses to the extent
credibility is both in dispute and relevant to evaluating one or more
allegations of sex discrimination.

FIRE supports this language, but notes that provisions in the proposed
regulations that allow institutions to forgo live hearings and bypass live,
adversarial cross-examination when they choose to use an investigative model
are incompatible with the laudable requirements of this section.

Proposed Section 106.45(j): Informal Resolution

The proposed regulations provide: “In lieu of resolving a complaint through the
recipient’s grievance procedures, the parties may instead elect to participate in
an informal resolution process under § 106.44(k) if provided by the recipient
consistent with that paragraph.” Proposed section 106.44(f)(2)(ii) would
require the Title IX Coordinator to notify the parties to any complaint of sex
discrimination of any informal resolution process, if available and appropriate.

The Department explains in the NPRM that:

89 No. 3:19-cv-116-DJH-RSE, 2020 WL 1033543 (W.D. Ky. Mar. 3, 2020).
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a complaint would no longer be required before a recipient could
offer to a complainant and respondent its informal resolution
process under proposed § 106.44(k); instead, the informal
resolution process could be offered and, if accepted, initiated by the
recipient when it receives information about conduct that may
constitute sex discrimination under Title IX even when no
complaint is made.

Further, section 106.44(k)(i) provides that “[a] recipient has discretion to
determine whether it is appropriate to offer an informal resolution process
when it receives information about conduct that may constitute sex
discrimination under Title IX or a complaint of sex discrimination is made, and
may decline to offer informal resolution despite one or more of the parties’
wishes.” Section 106.44(k) (i) continues, “Circumstances when a recipient may
decline to allow informal resolution include but are not limited to when the
recipient determines that the alleged conduct would present a future risk of
harm to others.”

FIRE supports the availability of an informal resolution process for parties
because it provides complainants with broader options when deciding whether
to proceed. But section 106.44(k) (i) grants institutions unbounded discretion to
deny the parties the opportunity to have their cases resolved informally.

The Department must keep intact the parties’ ability to seek informal
resolution processes when both parties agree. Recipient institutions should be
allowed to deny the parties that right only when the recipient has areasonable
basis for determining that the respondent would present a future risk of harm
to others. Indeed, if the institution is provided with full discretion regarding
whether informal resolution is available, the complainant will be functionally
limited to filing a formal complaint.

The fix to section 106.44(k) (i) is simple. It should instead read: “Only when the
recipient reasonably determines that the respondent presents an immediate risk
of harm to others may it decline to allow informal resolution.”

Limiting the institution’s discretion here respects the parties’ wishes by giving
them a clear choice of available options to proceed. Under the proposed
language in section 106.44(k) (i), institutions may fail to meet their legal and
moral obligations under Title IX to provide fair and equitable treatment of all
parties.
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Since the parties may withdraw their consent to resolve disputes informally,
FIRE also recommends that the Department add language prohibiting the
parties from using statements their adversaries make against their own interest
during the course of pursuing informal resolutions in subsequent formal
campus procedures. Language to this effect will ensure that the parties can
speak more freely in pursuit of informal resolutions without fear that their
concessions are used against them should the parties fail to reach a resolution
informally. It is for precisely this reason that statements made during
settlement negotiations are inadmissible under Rule 408 of the Federal Rules of
Evidence.”

Proposed Sections 106.46(c) and (e): Written Notice in Advance of Being
Interviewed

Section 106.46(c) of the proposed regulations states that:

(c) Written notice of allegations. (1) Upon the initiation of the
postsecondary institution’s sex-based harassment grievance
procedures under this section, a postsecondary institution must
provide written notice to the parties, whose identities are known, of:

(i) All information required under § 106.45(c); and

(ii)) Allegations potentially constituting sex-based harassment,
including the information required under § 106.45(c)(1)(ii), with
sufficient time for the parties to prepare a response before any
initial interview.

(2) The written notice must also inform the parties that:

(i) The respondent is presumed not responsible for the alleged
conduct until a determination of whether sex-based harassment
occurred is made at the conclusion of the grievance procedures
under this section and that prior to the determination, the parties
will have an opportunity to present relevant evidence to a trained,
impartial decisionmaker;

(ii) They may have an advisor of their choice to serve in the role set
out in paragraph (e)(2) of this section, and that the advisor may be,
but is not required to be, an attorney;

% Fed. R. Evid. 408.
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(iii) They are entitled to receive access to relevant evidence or to an
investigative report that accurately summarizes this evidence as set
out in paragraph (e)(6) of this section; and

(iv) If applicable, any provision in the postsecondary institution’s
code of conduct prohibits knowingly making false statements or
knowingly submitting false information during the grievance
procedure.

(8) To the extent the postsecondary institution has legitimate
concerns for the safety of any person as a result of providing this
notice, the postsecondary institution may reasonably delay
providing written notice of the allegations in order to address the
safety concern appropriately. Legitimate concerns must be based on
individualized safety and risk analysis and not on mere speculation
or stereotypes.

The proposed regulations provide under section 106.46(e)(1) that sufficient
time to prepare means that recipients “[m]ust provide, to a party whose
participation is invited or expected, written notice of the date, time, location,
participants, and purpose of all meetings, investigative interviews, or hearings
with sufficient time for the party to prepare to participate.”

FIRE supports most of the content of these provisions, which we note is similar
to that of the current regulations. Due process at public institutions requires
adequate notice of the charges with enough detail to fully understand the
allegations.’’ Adequate time to prepare is also crucial. Removal of these
important protections would pose significant constitutional concerns and would
also be arbitrary and capricious. However, Section 106.46(c)(2)(iii) must be
changed so the written notice informs the parties “[t]hey are entitled to receive
access to relevant evidence and, if applicable, to an investigative report that
accurately summarizes this evidence as set out in paragraph (e)(6) of this
section.” Moreover, the Department should also require institutions that invoke
proposed section’s 106.46(c)(3)’s permission to delay written notice based on
legitimate concerns of campus safety, to record their justification for doing so in
the investigatory record.

o1 See Goss, 419 U.S. at 579.
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Proposed Sections 106.46(e)(6) (i) and 106.46(g): Eliminating the Right to a
Live Hearing

Of the many ways that the proposed regulations allow institutions to offer fewer
due process protections to accused parties than permissible under the existing
regulations, perhaps the most consequential and unjustifiable are sections
106.46(e)(6)(ii) and 106.46 (g). These sections authorize institutions to deny
accused parties the right to a live hearing to defend themselves.

The current regulations do not permit institutions to forgo live hearings unless
the parties consent to resolve complaints informally. Section 106.45(b)(6) (i) of
the 2020 regulations state: “Hearings. (i) For postsecondary institutions, the
recipient’s grievance process must provide for a live hearing.”

In contrast, section 106.46(e)(6)(ii) of the proposal reads:

A postsecondary institution must provide the parties with a
reasonable opportunity to review and respond to the evidence as
provided under paragraph (6)(i) of this section prior to the
determination of whether sex-based harassment occurred. If a
postsecondary institution conducts a live hearing as part of its
grievance procedures, it must provide this opportunity to review the
evidence in advance of the live hearing; it is at the postsecondary
institution’s discretion whether to provide this opportunity to
respond prior to the live hearing, during the live hearing, or both
prior to and during the live hearing;

The right to a live hearing is also explicitly rejected in Section 106.46 (g) of the
proposal: “A postsecondary institution’s sex-based harassment grievance
procedures may, but need not, provide for alive hearing.”

FIRE’s research shows that when not required to provide a live hearing, the
majority of institutions, regardless of their size, do not. Of the 50 surveyed
institutions in FIRE’s 2021 Spotlight on Due Process report with non-Title IX
sexual misconduct policies, 33 (66%) did not guarantee a meaningful hearing.”?

The right to alive hearing is absolutely necessary. In Gorman v. University of
Rhode Island, the United States Court of Appeals for the First Circuit declared:
“The interests of students in completing their education, as well as avoiding
unfair or mistaken exclusion from the educational environment, and the

92 FIRE, supra note 79.
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accompanying stigma are, of course, paramount.””® The court further wrote that
“[a] charge of misconduct, which may easily be colored by the point of view of
the witness, ‘requires something more than an informal interview with an
administrative authority of the college.””**

Subsequent courts have since expanded on the bare minimum requirements in
Gorman. In the context of discussing the right to cross-examination in a campus
sex assault proceeding in Doe v. Baum, the United States Court of Appeals for
the Sixth Circuit held “the university must allow for some form of live
questioning in front of the fact-finder.”*® Courts have similarly questioned the
adequacy of hybrid models where an investigative report is given to
decisionmakers without a live hearing. For instance, in Prasad v. Cornell Univ.,
the United States District Court for the Northern District of New York wrote:

A reasonable factfinder could conclude that, absent extraordinary
circumstances, the Reviewers and Dr. Murphy would have accepted
the investigators’ report and conclusions at face value. The fact that
Plaintiff had the opportunity to write to the Reviewers after
reviewing only the investigators’ summary of the investigation
provided little meaningful opportunity to challenge the
investigators’ conclusions or their rendition of what witnesses
purportedly stated.”®

There is simply no substitute for alive hearing when it comes to evaluating the
credibility and testimony of witnesses, including the parties. Under an
investigative model without live hearings, the parties can respond to only the
investigator’s summary of the other parties’ and witnesses’ testimony. They
must blindly rely on the accuracy of the summary and thus may never know if
the witness disclosed a consequential detail that somehow never made it into
the report. The investigative model also denies the fact-finder the ability to
evaluate a witnesses’ demeanor during their direct testimony or when they are
responding to challenging questions on cross-examination.

The right to alive hearing to adjudicate campus sexual misconduct cases is
necessary even if conducting a live hearing adds to the administrative costs

93837 F.2d 7, 14 (1st Cir. 1988).

% Id. at 13-14 (1st Cir. 1988) (quoting Dixonv. Ala. St. Bd. of Educ., 294 F.2d 150 (5th Cir. 1961)).
%5903 F.3d 575, 583 (6th Cir. 2018).

% No. 5:15-cv-322, 2016 WL 3212079, at *16 (N.D.N.Y. Feb. 24, 2016).
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institutions must bear. As the United States District Court of Colorado
explained in Messeri v. DiStefano:

Requiring a hearing before a neutral arbitrator would also reduce
the risk of error. . . A neutral decisionmaker would provide a fresh
perspective on any credibility determinations and decrease the
likelihood that a party would be erroneously found responsible.
While such a requirement may increase the University’s costs and
administrative burden, the University does not contend, nor, in the
Court’s view, could it reasonably contend, that such costs outweigh
Plaintiff’s interest in avoiding being mistakenly expelled from the
University and allowing him to more fully defend himself.*”

Atleast one federal court has concluded that denying a party a live hearing
during an appeal violated the constitutional right to due process. In Doe v.
Alger, the court noted:

[T]he appeal board effectively reversed the decision of the hearing
board without any explanation whatsoever and without ever
expressing a finding that Doe was responsible for sexual
misconduct. It did so without hearing any live testimony, even
though a new issue of credibility had arisen, and after considering
additional evidence submitted by Roe, some of which was not even
provided to Doe until after a final decision was made. Furthermore,
Doe was not permitted to be present at the appeal hearing.®®

Explaining that James Madison University violated Doe’s due process rights,
the court wrote:

In short, Doe was given no opportunity to respond to some of the
evidence (e.g., the social worker’s statement), was hampered by the
rules prohibiting contact with witnesses or limited by time
constraints in responding to others (e.g., the allegations that Roe’s
roommate lied, and the new appeal statement, including the
explanation of the voice-mail), and was not permitted to appear
before the appeal board.”

97480 F. Supp. 3d 1157, 1164 (D. Colo. 2020).
8228 F. Supp. 3d. 713, 730 (W.D. Va. 2016).
% Id. at 732.
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The United States Court of Appeals for the Third Circuit concluded that the
right to alive hearing also applied to expulsion hearings at private institutions
that promised fundamentally fair proceedings:

We hold that USciences’s contractual promises of “fair” and
“equitable” treatment to those accused of sexual misconduct
require at least a real, live, and adversarial hearing and the
opportunity for the accused student or his or her representative
to cross-examine witnesses—including his or her accusers.'*®

When the facts are in dispute, the Department of Education must not let
institutions forgo live hearings unless both parties knowingly and voluntarily
waive that right by opting to have the complaints adjudicated through informal
procedures. It must also ensure that the right to a live hearing is extended
through the appeals process, if new evidence or arguments are put before the
decisionmaker(s). Public institutions that do not provide accused parties with
the right to alive hearing when facts are in dispute violate the constitutional
right to due process. Although some stakeholders have claimed that some
postsecondary institutions were able to utilize a “highly trained expert who
could conduct an equitable investigative process without perceived
institutional bias,” allowing institutions to return to this process ignores the
accused party’s constitutional rights. Additionally, as noted at footnotes 69-72
of this comment, some victims’ rights advocates have similarly rejected the
single investigator model because some investigators could be predisposed
against complainants.

The Department’s explanation for making live hearings optional focuses on
why it believes live cross-examination is not necessary:

The Department’s tentative view is that any benefit that adversarial
cross examination may have over other methods of live questioning
is not sufficient to justify mandating that all postsecondary
institutions permit adversarial cross-examination in every case,
either as a matter of due process or fundamental fairness or of
effectuating Title IX’s nondiscrimination mandate, in light of the
considerable costs imposed by adversarial cross-examination,
particularly in the context of allegations of sex-based harassment.

100 Doe v. Univ. of the Scis., 961 F.3d 203, 215 (3rd Cir. 2020) (emphasis added).
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However, the Department does not discuss the actual cost of cross-examination
during live hearings compared to other methods.'®! Nor does it acknowledge
that several federal courts have rejected the Department’s view that the benefit
of a live hearing with meaningful, adversarial cross-examination conducted in
real time is dispensable. Because it is the judiciary’s— and not the
Department’s—conclusions regarding what is necessary to satisfy the
requirements of procedural fairness that must control, the Department’s
rationale for allowing institutions to forgo a live hearing and use the
investigative model is unjustifiable and thus arbitrary and capricious.%?
Moreover, because multiple courts have held there is a constitutional right to a
live hearing in Title IX cases, the provision eliminating the right to a live
hearing also violates the APA’s prohibition on agency action that is contrary to
a constitutional right.

Section 106.46 (e)(6)(iii): Unauthorized Disclosure of Information and
Evidence

Section 106.46 (e)(6)(iii) violates the parties’ free speech rights. It reads:

A postsecondary institution must take reasonabl<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>