ALAN WILSON
ATTORNEY GENERAL

May 3, 2024

VIA EMAIL
Mr. Ben Sparks
records@americanoversight.org

RE:  Freedom of Information Act (“FOIA”) Request
Dear Mr. Sparks:
This Office has received your FOIA request dated March 20, 2024, which seeks:

1. All email communications (including emails, email attachments, complete
email chains, calendar invitations, and calendar invitation attachments) sent by
the Office of the Attorney General officials listed below and containing any of
the key terms listed below.

Office of the Attorney General Officials:

Attorney General Alan Wilson

William Jeffrey Young, Chief Deputy Attorney General

Steve Lynch, Deputy Attorney General

Bob Cook, Solicitor General

Anyone communicating on behalf of the Attorney General, such as a chief
of staff, assistant, or scheduler
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Key Terms:
“gender reassignment”

“gender transition”
“sex reassignment”’
“sex transition”
“gender affirming”
“gender-affirming”
4624

Transgender
Hormone
Hormonal
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“puberty block”
Dysphoria

. “gender identity”
“help not harm”
“trans health”
“trans care”
“biological sex”
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In an effort to accommodate your office and reduce the number of potentially
responsive records to be processed and produced, American Oversight has
limited its request to emails sent by the listed officials. To be clear, however,
American Oversight still requests that complete email chains be produced,
displaying both sent and received messages. This means, for example, that both
a listed official’s response to an email containing a listed key term and the initial
received message are responsive to this request and should be produced.

. All email communications (including emails, email attachments, complete
email chains, calendar invitations, and calendar invitation attachments) between
(a) the Office of the Attorney General officials listed above, and (b) any of the
external entities or individuals listed below or anyone communicating on behalf
of any of the entities listed below (including, but not limited to, at the listed
email addresses and/or domains).

External Entities and Individuals:

1. Alliance Defending Freedom (adflegal.org)

2. American Association of Pro-Life Obstetricians and Gynecologists
(aaplog.org)

American College of Pediatricians or ACPeds (acpeds.org)
American Family Association (afa.net)

American Principles Project (americanprinciplesproject.org)
Child and Parental Rights Campaign (childparentrights.org)
Concerned Women for America (concernedwomen.org or cwfa.org)
Courage International (couragerc.org)

Do No Harm (donoharmmedicine.org)

10. Eagle Forum (eagleforum.org)

11. Ethics and Public Policy Center (eppc.org)

12. Family Policy Alliance (familypolicyalliance.com)

13. Family Research Council (frc.org or frcaction.org)

14. Federalist Society (fed-soc.org or fedsoc.org)

15. Gays Against Groomers (gaysagainstgroomers.com)

16. GenSpect (genspect.org)

17. Heritage Foundation (heritage.org or heritageaction.com)
18. Independent Women’s Forum (iwf.org)

19. James Cantor (jamescantophd@gmail.com)

20. Kelsey Coalition (kelseycoalition@gmail.com)

21. Liberty Counsel (lc.org)
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22. Michael Laidlaw (drlaidlaw.com)

23. Moms for Liberty (momsforliberty.org, libertysqr.com)
24. Opportunity Solutions Project (solutionsproject.org)

25. Palmetto Family Alliance (palmettoalliance.org)

26. Palmetto Family Council (palmettofamily.org)

27. Parents of ROGD Kids (parentsofrogdkids.com)

28. Partners for Ethical Care (partnersforethicalcare.com)
29. Patrick Lappert

30. Paul Hruz (hruz_p@wustl.edu, hruz_p@kids.wustl.edu)
31. Promise to America’s Children (promisetoamericaschildren.org)
32. Quentin Van Meter (kidendo@comcast.net)

33. Society for Evidence Based Gender Medicine (segm.org)
34. Stephen Levine

For part 2 of this request, please note that American Oversight does not seek,
and this request specifically excludes, the initial mailing of news clips or other
mass-distribution emails. However, subsequent communications forwarding
such emails are responsive to this request. In other words, for example, if a
listed custodian received a mass-distribution news clip email from Alliance
Defending Freedom, that initial email would not be responsive to this request.
However, if the listed custodian forwarded that email to another individual with
their own commentary, that subsequent message would be responsive to this
request and should be provided.

3. All assessments, reports, analyses, recommendations, scientific research, or
guidance prepared or received by your office regarding treatment for gender
transition, gender reassignment, or gender dysphoria, including, but not limited
to, records related to South Carolina House Bill 4624.

For all parts of this request, please provide all responsive records from November
16, 2023, through the date the search is conducted.

On April 3, 2024, the Office determined that there are documents responsive to
your request. This determination was in accordance with S.C. Code Ann. § 30-4-30(C).

The records of the Office have been searched and the non-exempt public records
responsive to your request are being provided to you now. During our search a document
came up containing an address of one of our employees with the digits 4624. We believe
this is a false hit and have not included that document in your response.

Please be advised that certain records are not subject to disclosure pursuant to S.C.
Code Ann. §30-4-40(a)(7), and certain records have been redacted under S.C. Code Ann.
§30-4-40(a)(2) and (7).



Sincerely yours,

Carly H. Davis
Assistant Attorney General



From: Joshua Avers

To: Joseph Spate; Thomas Hydrick; Emory Smith; Bob Cook; Jeff Young
c Whitney Michael; Claire Brady; Robert Kittle; Matt Gates; Valerie Ingram
Subject: Amicus on Sign On Tracker Update Week Nov. 13-17

Date: Friday, November 17, 2023 4:17:27 PM

Attachments: image001.ona

‘Amicus chart JUL-DEC 23 WK NOV 13- 17.docx
Sign-on letter chart JUL-DEC 23 WK NOV 13 - 17.doc

Hello everyone and hope you had a wonderful week. As a reminder, this is my final email of the update tracker. | have left a short PowerPoint presentation for whomever will take over. Thank you and God bless.

Decisions:
Yes
Category Date Case Title/ Nickname Description Lead | Status Court/Agency Notes/ | Assigned
State Legal Atty.
Strate,

United States
Transgender change of official | This brief argues Plaintiffs do not have a privacy interest in the states’ records and that State Court of Appeals
records (Fowler v. Stitt (10th laws and policies concerning the creation, organization, and preservation of their vital records for the Tenth Thomas
Transgender 11/17/2023 | Cir. App. 23-5080)) are rationally related to a legitimate state interest. KS Joined Circuit H.
No
Case / Subject Court / Author Description / Position in Letter Attorney Decision/Date

Written to State

New Requests

Category Date Case Title/ Nickname Description Lead | Status Court/Agency Notes/ | Assigned
State Legal Atty.
Strategy

Joshua Ayers, Law Clerk

South Carolina Attorney General’s Office
Executive Division | Office 803-734-3970
P.O. Box 11549 | Columbia, SC 29211

scag.gov

This email, together with any attachments, may be legally privileged. If you have received it in error, please notify the sender immediately, and then delete it from your system. This email and any replies to this email may be
subject to disclosure under the Freedom of Information Act
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From: Robert Kittle

To: Alan Wilson; Bob Cook; Claire Brady; DeeBo Kelly; DeLinda Ridings; Don Zelenka; Jeff Young; Matt Gates; Robert
Kittle; Valerie Ingram; Whitney Michael

Subject: Exec. News Clips 1.16.2024

Date: Tuesday, January 16, 2024 11:33:25 AM

Attachments: image001.png

Today in History
Prohibition is ratified by the state

The 18th Amendment to the U.S. Constitution, prohibiting the “manufacture, sale, or
transportation of intoxicating liquors for beverage purposes,” is ratified by the requisite
number of states on January 16, 1919.

The State

Human bones found prompting investigation, Richland County deputies say

Before GOP descends upon SC, Biden & Harris make push to Black voters ahead of
Dem primary

Scout electric auto plant gets key permit to resume work in SC
SC weighs same-day home alcohol delivery, Sunday sales of liquor

Greenville News

SC House Republicans go after gender-affirming care in first week of legislative

session

Nikki Haley calls on Republican voters to choose a new leader after Donald Trump

wins lowa Caucus

Visit from VP Kamala Harris makes South Carolina women's basketball coach Dawn
Staley emotional

Post and Courier

Haley heads to New Hampshire today while DeSantis campaigns in Greenville this
morning

Columbia fifth grader stars in sneaker commercial alongside NBA all-star

Black women are key to Biden in ’24. Does tepid SC support foreshadow problems
elsewhere?

As SC county grapples with growth, clash over a rural shooting range highlights

SC-AG-24-0270-A-000002
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zoning woes

WsJ

Having Conquered lowa, Trump Sets Sights on New Hampshire and Haley
Bipartisan Tax Deal Would Provide Boost to Businesses, Families

E. Jean Carroll’'s Second Defamation Trial Could Hit Trump’s Wallet Again

The Gun Influencer Who Used Small-Town Cops to Import Machine Guns

Office Mentions

South Carolina AG requests $10 million for child victims of human trafficking
'Everything got stolen from us': Florence man dies 7+ years after being shot

Fate of Calhoun statue unclear years after its removal from Charleston’s Marion
Square

Simpsonville man arrested on multiple sex charges involving a minor, AG says
Greenville County man charged with child sexual exploitation

2 former assisted living employees charged with stealing elderly residents’ money in
South Carolina

Judge dismisses portion of Calhoun statue lawsuit

1.15.2024 FITSNews _ The Grim Reality Of Human Trafficking In South Carolina

ROBERT KITTLE, Communications Director

South Carolina Attorney General’s Office

Executive Division| Office 803-734-3670 | Cell 803-381-3453
P.O. Box 11549 | Columbia, SC 29211

scag.gov
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This email, together with any attachments, may be legally privileged. If you have received it in error, please notify the sender

immediately and delete it from your system. This email and any replies to this email may be subject to disclosure under the
Freedom of Information Act.
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From: Robert Kittle

To: Alan Wilson; Bob Cook; Claire Brady; DeeBo Kelly; DeLinda Ridings; Don Zelenka; Jeff Young; Matt Gates; Robert
Kittle; Valerie Ingram; Whitney Michael

Subject: Exec. News Clips 1.18.2023

Date: Thursday, January 18, 2024 12:03:08 PM

Attachments: image001.png

Today in History

Post-World War | peace conference begins in Paris

On January 18, 1919, in Paris, France, some of the most powerful people in the world
meet to begin the long, complicated negotiations that would officially mark the end of
the First World War.

The State

Flood risks rise as federal wetlands protections disappear. SC needs help, senators
told

Student found with gun at high school in Richland County, SC sheriff says
Another book removed from SC Midlands school district’s shelves. It's a graphic novel

SC Dems urge McMaster to reconsider move to reject federal money to feed
disadvantaged kids

Greenville News

Building from the ground up: Formerly incarcerated men thrive in new woodshop after
fire

U.S. Congressman Jeff Duncan says he will not seek re-election for 8th term
Haley says Trump is 'lying' about her record, chides him for refusing to debate

Lawsuit filed for access to Spartanburg Sheriff's Operation Rolling Thunder records

Post and Courier

Man vs. wild: A Mount Pleasant resident battles a rabid coyote to save his dog
South Carolina DOT Secretary Christy Hall announces retirement

SC House advances gender-affirming care ban despite pushback from Dems,
Freedom Caucus
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mell that? lawmaker, cannabis advocates push to remove marijuana odor as
probable cause

WSJ

Biden Accedes to Tougher Immigration Policy to Deflect Criticism, Secure Ukraine
Aid

Uvalde Massacre Response Failed at Every Point, Says New Federal Report
The U.S. Plan for a Postwar Middle East Isn’t Gaining Much Traction

Nikki Haley Has a South Carolina Problem: Her Home State Is Trump Country

Office Mentions

Murdaugh quest for a new murder trial just got harder, veteran SC attorney says.
Here’s why (doesn’t mention us)

Former Wofford student accused of rape sues school, accuser after charges
dismissed

Myrtle Beach man faces up to 40 years in prison on child sexual exploitation charges

After lowa Caucus, how do candidates rank in latest SC GOP presidential power
rankings?

Family says investigation into missing Orangeburg County woman mishandled after
remains identified

South Carolina latest state to settle in Medicaid scandal that started in Ohio

1.16.2024 FITSNews _ Murdaugh Status Conference: Jean Toal Slams Door On The
Defens

1.16.2024 FITSNews _ Murdaugh Madness: The Mystery Of Juror No. 630

1.17.2024 FITSNews _ Bad Day For Alex Murdaugh: Interview With Lauren Taylor

ROBERT KITTLE, Communications Director
South Carolina Attorney General’s Office
Executive Division| Office 803-734-3670 | Cell 803-381-3453
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From: Robert Kittle

To: Alan Wilson; Bob Cook; Claire Brady; DeeBo Kelly; DeLinda Ridings; Don Zelenka; Jeff Young; Matt Gates; Robert
Kittle; Valerie Ingram; Whitney Michael

Subject: Exec. News Clips 12.14.2023

Date: Thursday, December 14, 2023 11:19:55 AM
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Today in History

Roald Amundsen becomes first explorer to reach the South Pole

On December 14, 1911, Norwegian Roald Amundsen becomes the first explorer to
reach the South Pole, beating his British rival, Robert Falcon Scott.
The State

3.7M turfs were supposed to keep Midlands high school fields cool. They don’t, suit
says

Could President Biden'’s high-speed rail come to SC? Here’s where it might go
Columbia hate crime suspects alleged to have targeted Hispanics held without bail

Texas man who stole over $77,000 in armed robbery of SC bank goes to prison,
official says

Greenville News

Grading Dawn Staley's South Carolina newcomers from Te-Hina Paopao to MiLaysia
Fuwiley

Clemson's Lucas Glover, Jack Leggett among 2024 inductees in South Carolina
Athletic Hall of Fame

Post and Courier

In Augusta, Georgia, the death of a burn center’s director revealed troubling secrets
Charleston judge to update $13.7B ‘forever chemicals’ settlements
Jury awards $44.6M in damages in Dorchester County civil trial involving Amazon

deliveries

SC Supreme Court hears arguments in Atlantic Beach election case
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WSJ

World Central Banks Signal Victory Over Inflation Is in Sight
House Passes Defense Policy Bill, Leaving Out Abortion, Transgender Provisions
Israeli Military Steps Up Raids in Flashpoint West Bank City

Snubbed by the U.S. on Aid, Ukraine Turns to Bickering Europe

Office Mentions

Ex-Rock Hill police officer indicted on new federal child pornography charges
South Carolina judicial reform committee hones in on modest changes

12.14.2023 FITSNews _ Murdaugh Clerk Drama: Becky Hill Rips Ethics Complaints
Filed Against Her

ROBERT KITTLE, Communications Director

South Carolina Attorney General’s Office

Executive Division| Office 803-734-3670 | Cell 803-381-3453
P.O. Box 11549 | Columbia, SC 29211

scag.gov

This email, together with any attachments, may be legally privileged. If you have received it in error, please notify the sender
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From: Robert Kittle

To: Alan Wilson; Bob Cook; Claire Brady; DeeBo Kelly; DeLinda Ridings; Don Zelenka; Jeff Young; Matt Gates; Robert
Kittle; Valerie Ingram; Whitney Michael

Subject: Exec. News Clips 2.21.2024

Date: Wednesday, February 21, 2024 11:30:45 AM
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Today in History

Malcolm X assassinatea

February 21, 1965: In New York City, Malcolm X, an African American nationalist and
religious leader, is assassinated while addressing his Organization of Afro-American
Unity at the Audubon Ballroom in Washington Heights. He was 39.

The State

Mosquito control program polluted SC lake with chemicals, lawsuit says. Duke Energy

blamed

Legendary coach’s wife fell on an escalator at USC’s stadium. A lawsuit was settled
for $1M

Fewer bars, restaurants will serve alcohol in S.C. unless this state law changes
Solar eclipse to darken SC skies soon. Here’s when to best watch in different cities

Greenville News

‘My revenge will be success’: Trump talks legal issues, VP options at Greenville town
hall

Trump, Haley visits put Greenville at the epicenter of the Republican primary election

race

'I'm not going anywhere': Nikki Haley vows to keep fighting Donald Trump in 2024
GOP race

Polls: Haley lags in home state, Trump leads ahead of South Carolina Republican
primary

Post and Courier

Former North Charleston police officer charged in Jan. 6, 2021, assault on US Capitol
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INTEREST OF AMICI STATES

The States of Indiana, Alabama, Alaska, Arkansas, Florida,
Georgia, Iowa, Kansas, Kentucky, Louisiana, Mississippi, Missouri,
Montana, Nebraska, North Dakota, Oklahoma, South Carolina, South
Dakota, Tennessee, Texas, Utah, Virginia, West Virginia, and Wyoming
respectfully submit this brief as amici curiae in support of appellees. Fed.
R. App. P. 29(a)(2). Amici States all have public-school and public-
university systems that receive federal funding under Title IX, and many
amici States or their schools have adopted policies similar to Idaho’s
Senate Bill 1100 (“S.B. 1100”) that require public-school students to use
the bathroom or locker room corresponding with their biological sex. In a
“public school environment[,] ... the State is responsible for maintaining
discipline, health, and safety.” Bd. of Educ. of Indep. Sch. Dist. No. 92 of
Pottawatomi Cnty. v. Earls, 536 U.S. 822, 830 (2002). Amici States
therefore have a strong interest in protecting the health, safety, welfare,
and privacy of all students.

Traditionally, public institutions have safeguarded students’
privacy and welfare by separating the sexes in bathrooms and other

facilities. Laws like Idaho’s S.B. 1100 reflect the long-held recognition
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that forcing boys and girls to share bathrooms, showers, and hotel rooms
would compromise the privacy, security, and safety of students,
especially girls. When Congress enacted Title IX under the Spending
Clause in 1972, no one thought that Title IX’s prohibition on
discrimination “on the basis of sex,” 20 U.S.C. §1681, would end sex-
segregated bathrooms. The statute itself and its implementing regula-
tions both provided for the continued separation of the sexes in contexts
where sex matters, such as bathrooms, locker rooms, and living quarters.
Siding with plaintiffs to conclude now that Title IX and the Equal
Protection Clause prohibit different facilities for boys and girls would
invalidate policies in place ever since their adoption and undermine

States’ traditional authority to protect student privacy and welfare.

ARGUMENT

Everyone in this litigation agrees that bathrooms, locker rooms,
and overnight accommodations should be separated by sex. Plaintiffs
have “never challenged the practice of maintaining sex-separated facili-
ties.” Opening Br. 13; see id. at 19 (same). They still want facilities sepa-
rated, just differently. Plaintiffs argue that “sex” should be redefined to

include “gender identity.” But neither the Equal Protection Clause nor
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Title IX demands separation based on gender identity rather than sex.
It 1s rational and constitutional to use traditional definitions of “sex”
when assigning students to sex-segregated bathrooms, locker rooms, and
sleeping quarters to protect everyone’s privacy and safety.

I. The Equal Protection Clause and Title IX Do Not Require
Gender-Identity Policies for Bathrooms and Lodgings

A. The Equal Protection Clause does not require States to
define “sex” as “gender identity”

The Fourteenth Amendment’s Equal Protection Clause prohibits a
State from “deny[ing] to any person within its jurisdiction the equal pro-
tection of the laws.” U.S. Const. amend. XIV, §1. The Clause is “essen-
tially a direction that all persons similarly situated should be treated
alike.” City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 439 (1985).
When two similarly situated persons are treated better or worse because
of their sex, heightened scrutiny applies. Miss. Univ. for Women v. Ho-
gan, 458 U.S. 718, 724 (1982).

United States v. Virginia is the classic case. 518 U.S. 515 (1996).
The Virginia Military Institute admitted only men. Id. at 520. The federal
government challenged that policy, contending that the Equal Protection

Clause required VMI to admit women too. Id. at 519. The Supreme Court
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agreed. Id. While recognizing that “[p]hysical differences between men
and women” “are enduring,” id. at 533, the Court determined that the
school’s sex-based admissions policy was not rooted in relevant physical
differences, but in “generalizations about ‘the way women are.” Id. at
550. In the respects that mattered, the Court concluded, the men and
women “seeking and fit for a VMI-quality education” were alike. Id. at
557. Because VMI did not treat them alike, it violated the Equal Protec-
tion Clause, and the remedy was to require women’s admission. Id. at
547-55.

Notably, the Supreme Court used “sex” to mean “biological sex,” not
gender identity. Indeed, “the Court’s justification for giving heightened
scrutiny to sex-based classifications makes sense only with reference to
physiology.” Adams v. Sch. Bd. of St. Johns Cnty., 3 F.4th 1299, 1334
(11th Cir. 2021) (Adams II) (W. Pryor, J., dissenting), opinion vacated,
Adams by & through Kasper v. Sch. Bd. of St. Johns Cnty., 57 F.4th 791
(11th Cir. 2022) (en banc) (Adams III). Courts apply intermediate scru-
tiny, not strict, precisely because the “inherent” “[p]hysical differences

(113

between men and women” are “enduring” and the “two sexes are not fun-

gible.” Virginia, 518 U.S. at 533. The “difference[s] between men and





Case: 23-2807, 12/22/2023, DktEntry: 52.1, Page 13 of 35

women” sometimes require “address[ing] the problem at hand in a man-
ner specific to each gender.” Tuan Anh Nguyen v. ILN.S., 533 U.S. 53, 73
(2001). So “[t]he heightened review standard ... does not make sex a pro-
scribed classification.” Virginia, 518 U.S. at 533.

Under this traditional framework, it is clear that maintaining sep-
arate bathrooms for boys and girls does not violate the Equal Protection
Clause. Idaho here, for example, offered an exceedingly persuasive justi-
fication for its classification: protecting student privacy. 2-ER-14; see Ad-
ams III, 57 F.4th at 804. “[B]athrooms by their very nature implicate im-
portant privacy interests.” Hecox v. Little, 79 F.4th 1009, 1025 (9th Cir.
2023). And the fit between that important interest and the chosen classi-
fication cannot get any tighter. Students’ privacy interests are rooted in
physiology—students’ bodies—so it makes perfect sense to draw the line
based on physiology, too. See Adams III, 57 F.4th at 805. The district
court correctly concluded that “[p]rivacy is a legitimate interest support-
ing the constitutionality of S.B. 1100.” 2-ER-16-17. That is true gener-
ally, the court noted, and “even more” so here “considering school-age
children are still developing—mentally, physically, emotionally, and so-

cially—and asking them to expose their bodies to students of the opposite
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sex (or to be exposed to the bodies of the opposite sex) brings heightened
levels of stress.” Id. Equal protection is satisfied.

But there is a more fundamental problem with plaintiffs’ framing
of their claim as a challenge to a sex-based classification. See Opening
Br. 16. Although S.B. 1100 provides for separate facilities for boys and
girls, plaintiffs do not wish to end separate facilities. They “do not chal-
lenge” the longstanding practice of schools “maintain[ing] sex-separated
facilities—that is, . . . separate facilities for males and females.” Id. at 19.
Plaintiffs instead seek access to sex-separated facilities for “transgender
students,” saying facilities should be separated based on “gender iden-
tity” rather than sex. Id. at 19, 23; see id. at 16. That is not a challenge
to a sex-based classification itself, but rather a disparate-impact chal-
lenge. Plaintiffs’ own brief makes this clear: Plaintiffs concede sex-sepa-
rated bathrooms are appropriate; their objection is that separating by sex
allegedly “inflicts” a harm “specific to transgender people.” Id. at 23.

There are good reasons to reject plaintiffs’ disparate-impact theory.
In a disparate-impact challenge, the first step is to ask whether a law

1mpacts “men and women” differently. Pers. Adm’r of Mass. v. Feeney, 442
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U.S. 256, 274-75 (1979). Plaintiffs do not identify any way in which hav-
Ing separate boys’ and girls’ bathrooms somehow advantages “men over
women” (or women over men). They do not cite any evidence that, say,
girls’ bathrooms are more luxurious than boys’. Indeed, the district court
acknowledged that S.B. 1100 “prohibits’ both transgender girls and
transgender boys from using [opposite-sex] facilities” and therefore does
not “single[] out transgender students.” 2-ER-23-24.

Plaintiffs vaguely refer to “sex stereotypes,” Opening Br. 24, but
they misunderstand the Supreme Court’s jurisprudence on that theory.
See Opening Br. 22-24. S.B. 1100 does not admit students to the girls’
restroom based on whether they “walk more femininely, talk more femi-
ninely, dress more femininely, wear make-up, have [their] hair styled,
[or] wear jewelry.” Price Waterhouse v. Hopkins, 490 U.S. 228, 235 (1989)
(plurality op.). Rather, “[t]he bathroom policy separates bathrooms based
on biological sex, which is not a stereotype.” Adams III, 57 F.4th at 809;
see Frontiero v. Richardson, 411 U.S. 677, 686 (1973) (noting that stere-

otypes are not “immutable characteristic[s] determined solely by the ac-

cident of birth”).
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Plaintiffs’ response is to recharacterize their claim as “[d]iscrimi-
nation based on transgender status.” Opening Br. 24. But the Supreme
Court has never recognized transgender status as a protected character-
1stic, or in the equal-protection context, equated transgender status with
sex. The Court treats sex as an “immutable,” Frontiero, 411 U.S. at 686,
“enduring,” and biologically rooted characteristic, Virginia, 518 U.S. at
533. By equating a disparate impact on transgender students with a dis-
parate impact on the sexes, plaintiffs are attempting to end-run the
“high” bar for “recognizing a new suspect class.” L.W. by & through Wil-
liams v. Skrmetti, 83 F.4th 460, 486 (6th Cir. 2023).

In any event, plaintiffs’ theory of transgender-status discrimination
fails. S.B. 1100 does not classify based on transgender status on its face;
it separates based on another, distinct characteristic: “sex.” Idaho Code
§ 33-6603(1)(a)—(b), (2), (4); see id. § 33-6602(3). Plaintiffs would have
courts assume that every sex-based line evinces animus towards trans-
gender persons because those lines prevent “transgender people alone”
from accessing “facilities matching their gender identity.” Opening Br.

25-26. But that is merely another way of saying that classifying based on
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sex disparately impacts transgender persons. It does not show trans-
gender status underlies the classification because users of both male and
female bathrooms “include transgender students.” Adams III, 57 F.4th
at 808-09. So plaintiffs again are left with a disparate-impact claim.

Plaintiffs cannot meet the demanding standards for a disparate-
impact claim. “[P]urposeful discrimination”—not disparate impact
alone—“is the condition that offends the Constitution.” Feeney, 442 U.S.
at 274 (cleaned up); see, e.g., Geduldig v. Aiello, 417 U.S. 484 (1974) (state
Insurance policy excluding pregnancy coverage—disparately impacting
women—did not classify based on sex). “Purposeful discrimination”
means “more than” “intent as awareness of consequences” and “implies
that the decisionmaker ... selected or reaffirmed a particular course of
action at least in part ‘because of,’ not merely ‘in spite of,” its adverse
effects upon an identifiable group.” Feeney, 442 U.S. at 274, 279.

Idaho’s decision to require bathrooms separated by sex in public
schools 1s a far cry from action taken out of pure spite. Sex-separated
bathrooms were not “devised” with the “goal of keeping women,” men, or

even transgender students “in a stereotypic and predefined place.”

Feeney, 442 U.S. at 274, 279. Rather, “throughout American history,”
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bathrooms have been segregated by sex to protect “privacy.” Adams III,
57 F.4th at 805; see Hecox, 79 F.4th at 1025. Even plaintiffs do not dispute
that legitimate reasons underlie sex-separated bathrooms. Indeed, they
merely request an injunction that would “enjoin S.B. 1100’s exclusion of
transgender people from facilities matching their gender identity but ...
would not bar separating facilities by sex.” Opening Br. 23 (emphasis
added). Plaintiffs cannot have it both ways.

There is another problem with applying intermediate scrutiny:
plaintiffs’ equal-protection claim is really an underinclusiveness chal-
lenge.

Return to Virginia. There, the government challenged VMI’s dis-
criminatory practice of admitting men but not women. 518 U.S. at 519.
The claim was not that VMI was wrongly classifying which of its appli-
cants were men and which were women, but that the whole system of
accepting men and rejecting women was unlawful discrimination. Id. at
523. It was that sex-based segregation the government challenged and
the Supreme Court dismantled. Id. at 547-55.

Similarly, when Oliver Brown sued the school board in Topeka,

Kansas, he challenged the entire enterprise of segregating public schools

10
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on the basis of race. He did not ask the Supreme Court to bless separate-
but-equal schooling so long as the Board of Education would classify his
children as white. See Brown v. Bd. of Educ., 347 U.S. 483 (1954).

But here, the plaintiffs take a different tack. They expressly do not
challenge the requirement that public schools “separat[e] facilities by
sex.” Opening Br. 23. They just want the State to segregate differently.
They take issue with the State’s understanding of male and female, con-
tending that the State must segregate bathrooms based on gender iden-
tity instead of sex. Virginia and Brown this case isn’t.

As a result, rational-basis review applies. That is because, while
“[s]eparating bathrooms by sex treats people differently on the basis of
sex,” “the mere act of determining an individual’s sex, using the same
rubric for both sexes, does not treat anyone differently on the basis of
sex.” Adams II, 3 F.4th at 1325-26 (W. Pryor, J., dissenting). In other
words, where, as here, the decision to segregate by sex has already sur-
vived heightened scrutiny and the plaintiff merely challenges the State’s
understanding of sex itself, there is no further “implication of any consti-

tutionally protected fundamental right (or suspect classification),” thus

making “heightened scrutiny ... indisputably inappropriate.” Ill. Health

11
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Care Ass’n v. Ill. Dep’t of Pub. Health, 879 F.2d 286, 288 n.4 (7th Cir.
1989). The contours of the State’s otherwise lawful sex segregation re-
quire only a rational basis.

Other precedent underscores the importance of this distinction. For
example, in Jana-Rock Construction, Inc. v. New York Department of Eco-
nomic Development, 438 F.3d 195 (2d Cir. 2006), the Second Circuit con-
sidered a challenge to the administration of New York’s affirmative-ac-
tion program that gave minority-owned businesses preferential treat-
ment. The plaintiff, Rocco Luiere, did not “challenge the constitutional
propriety of New York’s race-based affirmative action program.” Id. at
200. He challenged only New York’s “definition” of Hispanic and decision
not to treat him—“the son of a Spanish mother whose parents were born
In Spain”—as Hispanic. Id. at 199-200. In rejecting Luiere’s claim, the
Second Circuit explained that the “purpose” of strict scrutiny is “to en-
sure that the government’s choice to use racial classifications is justified,
not to ensure that the contours of the specific racial classification that

the government chooses to use are in every particular correct.” Id. at 210.

12
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Challenging the race-based regime itself would trigger heightened scru-
tiny, in other words, but seeking to extend it to new or different situations
did not.

Consider also the case of Ralph Taylor. In August 2010, Taylor “re-
ceived results from a genetic ancestry test that estimated that he was
90% European, 6% Indigenous American, and 4% Sub-Saharan African.”
Orion Ins. Grp. v. Wash. State Off. Of Minority & Women’s Bus. Enter.,
2017 WL 3387344, at *2 (W.D. Wash. Aug. 7, 2017), affd sub nom. Orion
Ins. Grp. v. Washington’s Off. of Minority & Women’s Bus. Enter., 754 F.
App’x 556 (9th Cir. 2018). Even though he had grown “up thinking of
himself as Caucasian,” Taylor took these results to mean that “he had
Black ancestry.” Id. So he “embraced his Black culture,” “join[ing] the
NAACP,” “tak[ing] great interest in Black social causes,” even “sub-
scrib[ing] to Ebony magazine.” Id. at *3. Then he classified himself as
“Black” and applied for special benefits under State and federal affirma-
tive-action programs—and filed suit when his applications were denied.
Id. at *2-3. The court summarily dispatched with Taylor’s claim, explain-

ing that accepting Taylor’s expansive definition of “Black” would “strip

the provision of all exclusionary meaning.” Id. at *11. Notably, rather
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than apply heightened scrutiny and force the State to justify its definition
of “Black,” the court recognized the definition’s rational basis and re-
jected Taylor’s claim accordingly. Id. at *13 (“Both the State and Federal
Defendants offered rational explanations for the denial of the applica-
tion.”).

By challenging the lawfulness of a classification’s definitional
contours rather than the lawfulness of the classification itself, plaintiffs
follow the same path as Rocco Luiere and Ralph Taylor. Plaintiffs
endorse sex-segregated bathrooms and challenge only Idaho’s determina-
tion that school bathrooms be separated “based on so-called ‘biological
sex.” Opening Br. 23. But the “purpose” of heightened scrutiny “is to
ensure that the government’s choice to use [protected] classifications is
justified,” not to police the classifications’ “contours.” Jana-Rock, 438
F.3d at 210. States, schools, and courts after all must have some
definition of “sex” to have a meaningful discussion about what triggers

heighted scrutiny. So the “contours” attendant to the State’s definition of

sex warrant only rational-basis review.

14
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B. Title IX cannot require States to redefine “sex” as “gen-
der identity” without saying so unambiguously

Plaintiffs’ Title IX claim raises another issue of great concern for
the States—the Spending Clause. Congress enacted Title IX pursuant to
1its Spending Clause authority. Davis v. Monroe Cnty. Bd. of Educ., 526
U.S. 629, 640 (1999). “[L]egislation enacted pursuant to the spending
power is much in the nature of a contract”—"“in return for federal funds,
the States agree to comply with federally imposed conditions.” Pennhurst
State Sch. & Hosp. v. Halderman, 451 U.S. 1, 17 (1981). The Supreme
Court has recognized that, “if Congress intends to impose a condition on
the grant of federal moneys, it must do so unambiguously.” Id. There can
“be no knowing acceptance if a State is unaware of the conditions or is
unable to ascertain what is expected of it.” Id.; see Cummings v. Premier
Rehab Keller, 596 U.S. 212, 219 (2022); South Dakota v. Dole, 483 U.S.
203, 206-07 (1987). Only unambiguous clarity keeps Spending Clause
legislation from undermining States’ status as “independent sovereigns.”
Nat’l Fed'’n of Indep. Bus. v. Sebelius, 567 U.S. 519, 576-77 (2012) (opin-
ion of Roberts, C.J., joined by Breyer and Kagan, JdJ.).

Suffice it to say, Congress did not put States on clear, unambiguous

notice in 1972 that Title IX would force them to use “gender identity”
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rather than biological sex to segregate their bathrooms—and their “living
facilities,” 20 U.S.C. §1686, and their locker rooms, and their shower fa-
cilities, 34 C.F.R. §106.33. When Title IX was enacted in 1972, “virtually
every dictionary definition of ‘sex’ referred to the physiological distinc-
tions between males and females.” Grimm Gloucester Cnty. Sch. Bd., 972
F.3d 586, 632 (4th Cir. 2020) (Niemeyer, J., dissenting). The district court
“note[d] its agreement with the Adams majority . . . that Title IX is not
ambiguous and . . . the definition of ‘sex’ in Title IX does not include gen-
der identity.” 2-ER-30 n.25.

Even if the meaning of the term “sex” were less than perfectly clear,
however, S.B. 1100 would still survive. Where two interpretations of
Spending Clause legislation are possible, the tie goes to the States. See
Pennhurst, 451 U.S. at 24. The onus is on whoever challenges the
traditional practice of segregating school bathrooms by sex, biologically
defined, to show that state and local governments were on notice they
would have to alter their unbroken practice in accepting federal funds.
Plaintiffs’ request that the Court enjoin S.B. 1100 under Title IX not only

“offend[s] first principles of statutory interpretation and judicial

16





Case: 23-2807, 12/22/2023, DktEntry: 52.1, Page 25 of 35

restraint,” Adams III, 57 F.4th at 817, but the basic workings of our
federalist system.

Plaintiffs say that Title IX’s status as Spending Clause legislation
“merely affect[s] the availability of retrospective relief.” Opening Br. 50.
But the Supreme Court has never limited the principle that Spending
Clause conditions must be unambiguous to remedies. In Pennhurst, the
Supreme Court demanded a showing of clarity that States had any obli-
gation at all to provide the services demanded. See 451 U.S. at 18-28. And
plaintiffs’ argument that “Title IX encompasses all forms of sex discrim-
ination,” Opening Br. 50, likewise falls short. It begs the question as to
whether the term “sex” demands classification based on gender identity
rather than sex, biologically understood. The limits imposed by the
Spending Clause cannot be swept away by articulating a principle at so
high a level of generality that States cannot predict what it contains.

II. Plaintiffs’ Equal Protection and Title IX Theories Under-
mine State Authority and Create Administrative Challenges

The implications of plaintiffs’ position for state authority are

>

significant. “State[s],” not the federal government, are the traditional
guardians of student privacy, health, and welfare. Bd. of Educ. of Indep.

Sch. Dist. No. 92 of Pottawatomi Cnty. v. Earls, 536 U.S. 822, 830 (2002).
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At least nine States have exercised their authority to safeguard student
privacy and safety by requiring public schools to have sex-separated
bathrooms, locker rooms, or sleeping areas. See Ala. Code §16-1-54; Ark.
Code §6-21-120; Idaho Code §33-6603; Iowa Code §280.33; Ky. Rev. Stat.
§158.189; N.D. Cent. Code §15.1-06-21; Okla. Stat. tit. 70, §1-125; Tenn.
Code §49-2-802. Plaintiffs’ position threatens these exercises of
traditional state authority without a clear statutory or constitutional
basis.

Plaintiffs’ approach to Title IX and the Equal Protection Clause,
moreover, would inflict substantial compliance costs, leaving schools
without the clear guidance they need to set workable policies and focus
on their educational mission. According to plaintiffs, schools must let at
least some students whose gender identity does not align with their sex
use bathrooms designated for the opposite sex. See Opening Br. 23. But
how are schools supposed to apply that standard? May schools require
any supporting documents, or are they supposed to allow a student to use
the opposite-sex bathroom based on their say-so? How long must a
student identify with a gender before the student can demand access to

an opposite-sex facility—a week, a month, a year? How are schools to
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weigh conflicting evidence if the student’s dress, behavior, legal name, or
gender marker on the birth certificate do not align? Must schools now
hire experts in gender dysphoria to evaluate students’ self-proclaimed
identities? All that schools know is that they will risk costly, time-
consuming litigation whatever choice they make.

Other compliance difficulties abound. As the Supreme Court
recognizes, schools have responsibility for the “discipline, health, and
safety” of students. Earls, 536 U.S. at 830. Traditionally, schools have
safeguarded student privacy and safety by separating students by sex to
prevent unwanted bodily exposure. “[S]ex separation in bathrooms dates
back to ancient times, and, in the United States, preceded the nation’s
founding.” W. Burlette Carter, Sexism in the “Bathroom Debates”, 37 Yale
L. & Pol'y Rev. 227, 229 (2018). That is why the Supreme Court
acknowledged in Virginia that “admitting women to VMI would un-
doubtedly require alterations necessary to afford members of each sex
privacy from the other sex in living arrangements.” 518 U.S. at 550 n.19.

Notwithstanding the lineage of sex-segregated bathrooms and
privacy justifications, plaintiffs simply dismiss privacy concerns. See

Opening Br. 28. But what if students start complaining about another
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student’s use of a bathroom designated for the opposite sex, students fail
to use individual stalls, or other students are afraid to express concern
for their privacy out of concern the schools will “view them as bigoted”?
Students & Parents for Privacy v. Sch. Dirs. of Twp. High Sch. Dist. 211,
377 F. Supp. 3d 891, 895 (N.D. Ill. 2019). May schools now treat privacy
concerns as genuine? Or what if older buildings have “[n]o individual
dressing rooms” and no dividers between urinals? Veronia Sch. Dist. 47
v. Acton, 515 U.S. 646, 657 (1995). Must schools now undertake costly
building programs to refit facilities? Again, plaintiffs’ approach to equal
protection and Title IX leaves schools with nothing but questions.

The importance of the issue goes well beyond laws and policies
regarding bathroom use. Whatever approach that courts take to the
Equal Protection Clause and Title IX in the bathroom context invariably
affects schools in other contexts. There can be “only be one definition of
‘sex.” Adams III, 57 F.4th at 821 (Lagoa, J., specially concurring). To
protect the fairness of female sports and girls’ safety, twenty-three

States—mnot to mention school boards—have restricted participation on
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girls’ teams to the female sex.! But a contrary view of “sex” discrimination
under Title IX and the Equal Protection Clause threatens those laws and
policies to the detriment of girls across the nation. Already, this Court
has held that excluding males who identify as female from girls’ sports
teams violates equal protection and Title IX. See, e.g., Hecox, 79 F.4th at
1026-27.

Even outside the school environment, plaintiffs’ approach to Title
IX and equal protection presents issues. For instance, some courts have

wrongly held that widely adopted laws? prohibiting experimental gender-

1 Ala. Code §16-1-52; Ariz. Rev. Stat. §15-120.02; Ark. Code §6-1-107;
Fla. Stat. §1006.205; Idaho Code §33-6203; Ind. Code §20-33-13-4; Iowa
Code §2611.2; Kan. Stat. §60-5603; Ky. Rev. Stat. §§156.070, 164.2813;
La. Stat. §4:444; Miss. Code §37-97-1; Mo. Rev. Stat. §163.048; Mont.
Code Ann. §20-7-1306; N.C. Gen. Stat. §116-401; N.D. Cent. Code §§15-
10.6-02, 15.1-41-02; Okla. Stat. tit. 70, §27-106; S.C. Code §59-1-500;
S.D. Codified Laws §13-67-1; Tenn. Code §§49-6-310, 49-7-180; Tex.
Educ. Code §33.0834; Utah Code §53G-6-902; W. Va. Code §18-2-25d;
Wyo. Stat. §21-25-102.

2 Ala. Code §26-26-4; Ariz. Rev. Stat. §32-3230; Ark. Code §20-9-1502;
Fla. Stat. §456.52; Fla. Admin. Code R.64B8-9.019; Ga. Code §31-7-3.5;
Idaho Code §18-1506C; Ind. Code §25-1-22-13; Iowa Code §147.164; Ky.
Rev. Stat. §311.372; La. Stat. §40:1098.2; 2023 Miss. Laws, H.B. No.
1125, §2; Mo. Ann. Stat. §191.1720; Mont. Code Ann. §50-4-1004; Neb.
Rev. Stat. § 71-7304; N.C. Gen. Stat. §90-21.151; N.D. Cent. Code §12.1-
36.1-02; Okla. Stat. tit. 63, §2607.1; S.D. Codified Laws §34-24-34; Tenn.
Code §68-33-103; Tex. Health & Safety Code §161.702; Utah Code §§58-
67-502, -68-502; W. Va. Code §30-3-20.
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transition procedures for minors must be subject to heightened scrutiny
as well. See, e.g., Brandt v. Rutledge, 47 F.4th 661, 670 (8th Cir. 2022);
K.C. v. Individual Members of Med. Licensing Bd. of Ind., ___ F.Supp.3d
_,2023 WL 4054086 (S.D. Ind. 2023), appeal pending, No. 23-2366 (7th
Cir.). (Other courts have properly applied rational-basis review to such
challenges. E.g., Skrmetti, 83 F.4th at 486; Eknes-Tucker v. Gov. of Ala.,
80 F.4th 1205, 1210 (11th Cir. 2023).) And since the Affordable Care Act
expressly incorporates Title IX’s anti-discrimination provision, 42 U.S.C.
§ 18116, challenges along those lines have been launched too. Koe v.

Noggle, F.Supp.3d ___, 2023 WL 5339281, *13 n.7 (N.D. Ga. Aug. 20,

2023). This Court should not wield Title IX and the Equal Protection
Clause to such detrimental effect.
CONCLUSION
The Court should affirm the district court’s denial of a preliminary

Injunction.
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Synopsis

Background: Parents of secondary school students filed § 1983 action against Commissioner of Maine Department of Education, alleging the “nonsectarian” requirement of Maine’s tuition assistance program for private secondary schools violated the Free Exercise Clause and the Establishment Clause of the First Amendment, as well as the Equal Protection Clause of the Fourteenth Amendment, and seeking declaratory and injunctive relief against enforcement of the requirement. The United States District Court for the District of Maine, D. Brock Hornby, Senior District Judge, 401 F.Supp.3d 207, granted the Commissioner’s motion for judgment on a stipulated record. Parents appealed. The United States Court of Appeals for the First Circuit, Barron, Chief Judge, 979 F.3d 21, affirmed. Certiorari was granted.

 

Holdings: The Supreme Court, Chief Justice Roberts, held that:

 

program’s “nonsectarian” requirement conditioned benefits solely due to a school’s religious character, and thus was subject to strictest scrutiny;

 

program’s “nonsectarian” requirement violated the Free Exercise Clause of the First Amendment; and

 

program’s “nonsectarian” requirement could not be justified on ground it imposed a use-based, and not a status-based, restriction on state funds.

 

Reversed and remanded.

 

Justice Breyer filed a dissenting opinion, in which Justice Kagan joined and in which Justice Sotomayor joined in part.

 

Justice Sotomayor filed a dissenting opinion.

 

Procedural Posture(s): Petition for Writ of Certiorari; On Appeal; Other.

West Codenotes

Recognized as Unconstitutional

Mont. Const. art. 10, § 6(1)

Held Unconstitutional

20-A Me. Rev. Stat. § 2951(2)



**1989 Syllabus*

*767 Maine has enacted a program of tuition assistance for parents who live in school districts that neither operate a secondary school of their own nor contract with a particular school in another district. Under that program, parents designate the secondary school they would like their child to attend, and the school district transmits payments to that school to help defray the costs of tuition. Participating private schools must meet certain requirements to be eligible to receive tuition payments, including either accreditation from the New England Association of Schools and Colleges (NEASC) or approval from the Maine Department of Education. But they may otherwise differ from Maine public schools in various ways. Since 1981, however, Maine has limited tuition assistance payments to “nonsectarian” schools.

 

Petitioners sought tuition assistance to send their children to Bangor Christian Schools (BCS) and Temple Academy. Although both BCS and Temple Academy are accredited by NEASC, the schools do not qualify as “nonsectarian” and are thus ineligible to receive tuition payments under Maine’s tuition assistance program. Petitioners sued the commissioner of the Maine Department of Education, alleging that the “nonsectarian” requirement violated the Free Exercise Clause and the Establishment Clause of the First Amendment, as well as the Equal Protection Clause of the Fourteenth Amendment. The District Court rejected petitioners’ constitutional claims and granted judgment to the commissioner. The First Circuit affirmed.

 

Held: Maine’s “nonsectarian” requirement for otherwise generally available tuition assistance payments violates the Free Exercise Clause. Pp. 1995 - 2002.

 

(a) The Free Exercise Clause of the First Amendment protects against “indirect coercion or penalties on the free exercise of religion, not just outright prohibitions.” Lyng v. Northwest Indian Cemetery Protective Assn., 485 U.S. 439, 450, 108 S.Ct. 1319, 99 L.Ed.2d 534. The Court recently applied this principle in the context of two state efforts to withhold otherwise available public benefits from religious organizations. In Trinity Lutheran Church of Columbia, Inc. v. Comer, 582 U. S. ––––, 137 S.Ct. 2012, 198 L.Ed.2d 551 the Court considered a Missouri program that offered grants to qualifying nonprofit organizations *768 that installed cushioning playground surfaces, but denied such grants to any applicant that was owned or controlled by a church, sect, or other religious entity. The Court held that the Free Exercise Clause did not permit Missouri to “expressly discriminate[ ] against otherwise eligible recipients by disqualifying them from a public benefit solely because of their religious character.” 582 U. S., at –––– – ––––, 137 S.Ct., at 2021. And in Espinoza v. Montana Department of Revenue, 591 U. S. ––––, 140 S.Ct. 2246, 207 L.Ed.2d 679 the Court held that a provision of the Montana Constitution barring government aid to any school “controlled in whole or in part by any church, sect, or denomination” violated the Free Exercise Clause by prohibiting families from using otherwise available scholarship funds at religious schools. 591 U. S., at ––––, 140 S.Ct., at 2252. “A State need not subsidize private education,” the Court concluded, “[b]ut once a State decides to do so, it cannot disqualify some private schools solely because they are religious.” Id., at ––––, 140 S.Ct., at 2261. Pp. 1995 - 1997.

 

(b) The principles applied in Trinity Lutheran and Espinoza suffice to resolve this case. Maine offers its citizens a benefit: tuition assistance payments for any family whose school district does not provide a public secondary school. Just like the wide range of nonprofit organizations eligible to receive playground resurfacing grants in Trinity Lutheran, a wide range of private schools are eligible to receive Maine tuition assistance payments here. And like the daycare center in Trinity Lutheran, the religious schools in this case are disqualified from this generally available benefit “solely because of their religious character.” 582 U. S., at ––––, 137 S.Ct., at 2021. Likewise, in Espinoza, as here, the Court considered a state benefit program that provided public funds to support tuition payments at private schools and specifically carved out private religious schools from those eligible to receive such funds. Both that program and this one disqualify certain private schools from public funding “solely because they are religious.” 591 U. S., at ––––, 140 S.Ct., at 2261. A law that operates in that manner must be subjected to “the strictest scrutiny.” Id., at –––– – ––––, 140 S.Ct., at 2257.

 

Maine’s program cannot survive strict scrutiny. A neutral benefit program in which public funds flow to religious organizations through the independent choices of private benefit recipients does not offend the Establishment Clause. See Zelman v. Simmons-Harris, 536 U.S. 639, 652–653, 122 S.Ct. 2460, 153 L.Ed.2d 604. Maine’s decision to continue excluding religious schools from its tuition assistance program after Zelman thus promotes stricter separation of church and state than the Federal Constitution requires. But a State’s antiestablishment interest does not justify enactments that exclude some members of the community from an otherwise generally available public benefit because of their religious exercise. Pp. 1997 - 1998.

 

*769 (c) The First Circuit’s attempts to recharacterize the nature of Maine’s tuition assistance program do not suffice to distinguish this case from Trinity Lutheran or Espinoza.  Pp. 1998 - 2002.

 

(1) The First Circuit held that the “nonsectarian” requirement was constitutional because the benefit was properly viewed not as tuition payments to be used at approved private schools but instead as funding for the “rough equivalent of the public school education that Maine may permissibly require to be secular.” 979 F.3d 21, 44. But the statute does not say anything like that. The benefit provided by statute is tuition at a public or private school, selected by the parent, with no suggestion that the “private school” must somehow provide a “public” education. Moreover, the differences between private schools eligible to receive tuition assistance under Maine’s program and a Maine public school are numerous and important. To start with, private schools do not have to accept all students, while public schools generally do. In addition, the free public education that Maine insists it is providing through the tuition assistance program is often not free, as some participating private schools charge several times the maximum benefit that Maine is willing to provide. And the curriculum taught at participating private schools need not even resemble that taught in the Maine public schools.

 

The key manner in which participating private schools are required to resemble Maine public schools, however, is that they must be secular. Maine may provide a strictly secular education in its public schools. But BCS and Temple Academy—like numerous other recipients of Maine tuition assistance payments—are not public schools. Maine has chosen to offer tuition assistance that parents may direct to the public or private schools of their choice. Maine’s administration of that benefit is subject to the free exercise principles governing any public benefit program—including the prohibition on denying the benefit based on a recipient’s religious exercise. Pp. 1998 - 2001.

 

(2) The Court of Appeals also attempted to distinguish this case from Trinity Lutheran and Espinoza on the ground that the funding restrictions in those cases were “solely status-based religious discrimination,” while the challenged provision here “imposes a use-based restriction.” 979 F.3d at 35, 37–38. Trinity Lutheran and Espinoza held that the Free Exercise Clause forbids discrimination on the basis of religious status. But those decisions never suggested that use-based discrimination is any less offensive to the Free Exercise Clause. This case illustrates why. “[E]ducating young people in their faith, inculcating its teachings, and training them to live their faith are responsibilities that lie at the very core of the mission of a private religious school.” Our Lady of Guadalupe School v. Morrissey-Berru, 591 U. S. ––––, ––––, 140 S.Ct. 2049, 2064, 207 L.Ed.2d 870. In *770 short, the prohibition on status-based discrimination under the Free Exercise Clause is not a permission to engage in use-based discrimination.

 

Locke v. Davey, 540 U.S. 712, 124 S.Ct. 1307, 158 L.Ed.2d 1, does not assist Maine here. The scholarship funds at issue in Locke were intended to be used “to prepare for the ministry.” Trinity Lutheran, 582 U. S., at ––––, 137 S.Ct., at 2023. Locke’s reasoning expressly turned on what it identified as the “historic and substantial state interest” against using “taxpayer funds to support church leaders.” 540 U.S. at 722, 725, 124 S.Ct. 1307. But “it is clear that there is no ‘historic and substantial’ tradition against aiding [private religious] schools” that is “comparable.” Espinoza, 591 U. S., at ––––, 140 S.Ct., at 2259. Locke cannot be read to generally authorize the State to exclude religious persons from the enjoyment of public benefits on the basis of their anticipated religious use of the benefits. Pp. 2000 - 2002.

 

979 F.3d 21, reversed and remanded.

 

ROBERTS, C. J., delivered the opinion of the Court, in which THOMAS, ALITO, GORSUCH, KAVANAUGH, and BARRETT, JJ., joined. BREYER, J., filed a dissenting opinion, in which KAGAN J., joined, and in which SOTOMAYOR, J., joined as to all but Part I–B. SOTOMAYOR, J., filed a dissenting opinion.
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Opinion



CHIEF JUSTICE ROBERTS delivered the opinion of the Court.



*771 **1993 Maine has enacted a program of tuition assistance for parents who live in school districts that do not operate a secondary *772 school of their own. Under the program, parents designate the secondary school they would like their child to attend—public or private—and the school district transmits payments to that school to help defray the costs of tuition. *773 Most private schools are eligible to receive the payments, so long as they are “nonsectarian.” The question presented is whether this restriction violates the Free Exercise Clause of the First Amendment.

 



I

A

Maine’s Constitution provides that the State’s legislature shall “require ... the several towns to make suitable provision, at their own expense, for the support and maintenance of public schools.” Me. Const., Art. VIII, pt. 1, § 1. In accordance with that command, the legislature has required that every school-age child in Maine “shall be provided an opportunity to receive the benefits of a free public education,” Me. Rev. Stat. Ann., Tit. 20–A, § 2(1) (2008), and that the required schools be operated by “the legislative and governing bodies of local school administrative units,” § 2(2). But Maine is the most rural State in the Union, and for many school districts the realities of remote geography and low population density make those commands difficult to heed. Indeed, of Maine’s 260 school administrative units (SAUs), fewer than half operate a public secondary school of their own. App. 4, 70, 73.

 

Maine has sought to deal with this problem in part by creating a program of tuition assistance for families that reside in such areas. Under that program, if an SAU neither operates its own public secondary school nor contracts with a particular public or private school for the education of its school-age children, the SAU must “pay the tuition ... at the public school or the approved private school of the parent’s choice at which the student is accepted.” Me. Rev. Stat. Ann., Tit. 20–A, § 5204(4) (Cum. Supp. 2021). Parents who wish to take advantage of this benefit first select the school they wish their child to attend. Ibid. If they select a private school that has been “approved” by the Maine Department of Education, the parents’ SAU “shall pay the tuition” *774 at the chosen school up to a specified maximum rate. See §§ 2902, 2951, 5204(4).

 

To be “approved” to receive these payments, a private school must meet certain basic requirements under Maine’s compulsory education law. § 2951(1). The school must either be “[c]urrently accredited by a New England association of schools and colleges” or separately “approv[ed] for attendance purposes” by the Department. §§ 2901(2), 2902. Schools seeking approval from the Department must meet specified curricular requirements, such as using English as the language of instruction, offering a course in “Maine history, including the Constitution of Maine ... and Maine’s cultural and ethnic heritage,” and maintaining a student-teacher ratio of not more than 30 to 1. §§ 2902(2), 2902(3), 4706(2), 2902(6)(C).

 

**1994 The program imposes no geographic limitation: Parents may direct tuition payments to schools inside or outside the State, or even in foreign countries. §§ 2951(3), 5808. In schools that qualify for the program because they are accredited, teachers need not be certified by the State, § 13003(3), and Maine’s curricular requirements do not apply, § 2901(2). Single-sex schools are eligible. See Me. Rev. Stat. Ann., Tit. 5, § 4553(2–A) (exempting single-sex private, but not public, schools from Maine’s antidiscrimination law).

 

Prior to 1981, parents could also direct the tuition assistance payments to religious schools. Indeed, in the 1979–1980 school year, over 200 Maine students opted to attend such schools through the tuition assistance program. App. 72. In 1981, however, Maine imposed a new requirement that any school receiving tuition assistance payments must be “a nonsectarian school in accordance with the First Amendment of the United States Constitution.” Me. Rev. Stat. Ann., Tit. 20–A, § 2951(2). That provision was enacted in response to an opinion by the Maine attorney general taking the position that public funding of private religious schools violated the Establishment Clause of the First *775 Amendment. We subsequently held, however, that a benefit program under which private citizens “direct government aid to religious schools wholly as a result of their own genuine and independent private choice” does not offend the Establishment Clause. Zelman v. Simmons-Harris, 536 U.S. 639, 652, 122 S.Ct. 2460, 153 L.Ed.2d 604 (2002). Following our decision in Zelman, the Maine Legislature considered a proposed bill to repeal the “nonsectarian” requirement, but rejected it. App. 100, 108.

 

The “nonsectarian” requirement for participation in Maine’s tuition assistance program remains in effect today. The Department has stated that, in administering this requirement, it “considers a sectarian school to be one that is associated with a particular faith or belief system and which, in addition to teaching academic subjects, promotes the faith or belief system with which it is associated and/or presents the material taught through the lens of this faith.” 979 F.3d 21, 38 (CA1 2020). “The Department’s focus is on what the school teaches through its curriculum and related activities, and how the material is presented.” Ibid. (emphasis deleted). “[A]ffiliation or association with a church or religious institution is one potential indicator of a sectarian school,” but “it is not dispositive.” Ibid.

 



B

This case concerns two families that live in SAUs that neither maintain their own secondary schools nor contract with any nearby secondary school. App. 70, 71. Petitioners David and Amy Carson reside in Glenburn, Maine. Id., at 74. When this litigation commenced, the Carsons’ daughter attended high school at Bangor Christian Schools (BCS), which was founded in 1970 as a ministry of Bangor Baptist Church. Id., at 74, 80. The Carsons sent their daughter to BCS because of the school’s high academic standards and because the school’s Christian worldview aligns with their sincerely held religious beliefs. Id., at 74. Given that BCS is a “sectarian” school that cannot qualify for tuition assistance *776 payments under Maine’s program, id., at 80, the Carsons paid the tuition for their daughter to attend BCS themselves, id., at 74.

 

Petitioners Troy and Angela Nelson live in Palermo, Maine. Id., at 78. When this litigation commenced, the Nelsons’ daughter attended high school at Erskine Academy, a secular private school, and their son attended middle school at Temple Academy, a “sectarian” school affiliated with **1995 Centerpoint Community Church. Id., at 78, 90, 91. The Nelsons sent their son to Temple Academy because they believed it offered him a high-quality education that aligned with their sincerely held religious beliefs. Id., at 78. While they wished to send their daughter to Temple Academy too, they could not afford to pay the cost of the Academy’s tuition for both of their children. Id., at 79.

 

BCS and Temple Academy are both accredited by the New England Association of Schools and Colleges (NEASC), and the Department considers each school a “private school approved for attendance purposes” under the State’s compulsory attendance requirement. Id., at 80, 90. Yet because neither school qualifies as “nonsectarian,” neither is eligible to receive tuition payments under Maine’s tuition assistance program. Id., at 80, 90. Absent the “nonsectarian” requirement, the Carsons and the Nelsons would have asked their respective SAUs to pay the tuition to send their children to BCS and Temple Academy, respectively. Id., at 79.

 

In 2018, petitioners brought suit against the commissioner of the Maine Department of Education. Id., at 11–12. They alleged that the “nonsectarian” requirement of Maine’s tuition assistance program violated the Free Exercise Clause and the Establishment Clause of the First Amendment, id., at 23–27, as well as the Equal Protection Clause of the Fourteenth Amendment, id., at 29–30. Their complaint sought declaratory and injunctive relief against enforcement of the requirement. Id., at 31–32. The parties filed cross-motions *777 for summary judgment on a stipulated record. 401 F.Supp.3d 207, 208 (D.Me. 2019). Applying Circuit precedent that had previously upheld the “nonsectarian” requirement against challenge, see Eulitt v. Maine Dept. of Ed., 386 F.3d 344 (CA1 2004), the District Court rejected petitioners’ constitutional claims and granted judgment to the commissioner. 401 F.Supp.3d at 209–212.

 

While petitioners’ appeal to the First Circuit was pending, this Court decided Espinoza v. Montana Department of Revenue, 591 U. S. ––––, 140 S.Ct. 2246, 207 L.Ed.2d 679 (2020). Espinoza held that a provision of the Montana Constitution barring government aid to any school “controlled in whole or in part by any church, sect, or denomination,” Art. X, § 6(1), violated the Free Exercise Clause by prohibiting families from using otherwise available scholarship funds at the religious schools of their choosing. The First Circuit recognized that, in light of Espinoza, its prior precedent upholding Maine’s “nonsectarian” requirement was no longer controlling. 979 F.3d at 32–36. But it nevertheless affirmed the District Court’s grant of judgment to the commissioner. Id., at 49.

 

As relevant here, the First Circuit offered two grounds to distinguish Maine’s “nonsectarian” requirement from the no-aid provision at issue in Espinoza. First, the panel reasoned that, whereas Montana had barred schools from receiving funding “simply based on their religious identity—a status that in and of itself does not determine how a school would use the funds”—Maine bars BCS and Temple Academy from receiving funding “based on the religious use that they would make of it in instructing children.” 979 F.3d at 40. Second, the panel determined that Maine’s tuition assistance program was distinct from the scholarships at issue in Espinoza because Maine had sought to provide “a rough equivalent of the public school education that Maine may permissibly require to be secular but that is not otherwise accessible.” 979 F.3d at 44. Thus, “the nature of the restriction *778 at issue and the nature of the school aid program of which **1996 it is a key part” led the panel to conclude “once again” that Maine’s “nonsectarian” requirement did not violate the Free Exercise Clause. Id., at 46.

 

We granted certiorari. 594 U. S. ––––, 141 S.Ct. 2883, 210 L.Ed.2d 989 (2021).

 



II

A

The Free Exercise Clause of the First Amendment protects against “indirect coercion or penalties on the free exercise of religion, not just outright prohibitions.” Lyng v. Northwest Indian Cemetery Protective Assn., 485 U.S. 439, 450, 108 S.Ct. 1319, 99 L.Ed.2d 534 (1988). In particular, we have repeatedly held that a State violates the Free Exercise Clause when it excludes religious observers from otherwise available public benefits. See Sherbert v. Verner, 374 U.S. 398, 404, 83 S.Ct. 1790, 10 L.Ed.2d 965 (1963) (“It is too late in the day to doubt that the liberties of religion and expression may be infringed by the denial of or placing of conditions upon a benefit or privilege.”); see also Everson v. Board of Ed. of Ewing, 330 U.S. 1, 16, 67 S.Ct. 504, 91 L.Ed. 711 (1947) (a State “cannot exclude” individuals “because of their faith, or lack of it, from receiving the benefits of public welfare legislation”). A State may not withhold unemployment benefits, for instance, on the ground that an individual lost his job for refusing to abandon the dictates of his faith. See Sherbert, 374 U.S. at 399–402, 83 S.Ct. 1790 (Seventh-day Adventist who refused to work on the Sabbath); Thomas v. Review Bd. of Ind. Employment Security Div., 450 U.S. 707, 709, 720, 101 S.Ct. 1425, 67 L.Ed.2d 624 (1981) (Jehovah’s Witness who refused to participate in the production of armaments).

 

We have recently applied these principles in the context of two state efforts to withhold otherwise available public benefits from religious organizations. In Trinity Lutheran Church of Columbia, Inc. v. Comer, 582 U. S. ––––, 137 S.Ct. 2012, 198 L.Ed.2d 551 (2017), we considered a Missouri program that offered grants to qualifying nonprofit organizations that installed cushioning playground surfaces made from recycled rubber tires. The Missouri Department of Natural Resources maintained an *779 express policy of denying such grants to any applicant owned or controlled by a church, sect, or other religious entity. The Trinity Lutheran Church Child Learning Center applied for a grant to resurface its gravel playground, but the Department denied funding on the ground that the Center was operated by the Church.

 

We deemed it “unremarkable in light of our prior decisions” to conclude that the Free Exercise Clause did not permit Missouri to “expressly discriminate[ ] against otherwise eligible recipients by disqualifying them from a public benefit solely because of their religious character.” Id., at –––– – ––––, 137 S.Ct., at 2021. While it was true that Trinity Lutheran remained “free to continue operating as a church,” it could enjoy that freedom only “at the cost of automatic and absolute exclusion from the benefits of a public program for which the Center [was] otherwise fully qualified.” Id., at ––––, 137 S.Ct., at 2022 (citing McDaniel v. Paty, 435 U.S. 618, 626, 98 S.Ct. 1322, 55 L.Ed.2d 593 (1978) (plurality opinion)). Such discrimination, we said, was “odious to our Constitution” and could not stand. 582 U. S., at ––––, 137 S.Ct., at 2025.

 

Two Terms ago, in Espinoza, we reached the same conclusion as to a Montana program that provided tax credits to donors who sponsored scholarships for private school tuition. The Montana Supreme **1997 Court held that the program, to the extent it included religious schools, violated a provision of the Montana Constitution that barred government aid to any school controlled in whole or in part by a church, sect, or denomination. As a result of that holding, the State terminated the scholarship program, preventing the petitioners from accessing scholarship funds they otherwise would have used to fund their children’s educations at religious schools.

 

We again held that the Free Exercise Clause forbade the State’s action. The application of the Montana Constitution’s no-aid provision, we explained, required strict scrutiny because it “bar[red] religious schools from public benefits solely because of the religious character of the schools.” Espinoza, 591 U. S., at ––––, 140 S.Ct., at 2255. “A State need not subsidize private education,” we concluded, “[b]ut once a State decides to *780 do so, it cannot disqualify some private schools solely because they are religious.” Id., at ––––, 140 S.Ct., at 2261.

 



B

The “unremarkable” principles applied in Trinity Lutheran and Espinoza suffice to resolve this case. Maine offers its citizens a benefit: tuition assistance payments for any family whose school district does not provide a public secondary school. Just like the wide range of nonprofit organizations eligible to receive playground resurfacing grants in Trinity Lutheran, a wide range of private schools are eligible to receive Maine tuition assistance payments here. And like the daycare center in Trinity Lutheran, BCS and Temple Academy are disqualified from this generally available benefit “solely because of their religious character.” 582 U. S., at ––––, 137 S.Ct., at 2021. By “condition[ing] the availability of benefits” in that manner, Maine’s tuition assistance program—like the program in Trinity Lutheran—“effectively penalizes the free exercise” of religion. Ibid. (quoting McDaniel, 435 U.S. at 626, 98 S.Ct. 1322 (plurality opinion)).

 

Our recent decision in Espinoza applied these basic principles in the context of religious education that we consider today. There, as here, we considered a state benefit program under which public funds flowed to support tuition payments at private schools. And there, as here, that program specifically carved out private religious schools from those eligible to receive such funds. While the wording of the Montana and Maine provisions is different, their effect is the same: to “disqualify some private schools” from funding “solely because they are religious.” 591 U. S., at ––––, 140 S.Ct., at 2261. A law that operates in that manner, we held in Espinoza, must be subjected to “the strictest scrutiny.” Id., at –––– – ––––, 140 S.Ct., at 2257.

 

To satisfy strict scrutiny, government action “must advance ‘interests of the highest order’ and must be narrowly tailored in pursuit of those interests.” Church of Lukumi Babalu Aye, Inc. v. Hialeah, 508 U.S. 520, 546, 113 S.Ct. 2217, 124 L.Ed.2d 472 (1993) (quoting McDaniel, 435 U.S. at 628, 98 S.Ct. 1322 (plurality opinion)). “A law *781 that targets religious conduct for distinctive treatment ... will survive strict scrutiny only in rare cases.” 508 U.S. at 546, 113 S.Ct. 2217.

 

This is not one of them. As noted, a neutral benefit program in which public funds flow to religious organizations through the independent choices of private benefit recipients does not offend the Establishment Clause. See Zelman, 536 U.S. at 652–653, 122 S.Ct. 2460. Maine’s decision to continue excluding religious schools from its tuition assistance program after Zelman thus promotes stricter separation of church and state than the Federal Constitution requires. See also post, at 2004 **1998 (BREYER, J., dissenting) (States may choose “not to fund certain religious activity ... even when the Establishment Clause does not itself prohibit the State from funding that activity”); post, at 2012 (SOTOMAYOR, J., dissenting) (same point).

 

But as we explained in both Trinity Lutheran and Espinoza, such an “interest in separating church and state ‘more fiercely’ than the Federal Constitution ... ‘cannot qualify as compelling’ in the face of the infringement of free exercise.” Espinoza, 591 U. S., at ––––, 140 S.Ct., at 2260 (quoting Trinity Lutheran, 582 U. S., at ––––, 137 S.Ct., at 2024); see also Widmar v. Vincent, 454 U.S. 263, 276, 102 S.Ct. 269, 70 L.Ed.2d 440 (1981) (“[T]he state interest ... in achieving greater separation of church and State than is already ensured under the Establishment Clause ... is limited by the Free Exercise Clause.”). Justice BREYER stresses the importance of “government neutrality” when it comes to religious matters, post, at 2009 but there is nothing neutral about Maine’s program. The State pays tuition for certain students at private schools—so long as the schools are not religious. That is discrimination against religion. A State’s antiestablishment interest does not justify enactments that exclude some members of the community from an otherwise generally available public benefit because of their religious exercise.*

 



*782 III

The First Circuit attempted to distinguish our precedent by recharacterizing the nature of Maine’s tuition assistance program in two ways, both of which Maine echoes before this Court. First, the panel defined the benefit at issue as the “rough equivalent of [a Maine] public school education,” an education that cannot include sectarian instruction. 979 F.3d at 44; see also Brief for Respondent 22. Second, the panel defined the nature of the exclusion as one based not on a school’s religious “status,” as in Trinity Lutheran and Espinoza, but on religious “uses” of public funds. 979 F.3d at 38–40; see also Brief for Respondent 35. Neither of these formal distinctions suffices to distinguish this case from Trinity Lutheran or Espinoza, or to affect the application of the free exercise principles outlined above.

 



A

The First Circuit held that the “nonsectarian” requirement was constitutional because the benefit was properly viewed not as tuition assistance payments to be used at approved private schools, but instead as funding for the “rough equivalent of the public school education that Maine may permissibly require to be secular.” 979 F.3d at 44. As Maine puts it, “[t]he public benefit Maine is offering is a free public education.” Brief for Respondent 1–2.

 

To start with, the statute does not say anything like that. It says that an SAU without a secondary school of its own “shall pay the tuition ... at the public school or the approved private school of the parent’s choice at which the student is accepted.” Me. Rev. Stat. Ann., Tit. 20–A, § 5204(4). The benefit is tuition at a public or private school, selected by *783 the parent, with no suggestion that the “private **1999 school” must somehow provide a “public” education.

 

This reading of the statute is confirmed by the program’s operation. The differences between private schools eligible to receive tuition assistance under Maine’s program and a Maine public school are numerous and important. To start with the most obvious, private schools are different by definition because they do not have to accept all students. Public schools generally do. Second, the free public education that Maine insists it is providing through the tuition assistance program is often not free. That “assistance” is available at private schools that charge several times the maximum benefit that Maine is willing to provide. See Stipulated Record, Exh. 2, in No. 1:18–cv–327 (Me., Mar. 12, 2019), ECF Doc. 24–2, p. 11; Brief for Respondent 32.

 

Moreover, the curriculum taught at participating private schools need not even resemble that taught in the Maine public schools. For example, Maine public schools must abide by certain “parameters for essential instruction in English language arts; mathematics; science and technology; social studies; career and education development; visual and performing arts; health, physical education and wellness; and world languages.” § 6209. But NEASC-accredited private schools are exempt from these requirements, and instead subject only to general “standards and indicators” governing the implementation of their own chosen curriculum. Brief for Respondent 32; see NEASC, Standards—20/20 Process (rev. Aug. 2021), https://cis.neasc.org/standards2020 (requiring, for instance, that “[c]urriculum planning supports the school’s core beliefs and the needs of the students,” and that the “[w]ritten curriculum aligns horizontally and vertically”).

 

Private schools approved by the Department (rather than accredited by NEASC) are likewise exempt from many of the State’s curricular requirements, so long as fewer than 60% of their students receive tuition assistance from the *784 State. For instance, such schools need not abide by Maine’s “comprehensive, statewide system of learning results,” including the “parameters for essential instruction” referenced above, and they need not administer the annual state assessments in English language arts, mathematics, and science. §§ 2951(6), 6209; see also ECF Doc. 24–2, at 9.

 

There are other distinctions, too. Participating schools need not hire state-certified teachers. Compare Me. Rev. Stat. Ann., Tit. 20–A, § 13003(1), with § 13003(3). And the schools can be single-sex. See ECF Doc. 24–2, at 11. In short, it is simply not the case that these schools, to be eligible for state funds, must offer an education that is equivalent—roughly or otherwise—to that available in the Maine public schools.

 

But the key manner in which the two educational experiences are required to be “equivalent” is that they must both be secular. Saying that Maine offers a benefit limited to private secular education is just another way of saying that Maine does not extend tuition assistance payments to parents who choose to educate their children at religious schools. But “the definition of a particular program can always be manipulated to subsume the challenged condition,” and to allow States to “recast a condition on funding” in this manner would be to see “the First Amendment ... reduced to a simple semantic exercise.” Agency for Int’l Development v. Alliance for Open Society Int’l, Inc., 570 U.S. 205, 215, 133 S.Ct. 2321, 186 L.Ed.2d 398 (2013) (quoting Legal Services Corporation v. Velazquez, 531 U.S. 533, 547, 121 S.Ct. 1043, 149 L.Ed.2d 63 (2001)); see also **2000 Walz v. Tax Comm’n of City of New York, 397 U.S. 664, 696, 90 S.Ct. 1409, 25 L.Ed.2d 697 (1970) (Harlan, J., concurring) (“The Court must survey meticulously the circumstances of governmental categories to eliminate, as it were, religious gerrymanders.”). Maine’s formulation does not answer the question in this case; it simply restates it.

 

Indeed, were we to accept Maine’s argument, our decision in Espinoza would be rendered essentially meaningless. By Maine’s logic, Montana could have obtained the same result *785 that we held violated the First Amendment simply by redefining its tax credit for sponsors of generally available scholarships as limited to “tuition payments for the rough equivalent of a Montana public education”—meaning a secular education. But our holding in Espinoza turned on the substance of free exercise protections, not on the presence or absence of magic words. That holding applies fully whether the prohibited discrimination is in an express provision like § 2951(2) or in a party’s reconceptualization of the public benefit.

 

Maine may provide a strictly secular education in its public schools. But BCS and Temple Academy—like numerous other recipients of Maine tuition assistance payments—are not public schools. In order to provide an education to children who live in certain parts of its far-flung State, Maine has decided not to operate schools of its own, but instead to offer tuition assistance that parents may direct to the public or private schools of their choice. Maine’s administration of that benefit is subject to the free exercise principles governing any such public benefit program—including the prohibition on denying the benefit based on a recipient’s religious exercise.

 

The dissents are wrong to say that under our decision today Maine “must” fund religious education. Post, at 2006 (BREYER, J., dissenting). Maine chose to allow some parents to direct state tuition payments to private schools; that decision was not “forced upon” it. Post, at 2014 (SOTOMAYOR, J., dissenting). The State retains a number of options: it could expand the reach of its public school system, increase the availability of transportation, provide some combination of tutoring, remote learning, and partial attendance, or even operate boarding schools of its own. As we held in Espinoza, a “State need not subsidize private education. But once a State decides to do so, it cannot disqualify some private schools solely because they are religious.” 591 U. S., at ––––, 140 S.Ct., at 2261.

 



*786 B

The Court of Appeals also attempted to distinguish this case from Trinity Lutheran and Espinoza on the ground that the funding restrictions in those cases were “solely status-based religious discrimination,” while the challenged provision here “imposes a use-based restriction.” 979 F.3d at 35, 37–38. Justice BREYER makes the same argument. Post, at 2006 - 2007, 2009 - 2010 (dissenting opinion).

 

In Trinity Lutheran, the Missouri Constitution banned the use of public funds in aid of “any church, sect or denomination of religion.” 582 U. S., at –––– – ––––, 137 S.Ct., at 2017. We noted that the case involved “express discrimination based on religious identity,” which was sufficient unto the day in deciding it, and that our opinion did “not address religious uses of funding.” Id., at ––––, n. 3, 137 S.Ct., at 2024, n. 3 (plurality opinion).

 

So too in Espinoza, the discrimination at issue was described by the Montana Supreme Court as a prohibition on aiding “schools controlled by churches,” and we **2001 analyzed the issue in terms of “religious status and not religious use.” 591 U. S., at ––––, 140 S.Ct., at 2256. Foreshadowing Maine’s argument here, Montana argued that its case was different from Trinity Lutheran’s because it involved not playground resurfacing, but general funds that “could be used for religious ends by some recipients, particularly schools that believe faith should ‘permeate[ ]’ everything they do.” Id., at ––––, 140 S.Ct., at 2256. We explained, however, that the strict scrutiny triggered by status-based discrimination could not be avoided by arguing that “one of its goals or effects [was] preventing religious organizations from putting aid to religious uses.” Ibid. (emphasis added). And we noted that nothing in our analysis was “meant to suggest that we agree[d] with [Montana] that some lesser degree of scrutiny applies to discrimination against religious uses of government aid.” Id., at ––––, 140 S.Ct., at 2257.

 

Maine’s argument, however—along with the decision below and Justice BREYER’s dissent—is premised on precisely such a distinction. See Brief for Respondent 44 *787 (“Maine has not broadly excluded private schools simply because they are affiliated with or controlled by a religious organization. Rather, a school is excluded only if it promotes a particular faith and presents academic material through the lens of that faith.”); 979 F.3d at 40 (Maine provision “does not bar schools from receiving funding simply based on their religious identity” but instead “based on the religious use that they would make of it in instructing children.”); post, at 2007 (BREYER, J., dissenting) (“[U]nlike the circumstances present in Trinity Lutheran and Espinoza, it is religious activity, not religious labels, that lies at the heart of this case.”).

 

That premise, however, misreads our precedents. In Trinity Lutheran and Espinoza, we held that the Free Exercise Clause forbids discrimination on the basis of religious status. But those decisions never suggested that use-based discrimination is any less offensive to the Free Exercise Clause. This case illustrates why. “[E]ducating young people in their faith, inculcating its teachings, and training them to live their faith are responsibilities that lie at the very core of the mission of a private religious school.” Our Lady of Guadalupe School v. Morrissey-Berru, 591 U. S. ––––, ––––, 140 S.Ct. 2049, 2064, 207 L.Ed.2d 870 (2020); see also Hosanna-Tabor Evangelical Lutheran Church and School v. EEOC, 565 U.S. 171, 192, 132 S.Ct. 694, 181 L.Ed.2d 650 (2012).

 

Any attempt to give effect to such a distinction by scrutinizing whether and how a religious school pursues its educational mission would also raise serious concerns about state entanglement with religion and denominational favoritism. See Our Lady, 591 U. S., at ––––, 140 S.Ct., at 2068–2069; Larson v. Valente, 456 U.S. 228, 244, 102 S.Ct. 1673, 72 L.Ed.2d 33 (1982). Indeed, Maine concedes that the Department barely engages in any such scrutiny when enforcing the “nonsectarian” requirement. See Brief for Respondent 5 (asserting that there will be no need to probe private schools’ uses of tuition assistance funds because “schools self-identify as nonsectarian” under the program and the need for any further questioning is “extremely rare”). That suggests *788 that any status-use distinction lacks a meaningful application not only in theory, but in practice as well. In short, the prohibition on status-based discrimination under the Free Exercise Clause is not a permission to engage in use-based discrimination.

 

Maine and the dissents invoke Locke v. Davey, 540 U.S. 712, 124 S.Ct. 1307, 158 L.Ed.2d 1 (2004), in support of the argument that the State may preclude parents from designating a religious school to receive **2002 tuition assistance payments. In that case, Washington had established a scholarship fund to assist academically gifted students with postsecondary education expenses. But the program excluded one particular use of the scholarship funds: the “essentially religious endeavor” of pursuing a degree designed to “train[ ] a minister to lead a congregation.” Id., at 721, 124 S.Ct. 1307; Espinoza, 591 U. S., at ––––, 140 S.Ct., at 2257. We upheld that restriction against a free exercise challenge, reasoning that the State had “merely chosen not to fund a distinct category of instruction.” Locke, 540 U.S. at 721, 124 S.Ct. 1307.

 

Our opinions in Trinity Lutheran and Espinoza, however, have already explained why Locke can be of no help to Maine here. Both precedents emphasized, as did Locke itself, that the funding in Locke was intended to be used “to prepare for the ministry.” Trinity Lutheran, 582 U. S., at ––––, 137 S.Ct., at 2023; see also Espinoza, 591 U. S., at ––––, 140 S.Ct., at 2257; Locke, 540 U.S. at 725, 124 S.Ct. 1307. Funds could be and were used for theology courses; only pursuing a “vocational religious” degree was excluded. Ibid.; see also Trinity Lutheran, 582 U. S., at –––– – ––––, 137 S.Ct., at 2022–2024 (explaining narrow reach of Locke); Espinoza, 591 U. S., at –––– – ––––, 140 S.Ct., at 2257–2258 (same).

 

Locke’s reasoning expressly turned on what it identified as the “historic and substantial state interest” against using “taxpayer funds to support church leaders.” 540 U.S. at 722, 725, 124 S.Ct. 1307. But as we explained at length in Espinoza, “it is clear that there is no ‘historic and substantial’ tradition against aiding [private religious] schools comparable to the tradition against state-supported clergy invoked by Locke.” *789 591 U. S., at ––––, 140 S.Ct., at 2259. Locke cannot be read beyond its narrow focus on vocational religious degrees to generally authorize the State to exclude religious persons from the enjoyment of public benefits on the basis of their anticipated religious use of the benefits.

 

* * *

 

Maine’s “nonsectarian” requirement for its otherwise generally available tuition assistance payments violates the Free Exercise Clause of the First Amendment. Regardless of how the benefit and restriction are described, the program operates to identify and exclude otherwise eligible schools on the basis of their religious exercise. The judgment of the Court of Appeals is reversed, and the case is remanded for further proceedings consistent with this opinion.

 

It is so ordered.

 





Justice BREYER, with whom Justice KAGAN joins, and with whom Justice SOTOMAYOR joins except as to Part I–B, dissenting.



The First Amendment begins by forbidding the government from “mak[ing] [any] law respecting an establishment of religion.” It next forbids them to make any law “prohibiting the free exercise thereof.” The Court today pays almost no attention to the words in the first Clause while giving almost exclusive attention to the words in the second. The majority also fails to recognize the “ ‘play in the joints’ ” between the two Clauses. See Trinity Lutheran Church of Columbia, Inc. v. Comer, 582 U. S. ––––, ––––, 137 S.Ct. 2012, 2019, 198 L.Ed.2d 551 (2017). That “play” gives States some degree of legislative leeway. It sometimes allows a State to further antiestablishment interests by withholding aid from religious institutions without violating the Constitution’s protections for the free exercise of religion. In my view, **2003 Maine’s nonsectarian requirement falls squarely within the scope of that constitutional leeway. I respectfully dissent.

 





*790 I



A

The First Amendment’s two Religion Clauses together provide that the government “shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof.” Each Clause, linguistically speaking, is “cast in absolute terms.” Walz v. Tax Comm’n of City of New York, 397 U.S. 664, 668, 90 S.Ct. 1409, 25 L.Ed.2d 697 (1970). The first Clause, the Establishment Clause, seems to bar all government “sponsorship, financial support, [or] active involvement ... in religious activity,” while the second Clause, the Free Exercise Clause, seems to bar all “governmental restraint on religious practice.” Id., at 668, 670, 90 S.Ct. 1409. The apparently absolutist nature of these two prohibitions means that either Clause, “if expanded to a logical extreme, would tend to clash with the other.” Id., at 668–669, 90 S.Ct. 1409. Because of this, we have said, the two Clauses “are frequently in tension,” Locke v. Davey, 540 U.S. 712, 718, 124 S.Ct. 1307, 158 L.Ed.2d 1 (2004), and “often exert conflicting pressures” on government action, Cutter v. Wilkinson, 544 U.S. 709, 719, 125 S.Ct. 2113, 161 L.Ed.2d 1020 (2005).

 

On the one hand, the Free Exercise Clause “ ‘protect[s] religious observers against unequal treatment.’ ” Trinity Lutheran, 582 U. S., at ––––, 137 S.Ct., at 2019 (quoting Church of Lukumi Babalu Aye, Inc. v. Hialeah, 508 U.S. 520, 542, 113 S.Ct. 2217, 124 L.Ed.2d 472 (1993); alteration in original). We have said that, in the education context, this means that States generally cannot “ba[r] religious schools from public benefits solely because of the religious character of the schools.” Espinoza v. Montana Dept. of Revenue, 591 U. S. ––––, ––––, 140 S.Ct. 2246, 2255, 207 L.Ed.2d 679 (2020); see Trinity Lutheran, 582 U. S., at –––– – ––––, 137 S.Ct., at 2021.

 

On the other hand, the Establishment Clause “commands a separation of church and state.” Cutter, 544 U.S. at 719, 125 S.Ct. 2113. A State cannot act to “aid one religion, aid all religions, or prefer one religion over another.” Everson v. Board of Ed. of Ewing, 330 U.S. 1, 15, 67 S.Ct. 504, 91 L.Ed. 711 (1947). This means that a State cannot use “its public school system to aid any or all religious *791 faiths or sects in the dissemination of their doctrines and ideals.” Illinois ex rel. McCollum v. Board of Ed. of School Dist. No. 71, Champaign Cty., 333 U.S. 203, 211, 68 S.Ct. 461, 92 L.Ed. 649 (1948). Nor may a State “adopt programs or practices in its public schools ... which ‘aid or oppose’ any religion.” Epperson v. Arkansas, 393 U.S. 97, 106, 89 S.Ct. 266, 21 L.Ed.2d 228 (1968). “This prohibition,” we have cautioned, “is absolute.” Ibid. See, e.g., McCollum, 333 U.S. 203, 68 S.Ct. 461, 92 L.Ed. 649 (no weekly religious teachings in public schools); Engel v. Vitale, 370 U.S. 421, 82 S.Ct. 1261, 8 L.Ed.2d 601 (1962) (no prayers in public schools); School Dist. of Abington Township v. Schempp, 374 U.S. 203, 83 S.Ct. 1560, 10 L.Ed.2d 844 (1963) (no Bible readings in public schools); Epperson, 393 U.S. 97, 89 S.Ct. 266, 21 L.Ed.2d 228 (no religiously tailored curriculum in public schools); Wallace v. Jaffree, 472 U.S. 38, 105 S.Ct. 2479, 86 L.Ed.2d 29 (1985) (no period of silence for meditation or prayer in public schools); Lee v. Weisman, 505 U.S. 577, 112 S.Ct. 2649, 120 L.Ed.2d 467 (1992) (no prayers during public school graduations); Santa Fe Independent School Dist. v. Doe, 530 U.S. 290, 120 S.Ct. 2266, 147 L.Ed.2d 295 (2000) (no prayers during public school football games).

 

**2004 Although the Religion Clauses are, in practice, often in tension, they nonetheless “express complementary values.” Cutter, 544 U.S. at 719, 125 S.Ct. 2113. Together they attempt to chart a “course of constitutional neutrality” with respect to government and religion. Walz, 397 U.S. at 669, 90 S.Ct. 1409. They were written to help create an American Nation free of the religious conflict that had long plagued European nations with “governmentally established religion[s].” Engel, 370 U.S. at 431, 82 S.Ct. 1261. Through the Clauses, the Framers sought to avoid the “anguish, hardship and bitter strife” that resulted from the “union of Church and State” in those countries. Id., at 429, 82 S.Ct. 1261; see also Committee for Public Ed. & Religious Liberty v. Nyquist, 413 U.S. 756, 795–796, 93 S.Ct. 2955, 37 L.Ed.2d 948 (1973).

 

The Religion Clauses thus created a compromise in the form of religious freedom. They aspired to create a “benevolent neutrality”—one which would “permit religious exercise to exist without sponsorship and without interference.” Walz, 397 U.S. at 669, 90 S.Ct. 1409. “[T]he basic purpose of these provisions” *792 was “to insure that no religion be sponsored or favored, none commanded, and none inhibited.” Ibid. This religious freedom in effect meant that people “were entitled to worship God in their own way and to teach their children” in that way. C. Radcliffe, The Law & Its Compass 71 (1960). We have historically interpreted the Religion Clauses with these basic principles in mind. See, e.g., Nyquist, 413 U.S. at 771–772, 794–796, 93 S.Ct. 2955; Walz, 397 U.S. at 668–670, 90 S.Ct. 1409; Engel, 370 U.S. at 429–432, 82 S.Ct. 1261.

 

And in applying these Clauses, we have often said that “there is room for play in the joints” between them. Walz, 397 U.S. at 669, 90 S.Ct. 1409; see, e.g., Norwood v. Harrison, 413 U.S. 455, 469, 93 S.Ct. 2804, 37 L.Ed.2d 723 (1973); Cutter, 544 U.S. at 719, 125 S.Ct. 2113; Locke, 540 U.S. at 718–719, 124 S.Ct. 1307; Trinity Lutheran, 582 U. S., at ––––, 137 S.Ct., at 2019–2020; Espinoza, 591 U. S., at ––––, 140 S.Ct., at 2253–2254. This doctrine reflects the fact that it may be difficult to determine in any particular case whether the Free Exercise Clause requires a State to fund the activities of a religious institution, or whether the Establishment Clause prohibits the State from doing so. Rather than attempting to draw a highly reticulated and complex free-exercise/establishment line that varies based on the specific circumstances of each state-funded program, we have provided general interpretive principles that apply uniformly in all Religion Clause cases. At the same time, we have made clear that States enjoy a degree of freedom to navigate the Clauses’ competing prohibitions. See, e.g., Cutter, 544 U.S. at 713, 719–720, 125 S.Ct. 2113. This includes choosing not to fund certain religious activity where States have strong, establishment-related reasons for not doing so. See, e.g., Locke, 540 U.S. at 719–722, 124 S.Ct. 1307. And, States have freedom to make this choice even when the Establishment Clause does not itself prohibit the State from funding that activity. Id., at 719, 124 S.Ct. 1307 (“[T]here are some state actions permitted by the Establishment Clause but not required by the Free Exercise Clause”). The Court today nowhere mentions, and I fear effectively abandons, this longstanding doctrine.

 





*793 B

I have previously discussed my views of the relationship between the Religion Clauses and how I believe these Clauses should be interpreted to advance their goal of avoiding religious strife. See, e.g., Espinoza, 591 U. S., at –––– – ––––, 140 S.Ct., at 2288–2292 (dissenting opinion); **2005 Van Orden v. Perry, 545 U.S. 677, 698–705, 125 S.Ct. 2854, 162 L.Ed.2d 607 (2005) (opinion concurring in judgment); Zelman v. Simmons-Harris, 536 U.S. 639, 717–729, 122 S.Ct. 2460, 153 L.Ed.2d 604 (2002) (dissenting opinion). Here I simply note the increased risk of religiously based social conflict when government promotes religion in its public school system. “[T]he prescription of prayer and Bible reading in the public schools, during and as part of the curricular day, involving young impressionable children whose school attendance is statutorily compelled,” can “give rise to those very divisive influences and inhibitions of freedom which both religion clauses of the First Amendment” sought to prevent. Schempp, 374 U.S. at 307, 83 S.Ct. 1560 (Goldberg, J., concurring).

 

This potential for religious strife is still with us. We are today a Nation with well over 100 different religious groups, from Free Will Baptist to African Methodist, Buddhist to Humanist. See Pew Research Center, America’s Changing Religious Landscape 21 (May 12, 2015). People in our country adhere to a vast array of beliefs, ideals, and philosophies. And with greater religious diversity comes greater risk of religiously based strife, conflict, and social division. The Religion Clauses were written in part to help avoid that disunion. As Thomas Jefferson, one of the leading drafters and proponents of those Clauses, wrote, “ ‘to compel a man to furnish contributions of money for the propagation of opinions which he disbelieves, is sinful and tyrannical.’ ” Everson, 330 U.S. at 13, 67 S.Ct. 504. And as James Madison, another drafter and proponent, said, compelled taxpayer sponsorship of religion “is itself a signal of persecution,” which “will destroy that moderation and harmony which the forbearance of our laws to intermeddle with Religion, has produced  *794 amongst its several sects.” Id., at 68–69, 67 S.Ct. 504 (appendix to dissenting opinion of Rutledge, J.). To interpret the Clauses with these concerns in mind may help to further their original purpose of avoiding religious-based division.

 

I have also previously explained why I believe that a “rigid, bright-line” approach to the Religion Clauses—an approach without any leeway or “play in the joints”—will too often work against the Clauses’ underlying purposes. Espinoza, 591 U. S., at ––––, 140 S.Ct., at 2291 (dissenting opinion); see also Van Orden, 545 U.S. at 669–700, 125 S.Ct. 2854 (opinion concurring in judgment). “[G]overnment benefits come in many shapes and sizes.” Espinoza, 591 U. S., at ––––, 140 S.Ct., at 2290 (dissenting opinion). Not all state-funded programs that have religious restrictions carry the same risk of creating social division and conflict. In my view, that risk can best be understood by considering the particular benefit at issue, along with the reasons for the particular religious restriction at issue. See ibid.; Trinity Lutheran, 582 U. S., at ––––, 137 S.Ct., at 2026–2027 (BREYER, J., concurring in judgment). Recognition that States enjoy a degree of constitutional leeway allows States to enact laws sensitive to local circumstances while also allowing this Court to consider those circumstances in light of the basic values underlying the Religion Clauses.

 

In a word, to interpret the two Clauses as if they were joined at the hip will work against their basic purpose: to allow for an American society with practitioners of over 100 different religions, and those who do not practice religion at all, to live together without serious risk of religion-based social divisions.

 





II

The majority believes that the principles set forth in this Court’s earlier cases easily resolve this case. But they do not.

 

**2006 We have previously found, as the majority points out, that “a neutral benefit program in which public funds flow to religious organizations through the independent choices of private *795 benefit recipients does not offend the Establishment Clause.” Ante, at 1997 (citing Zelman, 536 U.S. at 652–653, 122 S.Ct. 2460). We have thus concluded that a State may, consistent with the Establishment Clause, provide funding to religious schools through a general public funding program if the “government aid ... reach[es] religious institutions only by way of the deliberate choices of ... individual [aid] recipients.” Id., at 652, 122 S.Ct. 2460.

 

But the key word is “may.” We have never previously held what the Court holds today, namely, that a State must (not may) use state funds to pay for religious education as part of a tuition program designed to ensure the provision of free statewide public school education.

 

What happens once “may” becomes “must”? Does that transformation mean that a school district that pays for public schools must pay equivalent funds to parents who wish to send their children to religious schools? Does it mean that school districts that give vouchers for use at charter schools must pay equivalent funds to parents who wish to give their children a religious education? What other social benefits are there the State’s provision of which means—under the majority’s interpretation of the Free Exercise Clause—that the State must pay parents for the religious equivalent of the secular benefit provided? The concept of “play in the joints” means that courts need not, and should not, answer with “must” these questions that can more appropriately be answered with “may.”

 

The majority also asserts that “[t]he ‘unremarkable’ principles applied in Trinity Lutheran and Espinoza suffice to resolve this case.” Ante, at 1997. Not so. The state-funded program at issue in Trinity Lutheran provided payment for resurfacing school playgrounds to make them safer for children. Any Establishment Clause concerns arising from providing money to religious schools for the creation of safer play yards are readily distinguishable from those raised by providing money to religious schools through the program at *796 issue here—a tuition program designed to ensure that all children receive their constitutionally guaranteed right to a free public education. After all, cities and States normally pay for police forces, fire protection, paved streets, municipal transport, and hosts of other services that benefit churches as well as secular organizations. But paying the salary of a religious teacher as part of a public school tuition program is a different matter.

 

In addition, schools were excluded from the playground resurfacing program at issue in Trinity Lutheran because of the mere fact that they were “owned or controlled by a church, sect, or other religious entity.” 582 U. S., at ––––, 137 S.Ct., at 2017. Schools were thus disqualified from receiving playground funds “solely because of their religious character,” not because of the “religious uses of [the] funding” they would receive. Id., at ––––, ––––, n. 3, 137 S.Ct., at 2021, 2024, n. 3. Here, by contrast, a school’s “ ‘affiliation or association with a church or religious institution ... is not dispositive’ ” of its ability to receive tuition funds. 979 F.3d 21, 38 (CA1 2020) (quoting then-commissioner of Maine’s Department of Education). Instead, Maine chooses not to fund only those schools that “ ‘promot[e] the faith or belief system with which [the schools are] associated and/or presen[t] the [academic] material taught through the lens of this faith’ ”—i.e., schools that will use public money for religious purposes. Ibid. Maine thus excludes **2007 schools from its tuition program not because of the schools’ religious character but because the schools will use the funds to teach and promote religious ideals.

 

For similar reasons, Espinoza does not resolve the present case. In Espinoza, Montana created “a scholarship program for students attending private schools.” 591 U. S., at ––––, 140 S.Ct., at 2251. But the State prohibited families from using the scholarship at any private school “ ‘owned or controlled in whole or in part by any church, religious sect, or denomination.’ ” Id., at ––––, 140 S.Ct., at 2252 (quoting Mont. Admin. Rule § 42.4.802(1)(a) (2015)). As in Trinity Lutheran, Montana denied funds to schools *797 based “expressly on religious status and not religious use”; “[t]o be eligible” for scholarship funds, a school had to “divorce itself from any religious control or affiliation.” 591 U. S. at –––– – ––––, 140 S.Ct., at 2256. Here, again, Maine denies tuition money to schools not because of their religious affiliation, but because they will use state funds to promote religious views.

 

These distinctions are important. The very point of the Establishment Clause is to prevent the government from sponsoring religious activity itself, thereby favoring one religion over another or favoring religion over nonreligion. See Engel, 370 U.S. at 430, 82 S.Ct. 1261 (“Under [the Establishment Clause] ... government in this country, be it state or federal, is without power to prescribe by law ... any program of governmentally sponsored religious activity”); Walz, 397 U.S. at 668, 90 S.Ct. 1409 (“[F]or the men who wrote the Religion Clauses ... the ‘establishment’ of a religion connoted ... [any] active involvement of the sovereign in religious activity”); Everson, 330 U.S. at 15, 67 S.Ct. 504 (States may not “pass laws which aid one religion, aid all religions, or prefer one religion over another”). State funding of religious activity risks the very social conflict based upon religion that the Religion Clauses were designed to prevent. And, unlike the circumstances present in Trinity Lutheran and Espinoza, it is religious activity, not religious labels, that lies at the heart of this case.

 





III



A

I turn now to consider the Maine program at issue here. Maine’s Constitution guarantees Maine’s children a free public education by requiring that all towns provide “for the support and maintenance of public schools.” Art. VIII, pt. 1, § 1; see also Me. Rev. Stat. Ann., Tit. 20–A, § 2(1) (2008). Because of the State’s rural geography and dispersed population, however, over half of Maine’s school districts do not operate public secondary schools. App. 70. To fulfill its *798 constitutional promise, Maine created a program that provides some parents in these districts with a monetary grant to help them educate their children “at the public school or the approved private school of the parent’s choice.” Me. Rev. Stat. Ann., Tit. 20–A, § 5204(4) (Cum. Supp. 2021). The program’s “function is limited to authorizing the provision of tuition subsidies to the parents of children who live within school [districts] that simply do not have the resources to operate a public school system, and whose children would otherwise not be given an opportunity to receive a free public education.” Hallissey v. School Administrative Dist. No. 77, 2000 ME 143, ¶16, 755 A.2d 1068, 1073.

 

Under Maine law, an “approved” private school must be “nonsectarian.” § 2951(2). A school fails to meet that requirement (and is deemed “sectarian”) only if it is both (1) “ ‘associated with a particular faith or belief system’ ” and also (2) “ ‘promotes the faith or belief system with which it is **2008 associated and/or presents the [academic] material taught through the lens of this faith.’ ” 979 F.3d at 38 (quoting Maine’s then-education commissioner). To determine whether a school is sectarian, the “ ‘focus is on what the school teaches through its curriculum and related activities, and how the material is presented.’ ” Ibid. (emphasis deleted). “ ‘[A]ffiliation or association with a church or religious institution ... is not dispositive’ ” of sectarian status. Ibid.

 

The two private religious schools at issue here satisfy both of these criteria. They are affiliated with a church or religious organization. See App. 80, 91. And they also teach students to accept particular religious beliefs and to engage in particular religious practices.

 

The first school, Bangor Christian, has “educational objectives” that include “ ‘lead[ing] each unsaved student to trust Christ as his/her personal savior and then to follow Christ as Lord of his/her life,’ ” and “ ‘develop[ing] within each student a Christian world view and Christian philosophy of *799 life.’ ” Id., at 84. Bangor Christian “does not believe there is any way to separate the religious instruction from the academic instruction.” Id., at 85. Academic instruction and religious instruction are thus “completely intertwined.” Ibid. Bangor Christian teaches in its social studies class, for example, “ ‘that God has ordained evangelism.’ ” Id., at 87. And in science class, students learn that atmospheric layers “ ‘are evidence of God’s good design.’ ” Id., at 89.

 

The second school, Temple Academy, similarly promotes religion through academics. Its “educational philosophy ‘is based on a thoroughly Christian and Biblical world view.’ ” Id., at 92. The school’s “objectives” include “ ‘foster[ing] within each student an attitude of love and reverence of the Bible as the infallible, inerrant, and authoritative Word of God.’ ” Ibid. And the school’s “ ‘academic growth’ objectives” include “ ‘provid[ing] a sound academic education in which the subjec[t] areas are taught from a Christian point of view,’ ” and “ ‘help[ing] every student develop a truly Christian world view by integrating studies with the truths of Scripture.’ ” Id., at 93. Like Bangor Christian, Temple “provides a ‘biblically-integrated education,’ which means that the Bible is used in every subject that is taught.” Id., at 96. In mathematics classes, for example, students learn that “a creator designed the universe such that ‘one plus one is always going to be two.’ ” Ibid.

 

The differences between this kind of education and a purely civic, public education are important. “The religious education and formation of students is the very reason for the existence of most private religious schools.” Our Lady of Guadalupe School v. Morrissey-Berru, 591 U. S. ––––, ––––, 140 S.Ct. 2049, 2055, 207 L.Ed.2d 870 (2020). “[E]ducating young people in their faith, inculcating its teachings, and training them to live their faith,” we have said, “are responsibilities that lie at the very core of the mission of a private religious school.” Id., at ––––, 140 S.Ct., at 2064. Indeed, we have recognized that the “connection that religious institutions draw between their central purpose and educating the *800 young in the faith” is so “close” that teachers employed at such schools act as “ministers” for purposes of the First Amendment. Id., at ––––, ––––, 140 S.Ct., at 2055–2056, 2066; see also Hosanna-Tabor Evangelical Lutheran Church and School v. EEOC, 565 U.S. 171, 132 S.Ct. 694, 181 L.Ed.2d 650 (2012).

 

By contrast, public schools, including those in Maine, seek first and foremost to provide a primarily civic education. We have said that, in doing so, they comprise “a most vital civic institution for the preservation **2009 of a democratic system of government, and ... the primary vehicle for transmitting the values on which our society rests.” Plyler v. Doe, 457 U.S. 202, 221, 102 S.Ct. 2382, 72 L.Ed.2d 786 (1982) (citation and internal quotation marks omitted). To play that role effectively, public schools are religiously neutral, neither disparaging nor promoting any one particular system of religious beliefs. We accordingly have, as explained above, consistently required public school education to be free from religious affiliation or indoctrination. Cf. Edwards v. Aguillard, 482 U.S. 578, 583–584, 107 S.Ct. 2573, 96 L.Ed.2d 510 (1987) (“The Court has been particularly vigilant in monitoring compliance with the Establishment Clause in elementary and secondary [public] schools”).

 

Maine legislators who endorsed the State’s nonsectarian requirement recognized these differences between public and religious education. They did not want Maine taxpayers to finance, through a tuition program designed to ensure the provision of free public education, schools that would use state money for teaching religious practices. See, e.g., App. 104 (Maine representative stating that “[f]rom a public policy position, we must believe that a religiously neutral classroom is the best if funded by public dollars”); id., at 106 (Maine senator asserting that the State’s “limited [tax] dollars for schools” should be spent on those “that are non-religious and that are neutral on religion”). Underlying these views is the belief that the Establishment Clause seeks government neutrality. And the legislators thought that government payment for this kind of religious education would be antithetical *801 to the religiously neutral education that the Establishment Clause requires in public schools. Cf. Epperson, 393 U.S. at 106, 89 S.Ct. 266; McCollum, 333 U.S. at 211, 68 S.Ct. 461. Maine’s nonsectarian requirement, they believed, furthered the State’s antiestablishment interests in not promoting religion in its public school system; the requirement prevented public funds—funds allocated to ensure that all children receive their constitutional right to a free public education—from being given to schools that would use the funds to promote religion.

 

In the majority’s view, the fact that private individuals, not Maine itself, choose to spend the State’s money on religious education saves Maine’s program from Establishment Clause condemnation. But that fact, as I have said, simply permits Maine to route funds to religious schools. See, e.g., Zelman, 536 U.S. at 652, 122 S.Ct. 2460. It does not require Maine to spend its money in that way. That is because, as explained above, this Court has long followed a legal doctrine that gives States flexibility to navigate the tension between the two Religion Clauses. Supra, at 2004. This doctrine “recognize[s] that there is ‘play in the joints’ between what the Establishment Clause permits and the Free Exercise Clause compels.” Trinity Lutheran, 582 U. S., at –––– , 137 S.Ct., at 2019 (quoting Locke, 540 U.S. at 718, 124 S.Ct. 1307). This wiggle-room means that “[t]he course of constitutional neutrality in this area cannot be an absolutely straight line.” Walz, 397 U.S. at 669, 90 S.Ct. 1409. And in walking this line of government neutrality, States must have “some space for legislative action neither compelled by the Free Exercise Clause nor prohibited by the Establishment Clause,” Cutter, 544 U.S. at 719, 125 S.Ct. 2113, in which they can navigate the tension created by the Clauses and consider their own interests in light of the Clauses’ competing prohibitions. See, e.g., Walz, 397 U.S. at 669, 90 S.Ct. 1409.

 

Nothing in our Free Exercise Clause cases compels Maine to give tuition aid to private schools that will use the funds *802 to **2010 provide a religious education. As explained above, this Court’s decisions in Trinity Lutheran and Espinoza prohibit States from denying aid to religious schools solely because of a school’s religious status—that is, its affiliation with or control by a religious organization. Supra, at 2006 - 2007. But we have never said that the Free Exercise Clause prohibits States from withholding funds because of the religious use to which the money will be put. Cf. Trinity Lutheran, 582 U. S., at ––––, 137 S.Ct., at 2022–2023. To the contrary, we upheld in Locke a State’s decision to deny public funding to a recipient “because of what he proposed to do” with the money, when what he proposed to do was to “use the funds to prepare for the ministry.” Trinity Lutheran, 582 U. S., at ––––, 137 S.Ct., at 2023; see also Espinoza, 591 U. S., at ––––, 140 S.Ct., at 2257 (characterizing Locke similarly). Maine does not refuse to pay tuition at private schools because of religious status or affiliation. The State only denies funding to schools that will use the money to promote religious beliefs through a religiously integrated education—an education that, in Maine’s view, is not a replacement for a civic-focused public education. See 979 F.3d at 38. This makes Maine’s decision to withhold public funds more akin to the state decision that we upheld in Locke, and unlike the withholdings that we invalidated in Trinity Lutheran and Espinoza.

 

The Free Exercise Clause thus does not require Maine to fund, through its tuition program, schools that will use public money to promote religion. And considering the Establishment Clause concerns underlying the program, Maine’s decision not to fund such schools falls squarely within the play in the joints between those two Clauses. Maine has promised all children within the State the right to receive a free public education. In fulfilling this promise, Maine endeavors to provide children the religiously neutral education required in public school systems. And that, in significant part, reflects the State’s antiestablishment interests in avoiding spending public money to support what is essentially religious *803 activity. The Religion Clauses give Maine the ability, and flexibility, to make this choice.

 





B

In my view, Maine’s nonsectarian requirement is also constitutional because it supports, rather than undermines, the Religion Clauses’ goal of avoiding religious strife. Forcing Maine to fund schools that provide the sort of religiously integrated education offered by Bangor Christian and Temple Academy creates a similar potential for religious strife as that raised by promoting religion in public schools. It may appear to some that the State favors a particular religion over others, or favors religion over nonreligion. Members of minority religions, with too few adherents to establish schools, may see injustice in the fact that only those belonging to more popular religions can use state money for religious education. Taxpayers may be upset at having to finance the propagation of religious beliefs that they do not share and with which they disagree. And parents in school districts that have a public secondary school may feel indignant that only some families in the State—those families in the more rural districts without public schools—have the opportunity to give their children a Maine-funded religious education.

 

Maine legislators who endorsed the State’s nonsectarian requirement understood this potential for social conflict. They recognized the important rights that religious schools have to create the sort of religiously inspired curriculum that Bangor Christian and Temple Academy teach. Legislators also recognized that these private **2011 schools make religiously based enrollment and hiring decisions. Bangor Christian and Temple Academy, for example, have admissions policies that allow them to deny enrollment to students based on gender, gender-identity, sexual orientation, and religion, and both schools require their teachers to be Born Again Christians. App. 82–83, 89, 93, 98. Legislators did not *804 want Maine taxpayers to pay for these religiously based practices—practices not universally endorsed by all citizens of the State—for fear that doing so would cause a significant number of Maine citizens discomfort or displeasure. See, e.g., id., at 101 (Maine representative noting that “private religious schools discriminate against citizens of the State of Maine,” such as by “not hir[ing] individuals whose beliefs are not consistent with the school’s religious teachings,” and asserting that “it is fundamentally wrong for us to fund” such discrimination); id., at 104 (Maine representative stating that “the people of Maine” should not use “public money” to advance “their religious pursuits,” and that “discrimination in religious institutions” should not be funded “with my dollar”); id., at 107 (Maine senator expressing concern that “public funds could be used to teach intolerant religious views”). The nonsectarian requirement helped avoid this conflict—the precise kind of social conflict that the Religion Clauses themselves sought to avoid.

 

Maine’s nonsectarian requirement also serves to avoid religious strife between the State and the religious schools. Given that Maine is funding the schools as part of its effort to ensure that all children receive the basic public education to which they are entitled, Maine has an interest in ensuring that the education provided at these schools meets certain curriculum standards. Religious schools, on the other hand, have an interest in teaching a curriculum that advances the tenets of their religion. And the schools are of course entitled to teach subjects in the way that best reflects their religious beliefs. But the State may disagree with the particular manner in which the schools have decided that these subjects should be taught.

 

This is a situation ripe for conflict, as it forces Maine into the position of evaluating the adequacy or appropriateness of the schools’ religiously inspired curriculum. Maine does not want this role. As one legislator explained, one of the reasons for the nonsectarian requirement was that “[g]overnment *805 officials cannot, and should not, review the religious teachings of religious schools.” Ibid. Another legislator cautioned that the State would be unable to “reconcile” the curriculum of “private religious schools who teach religion in the classroom” with Maine “standards ... that do not include any sort of religion in them.” Id., at 102.

 

Nor do the schools want Maine in this role. Bangor Christian asserted that it would only consider accepting public funds if it “did not have to make any changes in how it operates.” Id., at 90. Temple Academy similarly stated that it would only accept state money if it had “in writing that the school would not have to alter its admissions standards, hiring standards, or curriculum.” Id., at 99. The nonsectarian requirement ensures that Maine is not pitted against private religious schools in these battles over curriculum or operations, thereby avoiding the social strife resulting from this state-versus-religion confrontation. By invalidating the nonsectarian requirement, the majority today subjects the State, the schools, and the people of Maine to social conflict of a kind that they, and the Religion Clauses, sought to prevent.

 

I emphasize the problems that may arise out of today’s decision because they reinforce **2012 my belief that the Religion Clauses do not require Maine to pay for a religious education simply because, in some rural areas, the State will help parents pay for a secular education. After all, the Establishment Clause forbids a State from paying for the practice of religion itself. And state neutrality in respect to the teaching of the practice of religion lies at the heart of this Clause. See, e.g., Locke, 540 U.S. at 721–722, 124 S.Ct. 1307 (noting that there are “few areas in which a State’s antiestablishment interests come more into play” than state funding of ministers who will “lead [their] congregation[s]” in “religious endeavor[s]”). There is no meaningful difference between a State’s payment of the salary of a religious minister and the salary of someone who will teach the practice of religion to a person’s children. At bottom, there is almost no area “as central to religious *806 belief as the shaping, through primary education, of the next generation’s minds and spirits.” Zelman, 536 U.S. at 725, 122 S.Ct. 2460 (BREYER, J., dissenting). The Establishment Clause was intended to keep the State out of this area.

 

* * *

 

Maine wishes to provide children within the State with a secular, public education. This wish embodies, in significant part, the constitutional need to avoid spending public money to support what is essentially the teaching and practice of religion. That need is reinforced by the fact that we are today a Nation of more than 330 million people who ascribe to over 100 different religions. In that context, state neutrality with respect to religion is particularly important. The Religion Clauses give Maine the right to honor that neutrality by choosing not to fund religious schools as part of its public school tuition program. I believe the majority is wrong to hold the contrary. And with respect, I dissent.

 





Justice SOTOMAYOR, dissenting.



This Court continues to dismantle the wall of separation between church and state that the Framers fought to build. Justice BREYER explains why the Court’s analysis falters on its own terms, and I join all but Part I–B of his dissent. I write separately to add three points.

 

First, this Court should not have started down this path five years ago. See Trinity Lutheran Church of Columbia, Inc. v. Comer, 582 U. S. ––––, 137 S.Ct. 2012, 198 L.Ed.2d 551 (2017). Before Trinity Lutheran, it was well established that “both the United States and state constitutions embody distinct views” on “the subject of religion”—“in favor of free exercise, but opposed to establishment”—“that find no counterpart” with respect to other constitutional rights. Locke v. Davey, 540 U.S. 712, 721, 124 S.Ct. 1307, 158 L.Ed.2d 1 (2004). Because of this tension, the Court recognized “ ‘room for play in the joints’ between” the Religion Clauses, with “some state actions permitted by the Establishment *807 Clause but not required by the Free Exercise Clause.” Id., at 718–719, 124 S.Ct. 1307 (quoting Walz v. Tax Comm’n of City of New York, 397 U.S. 664, 669, 90 S.Ct. 1409, 25 L.Ed.2d 697 (1970)); see ante, at 2004 (BREYER, J., dissenting). Using this flexibility, and consistent with a rich historical tradition, see Trinity Lutheran, 582 U. S., at –––– – ––––, 137 S.Ct., at 2032–2036 (SOTOMAYOR, J., dissenting), States and the Federal Government could decline to fund religious institutions. Moreover, the Court for many decades understood the Establishment Clause to prohibit government from funding religious exercise.1

 

**2013 Over time, the Court eroded these principles in certain respects. See, e.g., Zelman v. Simmons-Harris, 536 U.S. 639, 662, 122 S.Ct. 2460, 153 L.Ed.2d 604 (2002) (allowing government funds to flow to religious schools if private individuals selected the benefiting schools; the government program was “entirely neutral with respect to religion”; and families enjoyed a “genuine choice among options public and private, secular and religious”). Nevertheless, the space between the Clauses continued to afford governments “some room to recognize the unique status of religious entities and to single them out on that basis for exclusion from otherwise generally applicable laws.” Trinity Lutheran, 582 U. S., at ––––, 137 S.Ct., at 2031 (SOTOMAYOR, J., dissenting).

 

Trinity Lutheran veered sharply away from that understanding. After assuming away an Establishment Clause violation, the Court revolutionized Free Exercise doctrine by equating a State’s decision not to fund a religious organization *808 with presumptively unconstitutional discrimination on the basis of religious status. See id., at –––– – ––––, 137 S.Ct., at 2021–2022. A plurality, however, limited the Court’s decision to “express discrimination based on religious identity” (i.e., status), not “religious uses of funding.” Id., at ––––, n. 3, 137 S.Ct., at 2024, n. 3. In other words, a State was barred from withholding funding from a religious entity “solely because of its religious character,” id., at ––––, 137 S.Ct., at 2024 (opinion of the Court), but retained authority to do so on the basis that the funding would be put to religious uses. Two Terms ago, the Court reprised and extended Trinity Lutheran’s error to hold that a State could not limit a private-school voucher program to secular schools. Espinoza v. Montana Dept. of Revenue, 591 U. S. ––––, ––––, 140 S.Ct. 2246, 2255, 207 L.Ed.2d 679 (2020). The Court, however, again refrained from extending Trinity Lutheran from funding restrictions based on religious status to those based on religious uses. Espinoza, 591 U. S., at –––– – ––––, 140 S.Ct., at 2255–2257 (2020).

 

As Justice BREYER explains, see ante, at 2006 - 2007, this status-use distinction readily distinguishes this case from Trinity Lutheran and Espinoza. I warned in Trinity Lutheran, however, that the Court’s analysis could “be manipulated to call for a similar fate for lines drawn on the basis of religious use.” 582 U. S., at ––––, n. 14, 137 S.Ct., at 2041, n. 14 (dissenting opinion). That fear has come to fruition: The Court now holds for the first time that “any status-use distinction” is immaterial in both “theory” and “practice.” Ante, at 2001. It reaches that conclusion by embracing arguments from prior separate writings and ignoring decades of precedent affording governments flexibility in navigating the tension between the Religion Clauses. As a result, in just a few years, the Court has upended constitutional doctrine, shifting from a rule that permits States to decline to fund religious organizations to one that requires States in many circumstances to subsidize religious indoctrination with taxpayer dollars.

 

Second, the consequences of the Court’s rapid transformation of the Religion Clauses **2014 must not be understated. From *809 a doctrinal perspective, the Court’s failure to apply the play-in-the-joints principle here, see ante, at 2009 - 2010 (BREYER, J., dissenting), leaves one to wonder what, if anything, is left of it. The Court’s increasingly expansive view of the Free Exercise Clause risks swallowing the space between the Religion Clauses that once “permit[ted] religious exercise to exist without sponsorship and without interference.” Walz, 397 U.S. at 669, 90 S.Ct. 1409.

 

From a practical perspective, today’s decision directs the State of Maine (and, by extension, its taxpaying citizens) to subsidize institutions that undisputedly engage in religious instruction. See ante, at 2007 - 2008 (BREYER, J., dissenting). In addition, while purporting to protect against discrimination of one kind, the Court requires Maine to fund what many of its citizens believe to be discrimination of other kinds. See ante, at 2010 - 2011 (BREYER, J., dissenting) (summarizing Bangor Christian Schools’ and Temple Academy’s policies denying enrollment to students based on gender identity, sexual orientation, and religion). The upshot is that Maine must choose between giving subsidies to its residents or refraining from financing religious teaching and practices.

 

Finally, the Court’s decision is especially perverse because the benefit at issue is the public education to which all of Maine’s children are entitled under the State Constitution. As this Court has long recognized, the Establishment Clause requires that public education be secular and neutral as to religion. See ante, at 2003 - 2004, 2008 - 2009 (BREYER, J., dissenting) (collecting cases). The Court avoids this framing of Maine’s benefit because, it says, “Maine has decided not to operate schools of its own, but instead to offer tuition assistance that parents may direct to the public or private schools of their choice.” Ante, at 2000. In fact, any such “deci[sion],” ibid., was forced upon Maine by “the realities of remote geography and low population density,” ante, at 1993, which render it impracticable for the State to operate its own schools in many communities.

 

*810 The Court’s analysis does leave some options open to Maine. For example, under state law, school administrative units (SAUs) that cannot feasibly operate their own schools may contract directly with a public school in another SAU, or with an approved private school, to educate their students. See Me. Rev. Stat. Ann., Tit. 20–A, §§ 2701, 2702 (2008). I do not understand today’s decision to mandate that SAUs contract directly with schools that teach religion, which would go beyond Zelman’s private-choice doctrine and blatantly violate the Establishment Clause. Nonetheless, it is irrational for this Court to hold that the Free Exercise Clause bars Maine from giving money to parents to fund the only type of education the State may provide consistent with the Establishment Clause: a religiously neutral one. Nothing in the Constitution requires today’s result.

 

* * *

 

What a difference five years makes. In 2017, I feared that the Court was “lead[ing] us ... to a place where separation of church and state is a constitutional slogan, not a constitutional commitment.” Trinity Lutheran, 582 U. S., at ––––, 137 S.Ct., at 2041 (dissenting opinion). Today, the Court leads us to a place where separation of church and state becomes a constitutional violation. If a State cannot offer subsidies to its citizens without being required to fund religious exercise, any State that values its historic antiestablishment interests more than this Court does will have to curtail the support it offers to its citizens. With growing concern for where **2015 this Court will lead us next, I respectfully dissent.
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The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions for the convenience of the reader. See United States v. Detroit Timber & Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 50 L.Ed. 499.
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Both dissents articulate a number of other reasons not to extend the tuition assistance program to BCS and Temple Academy, based on the schools’ particular policies and practices. Post, at 2010 - 2011 (opinion of BREYER, J.); post, at 2014 (opinion of SOTOMAYOR, J.). Maine rightly does not attempt to defend its law on such grounds, however, because the law rigidly excludes any and all sectarian schools regardless of particular characteristics. See supra, at 1993 - 1994.
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See, e.g., Everson v. Board of Ed. of Ewing, 330 U.S. 1, 16, 67 S.Ct. 504, 91 L.Ed. 711 (1947) (“No tax in any amount, large or small, can be levied to support any religious activities or institutions ... ”); Agostini v. Felton, 521 U.S. 203, 222–223, 117 S.Ct. 1997, 138 L.Ed.2d 391 (1997) (observing that government aid that impermissibly “advanc[ed] ... religion” was constitutionally barred); Mitchell v. Helms, 530 U.S. 793, 840, 120 S.Ct. 2530, 147 L.Ed.2d 660 (2000) (O’Connor, J., concurring in judgment) (“[O]ur decisions provide no precedent for the use of public funds to finance religious activities” (internal quotation marks omitted)); see also Rosenberger v. Rector and Visitors of Univ. of Va., 515 U.S. 819, 875–876, 115 S.Ct. 2510, 132 L.Ed.2d 700 (1995) (Souter, J., dissenting) (chronicling cases).
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REPLY BRIEF

Petitioners’ opening brief sets forth in detail the multiple grounds on which the State’s
newly enacted “Education Scholarship Trust Fund” program, see S.C. Code Ann. § 59-8-110 et
seq. (“Voucher Program”), is invalid under the South Carolina Constitution. Respondents
Department of Education and Secretary Weaver (“Department”) and Intervenor-Respondents
Governor McMaster, House Speaker Smith, and Senate President Alexander (collectively,
“Respondents™) raise a series of varied, and sometimes conflicting, arguments in response.' None
of their contentions alter one critical and unassailable fact: the statute expressly permits the
constitutionally impermissible. It is therefore unconstitutional and must be declared void by this
Court.

L. The Voucher Program violates Article XI, Section 4 by using public funds for the
direct benefit of private schools.

Article X1, Section 4 of the Constitution prohibits the use of any public funds “for the direct
benefit of any religious or other private educational institution.” S.C. Const. art. XI, § 4. The
Voucher Program violates this provision because it expressly provides for the transfer of public
funds to private educational institutions. It is undisputed that qualifying expenses paid through the
Voucher Program include private school tuition and fees and other private educational expenses.
See S.C. Code Ann. § 59-8-110(13). It is also undisputed that the monies expended through the
Voucher Program “start as public funds,” Department Br. 11, and that they are “transferred directly
from the Trust Fund to the participating school.” Governor Br. 26. Thus, the Voucher Program

does precisely what Section 4 prohibits: transfer public funds for the direct benefit of private

! Respondents Office of the Treasurer and State Treasurer Loftis take no position on the merits of
Petitioners’ claims. See Letter to Clerk of Court from J. Emory Smith (Jan. 17, 2024).
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educational institutions. As this Court held in Adams v. McMaster, 432 S.C. 225, 241, 851 S.E.2d
703, 711 (2020), such a use of public funds is unconstitutional.

In an attempt to avoid this inescapable conclusion, Respondents offer two main arguments
in support of the Voucher Program’s constitutionality: (1) the admittedly public funds appropriated
through the program are not subject to any constitutional limits because they are transformed by
the trust fund structure or, alternatively, by the government contractor’s payment processing role,
and (2) there is “equal treatment between public and nonpublic options” under the Voucher
Program. See, e.g., Department Br. 8-27. The first argument is foreclosed by this Court’s
precedent, and the second misrepresents the statutory requirements of the Voucher Program.

This Court has already held that the government cannot use a trust fund to circumvent
constitutional restrictions on the use of public funds. O 'Brien v. S.C. ORBIT, 380 S.C. 38, 39, 668
S.E.2d 396, 396 (2008). And as for the supposed “neutrality” of the Voucher Program, the plain
terms of the statute ensure public funds directly benefit private educational institutions. This and
other structural aspects of the Voucher Program make it fundamentally distinct from the loan
program upheld in Durham v. McLeod, 259 S.C. 409, 192 S.E.2d 202 (1972), and instead closely
analogous to the unconstitutional program invalidated in 4dams. Holding the Voucher Program
unconstitutional requires only applying this Court’s precedent. The principles established by that
precedent also distinguish the Voucher Program from existing South Carolina educational
scholarship programs and dispense with any purported concerns that countless other programs
would be placed in jeopardy by applying the Constitution’s limits to the Voucher Program.

A. The General Assembly cannot use a trust fund to circumvent a constitutional
mandate.

The Department’s primary argument, echoed in varying degrees by the Governor and

Speaker, is that Article XI, Section 4 does not apply to the Voucher Program because the program





is structured as a trust fund, which they posit permits the General Assembly to use public funds
without any constitutional constraints. Department Br. 8-14; see also Speaker Br. 11-14; Governor
Br. 21-22. That proposition has been squarely rejected by this Court. See O’Brien, 380 S.C. at 39,
668 S.E.2d at 396.

In O’Brien, this Court exercised its original jurisdiction over a claim that the City of
Charleston violated Article X, Section 11 of the South Carolina Constitution by using a retirement
benefits trust fund to invest public funds in equity securities. Id. at 46, 668 S.E.2d at 400. The
Court held that, because the relevant constitutional provision “specifically limits how government
funds may be invested[,] [tlhe use of a trust to circumvent the constitutional mandate is
unavailing.” Id. at 39, 668 S.E.2d at 396. As the Court explained, “the status of [the retirement
benefits fund] as a trust is irrelevant” because the City could not “avoid the constitutional
prohibition on investing in equity securities . . . by merely setting up a trust.” /d. at 43, 668 S.E.2d
at 399. The Court went on to hold that the program was an “illegal trust” because “[t]o constitute
a valid trust, the trust must seek a valid, legal purpose.” Id. at 45, 668 S.E.2d at 400. “Because the
obvious purpose of [the retirement benefits fund] is to invest in equity securities and attempt to
circumvent the constitutional prohibition on investing in equity securities, it had an illegal
purpose.” Id. In sum, the Court concluded, “[b]ecause it is unconstitutional for the City to invest
in equity securities, it is likewise unconstitutional for the City to invest in a trust that then invests
in equity securities.” Id. at 46, 668 S.E.2d at 400 (emphasis added). Thus, while the Court
recognized that the “City’s actions are laudable and well intended,” even “well-intended actions
do not obviate the requirement to comply with constitutional mandates.” Id. at 39, 668 S.E.2d at

396.





Under this Court’s O’Brien decision, structuring the Voucher Program as a trust fund does
not enable the General Assembly to circumvent the requirements of Article XI, Section 4. Like the
constitutional provision at issue in O Brien, Article XI, Section 4 “specifically limits” how public
funds may be used. See 380 S.C. at 39, 668 S.E.2d at 396. The Department invokes “the general
principles of trust law,” Department Br. 8, but those principles bar the use of a trust to achieve an
unlawful purpose. Under the Restatement (Third) of Trusts, “[a]n intended trust or trust provision
is invalid if (a) its purpose is unlawful . . . or (¢) it is contrary to public policy.” Restatement (Third)
of Trusts § 29. Just as the trust in O ’Brien was invalid because of its unconstitutional purpose, the
Voucher Program trust fund is invalid because its purpose is to use public funds for the direct
benefit of private educational institutions, in violation of Article XI, Section 4. See O’Brien, 380
S.C. at 45, 668 S.E.2d at 400 (explaining that a valid trust “must seek a valid, legal purpose™).

Respondents do not explain how their position could be reconciled with O 'Brien. Instead,
they contend that under Durham, moving public funds through a State-controlled trust fund is
sufficient to exempt the program from the constitutional limitations on the use of public funds. See
Department Br. 11-12; see also Speaker Br. 13-14; Governor Br. 19. But such a reading of Durham
would be directly contrary to O Brien, which was decided after Durham and specifically rejects
the proposition that Respondents advance.?

Here, the Department concedes that Voucher Program funds “start as public funds” but
claims that they “cease to be state funds” upon being “deposited into the trust fund.” Department
Br. 11; see also Speaker Br. 11-13. As discussed above, that argument is flatly inconsistent with

the Court’s holding in O ’Brien. Moreover, it is also inconsistent with well-established definitions

2 We note that in Adams, no trust fund was at issue, so this Court did not have occasion to consider
O’Brien or its potential effect on Durham. See 432 S.C. at 237-38, 851 S.E.2d at 709.
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of public funds. “Public monies or funds are defined to include money belonging to, received or
held by, the United States or . . . a state or subdivision thereof].]” 63C Am. Jur. 2d Public Funds
§ 1. “[Glenerally, they constitute ‘revenue,” which in turn is defined as the income of the
government arising from taxation, duties, and the like.” Id. (quotation marks omitted); see also
Adams, 432 S.C. at 238, 851 S.E.2d at 710 (quoting 63C Am. Jur. 2d Public Funds § 1). At the
federal level, “funds held by the federal government remain the property of the United States until
the government elects to pay them to whom they are owed.” 63C Am. Jur. 2d Public Funds § 2.
Likewise, the Voucher Program funds remain the property of South Carolina until they are paid to
the school or service provider to whom they are owed.

Courts in other states have also recognized that transferring revenue from the General Fund
to a trust fund does not change the status of those monies as public funds. See 4.B.A.T.E. of Illinois,
Inc. v. Quinn, 957 N.E.2d 876, 882-83 (Ill. 2011) (holding that state revenues deposited in trust
fund created by General Assembly are public funds); see also Goldston v. State, 637 S.E.2d 876,
881 (N.C. 2006) (describing funds in North Carolina Highway Trust Fund as “public funds™); see
also Mason-Walsh-Atkinson-Kier Co. v. Dept. of Lab. and Industries, 105 P.2d 832, 835-36 (Wash.
1940) (holding that constitutional restriction on expenditure of public funds applied to workers’
compensation trust fund as a “public fund”). Indeed, treating state revenues deposited in a trust
fund as non-public could eviscerate important protections for public funds and create unintended
consequences for the safeguarding of those funds. See Warshaw v. City of Miami Firefighters’ and
Police Officers’ Ret. Tr., 885 So. 2d 892, 895 (Fla. 3d Dist. App. 2004) (affirming conviction for
embezzlement of public funds because municipal revenues transferred to municipal-sponsored
non-profit corporation “never lost their character as public funds”). Taken to its logical conclusion,

the Department’s position would mean that the General Assembly could not later decide to amend





or abolish the Voucher Program trust fund, which would “place an unconstitutional restraint on
the [General Assembly’s] plenary power.” A.B.A.T.E. of lllinois, 957 N.E.2d at 883 (distinguishing
state-funded trust fund from irrevocable private trust); see also Barber v. Ritter, 196 P.3d 238,
253-54 (Colo. 2008) (same).

Using a trust fund structure does not exempt a public program from the Constitution.
Article XI, Section 4 applies with full force to the Voucher Program.

B. The Voucher Program provides a direct benefit to private educational
institutions.

Governor McMaster concedes that “scholarship funds will be transferred directly from the
Trust Fund to the participating school.” Governor Br. 26. The Department, however, argues that
this expenditure is nevertheless outside the scope of Article XI, Section 4 because the statute has
created a “chain of attenuation” with money flowing from the Treasury to the trust fund, “and then
from the trust fund to a private company that has been hired to manage a program, and then from
the private company’s accounts to the independent schools.” Department Br. 2. Nothing about this
“chain” is constitutionally relevant. For the reasons already discussed, supra at 2-6, the use of a
trust fund does not alter the status of the appropriations as public funds. And regardless of whether
payment is made by the Department of Education or the contractor it has hired to carry out its
statutory duty to administer the payment system, the question under Article XI, Section 4 is
whether public funds are used for the “direct benefit” of private educational institutions. S.C.
Const. art. XI, § 4. Under this Court’s precedent, the answer is yes.

This Court has made clear that programs that “transfer state funds directly to private
schools™ are unconstitutional. Adams, 432 S.C. at 241, 851 S.E.2d at 711. Importantly, the Court
in Adams specifically addressed and rejected the contention—advanced by Respondents here,

Department Br. 8-12, Governor Br. 20-21, Speaker Br. 16-18—that the program only provided an





indirect benefit to private schools because students were “the primary beneficiaries of the
funding.” 432 S.C. at 241, 851 S.E.2d at 711. As the Court explained, the “direct payment of the
funds to the private schools is contrary to the framers’ intention not to grant public funds
‘outrightly’ to such institutions.” Id. This is the same structure that exists with the Voucher
Program. Under the Program, public funds will be “outrightly” transferred by the State to the
private schools, in contravention of the prohibition in Article XI, Section 4.

In contrast, in both of the cases relied on by Respondents, the programs at issue provided
for direct aid to students. See Hartness v. Patterson, 255 S.C. 503, 508, 179 S.E.2d 907, 909
(1971); Durham, 259 S.C. at 413, 192 S.E.2d at 203; see also Adams, 432 S.C. at 241, 851 S.E.2d
at 711(“[U]nlike the grants in Hartness, which were made directly to the student, the SAFE Grants
are directly transferred from the State Treasury to the selected school.”). Indeed, Durham involved
a loan program in which the loans were provided directly to the student, and thus the Court found
the program was for the benefit of the student. 259 S.C. at 413; 192 S.E.2d at 203; see also Speaker
Br. 14 (noting that the Court discussed the loan aspect of the Durham program in determining
“whether it provided a direct or indirect benefit to a private institution”). Like in Adams, and unlike
in Durham, the Voucher Program provides for public funds to flow directly to private educational
institutions.

To contest the direct nature of the benefit to private schools, Respondents make three
arguments. First, the Department argues that the funds are “transformed by use of a trust.”
Department Br. 16; see also Speaker Br. 15. As explained above, supra at 3-4, this Court rejected
that view of trust funds in O’Brien. Second, the Department points out that funds are dispersed
“only at the express direction of the scholarship student’s parent or guardian.” Department Br. 16;

see also Governor Br. 20-21. But in Adams, this Court rejected as “unavailing” the argument that





“the student’s act of choosing which school to attend and her parent or guardian’s direction of the
electronic payment attenuate the connection of the funds to the private school so as to transform it
into merely an incidental, indirect benefit.” 432 S.C. at 241, 851 S.E.2d at 711. This “payment of
tuition undoubtedly provides a direct benefit to the private educational institution receiving the
money,” id. at 239, 851 S.E.2d at 710, just as in Adams, given that the money flowing to private
institutions under the Voucher Program may be used however they choose without restriction.

That leaves the third and final argument: the role of the government contractor in
administering Voucher Program payments. The Department argues that the payments are
transferred “to a private company with a government contract,” pointing out that the funds are
“parked (often for some time) in [the] private company’s bank account before reaching the
independent school.” Department Br. 16. The use of a government contractor to administer
payments does not allow the General Assembly to circumvent constitutional requirements. As an
initial matter, the Department’s IT vendor analogy conflates payments to a government
contractor—which do indeed become “‘private funds’ once they are deposited in the contractor’s
account,” Department Br. 16—with public funds administered by the contractor. A contractor
implementing the transfer of state funds to their intended recipients has no ownership claim to
those funds; any other outcome would render embezzlement by contractors perfectly legal. More
importantly, using a government contractor to administer payments does nothing to change the
nature of the “direct benefit” the private school receives. The Voucher Program requires the
Department, acting through its contractor, to make prohibited payments of public funds to private
schools. This is unconstitutional.

Indeed, it is worth stepping back to fully appreciate the argument the Department is

advancing. Were the Court to adopt the Department’s position, then a government body could free





itself of constitutional limitations on the use of public funds by hiring a private contractor to make
any payments that would run afoul of the Constitution. In effect, it would create a mechanism
whereby statutes could override constitutional constraints on the use of public funds by simply
providing for a vendor to administer the transfer of those funds. This Court should not permit such
an end run around the Constitution.

C. The Voucher Program’s inclusion of some public school options does not cure
the constitutional violation.

Article XI, Section 4 prohibits the use of public funds for the direct benefit of private
educational institutions. This is what the Voucher Program does and therefore it is
unconstitutional. The Department, however, contends that the Court should nevertheless uphold
the program because it purportedly maintains “neutrality” between public and private schools.
Department Br. 16-18. This “neutrality principle” repeatedly invoked by the Department, see id.
at 2, 16, 17, does not appear in the Constitution but instead is based on language from Durham.

As discussed above, Durham involved a student loan program for higher education that is
structurally different in multiple respects from the Voucher Program. The statute at issue
authorized the State Education Assistance Authority to “insure or guarantee loans to students to
defray their expenses at any institution of higher learning.” 259 S.C. at 412, 192 S.E.2d at 203.
Because a student receiving a loan could use it at any institution of higher learning, in or outside
South Carolina, the Act left “all eligible institutions free to compete for their attendance and
dollars, neither advantaged or disadvantaged by the operation of the Act.” Id. at 413, 192 S.E.2d
at 204 (emphasis added). In Adams, this Court noted this “scrupulously neutral” aspect of the
program in Durham, in contrasting it from the SAFE Grants program. Adams, 432 S.C. at 242, 851
S.E.2d at 711 (quoting Durham, 259 S.C. at 413, 192 S.E.2d at 203-04). Only where a student’s

choice is truly unfettered, free from incentives to choose private schooling and private educational





service providers, does such neutrality eliminate the direct benefit to private schools prohibited by
the Constitution.

According to the Department, “[t]he question is whether the program is neutral between
public and independent schools.” Department Br. 21. By the plain terms of the statute, the Voucher
Program fails that test. Unlike the student loan program in Durham, the Voucher Program is
structured such that public schools are “disadvantaged by the operation of the Act.” See 259 S.C.
at 413, 192 S.E.2d at 204. To begin with, the program applies only to students who “attended a
public school in this State during the previous school year” or are entering kindergarten. S.C. Code
Ann. § 59-8-110(4)(b). That design targets current public-school students and directs them towards
private schools, offering voucher funds to those who stay in the public schools only if they agree
to attend school outside their resident school districts. Id. § 59-8-115(E)(4)(e). In addition, as the
Department concedes, students cannot participate in the Voucher Program if they wish to attend a
charter school. See Department Br. 4; S.C. Code Ann. § 59-8-110(3).> Those exclusions
disadvantage public schools by creating barriers for students who wish to continue in public
school. As a condition of accepting the voucher funding, those students are provided no choice
under the program other than attending a school far from home.

Moreover, as the Governor acknowledges, “the most substantial qualifying expense is the
cost of attendance,” Governor Br. 28, which necessarily funnels funds expended under the

Voucher Program to private schools. Public school students pay no tuition to attend school in their

3 Senate President Alexander claims that the statutory definition excluding charter schools from
eligibility does not actually constrain the Department of Education from approving charter schools
as eligible schools. Senate President Br. 7 n.4. That interpretation would render the statutory
definition surplusage. This Court should instead look to the interpretation shared by Petitioners,
the Department, and Governor McMaster: The General Assembly meant what it said when it
defined “eligible school.” See S.C. Code Ann. § 59-8-110(3); see also Governor Br. 6.
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resident school district and are prohibited altogether from using the Voucher Program, even for
other qualifying expenses under the statute. S.C. Code Ann. § 59-8-115(E)(4)(e). What is more, as
Senate President Alexander concedes, “students at public schools already receive some services
listed in the menu of ‘qualifying expenses’ for free.” Senate President Br. 6. Indeed, public schools
are legally required to provide those services at no cost to the student. See Pet’rs Br. at 16-17 &
n.5. The inclusion of such qualifying expenses thus does not offer any meaningful options for
students seeking to remain in the public schools. And while the Department and Intervenor-
Respondents emphasize transportation as an example of a service that students enrolling in public
school outside their resident district could use, Department Br. 28; Governor Br. 28; Senate
President Br. 7; Speaker Br. 16, they cannot escape the fact that the statute expressly places a $750
cap on transportation in a program providing $6,000 in vouchers per student annually. See S.C.
Code Ann. §§ 59-8-110(13)(j), 59-8-120(C). That limitation is notable given that students
participating in the Voucher Program can only continue in public school if they assume the burden
of commuting to a school outside their district. Thus, the statute hardly provides for the “equal
treatment of public and nonpublic options” that the Department proffers as its neutrality
justification. Department Br. 16.

The Department next points to data from other states on the number of students
participating in intra- and inter-district enrollment in public schools compared to that state’s private
school voucher program. Department Br. 19. That argument also falls flat. Intra-district
enrollment, meaning enrollment at a school within the resident school district other than the
student’s neighborhood school, is prohibited for participants in the Voucher Program. S.C. Code
Ann. §§ 59-8-110(9), 59-8-115(E)(4)(e). Thus, the alleged popularity of intra-district open

enrollment in Florida and Arizona only serves to underscore the disadvantages the Voucher
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Program sets up for public schools. In addition, comparing separate open enrollment and school
voucher programs, as the Department does, is not a meaningful comparison. See Department Br.
21 n.11 (conceding the distinction). How one set of parents acts under an open enrollment program
and a different set of parents acts under a private school voucher program says nothing about how
a combined program would operate, particularly one—Ilike the Voucher Program—that places a
hefty thumb on the scale in favor of private educational providers.

In Durham, the Court found that no class of institutions was “advantaged or disadvantaged
by the operation of the Act.” 259 S.C. at 413, 192 S.E.2d at 204. Here, by contrast, the Voucher
Program places public schools at a disadvantage by design, offering eligibility specifically to
current public-school students but only allowing students to choose a public school if they forego
attending school in their resident school district. And the Voucher Program provides aid in the
form of payments for private educational services that only private school students must pay for.
Thus, by any measure, the Voucher Program is skewed to benefit private schools and private
educational institutions in violation of the constitutional prohibition against directly benefiting
such entities.*

D. Respondents’ “slippery slope” argument should be rejected.

The Department and Governor McMaster argue that declaring the Voucher Program
unconstitutional will disrupt existing scholarship programs. Department Br. 22-26; Governor Br.
41-43. But such a ruling follows directly from this Court’s decision in Adams, which invalidated
a voucher program. In fact, Governor McMaster advanced the same slippery slope arguments

before this Court in Adams, claiming that striking down the SAFE Grants Program “would end

4 Governor McMaster also argues that the State Education Assistance Act upheld in Durham is
relevant to the constitutional history of Article XI, Section 4 and supports interpreting that
provision to be compatible with the Voucher Program. Governor Br. 17-18. But as discussed
above, the program at issue in Durham is distinct in numerous respects from the Voucher Program.
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important programs,” including the South Carolina Tuition Grants Program, the LIFE Scholarship
Program, the Palmetto Fellows Scholarship, and the First Steps to School Readiness Program. Br.
of Respondent, Adams v. McMaster, 432 S.C. 225, 851 S.E.2d 703 (2020), at 43-45. Of course, no
such upheaval has occurred in the wake of Adams, which was decided more than three years ago.

Likewise, in Kentucky, where the state Supreme Court declared unconstitutional a similar
“education opportunity account” voucher program under that state’s “no aid” clause, early
childhood scholarships, lottery-funded programs, and other higher-education scholarship
programs have continued without disruption following the decision. See Commonwealth. ex rel.
Cameron v. Johnson, 658 S.W.3d 25 (Ky. 2022); see also Kentucky Higher Education Assistance
Authority, Scholarships and Grants, https://www.kheaa.com/web/scholarships-grants.faces (last
visited Jan. 31, 2024). While the parties defending that voucher program before the Kentucky
Supreme Court claimed that striking the program down “would destroy Kentucky’s entire scheme
of tax benefits,” including higher-education assistance, see Opening Br. of Appellants/Intervenor,
Commonwealth. ex rel. Cameron v. Johnson, 658 S.W.3d 25 (Ky. 2022), at 28, nothing of the sort
has occurred.

While the Department and the Governor identify a variety of different educational
programs that they contend will be in jeopardy, none involves a K-12 voucher program like the
one at issue here, which stands on different constitutional footing. The Constitution places an
affirmative obligation on the State to establish, maintain, and support a system of public schools.
See S.C. Const. art. XI, § 3. The history of the Education Article further demonstrates the framers’
intent to place an affirmative duty on the State to advance and protect the public education system.
See, e.g. Report of the Committee on Education, Proceedings of the Constitutional Convention of

South Carolina (1868), at 264 (stating that it “shall be the duty of the General Assemblies, in all
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future periods of this Commonwealth, to establish, provide for, and perpetuate a liberal system of
free public education™); see also Pet’rs Br. 8-9; Governor Br. 11-13. It is therefore unsurprising
that greater constitutionality scrutiny would apply to a proposal to provide school vouchers for
students who could otherwise enroll in the free and open public school system.’
IL. The Voucher Program Violates Article XI, Section 3.

As set forth in Petitioners’ opening brief, the Voucher Program violates Article XI, Section
3 because it provides for public funding of private education that is neither free nor open to all as
required by the Constitution. Respondents do not dispute that the private schools that can
participate in and receive funding under the Voucher Program need not be either free or open to
all. Nor could they, as the statute creating the Voucher Program expressly permits private schools
funded under the program to discriminate against students on a wide variety of grounds wholly
unrelated to the student’s educational ability, such as religion, disability, sexual orientation, and
gender identity. S.C. Code Ann. §§ 59-8-150(F), 59-8-115(E)(4)(b).® Instead, Respondents’
primary argument is that Section 3 is a “floor” and should be narrowly interpreted to require only

that the State fund a system of public schools, without in any way limiting the General Assembly

> The issue before this Court is whether the Voucher Program is constitutional and not what might
happen in a hypothetical challenge to a different program that is not before the Court. Indeed,
many of the existing programs highlighted by Respondents are structurally different from the
Voucher Program at issue here, whether because they involve direct aid to students, have different
eligibility rules, or maintain scrupulous neutrality between public and private schools. See, e.g.,
S.C. Code Regs. §§ 62-251(D), 62-259(F), 62-310(Q), 62-360(H), 62-365(B), 62-900.90(F), 62-
900.130, 62-900.115(B), 62-1200.5(N), 62-1200.65(F).

® The Department’s citation to magnet schools and other public schools with selection criteria
therefore misses the point. See Department Br. 28-30. All students have the opportunity to seek
admission to those schools, which are bound by the same antidiscrimination rules and regulations
that apply to all public schools. In stark contrast, private schools that can receive funding under
the Voucher Program are expressly permitted to summarily exclude large categories of students
based on personal characteristics that have no bearing on academic ability.
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from publicly funding any other educational programs it may desire. The flaw in Respondents’
interpretation is that it ignores key language in the constitutional provision, which makes clear that
Section 3 must be read to include a substantive limit on the General Assembly’s authority.

Section 3 does not merely provide for a free system of public schools. It also specifically
addresses the General Assembly’s ability to create and support additional education programs that
“may be desirable” beyond the system of public schools. Specifically, Section 3 expressly provides
that to the extent the General Assembly desires to establish and support additional educational
institutions, they must be “public institutions of learning.” S.C. Const. art. XI, § 3 (emphasis
added). Thus, contrary to the arguments of the Respondents, the Constitution does set forth an
express limitation on how the State may publicly fund and support educational institutions. It may
do so in one of two ways: through a system of public schools or through support of other public
institutions that may be desirable.

Respondents’ contention that Section 3 provides only a “floor,” and otherwise leaves the
General Assembly free to publicly fund any other educational program it desires, is therefore
inconsistent with the text of Section 3. While the Department cites a treatise for the proposition
that the “legislative duty to maintain a uniform public school system is not a ceiling but a floor,”
Department Br. 30, it fails to include the express caveat that such plenary authority is “[s]ubject to
any existing constitutional provisions or limitations.” 78 C.J.S. Schools and School Districts § 93.
Here, such a constitutional limitation clearly exists. By its plain terms, Section 3 expresses a clear
intent to limit the ability of the General Assembly to publicly fund nonpublic institutions of
learning, even if the legislature may find it “desirable” to do so. “In construing a statutory or
constitutional provision, the Court must give clear and unambiguous terms their plain and ordinary

meaning without resorting to subtle or forced construction to limit or expand the provision’s
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operation.” J.K. Const., Inc. v. W. Carolina Reg’l Sewer Auth., 336 S.C. 162, 170,519 S.E.2d 561,
565 (1999). Had the framers intended to provide the General Assembly plenary authority to also
support all forms of nonpublic education that it may find desirable, as Respondents contend, they
could have easily done so by omitting the word “public” in the second clause of Section 3. The
deliberate inclusion of this limiting term makes clear that if the General Assembly desires to
support other educational institutions beyond the system of public schools, they must be public
institutions.

Respondents’ remaining arguments similarly fail to grapple with the text of Section 3.
Respondents argue that the principle of expressio unius applied by this Court, see Pet’rs Br. 20-
21, has “limited value” when the General Assembly’s authority is “otherwise plenary.”
Department Br. 33. But this ignores the fact that Section 3 does contain a limitation on the General
Assembly’s plenary authority and specifically provides for the circumstance in which the General
Assembly may establish and support additional educational systems beyond the system of public
schools, namely through “other public institutions of learning.” Respondents also cite various out-
of-state authority, see Department Br. 31 & n.31, Speaker Br. 21-22, but none of the constitutional
provisions at issue in those cases contain text similar to the express language in Section 3 that
limits the manner in which the State is to provide for the education of its children. Compare S.C.
Const. art. XI, § 3 with Nev. Const. art. 11, §§ 1-2; N.C. Const. art. IX, §§ 1-2; W. Va. Const. art.
XII, § 1; Wis. Const. art. X, § 3.

Respondents next argue that Petitioners are asking the Court to encroach on the General
Assembly’s discretion to make policy decisions, but each of the cases they cite involves legislative
decisions within the public school system and not any attempt to exceed the scope of Section 3 by

establishing and funding a nonpublic education system. See Governor Br. 29-30, 31; Speaker Br.
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19. And finally, the Department contends that Petitioners’ interpretation of Section 3 somehow
renders Article XI, Section 4 superfluous. But once again, the Department has overlooked the text
of Section 3, which contains substantive limitations on the types of educational institutions that
may be established and supported by the General Assembly. Since the Voucher Program expressly
provides for the education of South Carolina children through private schools that are not public,
free, or open to all, it exceeds the scope of the General Assembly’s authority under Section 3.
Thus, far from being superfluous or inconsistent, these two constitutional provisions in fact work
in harmony to safeguard the principle that “common schools are the true basis of the State’s
educational system.” David D. Wallace, The South Carolina Constitutional Convention of 18935,
4 Sewanee Review 348, 356 (1896).

III.  The Voucher Program Violates Article XI, Section 2.

As detailed in Petitioners’ opening brief, the Voucher Program is additionally
unconstitutional because it grants administrative and oversight responsibilities to the
Superintendent that exceed the scope of permissible duties set forth in Article XI, Section 2.
Respondents make a number of arguments in response, none of which alter the fact that Section 2
limits the scope of the Superintendent’s duties to the public education system.

Respondents’ primary argument is that Article VI, Section 7 identifies several elected
officials, including the Superintendent, whose duties “shall be prescribed by law,” S.C. Const. art.
V1, § 7, and therefore the General Assembly has carte blanche to assign any duties it chooses to
the Superintendent. But this ignores the fact that the Constitution also contains a separate specific
provision—Article XI, Section 2—creating the office of the Superintendent and setting forth the
duties of that office. These two constitutional provisions must be read in harmony. Thus, any other

duties “prescribed by law” to the Superintendent must be within the constitutionally-defined scope
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of that office as set forth in Section 2. Here, Section 2 provides that the Superintendent “shall be
the chief administrative officer of the public education system of the State.” S.C. Const. art. XI,
§ 2 (emphasis added). While the General Assembly is certainly free to prescribe additional duties
to the Superintendent within and consistent with her role as the chief administrative officer of the
public education system, the General Assembly is not permitted to prescribe other duties outside
that constitutionally-defined scope. The grant of authority in Article VI, Section 7 cannot override
the specific provisions of Article XI, Section 2.

The Governor also argues that the Voucher Program is consistent with Section 2 because
public education in fact encompasses all education. Governor Br. 33. But that is simply not what
the text of Section 2 says. Equally erroneous is the Department’s contention that the Voucher
Program is consistent with Section 2 because public education should be interpreted to mean “all
public efforts for education.” Department Br. 34. This too is not what the text of Section 2 says,
nor is it a reasonable reading of the Constitution. If public education system meant “public efforts
for education,” then the General Assembly could discharge its duty under Article XI, Section 3 to
maintain a system of public schools without actually creating any traditional K-12 public schools,
so long as it made “public efforts for education.”’

And while the Senate President asserts that the Voucher Program “does not assign a single
task to the Superintendent of Education,” Senate President Br. 20, the House Speaker
acknowledges that the statute “assigns the Superintendent with authority to oversee administration

of the program.” Speaker Br. 26-27; see also Pet’rs Br. 24-25 (describing duties including

7 The Governor’s suggestion that the Voucher Program’s inclusion of public schools somehow
brings the program within the scope of Section 2 is incorrect. See Governor Br. 34. If the Voucher
Program only involved public schools, then it would be consistent with Section 2. That, however,
is expressly not the case. See S.C. Code Ann. § 59-8-140(A)(2).
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managing the application process, administering the trust fund, determining school eligibility, and
promulgating regulations). By delegating administrative authority to the Superintendent over a
private school voucher program, the statute violates Article XI, Section 2 because such duties are
outside the scope of the public education system.®

Finally, Respondents contend that Section 2 is inapplicable because the Voucher Program
assigns duties to the Department and not the Superintendent. But this ignores the reality that the
Superintendent is the head of the Department and therefore has ultimate responsibility for carrying
out the duties of that agency. S.C. Code. Ann. § 59-3-30 (Superintendent shall “[o]rganize, staff
and administer” the Department of Education). Duties assigned to the Department fall under the
responsibility of the Superintendent, and the legislature cannot evade the constitutional
requirements governing the office of Superintendent by delegating impermissible duties to the
Department.

IV.  The Voucher Program is Unconstitutional Because it Lacks a Sufficient Public
Purpose.

The Voucher Program suffers from a fourth constitutional defect as well—it lacks the
requisite public purpose necessary to justify the expenditure of public funds. See S.C. Const. art.

X, §§ 5, 11. Respondents contend that the Voucher Program advances the public purpose of

8 The federal Emergency Assistance to Non-Public Schools program cited by the Governor is off-
the-mark. See Governor Br. 33. For starters, all aspects of that program were determined by federal
law and the state agency had only a ministerial role. See Coronavirus Response and Relief
Supplemental Appropriations Act (“CRRSA”), Title III, § 312, Pub. L. 116-260, 134 Stat. 1182,
1925 (Dec. 27, 2020). That is significantly different from the oversight and administrative
responsibilities assigned to the Department under the Voucher Program. See S.C. Code Ann. §§
59-8-115, 59-8-120(B), 59-8-125, 59-8-140, 59-8-145, 59-8-150(C)(2). Moreover, the federal
program expressly prohibited funds from being used “to provide or support vouchers, tuition tax
credit programs, education savings accounts, scholarships, scholarship programs, or tuition-
assistance programs for elementary or secondary education.” CRRSA § 312(e). Thus,
administering this program would not create the conflict with the Superintendent’s role as head of
the public education system that administering a private school voucher program does.
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education generally. Respondents rely on Durham, but as explained above, Durham involved a
fundamentally different type of program. See supra at 7-11. Here, the Voucher Program is
structured in a way that will primarily fund private schools that are expressly permitted by statute
to exclude large categories of the public. As this Court held in South Carolina Public Interest
Foundation v. South Carolina Department of Transportation, it is not the public’s responsibility”
to fund programs that are structured to exclude large portions of the public. 421 S.C. 110, 123, 804
S.E.2d 854, 861 (2017) (invalidating use of public funds to inspect private bridges in gated
community for lack of public purpose).

Respondents’ attempts to distinguish that case are unavailing. The Governor argues that
the bridge inspection program was different because it involved private bridges that “most people
do not have legal permission to access.” Governor Br. 36. But that is exactly the situation with the
Voucher Program, which funds private schools that are permitted to discriminate on a wide array
of grounds leaving large categories of people unable to access them. See S.C. Code Ann. §§ 59-8-
150(F), 59-8-115(E)(4)(b); Pet’rs Br. 22-23.° The Speaker meanwhile attempts to distinguish the
private bridge inspection program on the basis that it involved an “expenditure of government
funds . . . made directly” to private entities. Speaker Br. 28. But that too is exactly the situation
with the Voucher Program, in which public funds will flow directly to private schools. See supra

at 1-9. The public funding of private schools that exclude significant portions of the public is no

 The Department’s objection to the examples of private school admissions criteria cited in
Petitioners’ brief is not well-founded, Department Br. 33, as these examples are taken directly
from the private schools’ own public websites. Moreover, there is no need for “fact-finding” to
show that private schools are free to discriminate on a wide range of personal characteristics and
other factors. This is provided under the plain terms of the statute. The statute only prohibits
discrimination on the basis of “race, color, or national origin” and otherwise expressly states that
private schools “shall not be required to alter their creeds, practices, admissions policy, or
curriculum in order to accept payments” under the Voucher Program. S.C. Code Ann. §§ 59-8-
150(A)(3), 59-8-150(F)(5).
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different than the public funding of private bridges in gated communities that exclude significant
portions of the public. See, e.g., Anderson v. Baehr, 265 S.C. 153, 163, 217 S.E.2d 43, 48 (1975)
(“[MIn considering the constitutionality of the Act, we must take into consideration the things which
the Act affirmatively permits.”). Just as the Court concluded in South Carolina Public Interest
Foundation, such a program does not serve a valid public purpose and is therefore unconstitutional.

V. Petitioners Have Standing to Challenge the Constitutionality of the Voucher
Program.

One intervenor, Governor McMaster, briefly argues that Petitioners lack standing to bring
this case. Governor Br. 8-10.'° This argument is without merit because Petitioners have standing
under the public importance exception. South Carolina courts regularly grant public importance
standing where a plaintiff challenges the constitutionality of government action. See, e.g., S.C.
Pub. Int. Found. v. S.C. Transp. Infrastructure Bank, 403 S.C. 640, 645-46, 744 S.E.2d 521, 524
(2013) (foundation had standing to challenge statute governing board of directors of state
transportation infrastructure bank); Davis v. Richland Cnty. Council, 372 S.C. 497, 500, 642
S.E.2d 740, 742 (2007) (members of recreation commission had standing to challenge
constitutionality of statute authorizing their removal from office). Cf. Carnival Corp. v. Historic
Ansonborough Neighborhood Ass 'n, 407 S.C. 67, 80-81, 753 S.E.2d 846, 853 (2014) (declining to
confer public importance standing because, inter alia, the case “present[ed] no issue of the
constitutionality or legality of government action”). Indeed, public importance standing has been
recognized in many constitutional cases, like this one, that involve the legality of an “expenditure
of public funds.” S.C. Pub. Int. Found. v. S.C. Dep 't of Transportation, 421 S.C. at 115, 804 S.E.2d

at 857; Adams, 432 S.C. at 236, 851 S.E.2d at 708-09; Sloan v. School Dist. of Greenville Cnty.,

10 While the Department made a passing reference to standing in its Return to the Petition, see
Department Return to Pet. at 7-8, in its response brief, the Department no longer raises any
challenge to Petitioners’ standing.
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342 S.C. 515, 524, 537 S.E.2d 299, 304 (Ct. App. 2000) (finding that a constitutional challenge
“should be decided for future guidance in the expenditure of public funds . . . ).

The Governor’s only argument on this point is that there is “no need for ‘future guidance’”
because the Voucher Program is allegedly “modeled on existing education laws” that are
constitutional. Governor Br. 10. But this puts the cart before the horse. The Governor cannot defeat
standing based on an assertion that he is correct on the merits of Petitioners’ constitutional claims.
Opternative, Inc. v. S.C. Bd. of Med. Examiners, 437 S.C. 258, 260, 878 S.E.2d 861, 862 (2022)
(“Whether a party has standing . . . is a separate question from whether that party will prevail on
the merits.”). Moreover, the Governor’s position wholly overlooks this Court’s decision in Adams,
in which the Court invalidated a voucher program under Article XI, Section 4. Given this recent
decision and the close parallels between this Voucher Program and the one held unconstitutional
in Adams, there is undoubtedly a need for future guidance from the Court as to the permissible use
of public funds in this context. This is made even more readily apparent by the fact that the
statutory scheme envisions an expansion of the program requiring more public funds to be spent
in the next few years. S.C. Code Ann. § 59-8-135(A).

Finally, the two organizational plaintiffs in this case possess associational standing on
behalf of their members under Carnival Corp., 407 S.C. at 76, 753 S.E.2d at 851. This Court has
made clear that organizational plaintiffs regularly possess public importance standing in South
Carolina. See, e.g., S.C. Pub. Int. Found. v. Wilson, 437 S.C. at 341-43, 878 S.E.2d at 895-96. The
Governor’s standing argument should therefore be rejected.

CONCLUSION
For the foregoing reasons, the Voucher Program is unconstitutional. This Court should

declare SB 39 void and enjoin implementation of the Voucher Program.
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INTEREST OF AMICI CURIAE

Amici are the States of Arkansas, Alabama, Alaska, Georgia, Idaho, Indiana,
Iowa, Kansas, Kentucky, Louisiana, Mississippi, Missouri, Montana, Nebraska,
North Dakota, Ohio, South Carolina, South Dakota, Tennessee, Texas, Utah,
Virginia, and West Virginia.! The Amici States have an important interest in
ensuring that people are not denied equal access to publicly available goods and
services. But they are also interested in ensuring that persons providing such goods
and services are not compelled to speak. Indeed, our federal Constitution protects
the providers of goods and services—Ilike anyone else—from being required to
express a particular viewpoint.  The Amici States seek to ensure that

antidiscrimination policy does not trump that constitutionally protected right.

' On behalf of the States, this brief is supported by the following State
Attorneys General: Steve Marshall, Alabama Attorney General; Treg Taylor, Alaska
Attorney General; Chris Carr, Georgia Attorney General; Ratl R. Labrador, Idaho
Attorney General; Theodore E. Rokita, Indiana Attorney General; Brenna Bird, lowa
Attorney General; Kris W. Kobach, Kansas Attorney General; Daniel Cameron,
Kentucky Attorney General; Jeff Landry, Louisiana Attorney General; Lynn Fitch,
Mississippi Attorney General; Andrew Bailey, Missouri Attorney General; Austin
Knudsen, Montana Attorney General; Michael T. Hilgers, Nebraska Attorney
General; Drew H. Wrigley, North Dakota Attorney General; Dave Yost, Ohio
Attorney General; Alan Wilson, South Carolina Attorney General; Marty Jackley,
South Dakota Attorney General; Jonathan Skrmetti, Tennessee Attorney General
and Reporter; Ken Paxton, Texas Attorney General; Sean D. Reyes, Utah Attorney
General; Jason S. Miyares, Virginia Attorney General; and Patrick Morrisey, West
Virginia Attorney General.





INTRODUCTION

The First Amendment prevents governments from “coerc[ing]” individuals
“Into betraying their convictions.” Janus v. AFSCME, 138 S. Ct. 2448, 2464 (2018).
That’s true even if—perhaps especially when—those convictions offend. The
government cannot prescribe an “orthodox[y]” its citizens must profess. W.V. State
Bd. of Educ. v. Barnette, 319 U.S. 624, 642 (1943).

Yet, as applied by the lower courts, that’s precisely what Colorado law
requires of Jack Phillips. Phillips’s religion teaches him that biological sex is
immutable, so he refused to create a cake symbolizing gender transition. The lower
courts held that Phillips must create the cake anyway. But compelling Phillips to
speak contrary to his religious beliefs violates the First Amendment. This Court
should reverse.

BACKGROUND

Jack Phillips has spent the past decade in court defending his right to speak
consistently with his beliefs. Phillips is a baker who “uses artistic techniques and
tools to create intricate custom cakes,” which convey a message “not only through
written words ... but also by the[ir] design.” App. 11. He is a devout Christian who
runs his bakery, Masterpiece Cakeshop, consistent with his religious beliefs. App.

2.





Phillips believes that marriage is the union of opposite-sex individuals and
that gender i1s biologically determined. App. 7, 10. Phillips will happily serve
customers who identify as gay or transgender. App. 2, 9. But he will not create
custom cakes celebrating same-sex weddings or gender transitions. App. 9-10.

Thus, in 2012, Phillips declined to create a custom wedding cake for a same-
sex couple. App. 3. When the couple complained, the Civil Rights Commission
censured Phillips for discrimination. /d. And the court of appeals agreed,
concluding that Phillips’s custom cakes weren’t expressive. Craig v. Masterpiece
Cakeshop, Inc.,370P.3d 272,281, 288 (Colo. App. 2015) (hereinafter “Masterpiece
I”’). Eventually, the United States Supreme Court reversed. Though it did not decide
whether applying Colorado antidiscrimination law to Phillips restricted his free
expression, it concluded that the Commission had acted with “hostility” to his
“religious viewpoint.” Masterpiece Cakeshop Ltd. v. Colo. Civil Rights Comm’n,
138 S. Ct. 1719, 1731 (2018) (hereinafter “Masterpiece II”).

But that victory didn’t end the assault on Phillips’s beliefs. The very day the
Supreme Court agreed to hear Phillips’s case, Autumn Scardina, a transgender
attorney, called Phillips and asked him to create “a birthday cake with a pink interior
and a blue exterior” celebrating Scardina’s “transition[] from male-to-female.” App.

5. Scardina’s goal was simple: Scardina sought to “correct” the “errors of ...





Phillips’s thinking.” Tr. 141:5-8. When Phillips refused, Scardina complained to
the Commission. But before the Commission could again censure Phillips, he sued
in federal court. See Masterpiece Cakeshop Inc. v. Elenis, 445 F. Supp. 3d 1226 (D.
Colo. 2019) (hereinafter “Masterpiece III’). After that court concluded that Phillips
had plausibly pled that the Commission was once again targeting him in bad faith,
id. at 1239-42, the Commission closed its investigation. App. 9.

Undeterred, Scardina hauled Phillips into state court. And once again, the
lower Colorado courts concluded that his cakes were not expression and found him
liable for discrimination. App. 27-28, 70-71. Echoing Masterpiece I, both
characterized Phillips’s refusal to accept Scardina’s view of gender as intolerable.
App. 19, 58-59. In fact, the district court inferred discrimination from Phillips’s
refusal to acknowledge Scardina as a woman at trial. TR 556:9-22. Phillips’s
“[eleven]-year odyssey thus barrels on.” Fulton v. City of Phila., 141 S. Ct. 1868,
1930 (2021) (Gorsuch, J., concurring in judgment).

Phillips isn’t the only Coloradan whose right to refrain from speaking
conflicts with Colorado’s antidiscrimination laws. The Supreme Court held in June
that the First Amendment prevents Colorado from using those laws to compel a
website designer to create websites for same-sex weddings. See 303 Creative LLC

v. Elenis, 600 U.S. 570 (2023). That decision effectively overruled the decisions of

4





the lower courts here by holding that the First Amendment protects “a speaker’s
right to control his own message” and distinguishing that expressive control from
“status-based discrimination unrelated to expression.” Id. at 596 n.3. This
“distinction between status and message” is “a fundamental feature of the Free
Speech Clause.” Id. (noting that “Colorado itself has, in other contexts,
distinguished status-based discrimination (forbidden) from the right of a speaker to
control his own message (protected).”).

This Court should likewise conclude that Phillips cannot be compelled to

create custom cakes expressing a message contrary to his beliefs.





ARGUMENT
I. A Gender-Transition Cake is at Least Symbolic Speech.

The First Amendment covers more than just words. Conduct that is “intended
to be communicative and that, in context, would reasonably be understood by the
viewer to be communicative” is protected. Clark v. Cmty. for Creative Non-
Violence, 468 U.S. 288, 294 (1984). Indeed, the Supreme Court “has recognized a

bl

wide array of conduct that can qualify as expressive,” including parades, nude
dancing, and flag-burning. Masterpiece I1, 138 S. Ct. at 1741-42 & n.1 (Thomas, J.,
concurring in part) (compiling cases).

Custom cakes are also expressive. When Phillips creates a custom cake, he
“express[es] an intended message.” App. 11. Phillips learns about the customer and
his celebration, “envisions himself ... taking part in the occasion,” and creates a cake
representing the “unique” celebration. /d. (cleaned up).

And Phillips’s cakes do “convey messages.” App. 12. “[C]akes are symbolic
of life’s dramatic moments.” Shirley Cherkasky, Birthday Cakes and Candles, in
Food and Celebration 221 (Patricia Lysaght ed. 2002). A cake with candles
celebrates a birthday. Id. at 220-21. A “white, multi-tiered cake” represents a

marriage. Masterpiece 11, 138 S. Ct. at 1743 (Thomas, J., concurring). At a gender-

reveal party, a cake with pink or blue filling informs partygoers of a baby’s sex.





Gender Reveal Celebrations, Gender Reveal Cake Ideas (Dec. 13, 2019),
https://perma.cc/865H-UEJX.

And some, like Scardina, use the symbolism of gender-reveal cakes to
announce their transgender identity. See, e.g., Alicia Lee, A Mom Threw a Belated
Gender Reveal Party for Her Transgender Son 17 Years After She ‘Got It Wrong,’
CNN (July 16, 2020), https://perma.cc/DA46-8V5B. Scardina asked Phillips to
create a cake with a blue exterior, representing Scardina’s biological sex, and a pink
interior, representing Scardnia’s gender identity. App. 13-14. The cake’s gender
transition symbolism would be “apparent” to people at Scardina’s birthday party.
1d.

29 ¢¢

Creating that cake would have required Phillips to use his “time,” “talents,”
and “energies” to express a message about Scardina’s gender with which he
disagrees. App. 12 (cleaned up) (quoting Phillips). “[E]ven simple tasks, such as
selecting and applying colors” require Phillips to use his “artistic skills.” App. 11.

Forcing him to use those skills to renounce supposed “errors of thinking,” as

Scardina desired, is the very definition of compelled speech. Tr. 141:5-8.





II. The Lower Courts Misapplied First Amendment Doctrine.

The lower courts here don’t dispute that Phillips intends to express a message
when he creates custom cakes or that those cakes are expressive. App. 11-12, 65-
66, 68. And they recognize the cake Scardina requested symbolized Scardina’s
gender transition. App. 13-14, 67-68. Even so, they held that forcing Phillips to
create Scardina’s cake wouldn’t be compelled speech, for three unpersuasive
reasons.

1. The First Amendment protects expression, not complexity. First, the lower
courts erroneously added a complexity requirement to their analysis of the cake’s
expressiveness. Though the cake indisputably symbolized gender transition, they
recast it as simply “a pink cake with blue frosting.” App. 66; but see Masterpiece
111,445 F. Supp. 3d at 1242 (“Scardina did not request just a blue and pink cake” but
rather “a blue and pink birthday cake that was intended to celebrate ... gender
transition....”). And that design, they suggested, could not be expressive because it
was insufficiently complex. App. 22. (“Perhaps the analysis would be different if
the cake design had been more intricate, artistically involved, or overtly stated a
message....”); App. 59-62 (distinguishing Phillips’s refusal from other bakeries’
refusals to make cakes condemning same-sex marriage because those other cakes

contained text).





True, a color is not expressive, in and of itself. Pink, for example, doesn’t
have any intrinsic meaning. In this way colors are like other symbols: In the course
of social interaction, things that aren’t meaningful in themselves come to signify,
represent, or suggest other things. So although the marks & and @ are without
intrinsic meaning, they’ve come to signify male and female. See, e.g., G.D. Schott,
Sex Symbols Ancient and Modern: Their Origins and Iconography on the Pedigree
331 British Medical Journal 1509 (2005), https://perma.cc/EAT3-CTEE. Colors
also have come to be gender specific. Thus, since the 1940s, pink has been
associated with girls and femininity and blue with boys and masculinity. Jo B.
Paoletti, Pink and Blue: Telling the Boys from the Girls in America (2012).

Color combinations have significance, too. Green with red suggests
Christmas, while pink with red suggests Valentine’s Day. See Why are Red and
Green the Colors of Christmas, Farmer’s Almanac (Dec. 5, 2022),
https://perma.cc/6A2Y-WHDH; Abby Saldana, Just How Did Red & Pink Become
the Colors of Valentine’s Day?, MediaFeed.org (Feb. 13, 2023),
https://perma.cc/Z279-YSYD.  And pink with blue together suggests the
male/female binary, see Paoletti, supra, as Scardina himself recognized. See App.
13 (“The color pink in the custom cake represents female or woman,” and “[t]he

color blue in the custom cake represents male or man.”).





The manner in which colors are combined can be even more suggestive, as
this case well illustrates. Here, Scardina asked Phillips specifically for a “cake with
a pink interior and a blue exterior.” App. 5. It mattered that the cake was to be pink
inside and blue outside—not otherwise. That’s because the cake would express the
message that, despite the male characteristics “society saw” at birth, Scardina was
female “on the inside.” App. 13 (quoting Tr. 150:2-5). Given its design, a
reasonable observer could understand—more, could learn from—the cake’s
message: An attendee who didn’t know whether Scardina’s internal sense of gender
was male or female could pick up that information from the cake itself.

“To suggest that cakes with words convey a message but cakes without words
donot ... is irrational.” Masterpiece 11, 138 S. Ct. at 1738 (Gorsuch, J., concurring).
As the court of appeals recognized, “expressive conduct need not contain ... the
written word to be entitled to First Amendment protection.” App. 64. Indeed, even
simplistic conduct, like wearing black armbands or flying red flags, can be protected
expression. See Tinker v. Des Moines Ind. Cmty. Sch. Dist., 393 U.S. 503, 509-10
(1969); Stromberg v. California, 283 U.S. 359, 363 (1931). If monochromatic cloth
can be expressive, a symbolic cake can’t be labeled non-expressive just because it’s
relatively simple. See App. 13-14. No, “the design of the cake itself” sufficiently

“convey[s] the message of the cake.” App. 11.
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To support a novel complexity requirement, the lower courts misread
Masterpiece II. See App. 66-67 (quoting Masterpiece II); App. 22 (same). In dicta,
that opinion recognized the First Amendment analysis might depend on “details”
like whether ““a baker refused to design a special cake with words or images” or
instead “refus[ed] to sell any cake at all.” Masterpiece II, 138 S. Ct. at 1723. But
that doesn’t imply that wordless designs are unprotected. Rather, it acknowledges
the obvious—that a baker who refuses to sell premade cakes hasn’t been compelled
to speak.

Far from needing a “more intricate” or “artistically involved” design,
Scardina’s gender-transition cake plainly would express a message. App. 22. And
compelling Phillips to create that expression would violate the First Amendment.

2. Symbolic speech is understood in context. The lower courts disregarded
the fact that the message of the gender-transition cake would need no explanation in
the context of twenty-first century American culture. Indeed, if the lower courts
added complexity to symbolic speech analysis, they subtracted context. Clark, 468
U.S. at 294. Both held that Scardina’s gender-transition cake isn’t expressive
because its pink-and-blue design isn’t “inherently associated with a pro-transgender

message” but rather must be understood in context. App. 67; accord App. 23-24.
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But context necessarily informs the message of symbolic speech. As the
district court found, “[t]he symbolism of the requested design of the cake” is
“apparent given the context of gender-reveal” parties, “which have become quite
popular.” App. 14. At those celebrations, “gender is only revealed” when someone
“cuts into the cake” to disclose “[t]he interior” color, which is “either pink” for a girl
“or blue” for a boy. App. 14.

The same is true of parades and other symbolic expression. Without context,
a parade would simply be “a group of people [marching] from here to there.” Hurley
v. Irish-Am. Gay, Lesbian & Bisexual Gp. of Boston, 515 U.S. 557,568 (1995). And
depending on the context, flag burning may express respect for the country,
symbolize frustration with American policy, or not say anything at all. Texas v.
Johnson, 491 U.S. 397, 405, 416-17 (1989). Courts and viewers use context to
discern meaning. Id. at 405. So because the gender-transition cake’s symbolism
was “apparent” in context, it was symbolic speech. App. 13-14.

Resisting that conclusion, the district court pointed to Rumsfeld v. Forum for
Academic & Institutional Rights (FAIR), which held that a law school boycott of
military recruiters in protest of “Don’t Ask, Don’t Tell” wasn’t expressive because
“additional speech would be required for an outside observer to understand the

claimed message.” App. 23 (quotation omitted) (citing FAIR). But that case is “far

12





afield” from this one. Masterpiece 11, 138 S. Ct. at 1744 (Thomas, J., concurring).
There, no one could see the law schools’ decision not to host the recruiters; at most,
observers might have noticed the “recruiters interviewing away from the law
school.” FAIR, 547 U.S. 47, 66 (2006). Even then, they could not know “whether
the law school is expressing its disapproval of the military, all the law school’s
interview rooms are full, or the military recruiters decided for reasons of their own
that they would rather interview someplace else.” Id. That unobservable and
indecipherable conduct contrasts sharply with a cake that no partygoer could miss
and that most would readily understand. App. 13-14.

3. Creating the cake creates the message. Finally, the lower courts divorced
Phillips from the cake’s message. They noted that Scardina, not Phillips, proposed
the design and that Phillips would willingly make an identical cake expressing a
different message or sell a premade cake for a gender-transition celebration. App.
4,7,9-10, 12, 23-25, 67. And they suggested that Phillips could ignore Scardina’s
intended message and disassociate from the cake’s message after-the-fact. App. 14,
24. Thus, they concluded that forcing Phillips to create the cake wouldn’t require
him to speak at all.

The logic of that position is baffling. If the baker created the cake knowing it

expresses a message, of course the baker created the message. It doesn’t matter that
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“Scardina could be considered a speaker” too. App. 24. “An individual does not
forfeit constitutional protection simply by combining multifarious voices.” 303
Creative, 600 U.S. at 589 (quotation and citation omitted); Masterpiece II, 138 S.
Ct. at 1743 n.3 (Thomas, J., concurring) (“More than one person can be engaged in
protected speech at the same time.”). Art is often commissioned by purchasers who
seek to enlist the artist in expressing a particular message. See, e.g., Sybaris
Collection, A Brief History of Artwork Commission, https://perma.cc/NQJ5-4BDF.
Yet we attribute the message of artwork as much to the artist as to the purchaser. Cf.
17 U.S.C. 101 (providing that an artist retains the copyright even after selling the
art). Similarly, creating the cake would require Phillips to be “intimately connected”
with Scardina’s message, if not express his own. Masterpiece 11, 138 S. Ct. at 1743
n.3 (Thomas, J., concurring) (citing Hurley, 515 U.S. at 569-70, 576). That “is
enough to implicate his First Amendment rights.” /d.

The lower courts misunderstand Phillips’s compelled-speech claim when they
point to premade cakes or custom cakes expressing other messages. When Phillips
creates a pink-and-blue cake for a birthday party, he’s not expressing a belief with
which he disagrees. And when he bakes premade cakes, he doesn’t “intend[]” to
communicate a message at all. Clark, 468 U.S. at 294. A customer may buy one of

his premade cakes for a gender-transition celebration or any other celebration. But
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Phillips plays no role in that choice; his expression (creating the cake) has ended.
So by definition, selling the premade cake is not compelled speech.

Nor 1s it an answer to claim that Phillips could somehow hide his participation
and hope partygoers don’t connect the dots. App. 14. That’s like forcing a painter
to accept a commission because he need not sign the finished work or requiring a
photographer to shoot a wedding because no one will know that the photos are hers
when they’re hanging on the client’s wall. The government can’t compel someone
to express a message simply because he can disclaim that message later. Pacific Gas
& Elec. v. Pub. Utilities Comm 'n of Calif., 475 U.S. 1, 16 (1986).

Indeed, Phillips’s active participation in creating the message makes his
situation vastly different from cases where any message wouldn’t be attributed to
the person asserting free-speech rights. Take PruneYard Shopping Ctr. v. Robins,
which rejected a private shopping mall’s free-speech claim to exclude solicitation
on its premises because “[t]he views expressed by’ solicitors would “not likely be
identified with those of the owner.” 447 U.S. 74, 87 (1980). Permitting solicitation
did not require the mall to participate in speech at all. Hurley, 515 U.S. at 580
(discussing PruneYard). But that’s not true of a baker who must use his own skills

to express the message. Masterpiece II, 138 S. Ct. at 1744-45 (Thomas, J.,

15





concurring). To create a cake intentionally symbolizing gender transition, Phillips
must speak.

The lower courts’ reasoning would justify any compulsion. Accord id. at
1744. By their logic, “creative professionals™ could “be forced to choose between
remaining silent, producing speech that violates their beliefs, or speaking their minds
and incurring sanctions for doing so.” 303 Creative, 600 U.S. at 590. Thus, a
Colorado website designer could have been compelled to create websites for same-
sex weddings. See id. Or three Colorado bakeries could have been compelled to
create cakes disparaging same-sex marriage. App. 60-61. But “the First
Amendment tolerates none of that.” 303 Creative, 600 U.S. at 590.

III. Ruling for Phillips Won’t License Discrimination.

Scardina and the lower courts treat Phillips’s refusal to create a gender-
transition cake as a blow to LGBT equality. App. 6, 27-28, 58-59. But ruling for
Phillips wouldn’t upend the long-settled rule that “business owners” may not “deny
protected persons equal access to goods and services.” Masterpiece 11, 138 S. Ct. at
1727-28. 1t would simply confirm that Colorado’s antidiscrimination law cannot be
applied in the rare case where it would compel speech.

Refusing service to a person on the basis of transgender status is not the same

as refusing to create a custom cake expressing support for a gender transition. In
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collapsing this important “distinction between status and message,” 303 Creative,
600 U.S. at 595 n.3, the district court applied the wrong legal standard. See App.
16-20. “While [the Free Speech Clause] does not protect status-based discrimination
unrelated to expression, generally it does protect a speaker’s right to control her own
message.” 303 Creative, 600 U.S. at 595 n.3.

Phillips’ situation is like that of the website designer in 303 Creative: He
“will gladly create custom [cakes] for [LGBT] clients” “so long as the custom
[design] do[es] not violate h[is] beliefs.” 303 Creative, 600 U.S. at 594-95 (cleaned
up); see App. 2-3, 9-10. This applies to “all customers.” 303 Creative, 600 U.S. at
595 (quotation and citation omitted); App. 9-10. Indeed, far from engaging in status-
based discrimination, Phillips “regularly serve[s] customers who identify as gay or
lesbian” and those “who identify as transgender.” App. 9. His “willingness to serve
those who identify as LGBT includes the creation of custom cakes for them.” Id.
He merely won’t “creat[e] custom cakes that express messages that would violate
his religious convictions.” Id. at 9-10.

Of course, for Scardina, that’s not good enough. Scardina considers Phillips’s
views wrong, Tr. Ex. 42-44, and Scardina treats Phillips’s refusal to affirm
Scardina’s gender transition as “a strike at [Scardina’s] dignity and at the LGBT

community,” App. 6. Essentially, Scardina wishes to “stamp out” Phillips’s

17





“dissent” on LGBT issues. Obergefell v. Hodges, 576 U.S. 644, 741 (2015) (Alito,
J., dissenting). And the lower courts accepted Scardina’s premise that anything short
of “celebration” of “Scardina’s transgender status™ is discrimination. App. 57;
accord App. 19.

But “[1]f there is a bedrock principle underlying the First Amendment,” it is
that individuals may not wield the power of the state to stamp out insulting opinions
or compel affirmance of a comforting orthodoxy. Johnson, 491 U.S. at 414.
However offensive Scardina finds Phillips’s views on gender and sexuality,
Colorado cannot compel him to profess a contrary belief. Obergefell, 576 U.S. at
679-80 (majority opinion).

CONCLUSION

When Phillips creates a custom cake, he engages in expressive conduct
protected by the First Amendment. The gender-transition cake Scardina requested
was no exception; creating it would require Phillips to express a readily understood
message about sex with which he disagrees. This Court should vindicate his right

to not speak.
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INTEREST OF AMICI CURIAE

The States of Alabama, Alaska, Arkansas, Florida, Georgia, Indiana, Iowa,
Louisiana, Mississippi, Missouri, Montana, Nebraska, Ohio, Oklahoma, South Caro-
lina, South Dakota, Texas, Virginia, and West Virginia respectfully submit this brief
as amici curiae in support of Idaho’s stay application.

Like Idaho, Amici are concerned that a devastating medical scandal is at hand:
the medical establishment’s fast-tracking of vulnerable youth suffering from gender
dysphoria—and, almost aways, a host of other psychiatric ailments—for hormonal
and surgical sex-modification procedures that can leave them sterilized and perma-
nently harmed. In response, over twenty States have joined Idaho in generally re-
quiring children to reach the age of majority before undergoing medicalized sex-
change procedures.!

“State[s] plainly ha[ve] authority, in truth a responsibility, to look after the
health and safety of [their] children.” L.W. v. Skrmetti, 73 F.4th 408, 419 (6th Cir.
2023) (staying injunction of Tennessee’s similar law). Governments have done so
“from time immemorial”’—regulating the medical profession, restricting access to po-
tentially dangerous medicines, and banning treatments that are unsafe or unproven.

Dent v. West Virginia, 129 U.S. 114, 121-24 (1889); see Abigail All. For Better Access

1 See Ala. Code § 26-26-4; Ark. Code Ann. 20-9-1502; Fla. Admin. Code Ann. R.64B8-9.019; Ga. Code
Ann. § 31-7-3.5; Ind. Code § 25-1-22-13; Iowa Code § 147.164; Ky. Rev. Stat. Ann. § 311.372; La. Stat.
Ann. § 40:1098; Miss. Code Ann. § 41-141-1-9; Mo. Rev. Stat. Ann. § 191.1720; S.B. 99, 68th Leg., 2023
Sess. (Mont. 2023); Neb. Rev. Stat. § 72-7301-07; H.B. 808, 2023 Sess. (N.C. 2023); N.D. Cent. Code.
§ 12.1-36.1-02; H.B. 68, 135th General Assembly (Ohio 2024) (effective Apr. 24, 2024); Okla. Stat. tit.
63, § 2607.1; H.B. 1080, 98th Leg. Sess. (S.D. 2023); Tenn. Code Ann. § 68-33-101; S.B. 14, 2023 Sess.
(Tex. 2023); Utah Code Ann. § 58-68-502(1)(g); W. Va. Code § 30-3-20.





to Developmental Drugs v. von Eschenbach, 495 F.3d 695, 703-05 (D.C. Cir. 2007) (en
banc). And when it comes to “areas where there is medical and scientific uncertainty,”
States have particularly “wide discretion.” Gonzales v. Carhart, 550 U.S. 124, 163
(2007). States like Idaho can “choose fair-minded caution and their own approach to
child welfare” before subjecting their children to irreversible transitioning
treatments. L.W. ex rel. Williams v. Skrmetti, 83 F.4th 460, 488 (6th Cir. 2023)
(reversing preliminary injunctions of similar laws in Tennessee and Kentucky).
“Absent a constitutional mandate to the contrary, these types of issues are
quintessentially the sort that our system of government reserves to legislative, not
judicial, action.” Eknes-Tucker v. Governor of Ala., 80 F.4th 1205, 1231 (11th Cir.
2023) (vacating preliminary injunction of Alabama’s similar law).

Yet rather than accord Idaho’s “health and welfare laws” a “strong
presumption of validity,” Dobbs v. Jackson Women’s Health Org., 142 S. Ct. 2228,
2284 (2022) (citation omitted), the district court inverted the constitutional standard
and enjoined enforcement of the law. In its entirety. Against everyone. Even though
Plaintiffs lack standing to challenge parts of the law. Even though Plaintiffs do not
represent a class. Even though Idaho’s requirements in some circumstances are
consistent with the (activist-drafted) guidelines on which the district court relied.
And even though this Court has instructed time and again that injunctions must be
limited to providing relief to individual plaintiffs, not the world at large.

Amici thus write in support of Idaho’s application to narrow the injunction

pending appeal. Universal injunctions inflict profound harms on States. They provide





plaintiffs nearly “boundless opportunity ... to secure a win,” while State defendants
must retain a perfect litigation record—regardless of the individual facts of each
case—just to enforce the challenged law against non-parties. See Dep’t of Homeland
Sec. v. New York, 140 S. Ct. 599, 601 (2020) (Gorsuch, J., concurring in grant of stay,
joined by Thomas, J.). And an injunction prohibiting enforcement of a State’s law
“clearly inflicts irreparable harm on the State.” Abbott v. Perez, 585 U.S. 579, 602
n.17 (2018) (citing Maryland v. King, 567 U.S. 1301 (2012) (Roberts, C.J., in
chambers)). The harm is exponentially greater when the State cannot “enforce its
duly enacted” safeguards at all. Id. Absent relief from this Court, Idaho will be unable
to protect its children from experimental, sterilizing sex-change procedures, harming
both the State’s vulnerable youth and Idaho’s sovereign interest in enforcing its law.2

SUMMARY OF ARGUMENT

The Court should grant Idaho’s application. The universal injunction cannot
stand, for all the reasons Idaho states in its application and this Court has stated so
many times before. The normal rule is that “neither declaratory nor injunctive relief
can directly interfere with the enforcement of contested statutes or ordinances except
with respect to the particular federal plaintiffs.” Doran v. Salem Inn, Inc., 422 U.S.
922, 931 (1975). The district court flouted that rule when it entered a universal

injunction precisely so that it could grant relief to non-parties. App.A.53 (lamenting

2 Alabama recently supported Tennessee and Kentucky in opposing certiorari in cases arising from
preliminary injunctions that had, before the Sixth Circuit reversed them, enjoined enforcement of laws
similar to Idaho’s. See L.W. v. Skrmetti, No. 23-466 (docketed Nov. 2, 2023); United States v. Skrmetti,
No. 23-477 (docketed Nov. 6, 2023), and Doe v. Kentucky, No. 23-492 (docketed Nov. 9, 2023). This
brief, arguing that the injunction of Idaho’s law should be limited to the individual plaintiffs and the
procedures they seek, is not to the contrary.





that “a plaintiffs-only injunction” would not reach “similarly situated” third parties).
This was a gross abuse of discretion. The two plaintiffs “in this case do not represent
a class, so they could not seek to enjoin” Idaho’s law “on the ground that it might
cause harm to other parties.” Monsanto Co. v. Geertson Seed Farms, 561 U.S. 139,
163 (2010). “[P]arty-specific relief” is the norm, and to the extent a court’s “remedial
order affects nonparties, it” should do “so only incidentally,” not intentionally. United
States v. Texas, 599 U.S. 670, 693 (2023) (Gorsuch, J., concurring in judgment, joined
by Thomas & Barrett, JdJ.).

Amici write to explain why the district court erred as it did. In addition to the
obvious errors—its desire to provide relief to non-parties and its recognition of a new
Article III loophole for plaintiffs proceeding under pseudonyms—the court
fundamentally misunderstood Idaho’s law. That misunderstanding infected both its
merits analysis—a topic for another day—and the remedy it crafted.

Idaho’s Vulnerable Child Protection Act prohibits physicians from providing
specific sex-modification procedures to minors. Idaho Code § 18-1506C(3). The Act’s
prohibitions range from over a dozen separate transitioning surgeries to three
different hormonal interventions to a general proscription on “[rJemoving any
otherwise healthy or nondiseased body part or tissue.” Id. Yet rather than construing
each prohibition and procedure individually, the district court lumped them all
together for a drive-by finding that Idaho “allows the same treatments for cisgender

minors that are deemed unsafe and thus banned for transgender minors.” App.A.38.





The court’s construction makes no sense. For instance, a vaginoplasty for a
woman brings “separated muscles together” to restore normal vaginal functioning
following trauma,3 while a “vaginoplasty” for a transitioning male “involves removing
the penis, testicles and scrotum” and creating a faux-vagina using “skin graft[s] from
the abdomen or thigh.”4 These are not even remotely the “same treatments.” Yet
having viewed the procedures from too high a level, the court granted a remedy that
was equally expansive: It enjoined Idaho from enforcing its law against anyone under
any circumstance. App.A.52-53.

This was error. When crafting its injunction, the court should have (1)
determined which of the Act’s prohibitions the two plaintiffs had standing to
challenge, and (2) examined whether there are circumstances in which those
prohibitions could be lawfully enforced. These steps were necessary because even a
victorious plaintiff is entitled only to a “remedy” that is “limited to the inadequacy
that produced the injury in fact that the plaintiff has established.” DaimlerChrysler
Corp. v. Cuno, 547 U.S. 332, 353 (2006) (quoting Lewis v. Casey, 518 U.S. 343, 357
(1996)). And if “circumstances exist[] under which the Act would be valid,” United
States v. Salerno, 481 U.S. 739, 745 (1987), the injunction should obviously not extend
that far.

Relief 1s warranted for an additional reason. Universal injunctions promote

inequitable behavior like judge shopping that harms both litigants and the judiciary.

3 See American Society of Plastic Surgeons, Aesthetic Genital Plastic Surgery Surgical Options: What
Is A Vaginoplasty?, https://perma.cc/sWFH-57QP.

4 See Fan Liang, Johns Hopkins Medicine, Vaginoplasty for Gender Affirmation,
https://[perma.cc/RFU9-S72N.





That was the case in Alabama, where lawyers challenging the State’s similar child
protection law (some of whom represent Plaintiffs here) dismissed their lawsuits
when the cases were assigned to a particular judge they seemed eager to avoid. No
matter: some of the lawyers found new clients and filed in a different district,
knowing that their former clients would benefit from the universal injunction they
might secure in their new case—which they did.5 It is hard to imagine such chicanery
taking place if courts were bound by traditional equitable principles. For this reason,
too, the Court should grant the application and narrow the injunction pending appeal.

ARGUMENT

I. The District Court’s Misconstruction Of Idaho’s Law Led To Its Overly
Broad Injunction.

Idaho’s Vulnerable Child Protection Act prohibits medical providers from
“engag[ing] in” listed procedures “upon a child for the purpose of attempting to alter
the appearance of or affirm the child’s perception of the child’s sex if that perception
1s inconsistent with the child’s biological sex.” Idaho Code § 18-1506C(3). The Act lists
18 procedures that are prohibited when used to transition a child: (1) “castration,” (2)
“vasectomy,” (3) “hysterectomy,” (4) “oophorectomy,” (5) “metoidioplasty,” (6)
“orchiectomy,” (7) “penectomy,” (8) “phalloplasty,” (9) “clitoroplasty,” (10)
“vaginoplasty,” (11) “vulvoplasty,” (12) “ovariectomy, or reconstruction of the fixed
part of the urethra with or without metoidioplasty,” (13) “phalloplasty,” (14)
“scrotoplasty, or the implantation of erection or testicular prostheses,” (15)

“mastectomy,” (16) “[p]uberty-blocking medication to stop or delay normal puberty,”

5 The Eleventh Circuit later reversed. See Eknes-Tucker, 80 F.4th 1205.





(17)  “[s]Jupraphysiological doses of testosterone to a female,” and (18)
“[s]Jupraphysiological doses of estrogen to a male.” Id. The Act also prohibits other
surgeries “that sterilize or mutilate, or artificially construct tissue with the

i

appearance of genitalia that differs from the child’s biological sex,” as well as
“[r]lemoving any otherwise healthy or nondiseased body part or tissue.” Id.

Plaintiffs challenged every single one of the Act’s prohibitions. See App.A.6.
Yet in crafting its remedy, the district court did not even attempt to construe the
individual prohibitions, mentioning only a few of them in its opinion. E.g., App.A.11-
12 (referring broadly to “puberty blockers, hormone therapy, and surgeries”). Rather,
the court lumped all the prohibited procedures together under the rubric “gender-
affirming care” and construed the Act as prohibiting only minors who identify as
transgender from accessing those procedures. Id. According to the court, all other
children in Idaho retain ready access to the “same treatments” the Act otherwise
banned. E.g., App.A.38 (the Act “allows the same treatments for cisgender minors
that are deemed unsafe and thus banned for transgender minors”); App.A.47 (“The
classified group (transgender minors) cannot have medical treatments that the
similarly situated group (cisgender minors) can.”); App.A.3 (the Act “bars certain
medical procedures to treat gender dysphoria, while those same procedures are left
freely available for the treatment of other medical conditions”); App.A.12 (“the
medical treatments banned by [Idaho] have a long history of safe use in minors for
various conditions”). Having interpreted Idaho’s law in such a flat and sweeping way,

the district court entered an equally sweeping injunction.





But Idaho’s law i1s not so far reaching. Begin with the crux of the court’s
reasoning: that most minors in Idaho can access the “same treatments” listed in the
Act because the underlying drug or procedure can be used to treat conditions other
than gender dysphoria. Even when true, that fact alone does not make the
“treatments” the same. It only makes the drug or procedure at issue the same. And a
physician can use the same drug or procedure to treat different conditions with
different risk profiles without making the two “treatments” the same. This should
have been obvious. Appendectomies, C-sections, and quadruple bypasses are all
treatments that involve a scalpel, but in no meaningful sense are they the “same
treatments.” The same is true with medications. To the diabetic patient, injecting
insulin is lifesaving. To the hypoglycemic patient, it can be life ending. Same drug,
different treatments. States routinely authorize drugs for some treatments
(morphine to treat a patient’s pain), but not others (morphine to assist a patient’s
suicide).

Now consider some of the sex-modification procedures Idaho prohibits for
minors. Castration and orchiectomy (the surgical removal of a male’s testicles) and
penectomy (the surgical removal of the penis) are normally performed only when
necessary to treat otherwise-unresponsive cancers or to remove damaged testicles
following trauma.6 These are medical procedures that only one sex can undergo, for

the simple reason that females do not have testicles or a penis to remove. And there

6 See Cleveland Clinic, Orchiectomy, https://my.clevelandclinic.org/health/procedures/orchiectomy (ac-
cessed Feb. 16, 2024); Sarah O’Neill et al., The role of penectomy in penile cancer—evolving paradigms,
TRANSLATIONAL ANDROLOGY & UROLOGY 3191, 3191-94 (2020),
http://dx.doi.org/10.21037/tau.2019.08.14.





1s a world of difference between removing a boy’s testicles to save his life from cancer
and castrating a child because his gender identity is “eunuch,” as the World
Professional Association for Transgender Health (WPATH) recommends’—or, for
that matter, because parents want their son to prolong his time with the boys’ choir.
These are not the “same treatments.”

Next, metoidioplasty is the surgical creation of a “neophallus, literally a ‘new
penis,” using tissue from a woman’s clitoris.® This is also a surgery only one sex can
undergo. And the surgery apparently has no application outside the context of gender
transition, so it is unclear how the district court concluded that the procedure was
“freely available” to other children, App.A.3, much less how it had a “long history of
safe use in minors for various conditions,” App.A.12. Neither statement is true.

Phalloplasty is similar to metoidioplasty in that it also creates a neophallus;
the difference is that it uses tissue from a patient’s arm, thigh, or back to craft the
faux-penis.? Other than that general definition, “[p]halloplasty is not a homogenous
procedure,” but “a patient and surgeon-specific combination of” many “sub procedures

that are used to meet the patients goals.”10 For males, a phalloplasty is typically used

7 See E. Coleman et al., WPATH Standards of Care for the Health of Transgender & Gender Diverse
People, Version 8, 23 INT’L J. OF TRANSGENDER HEALTH S88-89 (Sept. 15, 2022), https://perma.cc/Y9G6-
TP3M (“WPATH Standards of Care 8”) (explaining that “castration” may be “medically necessary gen-
der-affirming care” for individuals who identify as “eunuchs”—i.e., individuals “assigned male at birth”
who “wish to eliminate masculine physical features, masculine genitals, or genital functioning”).

8 Cleveland Clinic, Metoidioplasty, https://my.clevelandclinic.org/health/treatments/21668-metoidio-
plasty (accessed Feb. 16, 2024).

9 Cleveland Clinic, Phalloplasty, https://my.clevelandclinic.org/health/treatments/21585-phalloplasty
(accessed Feb. 16, 2024).

10 Aaron L. Heston et al., Phalloplasty: techniques and outcomes, TRANSLATIONAL ANDROLOGY & UROL-
0GY 254-265 (June 2019), https://doi.org/10.21037%2Ftau.2019.05.05.





to reconstruct a penis following trauma or due to a congenital abnormality.!! For
transitioning females, the procedure can include a perineoplasty (“a surgical
procedure to repair the perineum and external organs of [the] vagina”?); a
vaginectomy (“a surgical procedure to remove all or part of the vagina”13); and a
hysterectomy and/or oophorectomy (removal of the uterus and ovaries,
respectively).14 Suffice it to say, a phalloplasty performed on members of different
sexes for different purposes that necessitate different, sex-specific procedures are not
the “same treatments.”

Vaginoplasty generally refers to “a procedure designed to tighten the vagina”
by surgically “bring[ing] the separated muscles together,” typically following trauma
like childbirth.’® But the term has also been used to refer to a surgery for
transitioning males that “involves rearranging tissue in the genital area to create a
vaginal canal (or opening) and vulva (external genitalia), including the labia.”16 The
surgery begins by “removing the penis, testicles, and scrotum.”!” These are obviously

not the “same treatments,” either.18

11 Cleveland Clinic, Phalloplasty, https://my.clevelandclinic.org/health/treatments/21585-phalloplasty
(accessed Feb. 16, 2024).

12 (Cleveland Clinic, Perineoplasty, https://my.clevelandclinic.org/health/treatments/23183-
perineoplasty (accessed Feb. 16, 2024).

13 Cleveland Clinic, Vaginectomy, https://my.clevelandclinic.org/health/treatments/22862-vaginectomy
(accessed Feb. 16, 2024).

14 Heston, supra note 10, at 255.

15 American Society of Plastic Surgeons, supra note 3.

16 Liang, Vaginoplasty for Gender Affirmation, supra note 4.
17 Id.

18 Lest the Court think these are absurd examples, pending before the Eleventh Circuit is a case in
which the United States advances the “same treatments” argument to claim that Title VII requires an
employer’s health insurance carrier to cover transitioning “vaginoplasties” for men if it covers repara-
tive vaginal surgery for women. See Brief for the United States as Amicus Curiae at 3, 6, 18, Lange v.
Houston Cnty., No. 22-13626 (11th Cir. Mar. 17, 2023).
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Moving to the hormonal interventions at issue, puberty blockers—GnRH
agonists—are typically prescribed to children to treat precocious puberty, a condition
where a child begins puberty at an unusually early age.'® When puberty blockers are
used for that purpose, the aim is to ensure that children go through pubertal
development at the normal age.

Puberty blockers can also be used to treat gender dysphoria. When used for
that purpose (or any other), the child’s sex does not affect the dosage—in stark
contrast to most other treatments at issue. See L.W., 83 F.4th at 483.20 When used to
treat gender dysphoria, the purpose of the puberty blockers is to block normally timed
puberty—the exact opposite goal for when the blockers are used to treat precocious
puberty. This distinction changes the risk-benefit analysis. Using puberty blockers
beyond the normal pubertal age can, at minimum, risk a child’s bone growth, social
and cognitive development, and—particularly when followed by cross-sex
hormones—fertility and sexual function.2! The risks are much more serious when
puberty blockers are used to treat gender dysphoria than when they are used to treat
precocious puberty. The benefits differ, too. When used for precocious puberty, the

benefit is clear: the child goes through naturally timed puberty. When used to treat

19 Craig Alter et al. (eds.), Precocious Puberty, ENDOCRINE SOCIETY (Jan. 24, 2022),
https://perma.cc/6Q3E-PEMP.

20 This is one reason why Idaho’s law does not run afoul of this Court’s decision in Bostock v. Clayton
County, 140 S. Ct. 1731 (2020). At the core of the Court’s reasoning in that case was a “simple test”:
“if changing the employee’s sex would have yielded a different choice by the employer,” the employer
has treated the employee differently “because of sex.” Id. at 1741. Because puberty blockers work the
same for boys and girls, changing the child’s sex changes nothing.

21 See Nat'l Inst. for Health & Care Excellence (NICE), Evidence review: Gonadotrophin releasing hor-
mone analogues for children and adolescents with gender dysphoria (Mar. 11, 2021),
https://perma.cc/93NB-BGAN, at 26-32 (“NICE Puberty Blocker Evidence Review”); see also
App.D.108-15.
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gender dysphoria, systematic reviews of the evidence reveal that the claimed benefits
are utterly unproven.?2 These are not the “same treatments,” any more than using
puberty blockers to prolong a boy’s singing career would be.

The story is similar for testosterone therapy. “Testosterone therapy is
routinely prescribed in adolescent males with constitutional delay of growth and
puberty or hypogonadism.”23 In the case of delayed puberty, testosterone is “applied
for a limited time, typically 3 to 6 months,” to “initiate sexual changes” and “increase
growth.”24 “Testosterone replacement in adolescents with primary or secondary
hypogonadism is a long-term therapy” to bring and maintain a boy’s testosterone
levels at a normal range for his age.25> The aims of both treatments are generally the
same: restore healthy biological functioning, promote pubertal development, and
alleviate infertility and sexual disfunction caused by insufficient testosterone.26

Using testosterone to transition an adolescent girl is altogether different. Here,
the aim 1is to “induce the development of the physical sex characteristics” of males.27
Doctors do that by pushing testosterone levels far outside the healthy biological range
for females, intentionally creating the diseased state of hyperandrogenism and

thereby causing the patient’s risk of heart attack to triple, the risk of stroke to double,

22 See NICE Puberty Blocker Evidence Review, supra note 21; App.D.82-107.

23 Maria Vogiatzi et al., Testosterone Use in Adolescent Males: Current Practice and Unmet Needs, 5 d.
ENDOCRINE SOC’Y 1, 2 (2021), https://perma.cc/SZ3D-QE2A (parentheticals omitted).

24 Id. at 2.
25 Jd.
26 Jd.

27 Nat'l Inst. for Health & Care Excellence, Gender-affirming hormones for children and adolescents
with gender dysphoria 3 (Mar. 11, 2021), https://perma.cc/M8J5-MXVG (“NICE Cross-Sex Hormone
Review”).
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and the likelihood of breast cancer to increase significantly.28 High levels of
testosterone in natal females can also cause infertility,2® particularly when the
transitioning patient begins testosterone immediately following puberty blockers.30
And the benefits when used to treat gender dysphoria are unproven. According to
Britain’s National Institute for Health and Care Excellence, all the studies shedding
light on the safety and efficacy of testosterone transitioning treatment are

<«

“uncontrolled observational studies,” “subject to bias and confounding,” with results
of “very low certainty.”3! Sweden’s National Board of Health and Welfare concluded
that “the risk” of such treatments for youth “currently outweigh the possible
benefits.”32 As with the other treatments at issue, administering testosterone to bring
a boy’s levels into a normal range is not the same treatment as ramping up a young
girl’s testosterone levels to that of a healthy boy, which is ten times that of a healthy

girl.33 Nor, for that matter, is it the “same treatment” as providing the hormone to a

Tour de France cyclist seeking a yellow jersey. Indeed, the Department of Justice has

28 App.D.61-62.

29 Jayne Leonard, What Causes High Testosterone in Women?, MEDICAL NEWS TODAY (Jan. 12, 2023),
https://perma.cc/BT38-L79X.

30 Stephen B. Levine et al., Reconsidering Informed Consent for Trans-identified Children, Adolescents,
and Young Adults, 48 J. OF SEX & MARITAL THERAPY 706, 713 (2022),
https://'www.tandfonline.com/doi/full/10.1080/0092623X.2022.2046221 (“[Pluberty blockage followed
by cross-sex hormones lead to infertility and sterility.”); accord Wylie C. Hembree et al., Endocrine
Treatment of Gender-Dysphoric/Gender-Incongruent Persons: An Endocrine Society Clinical Practice
Guideline, 102 J. CLIN. ENDOCRINOL. METAB. 3869, 3880 (2017), https://doi.org/10.1210/jc.2017-01658
(“Endocrine Society Guideline”) (“In females with [gender dysphoria]/gender incongruence, the effect
of prolonged treatment with exogenous testosterone on ovarian function is uncertain.”).

31 NICE Cross-Sex Hormone Review, supra note 27 at 47.

32 Sweden National Board of Health and Welfare Policy Statement, Socialstyrelsen, Care of Children
and Adolescents with Gender Dysphoria: Summary 3 (2022), https://perma.cc/FDS5-BDF3.

33 While there may be some instances in which administering testosterone to a female could be neces-
sary—say, to treat symptoms of menopause or a gland disorder—doing so would not be the “same
medical treatment” as that given to a male.
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prosecuted people for distributing testosterone when the purpose is to promote
athletic performance.3¢ Same drug. Different treatment.

The same rationale applies to estrogen, which is generally prescribed to
females to treat problems with sexual development. “Girls with either hypo- or
hypergonadotropic hypogonadism need treatment with estrogens to initiate puberty
and maintain a normal hormonal milieu.”3> The aim—and effect—is to restore normal
bodily functioning and alleviate infertility. That is neither the aim nor the effect when
estrogen is provided as a transitioning treatment. Instead, transitioning estrogen
treatment causes infertility, inhibits normal pubertal development, and significantly
raises the risk of breast cancer, stroke, and blood clots.3¢ In fact, when transitioning
estrogen treatment is prescribed to a natal boy who started puberty blockers at the
first signs of puberty—as both WPATH and the Endocrine Society recommend3’—the

effect is nearly always infertility because the boy’s sperm will never mature.38

34 See, e.g., U.S. Attorney’s Office, Southern District of Florida, South Florida Residents Charged In
Conspiracy To Distribute Performance Enhancing Drugs To Underage High School And Professional
Athletes (Aug. 5, 2014), https://www.justice.gov/usao-sdfl/pr/seven-south-florida-residents-charged-
conspiracy-distribute-performance-enhancing-drugs; see also U.S. Attorney’s Office, Northern District
of Ohio, Former Pittsburgh Physician Convicted of 180 Counts, Including Conspiracy to Distribute
Steroids, Human Growth Hormone, Oxycodone and Oxycontin (May 2, 2017), https://www.jus-
tice.gov/usao-ndoh/pr/former-pittsburgh-physician-convicted-180-counts-including-conspiracy-dis-
tribute.

35 Karen O. Klein, Review of Hormone Replacement Therapy in Girls and Adolescents with Hypogonad-
ism, 32 J. PEDIATRIC & ADOLESCENT GYNECOLOGY 460 (2019), https://www.sciencedirect.com/sci-
ence/article/abs/pi11/S1083318819301834.

36 Anna Smith Haghighi, What To Know About Estrogen in Men, MEDICAL NEWS TODAY (Nov. 9, 2020),
https://perma.cc/B358-STUW; App.D.63.

37 Endocrine Society Guideline, supra note 30, at 3870; WPATH Standards of Care 8, supra note 7, at
S64.

38 See Endocrine Society Guideline, supra note 30, at 3879 (noting that “[flor those designated male at
birth with [gender dysphoria]/gender incongruence and who are in early puberty, sperm production
and the development of the reproductive tract are insufficient” to preserve fertility through “the cryo-
preservation of sperm” and that “[r]estoration of spermatogenesis after prolonged estrogen treatment
has not been studied”).
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Dr. Tandy Aye, the Medical Director of Stanford’s Pediatric and Adolescent
Gender Clinic, matter-of-factly recounted these effects from her treatment of “Avery,”
a natal male. In her 2019 Ted Talk, Dr. Aye described how, after “pubertal blockers
were added, and then estrogen was added to her therapy, Avery’s testes never
developed. In fact, she does not make any sperm. And her reproductive capability to
be a biological parent has been eliminated.”3® In Dr. Aye’s view, that was reason to
go further still: “Her testes are non-functional, and in medicine, don’t we often
recommend the removal of non-functional organs, like an appendix?’40 Thus, the
fundamental purpose and the evidence of risks and benefits of estrogen transitioning
treatment is once again radically different. As the World Health Organization
recently stated when it determined that it would not promulgate treatment
guidelines for gender dysphoric adolescents, “the evidence base for children and
adolescents is limited and variable regarding the longer-term outcomes of gender
affirming care,” including estrogen transitioning treatment.4!

One final note on testosterone and estrogen transitioning treatments. Both are
treatments that only one sex can undergo. Based purely on biology, only females can
use testosterone for the purpose of gender transition—never males. See L.W., 83 F.4th
at 481. Although a male could use testosterone for other types of treatment, no

amount of testosterone will cause a male to develop female characteristics. The

39 Tandy Aye, Is the Surgical World Ready for Adolescent Gender Surgery? TEDX TALKS (Mar. 12,
2019), https://www.youtube.com/watch?v=L240CPOJ6FM at 5:59-6:20.

40 Id. at 6:20-30.

41 World Health Organization, Frequently Asked Questions — WHO Development of a Guideline on the
Health of Trans and Gender Diverse People (Jan. 15, 2024), https://perma.cc/L39M-MH7N.
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inverse is true for estrogen transitioning treatment. Biology dictates that estrogen
can be used for transition only in males, never the reverse. Id.42
I1. The Court Should Narrow The Injunction Pending Appeal.

Had the district court carefully construed Idaho’s law, it would have—or
should have—crafted a far narrower injunction, if it crafted one at all.

First, a focus on the individual treatments would have shown that Plaintiffs
lack standing to challenge most of the Act’s prohibitions. This is not only because
Plaintiffs themselves seek access only to estrogen transitioning treatment,
App.D.139, 144, but because the Plaintiffs could not challenge many of the Act’s
provisions even if they wanted to. Both Plaintiffs are natal males. App.A.7-8. As a
result, they lack standing to challenge Idaho’s prohibition on testosterone
transitioning treatment because Plaintiffs could not take testosterone to transition.
The same is true of many of the surgeries the Act prohibits, including metoidioplasty,
phalloplasty, hysterectomy, and oophorectomy, all of which are surgeries only
females can undergo. Because Plaintiffs cannot be injured by these prohibitions, the

district court lacked jurisdiction to enjoin Idaho from enforcing them. As the Court

42 The fact that only one sex can undergo these treatments also shows why the district court was wrong
on the merits. A State’s medical regulation does not become “a sex-based classification” merely by
mentioning sex or recognizing biology. Dobbs, 142 S. Ct. at 2245. That is because the fact that a pa-
tient’s sex affects the nature of a treatment does not mean anyone is denied equal protection. There is
no sex-based classification simply because a provider must know a patient’s sex to know what treat-
ment she is receiving—e.g., a pelvic exam for a male is not the same as a pelvic exam for a female. And
the Constitution does not look askance at a hospital offering testicular exams only to boys or pap
smears only to girls. This is also why the reasoning of Bostock does not apply to testosterone or estro-
gen transitioning treatments: the test for determining discrimination in the workplace cannot apply
to medicine, where males and females are not similarly situated. Per Dobbs, a fertility clinic does not
discriminate on the basis of sex by implanting fertilized eggs only in females, even though “changing
the [patient’s] sex would have yielded a different choice by the [clinic].” Bostock, 140 S. Ct 1741. There
1s no stereotype or inequality in the clinic’s policy. The same is true of Idaho’s law.
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stated in Lewis, Article III requires that a court-crafted remedy “be limited to the
inadequacy that produced the injury in fact that the plaintiff has established.” 518
U.S. at 357. Otherwise, the “actual-injury requirement would hardly serve the

”

purpose” “of preventing courts from undertaking tasks assigned to the political
branches” “if once a plaintiff demonstrated harm from one particular inadequacy in
government administration, the court were authorized to remedy all inadequacies in
that administration.” Id.; see DaimlerChrysler, 547 U.S. at 351-53.

Second, a better understanding of the Act’s prohibitions sheds light on the
many circumstances in which Idaho could enforce its law consistent with the district
court’s (erroneous) legal and factual conclusions. Even the district court did not find
the law “unconstitutional in all of its applications.” Wash. State Grange v. Wash. State
Republican Party, 552 U.S. 442, 449 (2008); see Salerno, 481 U.S. at 745. It concluded
only that sex-modification procedures for minors are safe for “some adolescents”
“when provided in accordance with the guidelines published by WPATH and the
Endocrine Society.” App.A.12.

The court was obviously wrong to outsource the regulation of medical
procedures to interest groups whose members are financially dependent on providing
the procedures at issue; the Constitution puts States, not medical socities, in charge
of regulation for a reason. But even WPATH and the Endocrine Society recognize that

sex-modification procedures should not administered to just anyone. For instance,

WPATH does not recommend phalloplasty “be considered in youth under 18.743 The

43 WPATH Standards of Care 8, supra note 7, at S66.
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district court enjoined Idaho’s prohibition of that surgery anyway. WPATH does not
recommend any hormonal or surgical interventions for pre-pubescent children.44 The
district court enjoined Idaho’s prohibitions as to such children anyway.

Likewise, WPATH recommends that “health care professionals working with
gender diverse adolescents undertake a comprehensive biopsychosocial assessment
of adolescents who present with gender identity-related concerns” and that an
“adolescent’s mental health concerns (if any) that may interfere with diagnostic
clarity, capacity to consent, and/or gender-affirming medical treatments have been
addressed” before starting hormonal or surgical interventions.®> No matter; the
district court enjoined Idaho from enforcing its law even when a doctor medically
transitions a child who has never had any kind of mental health assessment at all.

The overbroad injunction thus puts children’s health and safety in danger. And
these risks are not theoretical. As Dr. Laura Edwards-Leeper, the former head of the
Child and Adolescent Committee for WPATH, recently told the New York Times,
“[m]any providers are completely missing” the “step” of conducting a thorough mental
health assessment of their gender dysphoric patients.4¢ Dr. Edwards-Leeper “find[s]
evidence every single day, from [her] peers across the country and concerned parents
who reach out, that the field has moved from a more nuanced, individualized,

individualized and developmentally appropriate assessment process to one where

44 Jd. at S69.
45 Id. at S50, S62.

46 Pamela Paul, As Kids, They Thought They Were Trans. They No Longer Do., N.Y. TIMES (Feb. 2,
2024), https://www.nytimes.com/2024/02/02/opinion/transgender-children-gender-dysphoria.html.
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every problem looks like a medical one that can be solved quickly with medication or,
ultimately, surgery.”47

These anecdotal assessments have been confirmed all too many times. A 2017
survey revealed that a majority of WPATH'’s own plastic surgeons in the United States
had performed transitioning “vaginoplasties” on minors, “contravening” the WPATH
standards that at the time restricted such surgeries to adults.4® “[A] few highly
experienced surgeons” noted their “alarm” at the “absence of surgical standards and
the ease of entering the subspeciality without any documented training.”49

More recently, a doctor at Vanderbilt’s gender clinic bragged that transitioning
services are “huge money makers.”>0 And a surgeon profiled by the New York Times
“has built a thriving top surgery specialty” by advertising her services to children on
social media.?! Dr. Sidhbh Gallagher in Miami “frequently posts photos, FAQs and
memes on Facebook, Instagram and TikTok” to “connect[] with hundreds of
thousands of followers.”52 “Her feeds often fill with photos tagged #NipRevealFriday,

highlighting patients ... whose bandages were just removed.”53

47 Laura Edwards-Leeper & Erica Anderson, The Mental Health Establishment Is Failing Trans Kids,
WASHINGTON POST (Nov. 24, 2021) https://www.washingtonpost.com/outlook/2021/11/24/trans-kids-
therapy-psychologist/.

48 Christine Milrod & Dan H. Karasic, Age is Just a Number: WPATH-Affiliated Surgeons’ Experiences
and Attitudes Toward Vaginoplasty in Transgender Females Under 18 Years of Age in the United
States, 14 J. SEXUAL MED. 524, 626 (2017), https://pubmed.ncbi.nlm.nih.gov/28325535/.

9 Id.

50 Kimberlee Kruesi, Vanderbilt to Review Gender-Affirming Surgeries for Minors, ASSOCIATED PRESS
(Oct. 7, 2022), https://apnews.com/article/health-business-tennessee-nashville-vanderbilt-university-
6deb93f7dea92f1b2082¢39f72b59766.

51 Azeen Ghorayshi, More Trans Teens Are Choosing “Top Surgery,” N.Y. TIMES (Sept. 26, 2022),
https://www.nytimes.com/2022/09/26/health/top-surgery-transgender-teenagers.html.

52 Id.
53 Id.
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Dr. Gallagher regularly provides surgeries to minors as young as 13 and
initially told the Times that she didn’t “know of a single case of regret” and assumed
that reports of her patients detransitioning were “a hoax.”* She “amended her
stance” when confronted with a patient who detransitioned 16 months after surgery.
The patient said the surgery “had been a mistake born out of a mental health crisis.”?>

Even in amicus’s home state of Alabama physicians have jettisoned the
WPATH standards in favor of quicker “care.” Dr. Leah Torres, an OB-GYN in
Tuscaloosa, started “provid[ing] hormone therapy to transgender patients, including

(113

minors,” after her abortion practice dried up.56 Though admitting that “this area of
medicine is pretty new to [her]” and “is a relatively experimental area of medicine
without a lot of data,” Dr. Torres has already rejected WPATH’s recommendations,
“not believ[ing] [that] adolescents seeking hormones require mental health
evaluations.”®” At her first meeting—via telehealth—with a teenaged girl with “a
history of depression and anxiety,” Torres told the patient “straight up that she would
prescribe a low dose of testosterone”—something “the teen’s pediatrician and staff at
a psychiatric hospital” had refused to do.58

While Dr. Torres practices alone, the care does not seem to be much better at

the academic clinics that purport to practice with multidisciplinary teams. The

endocrinologist head of Washington University’s pediatric gender clinic recently

54 Id.
5 Id.

56 See Jenny Jarvie, This Abortion Doctor is Not Ready to Leave Alabama, L.A. TIMES (Apr. 28, 2023),
https://perma.cc/G5KZ-J7TB.

57 Id.
58 Id.
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admitted he had “no idea how to meet” “intensive interpretations” of the WPATH
standards and “worried that his clinic would not be able to adjust” to them.?® So it
didn’t. As one patient told the New York Times, the doctor prescribed her testosterone
“after one appointment.”®0 “There was no actual speaking to a psychiatrist or another
therapist or even a case worker,” the patient said.! The clinic is currently under
investigation by the Missouri Attorney General after a whistleblower detailed ways
“doctors at the clinic had hastily prescribed hormones with lasting effects to
adolescents with pressing psychiatric problems.”’¢2 Another whistleblower in
Washington recently described the pressure she felt as a therapist “simply to affirm
that the patient was transgender, and even approve the start of a medical transition,”
“[n]Jo matter the patient’s history or other mental health conditions that could be
complicating the situation.”63

The district court’s injunction prohibits Idaho from intervening in any of these
circumstances. The fact that children may be permanently harmed as a result of the
court’s eagerness to extend its “remedy” to all minors and all circumstances is a stark
reminder of the wisdom of the rule that “injunctive relief should be no more
burdensome to the defendant than necessary to provide complete relief to the

plaintiffs.” Madsen v. Women’s Health Center, Inc., 512 U.S. 753, 765 (1994) (quoting

59 Azeen Ghorayshi, How a Small Gender Clinic Landed in a Political Storm, N.Y. TIMES (Aug. 23,
2023), https://www.nytimes.com/2023/08/23/health/transgender-youth-st-louis-jamie-reed.html.

60 Id.
61 Id.

62 Id.; see Affidavit of Jamie Reed, Missouri Attorney General’s Office (Feb. 7, 2023),
https://perma.cc/QE9Q-K2QP.

63 Tamara Pietzke, I Was Told to Approve All Teen Gender Transitions. I Refused., THE FREE PRESS
(Feb. 5, 2024), https://www.thefp.com/p/i-refused-to-approve-all-teen-gender-transitions.
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Califano v. Yamasaki, 442 U.S. 682, 702 (1979)). Here, as-applied relief would afford
Plaintiffs complete relief while allowing Idaho to protect other vulnerable children.
III. Universal Injunctions Encourage Judge Shopping.

It is bad enough that universal injunctions allow one or two individual
plaintiffs to obtain class-wide relief without meeting the burdens of class certification
or facing the preclusive effect of losing on behalf of a class. But that asymmetry harms
both States and the judiciary in other ways, too: It promotes judge shopping. That’s
just what happened in Alabama when the State first set out to defend its similar child
protection law. After years of planning, two sets of plaintiffs—some represented by
the same counsel and organization representing Plaintiffs here—immediately
challenged Alabama’s law and moved for emergency injunctive relief. Then they
dropped their suits just hours after their cases were consolidated before a judge they
apparently didn’t expect to see, and one set of lawyers “refiled” a few days later in a
different district, safe in the knowledge that, if they won, their former clients would
be covered by the facial and universal injunction they sought.

Alabama’s law was enacted on April 8, 2022. See Eknes-Tucker v. Marshall,
603 F. Supp. 3d 1131, 1140-41 (M.D. Ala. 2022), vacated sub nom. Eknes-Tucker v.
Governor of Ala., 80 F.4th 1205 (11th Cir. 2023). The law was immediately challenged
by two sets of plaintiffs, who filed near-identical complaints in separate districts,
enabling them to drop whichever case was assigned to a judge they disliked. Gender
clinician Dr. Morissa Ladinsky led one suit filed in Birmingham (in the Northern

District of Alabama), see Ladinsky v. Ivey, No. 5:22-cv-447 (N.D. Ala. 2022 filed April
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8, 2022), while her patient and patient’s father, Jeff Walker, filed suit in Montgomery
(in the Middle District), Walker v. Marshall, No. 22-cv-480 (M.D. Ala. filed April 11,
2022). This is a common judge-shopping tactic. See, e.g., In re Fieger, 191 F.3d 451
(6th Cir. 1999) (table op.) (involving similar manipulation); Barragan v. Clarity
Servs., Inc., No. 22-cv-876, 2021 WL 1226537, at *7 (D. Nev. Mar. 31, 2021) (same).

The Walker case was assigned to Chief Judge Marks, who ordered the parties
to show cause why it should not be transferred to the Northern District, where
Ladinsky had already been filed and was pending before Judge Axon. Walker, Doc. 3.
The Walker Plaintiffs—represented by at least one ACLU attorney who represents
the Idaho plaintiffs here—consented to the transfer. Walker, Doc. 18. They insisted
their “interest is in the expeditious injunction of the unconstitutional law they
challenge, and Plaintiffs will seek to pursue their motion for this preliminary relief
expeditiously in the Northern District, assuming transfer.” Id. at 3.

The next day, Walker “was randomly assigned to” Judge Burke in the Northern
District. Eknes-Tucker, 603 F. Supp. 3d at 1140. By 4:20pm that day, the parties
agreed to move to consolidate both cases before Judge Axon, who had the first-filed
case. See Eknes-Tucker, Doc. 69-40 at 3. About twenty minutes later, Judge Axon sua
sponte transferred Dr. Ladinsky’s case to Judge Burke. See Ladinsky v. Ivey, 2:22-cv-
00447, Doc. 14. That’s when things got strange. Less than two hours later, “at 6:24
p.m. CDT, the Walker plaintiffs,” who only the day before had professed their desire
to pursue their motion for preliminary relief expeditiously in the Northern District,

“filed a notice of voluntary dismissal.” Eknes-Tucker, 603 F. Supp. 3d at 1140.
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Stranger still, “[tlhe Ladinsky plaintiffs voluntarily dismissed their case nine
minutes later.” Id.

Had the Southern Poverty Law Center, the ACLU, and their clients realized
the State’s law was valid? It doesn’t appear so, because “counsel for Ladinsky
informed the press” the day after dismissal: “We do plan to refile imminently.” Id.
Sure enough, a few days later, new plaintiffs represented by the Ladinsky lawyers
“refiled” in the Middle District. All 17 attorneys listed on the new Eknes-Tucker
complaint were the same as on the Ladinsky complaint (which had been filed in the
Northern District). The complaint was nearly identical, other than the new plaintiffs,
a throwaway First Amendment claim, and the switcheroo of the once-lead plaintiff,
Dr. Ladinsky, to the role of expert. The Walker plaintiffs and lawyers (who had
originally filed in the Middle District) never refiled, but apparently handed off their
expert to the United States, who intervened in the “refiled” Eknes-Tucker case.
Compare Eknes-Tucker, Doc. 62-2, with Walker, Doc. 10-3.

As Judge Burke noted: “At the risk of stating the obvious, Plaintiffs’ course of
conduct could give the appearance of judge shopping—‘a particularly pernicious form
of forum shopping’—a practice that has the propensity to create the appearance of
1mpropriety in the judicial system.” Walker, Doc. 24 at 3; c¢f. Nat’l Treasury Emps.
Union v. IRS, 765 F.2d 1174, 1177 (D.C. Cir. 1985) (“The semblance of judge
shopping ... is also a concern when a litigant discontinues a fray, only to start over
again on another day.”). On May 10, 2022, the chief judges of the three district courts

in Alabama convened a special three-judge panel to investigate whether the Walker
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and Ladinsky lawyers “inten[ded] to circumvent the practice of random case assign-
ment in the District Courts for the Northern and Middle Districts of Alabama.” In re
Amie Adelia Vague, No. 2:22-mc-3977 (M.D. Ala.), Doc. 1 at 2. The panel’s final report
of inquiry remains under seal and has been provided to Judge Burke for further pro-
ceedings. In re Vague, No. 2:22-mc-3977, Doc. 99.

The conduct above—of lawyers claiming an urgent need for judicial relief for
their clients and then dropping those clients’ claims with even greater urgency—is
hard to imagine in a world without universal injunctions. Dr. Ladinsky still clearly
opposed Alabama’s law after she dropped her suit—she showed up as an expert in
the “refiled” case. So why did she feel comfortable dropping her challenge? Apparently
because some other plaintiff could “refile” it and maybe get a different judge who
could grant universal relief for current and former plaintiffs alike.

“Every court considering attempts to manipulate the random assignment of
judges has considered it to constitute a disruption of the orderly administration of
justice.” In re BellSouth Corp., 334 F.3d 941, 959 (11th Cir. 2003). The availability of
universal injunctions like the one entered against Idaho make the playbook all the
more attractive. For that reason too, this Court should narrow the injunction to only

those plaintiffs who have sought and have standing to obtain judicial relief.

CONCLUSION

The Court should grant the stay application.
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It looks like something similar to the case we saw in Indiana is happening in Montana (though it
appears no suit has been filed yet). It will be interesting to see how Montana’s AG will handle this

one if/when suit is filed.
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INTERESTS OF AMICI CURIAE AND SUMMARY OF ARGUMENT!

Amici curiae are the States of Alabama, Arkansas, Alaska, Florida, Georgia,
Indiana, Iowa, Kansas, Kentucky, Louisiana, Mississippi, Missouri, Montana, Ne-
braska, North Dakota, Oklahoma, South Carolina, South Dakota, Tennessee, Texas,
Utah, Virginia, and West Virginia.

Amici are acutely aware that the American medical establishment has been
responsible for both great healing and, at times, great harm. Eugenics, lobotomies,
and opioids are just a few examples of scandals sanctioned by America’s leading
medical organizations. Amici are concerned that another devastating scandal is at
hand: the medical establishment’s fast-tracking of vulnerable youth suffering from
gender dysphoria—and, almost always, a host of other psychiatric co-morbidities—
for hormonal and surgical gender-transition procedures that can leave them sterilized
and permanently harmed. In response, over twenty States have joined Idaho in gen-
erally requiring children to reach the age of majority before undergoing medicalized

sex-change procedures.?

! This brief is filed under Federal Rule of Appellate Procedure 29(a)(2).

2 See Ala. Code §26-26-4; Ark. Code Ann. 20-9-1502; Fla. Admin. Code Ann.
R.64B8-9.019; Ga. Code Ann. §31-7-3.5; Ind. Code §25-1-22-13; Iowa Code
§147.164; Ky. Rev. Stat. Ann. §311.372; La. Stat. Ann. §40:1098; Miss. Code Ann.
§41-141-1-9; Mo. Rev. Stat. Ann. §191.1720; S.B. 99, 68th Leg., 2023 Sess. (Mont.
2023); Neb. Rev. Stat. §72-7301-07; H.B. 808, 2023 Sess. (N.C. 2023); N.D. Cent.
Code. §12.1-36.1-02; H.B. 68, 135th General Assembly (Ohio 2024) (effective Apr.
24,2024); Okla. Stat. tit. 63, § 2607.1; H.B. 1080, 98th Leg. Sess. (S.D. 2023); Tenn.
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“State[s] plainly ha[ve] authority, in truth a responsibility, to look after the
health and safety of [their] children.” L.W. v. Skrmetti, 73 F.4th 408, 419 (6th Cir.
2023) (staying injunction of Tennessee’s similar law). Governments have done so
“from time immemorial”—regulating the medical profession, restricting access to
potentially dangerous medicines, and banning treatments that are unsafe or un-
proven. Dent v. West Virginia, 129 U.S. 114, 121-24 (1889); see Abigail All. For
Better Access to Developmental Drugs v. von Eschenbach, 495 F.3d 695, 703-05
(D.C. Cir. 2007) (en banc).

When it comes to “areas where there is medical and scientific uncertainty,”
States have particularly “wide discretion.” Gonzales v. Carhart, 550 U.S. 124, 163
(2007). States like Idaho can “choose fair-minded caution and their own approach
to child welfare” before subjecting their children to irreversible transitioning treat-
ments. L.W. ex rel. Williams v. Skrmetti, 83 F.4th 460, 488 (6th Cir. 2023) (vacating
preliminary injunctions of similar laws in Tennessee and Kentucky). “Absent a con-
stitutional mandate to the contrary, these types of issues are quintessentially the sort
that our system of government reserves to legislative, not judicial, action.” Eknes-
Tucker v. Governor of Ala., 80 F.4th 1205, 1231 (11th Cir. 2023) (vacating prelim-

inary injunction of similar Alabama law).

Code Ann. §68-33-101; S.B. 14, 88th Leg. Sess. (Tex. 2023); S.B. 14, 2023 Sess.
(Tex. 2023); Utah Code Ann. §58-68-502(1)(g); W. Va. Code §30-3-20.

2
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Yet rather than accord Idaho’s “health and welfare laws™ a “strong presump-
tion of validity,” Dobbs v. Jackson Women'’s Health Org., 142 S. Ct. 2228, 2284
(2022) (citation omitted), the district court inverted the constitutional standard and
set Plaintiffs’ favored medical interest groups as the real regulators, authoring stand-
ards no mere State can contradict. 1-ER-15, 24, 58. This Court should reverse.

First, Idaho’s law 1s presumed constitutional. While the district court thought
heightened scrutiny applies any time a medical regulation depends on a patient’s sex,
1-ER-47, that has never been true. The Constitution takes as given that “[pJhysical

29 ¢¢

differences between men and woman” “are enduring.” United States v. Virginia, 518

U.S. 515,533 (1996). As the U.S. Department of Health and Human Services (HHS)

b 99 ¢¢
S

explains, “a woman’s body [is] obviously different from a man’s,” “[s]o it is no
surprise that diseases, and the medications and medical devices used to treat them,
may affect women differently” from men.> Accordingly, HHS regularly oversees
health initiatives that are sex specific—from improving breast cancer screening for
women to promoting sex-specific approaches to treating heart disease.* And Con-

gress routinely recognizes differences between the sexes, as when it made it a felony

to perform genital mutilation on a minor girl. 18 U.S.C. §116. As here, “the minor’s

3U.S. Dep’t of Health & Human Servs., Office on Women’s Health, Addressing Sex
Differences in Health, https://perma.cc/93H3-66CS5.

*Id.; see also HHS, 30 Achievements in Women'’s Health in 30 Years (1984-2014),
https://perma.cc/HXQ3-TRAM.
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sex at birth determines whether or not” that procedure is allowed, 1-ER-47, but the
prohibition is nonetheless presumed constitutional. Why? Because it is rooted in bi-
ological reality, not stereotype—and, it must be said, the presence of a penis or XY
chromosomes is not a “stereotype.”

Common sense also answers the district court’s “same treatments” line of rea-
soning. Idaho prohibits a physician from providing a vaginoplasty to a minor boy to
transition his gender appearance. The district court concluded that Idaho’s law not
only triggered heightened scrutiny but constituted pretextual animus against
transgender people because Idaho “allows the same treatments for cisgender mi-
nors.” 1-ER-50.° This is not true. There is a world of difference between a vagi-
noplasty for a female and the “same treatment” for a transitioning male. The former
can be performed under local anesthesia and brings “separated muscles together” to

surgically tighten the vagina and restore normal function following trauma.’ The

> Not even the Endocrine Society or the World Professional Association for
Transgender Health recommend vaginoplasties for minors, but the district court
nonetheless wholly enjoined Idaho’s ban on the surgery. 1-ER-64-65.

6 See American Society of Plastic Surgeries, Aesthetic Genital Plastic Surgery Sur-
gical Options: What Is A Vaginoplasty?, https://perma.cc/SWFH-57QP.
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latter is major ““surgery to create a vagina” and “involves removing the penis, testi-
cles and scrotum.”” These are not the “same treatments.”®

Second, the Constitution does not put the World Professional Association for
Transgender Health (WPATH) and the Endocrine Society in charge of regulating
medicine. Not only would this flip the purpose of regulation on its head (making the
regulated the regulators), but one could scarcely dream up a more radical organiza-
tion to outsource the job to than WPATH (whose members are also almost entirely
responsible for the Endocrine Society Guidelines). While “Americans are engaged
in an earnest and profound debate about” how best to help children suffering from
gender dysphoria, cf. Washington v. Glucksberg, 521 U.S. 702, 735 (1997), WPATH
has left evidence-based care far behind and included in its latest Standards of Care
an entire chapter on self-identified “eunuchs”—individuals “assigned male at birth”

who “wish to eliminate masculine physical features, masculine genitals, or genital

functioning.” Drawing on the “Eunuch Archive”—a “large online peer-support

7 See Fan Liang, Johns Hopkins Medicine, Vaginoplasty for Gender Affirmation,
https://perma.cc/RFU9-S72N (last accessed Dec. 10, 2023).

8 Lest the Court think this is an absurd example, pending before the Eleventh Circuit
is a case in which the United States advances the “same treatments” argument to
claim that Title VII requires an employer’s health insurance carrier to cover transi-
tioning “vaginoplasties” for men if it covers reparative vaginal surgery for women.
See Brief for the United States as Amicus Curiae at 3, 6, 18 Lange v. Houston Cnty.,
No. 22-13626 (11th Cir. Mar. 17, 2023).

® E. Coleman et al., WPATH Standards of Care for the Health of Transgender &
Gender Diverse People, Version 8, INT’L J. OF TRANSGENDER HEALTH (Sept. 15,
2022), S88-89 (“SOC 87).
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community” that WPATH boasts houses “the greatest wealth of information about
contemporary eunuch-identified people”!® (plus thousands of stories “focus[ing] on
the eroticization of child castration,” though WPATH doesn’t tell its readers
that'')—the WPATH Standards assure that “castration” may be “medically neces-
sary gender-affirming care” for eunuchs who “wish for a body that is compatible
with their eunuch identity.”!?

No wonder healthcare authorities around the globe are rejecting the WPATH
model of “care.” The World Health Organization recently determined that it would
not promulgate treatment guidelines for gender dysphoric adolescents because “the
evidence base for children and adolescents is limited and variable regarding the
longer-term outcomes of gender affirming care.”® And governmental authorities
throughout Europe have severely curtailed the availability of gender-transition pro-
cedures for minors after systematic evidence reviews revealed that WPATH’s rec-
ommendations are not supported by evidence.

Idaho went one step further and concluded that it would await the results of

experiments being conducted elsewhere rather than allow its vulnerable children to

107d. at S88-89.

' Genevieve Gluck, Top Trans Medical Association Collaborated With Castration,
Child Abuse Fetishists, REDUXX (May 17, 2022), https://perma.cc/SDWF-MLRU.

12 See SOC 8, supra, at S88-89.

13 World Health Organization, Frequently Asked Questions — WHO Development of
a Guideline on the Health of Trans and Gender Diverse People (Jan. 15, 2024),
https://perma.cc/L39M-MH7N.
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be used as guinea pigs. Nothing in the Constitution prohibits that legislative deter-
mination. The Court should vacate the injunction.

ARGUMENT

I. Laws Prohibiting Pediatric Gender-Transition Procedures Do Not
Trigger Heightened Scrutiny.

Idaho’s Vulnerable Child Protection Act, like similar laws enacted by many of
the amici States, prohibits healthcare providers from performing surgeries on and
administering hormones to minors for the purpose of gender transition. Idaho Code
§18-1506C(3). As with “other health and welfare laws,” the Act is subject only to
rational-basis review. Dobbs, 142 S. Ct. at 2284.

A. The Act Does Not Discriminate Based On Sex.

The district court concluded that the default rule of rational basis does not
apply here because “the biological sex of the minor patient is the basis on which the
law distinguishes between those who may receive certain types of medical care and
those who may not.” 1-ER-48 (cleaned up and citation omitted). As both the Sixth
and Eleventh Circuits have recently explained, this reasoning is flawed. See L.W.,
83 F.4th at 480-81; Eknes-Tucker, 80 F.4th at 1228.

As an initial matter, Idaho’s law regulates gender-transition procedures for all
minors, regardless of sex. Under the Act, “[a] medical provider shall not engage” in
a listed procedure to “alter the appearance of or affirm the child’s perception of the

child’s sex if that perception is inconsistent with the child’s biological sex.” Idaho
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Code §18-1506C(3). This type of “across-the-board regulation lacks any of the hall-
marks of sex discrimination” and does not “prefer one sex over the other.” L.W., 83
F.4th at 480 (citation omitted). It does not include one sex and exclude the other. Cf.
Virginia, 518 U.S. at 519-20. It does not “bestow benefits or burdens based on sex.”
Cf. Michael M. v. Super. Ct., 450 U.S. 464, 466 (1981) (plurality opinion); Orr v.
Orr,440 U.S. 268,271 (1979). And it does not “apply one rule for males and another
for females.” Cf. Sessions v. Morales-Santana, 582 U.S. 47, 58 (2017); Craig v.
Boren, 429 U.S. 190, 192 (1976). The Act’s prohibitions are sex-neutral and treat
similarly situated individuals “evenhandedly.” L.W., 83 F.4th at 479-80.

The Act mentions sex, of course, noting that it would be unlawful to prescribe
“[s]upraphysiological doses of testosterone to a female” or “[sJupraphysiological
doses of estrogen to a male” for the purpose of gender transition. Idaho Code §18-
1506C(3). “But how could [it] not? The point of the hormones is to help a minor
transition from one gender to another, and laws banning, permitting, or otherwise
regulating them all face the same linguistic destiny of describing the biology of the
procedures.” L.W., 83 F.4th at 482. Heightened scrutiny is not triggered whenever a
public entity recognizes that certain drugs affect males and females differently due
to their biology.

This gets to the nub of Plaintiffs’ equal protection argument. They argue that

the Act discriminates based on sex because a “male adolescent can receive
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testosterone to affirm his male gender identity, but a transgender male adolescent”™ —
a natal female—*“cannot.” Pls’ Resp. to Mot. to Stay at 5. Putting aside the fact that
Plaintiffs point to no evidence suggesting that boys in Idaho receive testosterone to
“affirm” their “male gender identity” (rather than simply to treat a testosterone defi-
ciency or kickstart delayed puberty), Plaintiffs’ logic would “force [States] to either
ban puberty blockers and hormones for all purposes or allow them for all purposes.”
Eknes-Tucker, 80 F.4th at 1234 (Brasher, J., concurring). Even the district court was
clear about that. 1-ER-51. The problem is that Plaintiffs (and the court below) erro-
neously view the administration of testosterone as one monolithic treatment—the
“same medical treatment” regardless of whether the hormone is used to treat a boy’s
testosterone deficiency or transition a teenaged girl. But just as with the
“vaginoplasty” example discussed above, these are different treatments even if
Plaintiffs call them by the same name.

First, common sense tells us that a physician can use the same drug or proce-
dure to treat different conditions with different risk profiles. Doing so does not make
the two treatments the same. To the diabetic patient, injecting insulin is lifesaving.
To the hypoglycemic patient, it can be life ending. Same drug, different treatments.
States thus routinely allow drugs to be used for some treatments (morphine to treat

a patient’s pain) but not for others (morphine to assist a patient’s suicide).
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That is the case here. Puberty blockers are typically prescribed to children to
treat precocious puberty, a condition where a child begins puberty at an unusually
early age.'* When puberty blockers are used for that purpose, the aim is to ensure
that children develop at the normal age of puberty. The purpose of using them to
treat gender dysphoria, by contrast, is to block normally timed puberty. This distinc-
tion changes the risk-benefit analysis. Using puberty blockers beyond the normal
pubertal age can, at minimum, risk a child’s bone growth, social and cognitive de-
velopment, and—particularly when followed by cross-sex hormones—fertility and
sexual function."” So the risks are much more serious when puberty blockers are
used to treat gender dysphoria than when they are used to treat precocious puberty.
The benefits differ, too. When used for precocious puberty, the benefit is clear: the
child gets to go through naturally timed puberty. When used to treat gender dyspho-
ria, systematic reviews of the evidence reveal that the claimed benefits are utterly
unproven. !¢

The same story applies to testosterone and estrogen, which also serve different

purposes and carry different risks when given to boys versus girls. Excess

4 Endocrine Society, Precocious Puberty (Jan. 24, 2022), https://perma.cc/6Q3E-
PEMP.

15 See Nat’l Inst. for Health & Care Excellence (NICE), Evidence review.: Gonado-
trophin releasing hormone analogues for children and adolescents with gender dys-
phoria (Mar. 11, 2021), https://perma.cc/93NB-BGAN, at 26-32 (“NICE Puberty
Blocker Evidence Review”);

16 1d.; see 4-ER-734, 751-52, 759.

10
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testosterone in females can cause infertility,!” while testosterone is used in males to
alleviate fertility problems.'® On the other hand, excessive amounts of estrogen in
males can cause infertility and sexual dysfunction,'® while estrogen is often given to

2% As a result, providing su-

females to freat problems with sexual developmen
praphysiological doses of testosterone or estrogen to a physically healthy child for
the purpose of gender transitioning has different purposes and different risks than
using the same drugs to treat a genetic or congenital condition that occurs exclusively
in one sex.?! L.W., 83 F.4th at 481. And again, the benefits are radically different,
t00.2? These distinctions, among others, make the use of the same hormones in the

different sexes different treatments altogether. Contra the district court, Idaho’s law

does not use sex to forbid some children from receiving certain treatments while

17 Jayne Leonard, What Causes High Testosterone in Women?, MEDICAL NEWS TO-
DAY (Jan. 12, 2023), https://perma.cc/BT38-L79X.

18 Maria Vogiatzi et al., Testosterone Use in Adolescent Males, 5 J. ENDOCRINE
Soc’y 1, 2 (2021), https://perma.cc/E3ZQ-4PZV.

19 Anna Smith Haghighi, What To Know About Estrogen in Men, MEDICAL NEWS
ToDAY (Nov. 9, 2020), https://perma.cc/B358-S7TUW.

20 Karen O. Klein, Review of Hormone Replacement Therapy in Girls and Adoles-
cents with Hypogonadism, 32 J. PEDIATRIC & ADOLESCENT GYNECOLOGY 460
(2019), https://perma.cc/WU36-5889.

I While there may be some instances in which administering testosterone to a female
(for instance) could be necessary—say, to treat symptoms of menopause or a gland
disorder—doing so would not be the “same medical treatment” as that given to a
male.

22 Nat’1 Inst. for Health & Care Excellence, Gender-affirming hormones for children
and adolescents with gender dysphoria (Mar. 11, 2021), https://perma.cc/M8J5-
MXVG (“NICE Cross-Sex Hormone Review™).

11
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allowing other children access to those “same treatments.” No minor can be pre-
scribed transitioning treatments.

Second, a State’s medical regulation does not become “a sex-based classifica-
tion” merely by mentioning sex or recognizing biology. Dobbs, 142 S. Ct. at 2245.
That is because the fact that a patient’s sex affects the nature of a treatment does not
mean anyone is denied equal protection. The Constitution does not look askance on
a hospital offering testicular exams only to boys or pap smears only to girls. And
here, the Act relies on sex only because the procedures it regulates “are themselves
sex-based.” Eknes-Tucker, 80 F.4th at 1228. Yet just as States can enact laws con-
cerning abortion, female genital mutilation, testicular cancer, prostate cancer, breast-
feeding, cervical cancer, Cesarean sections, and in-vitro fertilization without those
laws being considered “presumptively unconstitutional,” so can they regulate exper-
imental gender-transition procedures. L. W., 83 F.4th at 482 (collecting examples).

This is one reason why the reasoning of Bostock does not apply. See Bostock
v. Clayton Cnty., 140 S. Ct. 1731 (2020). Whatever the merits of the Supreme
Court’s “simple test” “in the workplace” (id. at 1737, 1743)—"if changing the em-
ployee’s sex would have yielded a different choice by the employer,” the employer
has treated the employee differently “because of sex,” id. at 1 741—it makes no sense
to apply the test to medicine, where males and females are not similarly situated. A

fertility clinic does not discriminate on the basis of sex by implanting fertilized eggs

12
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only in females, even though “changing the [patient’s] sex would have yielded a
different choice by the [clinic].” There is no stereotype or inequality in the clinic’s
policy. So here. Administering testosterone to bring a boy’s levels into a normal
range is not the same treatment as ramping up a young girl’s testosterone levels to
that of a healthy boy—ten times that of a healthy girl—or, for that matter, as provid-
ing the hormone to a Tour de France cyclist seeking a yellow jersey. Once again:
same drug, different treatments.

So it is not true that boys in Idaho can receive testosterone fo transition. Not
only is this because no minor, male or female, may be prescribed testosterone to
transition, but biology dictates that a male minor could not use testosterone fo tran-
sition even if he wanted to. Only females can use testosterone for the purpose of
gender transition—never males. See L. W., 83 F.4th at 481. Although a male can use
testosterone for other types of treatment, no amount of testosterone will cause a male
to develop female characteristics.

The inverse is true for estrogen gender-transitioning treatments. Biology dic-
tates that estrogen can be used for gender transition only in males, never the reverse.
Id. The same goes for the surgical procedures at issue here. Only females would

obtain a double mastectomy or a phalloplasty (the creation of a faux-penis and

13
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scrotum??) for the purpose of gender transition. And only males would seek breast
enlargement surgery or the creation of a “neovagina™* for the purpose of gender
transition. These are “medical procedure[s] that only one sex can undergo,” making
heightened scrutiny inappropriate. Dobbs, 142 S. Ct. at 2245.

As for puberty-blocking gender-transitioning treatment, sex does not matter
to Idaho’s law. “In contrast to cross-sex hormones, puberty blockers involve the
same drug used equally by gender-transitioning boys and girls.” L.W., 83 F.4th at
483. Prohibiting their use for the purpose of gender transition does not depend on
sex at all.

The “right question under the Equal Protection Clause” is whether “those who
want to use these drugs to treat a discordance between their sex and gender identity
and those who want to use these drugs to treat other conditions” are “similarly situ-
ated.” Eknes-Tucker, 80 F.4th at 1233 (Brasher, J., concurring). To ask the question
answers it. Idaho and other States have discretion to “permit varying treatments of
distinct diagnoses, as the ‘Constitution does not require things which are different in
fact or opinion to be treated in law as though they were the same.’” L.W., 83 F.4th

at 482-83 (quoting Tigner v. Texas, 310 U.S. 141, 147 (1940)).

23 See Fan Liang, Johns Hopkins Medicine, Phalloplasty for Gender Affirmation,
https://perma.cc/776J-U65C (last accessed Feb. 8, 2024).

24 See Kenzie Birse et al., The Neovaginal Microbiome of Transgender Women Post-
Gender Reassignment Surgery, 8 MICROBIOME 61 (2020).
https://doi.org/10.1186/s40168-020-00804-1.
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This leaves Plaintiffs’ complaint about stereotyping. See Pls’ Resp. at 8-9. To
hear Plaintiffs tell it, the Act “classifies based on stereotypes relating to noncom-
formity with a person’s sex assigned a birth,” id. at 8—as though Idaho makes access
to gender-transition treatments turn on who “walk[s] more femininely, talk[s] more
femininely, dress[es] more femininely, wear[s] make-up, ha[s] [their] hair styled,
[or] wear[s] jewelry,” Price Waterhouse v. Hopkins, 490 U.S. 228, 235 (1989) (plu-
rality op.). The irony is that stereotypes are actually integral to the transitioning treat-
ments Plaintiffs desire, suggesting that a boy who rejects “typically masculine toys,
games, and activities”—activities stereotypically associated with boys—is not a
“real” boy, but a girl. 4-ER-873. And for some—about a quarter of respondents in
one survey of individuals who stopped transitioning treatments—transitioning treat-
ments are viewed as a pathway to escape internalized homophobia.® As one re-
spondent explained, “[t]ransitioning to male would mean my attraction to girls
would be ‘normal.””?® Or as “one detransitioned man, now in a gay relationship,”

recently told the New York Times: “‘I was a gay man pumped up to look like a

25 Lisa Littman, Individuals Treated for Gender Dysphoria with Medical and/or Sur-

gical Transition Who Subsequently Detransitioned: A Survey of 100 Detransition-
ers, 50 ARCHIVES OF SEXUAL BEHAVIOR 3353, 3362-63 (2021).
26 Id. at 3363.

15
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woman and dated a lesbian who was pumped up to look like a man. If that’s not
conversion therapy, I don’t know what is.”?’

Idaho does not engage in such stereotyping. “[B]iological sex ... is not a ste-
reotype.” Adams by & through Kasper v. Sch. Bd. of St. Johns Cnty., 57 F.4th 791,
809 (11th Cir. 2022) (en banc). Characteristics determined by biological sex—hor-
monal levels or the presence of male or female genitalia—are not stereotypes. Ste-
reotypes are not “immutable characteristics determined solely by the accident of
birth.” Frontiero v. Richardson, 411 U.S. 677, 686 (1973). The Constitution does

not forbid States from accounting for biological reality when regulating medicine.

B. The Act Does Not Discriminate Based On Transgender Status.

For many of these same reasons, the district court also erred in finding that
the Act discriminates based on transgender status. To start, the court wrongly con-
cluded that “only transgender people seek treatment for gender dysphoria,” 1-ER-
46, effectively erasing the experiences of a growing number of detransitioners who
received gender-transition procedures but now live in accordance with their biolog-
ical sex.?® If detransitioners were never transgender, then it cannot be true that only

transgender individuals seek the prohibited procedures. And if detransitioners were

27 Pamela Paul, As Kids, They Thought They Were Trans. They No Longer Do., N.Y.
TMES (Feb. 2, 2024), https://www.nytimes.com/2024/02/02/opinion/transgender-
children-gender-dysphoria.html;

8 E.g., id.; Littman, supra.
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transgender but no longer are, then transgender status should not be treated as an
immutable characteristic under these circumstances.

In any event, the district court’s determination that the Act discriminates
based on transgender status turned entirely on its faulty “same treatments” line of
reasoning discussed above: “The classified group (transgender minors) cannot have
medical treatments that the similarly situated group (cisgender minors) can.” 1-ER-
46. But again, no minor in Idaho can get the prohibited treatments—period. Neither
boys nor girls, cis nor trans, can receive puberty blockers to transition, while all of
them—boys and girls, cis and trans—could receive puberty blockers to treat preco-
cious puberty. And even if it were the case that only transgender-identifying children
would pursue the transitioning puberty blocker treatment, that would not trigger
heightened scrutiny. It would simply be akin to Dobbs: the regulation of a medical
treatment that only one sex or gender could undergo. Rational-basis review would
apply. Dobbs, 142 S. Ct. at 2245-46; L.W., 83 F.4th at 482.

The district court sought to distinguish Dobbs and Geduldig v. Aiello, 417
U.S. 484 (1974), by claiming that Idaho’s justifications were pretextual and that the
real reason the State passed the Act was to “single out transgender children based
solely upon their transgender status.” 1-ER-49-50. This is an extraordinary and of-

fensive conclusion given the context in which Idaho’s law arose.

17
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For most of the 2010s, gender clinics were largely left alone. During that time,
the western world experienced an unexplained explosion of self-identified
transgender teenagers, primarily natal girls—a new patient profile distinct from the
traditional pre-adolescent boy that suffered from the childhood-onset gender dys-
phoria depicted in the DSM-5.% Pediatric gender clinics sprouted up everywhere.>°
And clinicians, purporting to follow the WPATH standards, assured anxious parents
that a sex-change procedure would save their sick child. Wouldn’t they prefer a liv-
ing “son” to a dead daughter?’!

Then things began to change. Stories of rushed transitions and regret made

their way into the media.>> Whistleblowers came forward, detailing the ways they

» E.g., Agnieszka Marianowicz-Szcygiel, Rise of Gender Identity Disorders Among
Children and Adolescents—Data From 10 Countries, 49 Q. J. OF FIDES ET RATIO
122, 126-27 (2022).

30 E.g., Jennifer Block, Gender Dysphoria in Young People is Rising—and So Is
Professional  Disagreement,  BRITISH MED. J. (Feb. 23, 2023),
https://perma.cc/SSC6-FY2Z (“[T]he number of private clinics that focus on provid-
ing hormones and surgeries has grown from just a few a decade ago to more than
100 today.”).

31 See Affidavit of Jamie Reed, Missouri Attorney General’s Office (Feb. 7, 2023),
https://perma.cc/QE9Q-K2QP (testifying that clinicians at the Washington Univer-
sity Pediatric Transgender Center gained parental “consent” by threatening parents:
“You can either have a living son or a dead daughter”).

32 E.g., Robin Respaut et al., Why Detransitioners Are Crucial to the Science of Gen-
der Care, REUTERS (Feb. 22, 2022), https://www.reuters.com/investigates/special-
report/usa-transyouth-outcomes/; Paul, supra.

18





Case: 24-142, 02/13/2024, DktEntry: 40.1, Page 29 of 42

saw the medical establishment and gender clinics fail our most vulnerable children.*’
Once-lauded multidisciplinary pediatric gender centers were shut down or are being
investigated for providing inadequate mental health care (but lots of hormones).**
And gender clinics founded on the promise of helping suffering children saw their
patients get worse after transitioning.*

So healthcare authorities, particularly in Europe, began reviewing the evi-
dence for themselves. Remarkably—horrifically—they discovered that the handful
of studies shedding light on the safety and efficacy of transitioning minors were all

29 ¢¢

“small, uncontrolled observational studies,” “subject to bias and confounding,” with
“results ... of very low certainty,” to quote Britain’s National Institute for Health

and Care Excellence.?®* Sweden’s National Board of Health and Welfare concluded

33 E.g., Jamie Reed, I Thought I was Saving Trans Kids. Now I'm Blowing the Whis-
tle., THE FREE PRESS (Feb. 9, 2023), https://www.thefp.com/p/i-thought-i-was-sav-
ing-trans-kids; Tamara Pietzke, I Was Told to Approve All Teen Gender Transitions.
I Refused., THE FREE PRESS (Feb. 5, 2024), https://www.thefp.com/p/i-refused-to-
approve-all-teen-gender-transitions.

34 E.g., Hannah Barnes, TIME TO THINK: THE INSIDE STORY OF THE COLLAPSE OF THE
TAVISTOCK’S GENDER SERVICE FOR CHILDREN (2023); Azeen Ghorayshi, How a
Small Gender Clinic Landed in a Political Storm, N.Y. TIMES (Aug. 23, 2023),
https://www.nytimes.com/2023/08/23/health/transgender-youth-st-louis-jamie-
reed.html.

33 E.g., Riitakerttu Kaltiala, “Gender-Affirming Care Is Dangerous. I Know Because
I Helped Pioneer It.” THE FREE PRESS (Oct. 30, 2023), https://perma.cc/Q3ES5-
YBXQ.

36 Nat’l Inst. for Health & Care Excellence, Gender-affirming hormones for children
and adolescents with gender dysphoria (Mar. 11, 2021), https://perma.cc/M8J5-
MXVG.
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that “the risk” of transitioning treatments for youth “currently outweigh the possible
benefits.”*” These and other countries thus severely restricted the availability of sex-
modification procedures for youth.*®

Yet when Idaho responded to this same information and acted to protect its
children, the district court determined that the State was really out to target
transgender children because it didn’t ban puberty blockers, testosterone, estrogen,
or certain surgeries in toto. This makes no sense. “A state may reasonably conclude
that a treatment is safe when used for one purpose but risky when used for another,
especially when, as here, the treatment is being put to a relatively new use.” L.W.,
83 F.4th at 480. That Idaho didn’t outlaw puberty-blocker treatments for precocious
puberty shows that its law was tailored to the unique risks the drug poses when used
as a treatment for gender dysphoria. The district court was just plain wrong to find
that it was evidence of pretextual discrimination. “The good faith of the state legis-
lature” should have been “presumed,” not overridden by this specious talking point.

Abbott v. Perez, 138 S. Ct. 2305, 2324 (2018) (cleaned up).

37 Sweden National Board of Health and Welfare Policy Statement, Socialstyrelsen,
Care of Children and Adolescents with Gender Dysphoria: Summary 3 (2022),
https://perma.cc/FDS5-BDF3.

38 See Block, supra.
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II. Idaho’s Law Survives Any Level of Review.

Even if heightened scrutiny applied, Idaho’s law would pass muster. See
Eknes-Tucker, 80 F.4th at 1235 (Brasher, J., concurring) (finding “exceedingly per-
suasive justification” for prohibiting pediatric gender-transition procedures).

A. Courts Should Defer to Legislatures in the Face of Medical
Uncertainty.

States have “wide discretion” to regulate “in areas where there is medical and
scientific uncertainty.” Gonzales, 550 U.S. at 163; accord Marshall v. United States,
414 U.S. 417, 427 (1974) (“When [a legislature] undertakes to act in areas fraught
with medical and scientific uncertainties, legislative options must be especially
broad.”). This deference applies even in cases involving heightened scrutiny. Gon-
zales, 550 U.S. at 163 (stating that “[t]his traditional rule is consistent with [ Planned
Parenthood v.] Casey,” 505 U.S. 833 (1992), which involved heightened scrutiny)).

The reason for this deference is clear: The Constitution provides no guidance
to courts for choosing between competing medical authorities. Cf. Rucho v. Com.
Cause, 139 S. Ct. 2484, 2498 (2019) (requiring deference to legislatures unless there
are “clear, manageable, and politically neutral” standards for judicial intervention).
Federal courts are not equipped to choose, as a constitutional matter, between (on
the one hand) the medical opinions of Plaintiffs’ expert witnesses and preferred med-
ical interest groups and (on the other hand) the medical opinions of Idaho’s expert

witnesses, half a dozen countries in Europe, and the U.S. Agency for Healthcare
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Research and Quality. That job is for the legislature. See Eknes-Tucker, 80 F.4th at
1235 (Brasher, J., concurring) (“Intermediate scrutiny permits the legislature to
make a predictive judgment based on competing evidence.” (cleaned up)). And “the
States are indeed engaged in thoughtful debates about the issue.” L.W., 83 F.4th at
471 (citation omitted).

Accordingly, all Idaho had to do to prevail even under heightened scrutiny
was show that there is a medical dispute on the issue at hand. It did that. See 4-ER-
794-822. The U.S. Agency for Healthcare Research and Quality itself admits that
these interventions lack evidentiary support: “There is a lack of current evidence-
based guidance for the care of children and adolescents who identify as transgender,
particularly regarding the benefits and harms of pubertal suppression, medical affir-
mation with hormone therapy, and surgical affirmation.”

Finland’s medical authority likewise concluded that, “[i]n light of available
evidence, gender reassignment of minors is an experimental practice,” and “there
are no medical treatment[s] that can be considered evidence-based.”*® So did the

United Kingdom’s National Health Service, which recently restricted gender-transi-

tion interventions to formal research settings after an independent medical review

3 AHRQ, Topic Brief: Treatments for Gender Dysphoria in Transgender Youth (Jan.
8,2021), https://perma.cc/23B5-D7CS.
40 Recommendation of the Council for Choices in Health Care in Finland: Medical

Treatment Methods for Dysphoria Related to Gender Variance in Minors,
PALKO/COHERE Finland (2020), https://perma.cc/VN38-67WT.
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concluded that there is no evidentiary support for these interventions given the “lack
of reliable comparative studies.”*! Sweden’s National Board of Health and Welfare
reached a similar conclusion.*? And earlier this year, the Norwegian Healthcare In-
vestigation Board (Ukom) found “insufficient evidence for the use of puberty block-
ers and cross sex hormone treatments in young people, especially for teenagers who
are increasingly seeking health services.” Thus, “Ukom defines such treatments as

1,>>4—that is, experimental.

utpravende behandling, or ‘treatments under tria

In fact, calling the treatments “experimental” may be overstating things. As a
district court in Oklahoma found, it may be “more accurate to state that the [treat-
ments] are not ‘experimental’ only because the experimental phase has truly not yet
begun.” Poe v. Drummond, -- F. Supp. 3d --, No. 23-CV-177-JFH-SH, 2023 WL
6516449, at *13 (N.D. Okla. Oct. 5, 2023); see Eknes-Tucker, 80 F.4th at 1225 (not-
ing that gender-transition drugs provided to minors have “uncertainty regarding ben-

efits, recent surges in use,” “irreversible effects,” and “growing concern about the

medications’ risks.” (citations omitted)); L.W., 83 F.4th at 471 (gender-transition

' NICE Cross-Sex Hormone Review, supra; NICE Puberty Blocker Evidence Re-
view, supra.

#2 Sweden National Board of Health and Welfare Policy Statement, SOCIALSTYREL-
SEN, Care of Children and Adolescents with Gender Dysphoria: Summary 3 (2022),
https://perma.cc/FDS5-BDF3.

4+ Jennifer Block, Norway’s Guidance on Paediatric Gender Treatment is Unsafe,
Says Review, BRITISH MED. J. (Mar. 23, 2023), https://perma.cc/9FQF-MJJ9.

“Id.
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procedures for minors is “a vexing and novel topic of medical debate.”). In light of
this uncertainty, Idaho had “wide discretion™ to restrict these interventions to protect
the “health and welfare” of children.” Dobbs, 142 S. Ct. at 2284.

B.  Plaintiffs Erroneously Rely on American Medical Interest Groups
That Are Biased Advocates, Not Neutral Experts.

The district court discounted the European experience because none of the
European countries that have conducted systematic reviews responded by banning
the procedures outright. 1-ER-53. But these countries do not allow gender transi-
tioning interventions as a matter of general medical practice, which is what Plaintiffs
here are seeking. Instead, they generally confine access to the procedures to formal
research protocols. See 4-ER-728-36.

And regardless, if the treatments are experimental, what does it matter if Eng-
land chooses to conduct the experiments? The Constitution does not require Idaho
to offer its children as guinea pigs rather than waiting on results of the ongoing ex-
periments. And considering whether there are less-restrictive alternatives to a ban is
not “how intermediate scrutiny works under the Equal Protection Clause” in any
case. Eknes-Tucker, 80 F.4th at 1235-36 (Brasher, J., concurring) (discussing Boren,
429 U.S. 190). The pertinent question is “whether the state has an interest in classi-
fying based on sex”—mnot “whether, even if the state were allowed to classify based

on sex, the state could achieve its objective with some lesser restriction.” /d.
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The district court’s answer was that Idaho cannot await the results of the Eu-
ropean experiments because “ever major medical organization in the United States”
has not done so. 1-ER-24. Idaho is not bound by that geographic qualifier. While
healthcare authorities in Europe have urged caution, American medical organiza-
tions advocate for unfettered access to transitioning treatments even as they admit
more research is needed.*

In some ways, it is unsurprising that, until recent decisions by the Sixth and
Eleventh Circuits, courts repeatedly deferred to these organizations. One would hope
that medical societies like American Academy of Pediatrics (AAP), the Endocrine
Society, and WPATH would be honest brokers, reviewing the evidence as Europe
has done and responding accordingly. And one would hope that organizations like
the American Medical Association—which has not published guidelines on this
topic but supports the WPATH Standards of Care—would use their institutional
goodwill, built up over time, to be the voice of reason and prioritize the safety of
children.

Sadly, this has not happened. As with other institutions, American medical
organizations have become increasingly “performative,” treated by their leaders as

platforms for advancing the current moment’s cause célébre.** Add to this a

* E.g., Ghorayshi, Medical Group Backs Youth Gender Treatments, supra.
46 See generally Yuval Levin, A TIME TO BUILD: FROM FAMILY AND COMMUNITY TO
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replication crisis in scientific literature and the ability of researchers to use statistics

to make findings appear significant,*’

and 1t 1s no wonder that medical organizations
find it easier to just go with the zeitgeist. (Not to mention that the American interest
groups that endorse gender-transition procedures are just that—interest groups, with
a strong financial interest in the procedures their members make a living by provid-
ing.) Science is hard, and there is no reward in the current climate for any organiza-
tion that questions the safety and efficacy of using sterilizing gender-transition pro-
cedures on children.

Take AAP, for instance, which has “decried” “as transphobic” a resolution by
its members discussing “the growing international skepticism of pediatric gender
transition” and calling for a literature review.*® Then, when AAP finally acknowl-
edged that there are no systematic reviews supporting the treatments it recommends,

the group promised to conduct one—while also promising that it would continue

recommending the treatments while awaiting evidence of their safety and efficacy.

CONGRESS AND THE CAMPUS, HOW RECOMMITTING TO OUR INSTITUTIONS CAN RE-
VIVE THE AMERICAN DREAM (2020).

Y E.g., Andrew Gelman & Eric Loken, The Statistical Crisis in Science, 102 AMER-
ICAN SCIENTIST 460, 460-65 (2014) (noting “statistical significance” can “be ob-
tained even from pure noise” by various tricks of the trade).

8 Julia Mason & Leor Sapir, The American Academy of Pediatrics’ Dubious
Transgender Science, WALL ST. J. (Apr. 17, 2022).
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As Dr. Gordon Guyatt, the father of evidence-based medicine, put it, that “puts the
cart before the horse.”*

Similar concerns have been raised about the Endocrine Society,’® whose
guidelines for treating gender dysphoria the British Medical Journal recently ex-
posed as having “serious problems” because—remarkably—the “systematic re-
views” the guidelines were based on “didn’t look at the effect of the interventions
on gender dysphoria itself.”! No matter: The Endocrine Society recommends the
treatments anyway. One member of the guidelines authoring committee even
bragged, when not testifying in court against the States, that the committee did not
even have “some little data”—it “had none”—to justify the language in the guideline
allowing doctors to prescribe cross-sex hormones to youth under 16.%

Then there is WPATH, which at least confesses to being “an advocacy organ-
ization[].” Boe v. Marshall, No. 2:22-cv-184-LCB (N.D. Ala.), ECF 208. Ample
evidence shows just how true that is. Despite claiming that its Standards of Care 8

was “based on research, including systematic reviews of evidence conducted by a

team of independent researchers at Johns Hopkins University,” WPATH admits that

¥ Azeen Ghorayshi, Medical Group Backs Youth Gender Treatments, but Calls for
Research Review, N.Y. TIMES (Aug. 3, 2023), https://perma.cc/N3BJ-TB9]J.

0 E.g., Roy Eappen & Ian Kingsbury, The Endocrine Society’s Dangerous
Transgender Politicization, WALL ST. J. (June 28, 2023).

I Block, Gender dysphoria in young people is rising, supra.

52 Joshua Safer, State of the Art: Transgender Hormone Care, YOUTUBE (Feb. 15,
2019), https://www.youtube.com/watch?v=m7Xg9gZS hg.
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its recommendations for adolescents were not based on such reviews due to the
“number of studies” being “low.”? This admission by itself removes the chapter
from the realm of evidence-based medicine because it means—according to DR.
Guyatt—that WPATH “violat[ed] standards of trustworthy guidelines.”>*

But WPATH didn’t stop there. Despite Standards of Care 8 taking years to
develop, as soon as it was published WPATH issued a “correction” removing most
minimum-age requirements for gender-modification procedures.”> Why? WPATH
didn’t say. But according to the lead author of the chapter on children, it was to
“bridge th[e] considerations” regarding the need for insurance coverage with the de-
sire to ensure that doctors would not be held liable for malpractice if they deviated
from the standards.>°

WPATH has also suppressed dissent, including canceling the presentation of
a prominent researcher who dared to question the safety of transitioning young chil-
dren and censuring a board member who went public with concerns that medical

providers in America are transitioning minors without proper safeguards.>’” And just

3 SOC 8, supra, at S8, S248, S45-46.

>4 Block, Gender dysphoria in young people is rising, supra, at 8.

5> See Correction, 23 INT’L J. OF TRANSGENDER HEALTH S259 (2022),
https://perma.cc/4342-KFEN. Remarkably, this correction has itself since been re-
moved. See https://bit.ly/3qSqC9b.

3¢ Videorecording of Dr. Tishelman’s WPATH presentation, https://perma.cc/4M52-
WG4X.

7 Emily Bazelon, The Battle Over Gender Therapy, N.Y. TIMES MAGAZINE (June
15, 2022), https://perma.cc/ZMT2-W6DX.
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recently, WPATH’s leaders were successful in having a major scientific publishing
house retract a published paper that dared to examine the growing phenomenon of
groups of adolescents suddenly “declar[ing] a transgender identity after extensive
exposure to social media and peer influence.”® Indeed, WPATH has tried to cancel
nearly every researcher that has studied “Rapid Onset Gender Dysphoria,” for the
simple reason that, “[e]ven mentioning the possibility that trans identity is socially
influenced or a phase threatens [its] claims that children can know early in life they
have a permanent transgender identity and therefore that they should have broad
access to permanent body-modifying and sterilizing procedures.” More examples
abound. E.g., Amicus Br. of Family Research Council at 7-27.

There is thus good reason for the Supreme Court’s observation that medical
interest groups’ position statements do not “shed light on the meaning of the Con-
stitution.” Dobbs, 142 S. Ct. at 2267. The First and Fifth Circuits had it right when
they found that “the WPATH Standards of Care reflect not consensus, but merely
one side in a sharply contested medical debate.” Gibson v. Collier, 920 F.3d 212,
221 (5th Cir. 2019); see Kosilek v. Spencer, 774 F.3d 63, 90 (1st Cir. 2014). While

medical organizations are certainly capable of establishing true, evidence-based

38 Leor Sapir & Colin Wright, Medical Journal’s False Consensus on “Gender-Af-
firming Care,” WALL ST. J. (June 9, 2023); Colin Wright, Anatomy of a Scientific
Scandal, CITY JOURNAL (June 12, 2023), https://perma.cc/22J3-C5JA.

5 Sapir & Wright, supra.
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standards of care, they have utterly failed to act responsibly when it comes to pedi-
atric gender-transition procedures. As a group of respected gender clinicians and
researchers from Finland, the UK, Sweden, Norway, Belgium, France, Switzerland,
and South Africa recently opined, “medical societies” in the United States should
“align their recommendations with the best available evidence—rather than exag-
gerating the benefits and minimizing the risks.”®® Until they do so, States like Idaho
are forced to step in to protect children.

CONCLUSION

The Court should vacate the district court’s injunction.
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INTEREST OF AMICI STATES

In Oregon, anyone wishing to serve as a foster parent must swear an oath to the

Oregon Department of Human Services. The foster-parent applicant must pledge to

2 << 2 <<

“respect,” “accept,” and “support” the “sexual orientation,” “gender identity,” and
“gender expression” of foster children—a pledge that in practice means confessing an
ideology that demands everything from preferred pronoun use to active support of
chemical and surgical alteration. Many persons of faith cannot make this pledge without
violating their core religious beliefs. So they are excluded from serving as foster parents.

Idaho, Alabama, Arkansas, Florida, Georgia, Indiana, Iowa, Kansas, Louisiana,
Mississippi, Missouri, Montana, Nebraska, Ohio, South Carolina, Texas, Utah, Virginia,
West Virginia, and the Arizona State Legislature (“Amici States”) are each signatories
to the Interstate Compact on the Placement of Children and are directly impacted by
Oregon’s unconstitutional policy excluding, on account of their faith, otherwise
qualified and well-suited families from fostering children. Amici States who may send
children for placement in Oregon pursuant to the ICPC are concerned that Oregon’s
law systematically disqualifies many persons of faith from serving as foster parents.
Contrary to the position Oregon seems to have taken, Amici States believe that
“devotion to one’s religious beliefs is considered to make one a more ethical, intelligent,
useful member of society”’—including in serving as foster parents. Brown v. Peyton, 437

F.2d 1228, 1230 (4th Cir. 1971). Amici States are further concerned that Oregon’s policy

will creep and result in broader exclusion of religious persons. Today, Oregon targets





people of faith applying to serve as foster parents. Tomorrow, Oregon’s discriminatory
targeting may expand to disqualify others from public service on account of their beliefs
or speech. The more widespread policies like Oregon’s become, the more harm they
will cause to Amici States and their citizens.

Accordingly, Amici States file this brief in support of Plaintitf-Appellant under
Federal Rule of Appellate Procedure 29(a)(2).

SUMMARY OF ARGUMENT

Oregon has pledged that its “Child Welfare Division stands in support of
transgender, non-binary, gender-fluid and other LGBTQIA2S+! children, young
people and families, including those who are in foster care and those who have been
adopted.” OR. DEP’T OF HUM. SERVS., ODH.S stands in support with the LGBTQLA2S5+
commmunity and continues its commitment to gender-inclusive policies for all (Apr. 6, 2023),
http://tinyutl.com/mwaujbdb. Otegon’s administrative rules also require foster
parents to pledge to support “LGBTQIA2S+” foster children and provide them with

“safe and supportive environments.” Id. These dual support commitments should be

' LGBTQIA2S stands for lesbian, gay, bisexual, transgender and/or gender expansive,
queer and/or questioning, intersex, asexual, and two-spirit. “The plus symbol is
intended as an all-encompassing representation of sexual orientations and gender
identities. This can also include (but is not limited to): Pansexual: A person who
experiences attraction to a diversity of sexes and/or genders; Demisexual: Often
referred to as Demi, this term describes someone who can only experience sexual
attraction after an emotional bond has been informed. This bond does not have to be
romantic in nature.” Your Guide to Understanding L.GBTQILAZ2S+ Definitions, INSTI,
http://tinyutl.com/bdervm5p (last visited Jan. 17, 2024).





able to coexist harmoniously without requiring systematic exclusion of foster parents
with religious convictions. Unfortunately, Oregon has taken a zero-sum approach:
foster-parent applicants must either conform their speech and convictions to Oregon’s
approved forms or be declared unfit to serve as a foster parent, even of a child sharing
the same religious convictions.

Religious applicants like Jessica Bates cannot take the required oath while living
consistently with their deeply held religious beliefs. The good news for them is that the
First Amendment prevents governments from making them choose between their faith
and participation in society. No government can deny “religious people. . . the
opportunity to exercise the rights of citizens simply because of their religious affiliations
or commitments, for such a disability would violate the right to religious free exercise.”
Bd. of Educ. of Kiryas Joel Vill. Sch. Dist. v. Grumet, 512 U.S. 687, 698 (1994). Oregon’s law
flunks this basic precept. And contrary to the district court’s holding, the First
Amendment protects foster-parent applicants just as much as it protects other members
of society. See ER-010 (attempting to distinguish Masterpiece Cakeshop).

Oregon’s law also penalizes people of faith because of their beliefs. It requires
applicants to disclose their views on hotly disputed issues, and any applicant expressing
a disfavored viewpoint is promptly disqualified from participation. Of course, the First
Amendment disallows such retaliation.

There is no limiting principle to either the district court’s or Oregon’s reasoning.

Experiments on liberty that go unchecked become strengthened by exercise and





entangled in precedents. See James Madison, Memorial and Remonstrance (1785),
https://tinyutl.com/bdds5am8. Here, it is not difficult to see the next applications of
Oregon’s unconstitutional law. Unchecked, it will spread and effectively ostracize
people of faith from society. The First Amendment exists to prevent that very thing.
And its protections apply against Oregon’s law, which must be enjoined if the First
Amendment is to be given force. Amici States show that states can protect minor foster
children without discriminating against and excluding religious foster-parent applicants.

ARGUMENT

I. Oregon’s LGBTQIA2S+ Oath Requirement Sidelines People of Faith
From Society.

Oregon’s requirement to ally with specific LGBTQIA28+ views tells religious
people to take their faith and stay home. By the district court’s lights, unless these
prospective parents change their deeply held beliefs and “defend as valid, right, just, or
authoritative” a now-favored ideology, Oregon officials may automatically disqualify
them from participating in Oregon’s foster system. See ER-025. That is classic viewpoint
and religious discrimination. The First Amendment has no tolerance for such State-
imposed orthodoxy. W. 1Va. State Bd. of Educ. v. Barnette, 319 U.S. 624, 642 (1943).

Quite the opposite. The First Amendment specially shields the domain of the
mind and heart from government coercion or penalty. Rutan v. Republican Party of I/L.,
497 U.S. 62, 74-76 (1990); Thomas v. Collins, 323 U.S. 516, 531 (1945). And it does so in

overlapping and complementary ways—*“doubly protect[ing]” the religious. Kennedy v.





Bremerton Sch. Dist., 597 U.S. 507, 523-24 (2022). The Amendment reminds governments
that Americans are free to speak or not speak; Hurley v. Irish-American Gay, Lesbian
Bisexcual Group of Boston, 515 U.S. 557, 573 (1995); they are free to hold moral convictions
and act on those convictions; Cantwell v. Connecticut, 310 U.S. 296, 303 (1940); and no
government can invade the secured jurisdiction that is a man’s conscience—not even
by measures exerting subtle pressure on the religious. Masterpiece Cakeshop, Ltd. v. Colo.
Civil Rights Comne’n, 548 U.S. 617, 638-39 (2018). Oregon’s law pays no heed to these
principles, and it isn’t subtle about it either.

For example, Oregon openly directs foster parents to provide foster children
with “access to a variety of books, movies, and materials” that promote “same-gender
relationships” and to display “LGBTQ-affirming” symbols, like pink triangles,
rainbows, or ally flags—emphasizing, with bolded lettering, the directive applies
“whether or not a youth in [their] care openly identifies as LGBTQ+.” ER-290-291.
And foster parents are expressly forbidden from taking their foster children to
“religious activities” or “family gatherings” that may be “unsupportive of people with
diverse [Sexual Orientations, Gender Identities, and Expressions].” Id.

Many believers of major religions cannot accept this canon. Christians like Ms.
Bates believe that LGBTQIA2S+ ideology fundamentally rejects God as Creator. ER-
401-407 at 9 118-63. Many Jews recognize laws that mandate male-female union,
which are “the paradigm mztzvot [(commandments)] because they reflect the uniquely

Jewish approach to sanctifying the physical world through mitzvah observance.” Rabbi





Avraham Peretz Friedman, Jewish Sexual Ethics, Nishmat’s Women’s Health and
Halacha, http://tinyurl.com/mssa49a8 (last visited Jan. 17, 2024). And many Muslims
reject same-sex attractions as sinful. Mobeen Vaid, Can Islam Accommodate Homosexnal
Acts? Quranic Revisionism and the Case of Scott Kugle, 34(3) Am. J. Islam and Soc’y, 45, 77-
78 (July 1, 2017), http://tinyurl.com/32jdy782.

Oregon officials aren’t winking and nodding with each other behind closed doors
to exclude persons of faith. Oregon has instead made it official policy that the faithful
cannot participate in a state program unless they set aside their convictions regarding
human sexuality. As Ms. Bates’s case demonstrates, when Oregon says foster parents
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must swear “respect,” “acceptfance],” and “support,” it enforces the oath requirement
and won’t tolerate anything short of an enthusiastic alliance proved by advance pledges
of specific action. See ER-343-344 (explaining basis for Ms. Bates’s disqualification was
her refusal to facilitate cross-sex hormone treatments for children). The obvious
outcome is that persons of faith are excluded from the foster care system. See Blais ».
Hunter, 493 F. Supp. 3d 984, 996 (E.D. Wash. 2020) (explaining that Washington’s
similar requirements “work to burden potential caregivers with sincere religious beliefs
yet almost no others”).

But the trajectory of the law is even more alarming. Nothing limits the district
court’s reasoning from being broadly applied to numerous other state services and

effectively sidelining persons of faith from society. Guardians ad /litem, state medical

personnel, and public school teachers all work closely with children and cannot escape





the same logic Oregon has applied against foster parents. And no one should think that
anti-discrimination laws will give Oregon any hesitation in going after persons of faith
in those fields. By statute, Oregon assures foster-parent applicants that “an individual
may not be disqualified from providing child welfare services to a child or ward . . . [o]n
the basis of . . . religion.” Or. Rev. Stat. § 418.039. Yet that statute did nothing to protect
Ms. Bates from Oregon’s religious intolerance.

The district court believed that Oregon and its officials are not intentionally
hostile “toward plaintiff’s religious beliefs; rather they are focused on the welfare of the
child.” ER-011. According to the district court, the “plaintiff’s willingness to love and
support’ a child” is not “sufficient to ensure that the child will fee/loved and supported.”
ER-010-011 (emphasis in original). But the district court’s speculation about certain
children does not justify the blanket disqualification Oregon imposes on religious
individuals. And whether intentional or not, Oregon’s law punishes the religious for
their beliefs. That runs counter to the whole purpose of the First Amendment, which
“requires governments to protect religious viewpoints, not single them out for
silencing.” Archdiocese of D.C. v. Wash. Metro. Area Transit Auth., 140 S. Ct. 1198, 1200
(2020) (Gorsuch, J., respecting the denial of certiorari). Oregon would do well to
remember that Americans “are a religious people whose institutions presuppose a
Supreme Being” and that states must not “prefer[] those who believe in no religion over
those who do believe.” Zorach v. Clanson, 343 U.S. 306, 313-14 (1952). History need not

be consulted long to learn that “a society is only truly free when individuals are left free





from direct or indirect pressure to abandon their own cherished religious beliefs for
whatever set of beliefs currently holds government favor.” Kendrick v. Bowen, 657 F.
Supp. 1547, 1569-70 (D.D.C. 1987).

II.  Oregon’s LGBTQIA2S+ Oath Requirement Targets and Discriminates
Against People of Faith.

Ms. Bates cannot live out her faith consistently and comply with Oregon’s
LGBTQIA2S8+ policies. The same is true for numerous other faithful religious
adherents. By placing a special burden on Ms. Bates based on her religious identity,
Oregon has flouted basic Free Exercise Clause protections.

The Supreme Court has made clear that “the Free Exercise Clause protects
religious observers against unequal treatment and subjects to the strictest scrutiny laws
that target the religious for special disabilities based on their religious status.” T7inity
Lutheran Church of Columbia, Inc. v. Comer, 582 U.S. 449, 458 (2017) (cleaned up). In other
words, a State may not deny an individual “a generally available benefit solely on
account of religious identity”—doing so “imposes a penalty on the free exercise of
religion that can be justified only by a state interest of the highest order.” Id. (cleaned
up).

Here, Oregon targeted and discriminated against Ms. Bates because of her
religious beliefs. The only basis Oregon officials gave for her disqualification was her
doctrinal stance on human sexuality. See ER-343-344. Moreover, the materials Oregon

provides foster parent applicants expressly denounce “religious” systems based on





certain disfavored beliefs. See ER-370 (forbidding “religious activities” that are
“unsupportive” of “SOGIE”—meaning, “sexual orientation, gender identity, and
gender expression”—beliefs). There’s no question that fostering is a “generally available
benefit,” and Oregon has denied that benefit solely on account of Ms. Bates’s religious
identity. See Trinity Lutheran, 582 U.S. at 458. That is why the Court in Blais found a
nearly identical Washington policy unconstitutional. Blais, 493 F. Supp. 3d at 1000. The
laws “condition the availability of benefits upon [the applicant’s] willingness to violate
a cardinal principle of her religious faith,” which “effectively penalizes the free exercise
of her constitutional liberties.” Sherbert v. 17erner, 374 U.S. 398, 406 (1963). Thus, Oregon
impermissibly imposes a penalty on the free exercise of religion. Trinity Lutheran, 582
U.S. at 458.

The district court dismisses these constitutionally significant concerns by finding
that “religious beliefs are not the only basis for anti-LGBTQ+ views” and that some
religious individuals may believe “that their religion encouraged them to accept
LGBTQ+ identities.” ER-015. These varying spectrums of beliefs, the Court found,
made it “difficult to parse how the government would be endorsing a secular viewpoint
over a religious viewpoint.” Id. But the district court misunderstands First Amendment
protections. Religious discrimination does not need to impact on/y the religious. And it
also does not need to impact every religious individual the same.

The district court also wrongly relied on Employment Division, Department of

Human Resources of Oregon v. Smith. See ER-007. Clevertly crafted laws that amount to





religious gerrymanders won’t survive just because they’re drafted with facial neutrality.
Church of the Lukumi Babaln Aye, Inc. v. City of Hialeah, 508 U.S. 520, 534 (1993). “The
Free Exercise Clause protects against governmental hostility which is masked, as well
as overt.” Id. The policy and its implementing materials aren’t covert, but regardless, as
the Blais court correctly found, such “regulations and policy operate as a religious
gerrymander and are thus not neutral.” Blais, 493 F. Supp. 3d at 998. The Swith standard
does not open the door for Oregon to “punish the expression of religious doctrines it
believes to be false” or to “impose special disabilities on the basis of religious views or
religious status.” Emp. Div., Dep’t of Hum. Res. of Or. v. Smith, 494 U.S. 872, 877 (1990).
Oregon has done both here, so the district court’s decision should be reversed.

It’s important to keep in mind that enjoining the law does not prevent Oregon
from protecting children or advancing other important state interests. Amici States, like
Oregon, have statutory duties to protect foster children. See, ¢.g., Idaho Code § 39-1211.
But Amici States do this without discriminating against religious individuals and while
upholding their constitutional rights. That is why certain Amici States have recently
reminded the U.S. Department of Health and Human Services that no government may
“force speech on foster parents” by requiring them “to use another’s preferred

pronouns by government fiat.”* Likewise, many states have a “Bill of Rights” that

? Letter from Attorneys General of Alabama, et al. to Aysha E. Schomburg, Assoc.
Comm’r, US. Dept of Health and Hum. Servs. (Nov. 27, 2023)
http://tinyutl.com/5f4y5a2b.
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protects foster children, ensuring protection and respect for every foster child. See, e.g.,
Ark. Code Ann. § 9-28-1003; 18 Miss. Code R. § 6-1-A-II-XIV; 26 Tex. Admin. Code
§ 749.1003. These states have shown that protecting foster children isn’t a zero-sum
proposition. Respecting the religious rights of foster parents and protecting foster
children go hand in hand.

Here, however, Oregon wants to “overbalance” First Amendment rights, so it
must demonstrate it has “interests of the highest order.” Wisconsin v. Yoder, 406 U.S.
205, 215 (1972). It cannot burden religious rights and hope to benefit from only rational
basis review.

III. Oregon’s LGBTQIA2S+ Oath Requirement Retaliates Against People of
Faith.

Oregon’s law also amounts to First Amendment retaliation. Oregon welcomed
Ms. Bates’s interest to serve as a foster parent and guided her through the application
process until she spoke the wrong message. At that point, her services were no longer
welcomed and she was immediately disqualified. The First Amendment prohibits that
type of speech retaliation.

“[Thhe First Amendment prohibits government officials from subjecting an
individual to retaliatory actions . . . for speaking out.” Hartman v. Moore, 547 U.S. 250,
256 (20006) (citation omitted). This means that a government official may not “deny a
benefit to a person because of his constitutionally protected speech”—even when “a

person has no ‘right’ to a valuable governmental benefit and even though the
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government may deny him the benefit for any number of reasons.” Perry v. Sindermann,
408 U.S. 593, 597 (1972). A government need not directly prohibit speech to run afoul
of the First Amendment; it is enough if the government effort has a “deterrent, or
‘chilling,” effect.” Bd. of Cnty. Commr’rs, Wabannsee Cnty. v. Umbebr, 518 U.S. 668, 674
(1996) (citation omitted).

Oregon’s law runs headlong into this First Amendment no-no. During the
application process, Oregon requires foster parent applicants to disclose their views on
LGBTQIA2S+ issues. If they take the oath and speak the right message, they’re allowed
to proceed and participate. But if they refuse the oath and speak the wrong message,
they are promptly disqualified and denied the benefit. That is textbook First
Amendment retaliation. And it also snubs “a bedrock principle underlying the First
Amendment”—that “the government may not prohibit the expression of an idea simply
because society finds the idea itself offensive or disagreeable.” Texas v. Johnson, 491 U.S.
397, 414 (1989) (citations omitted).

The district court rightly noted that Oregon engaged in content and viewpoint
discrimination against Plaintiff. ER-031. The district court therefore properly held that
strict scrutiny applied. But the district court erroneously found—at the pleading stage—
that Oregon satisfied that demanding standard.

The interest Oregon asserts in protecting LGBTQIA2S8+ children is insufficient.
See ER-032. First, Oregon does not need to exclude all religious dissenters in order to

see to it that a significant minority of children have LGBTQIA2S+-supportive
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placements. In fact, Oregon’s Department of Human Services states that it “work[s]
[with foster parents]” to “decide which child or children are a good fit for [the foster
parents’] family,” and so “[b]efore a child comes into [their] home, [foster parents] will
be given information about the child to help [them] decide if the placement is right for
[them|.” How to Become a Resource Parent, OREGON.GOV http://tinyurl.com/4y8xbxbs
(last visited Jan 17, 2024). Accordingly, protection of children appears to be pretextual.

Second, contrary to the district court’s assertion, Oregon’s status of wards of
toster children does not give it license to engage in viewpoint discrimination. See ER-
021-22, 033. A state “cannot silence protected speech by wrapping itself in the cloak of
parental authority.” Interactive Digital Software Ass'n v. 8t. Louis Cnty., 329 F.3d 954, 960
(8th Cir. 2003). Oregon’s overbroad requirements—for instance, directing foster
parents to expose all children to materials that promote LGBTQIA28+ views on the
one hand and forbidding exposure to environments unsupportive of LGBTQIA2S+
views on the other—is a blatant attempt to “restrict speech in order to control a minor’s
thoughts,” which a state may not do. See Video Software Dealers Ass’n v. Schwargenegger,
556 F.3d 950, 962 (9th Cir. 2009).

A final point. Amici States are not minimizing the need to protect children.
Indeed, States are principally responsible for the welfare of their citizens. Amici States
will be amongst the first to defend laws that properly protect society’s most vulnerable.
But pretextual protective measures that have deeply corrosive veins are a cancer to

societal welfare. They warrant no deference because their aim is not legitimate
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protection. And the consequences of sacrificing foundational liberties can never be
justified. First Amendment liberties are sentinels of society, safeguarding and
maintaining true citizen welfare. See William O. Douglas, Supreme Court Justice, The
One Un-American Act, Speech to the Author’s Guild Council in New York, on Receiving
the 1951 Lauterbach Award (Dec. 3, 1952), /n XXXVIII(4) Vassar Quarterly, 2 (Mar.
1953) (“Restriction of free thought and free speech is the most dangerous of all
subversions. It is the one un-American act that could most easily defeat us.”); Asheroft
v. Free Speech Coalition, 535 U.S. 234, 253 (2002) (“First Amendment freedoms are most
in danger when the government seeks to control thought or to justify its laws for that
impermissible end”). Oregon’s law cannot withstand First Amendment scrutiny.

CONCLUSION

For the foregoing reasons, this Court should reverse the decision below.
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Cc: Whitney Michael <whitneymichael@scag.gov>; Claire Brady <ClaireBrady@scag.gov>; Robert Kittle <RKittle@scag.gov>; Matt Gates <MGates@scag.gov>; Valerie Ingram <Valerielngram @scag.gov>
Subject: Amicus on Sign On Tracker Update Week Nov. 13-17

Hello everyone and hope you had a wonderful week. As a reminder, this is my final email of the update tracker. | have left a short PowerPoint presentation for whomever will take over. Thank you and God bless.

Decisions:
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Category Date Case Title/ Nickname Description Lead | Status Court/Agency Notes/ | Assigned
State Legal Atty.
Strategy

United States
Transgender change of official | This brief argues Plaintiffs do not have a privacy interest in the states’ records and that State Court of Appeals
records (Fowler v. Stitt (10th laws and policies concerning the creation, organization, and preservation of their vital records for the Tenth Thomas
Transgender 11/17/2023 | Cir. App. 23-5080)) are rationally related to a legitimate state interest. KS Joined Circuit H.
No
Case / Subject Court / Author Description / Position in Letter Attorney Decision/Date

Written to State

New Requests

Category Date Case Title/ Nickname Description Lead | Status Court/Agency Notes/ | Assigned
State Legal Atty.
Strategy

Joshua Ayers, Law Clerk

South Carolina Attorney General’s Office
Executive Division | Office 803-734-3970
P.O. Box 11549 | Columbia, SC 29211
scag.gov

This email, together with any attachments, may be legally privileged. If you have received it in error, please notify the sender immediately, and then delete it from your system. This email and any replies to this email may be
subject to disclosure under the Freedom of Information Act.
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From: Joseph Spate

To: Emory Smith

Cc: Jeff Young; Bob Cook; Thomas Hydrick; Matt Gates; Claire Brady; Whitney Michael

Subject: RE: Comment Letter Re: Foster Care - Joins Due 11/27 2pm CT

Date: Tuesday, November 28, 2023 8:38:50 AM

Attachments: 2023.11.27 - Alabama et al. Foster Care Comment - SUBMITTED.pdf
imaage001.png

Attached is Alabama’s filed comment letter addressing a proposed HHS rule that would require
foster placement agencies to ensure that foster children identifying as LGBTQIl+ are placed in foster
homes that affirm their identity.

Joseph D. Spate | Assistant Deputy Solicitor General
South Carolina Attorney General’s Office

Solicitor General Division | Office 803-734-3371
P.0O. Box 11549 | Columbia, SC 29211
josephspate@scag.gov

This email, together with any attachments, may be legally privileged. If you have received it in error,
please notify the sender immediately, and then delete it from your system. This email and any replies

to this email may be subject to disclosure under the Freedom of Information Act.
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STATE OF ALABAMA
OFFICE OF THE ATTORNEY GENERAL

STEVE MARSHALL 501 WASHINGTON AVENUE
ATTORNEY GENERAL MONTGOMERY, AL 36130
(334) 242-7300
WWW.AGO.ALABAMA.GOV

November 27, 2023

Aysha E. Schomburg

Associate Commissioner, Children’s Bureau
Administration on Children, Youth and Families
Administration for Children and Families

U.S. Department of Health and Human Services
330 C Street, S.W.

Washington, D.C. 20201

Submitted via https://www.regulations.gov

Re: RIN 0970-ADO03, Notice of Proposed Rulemaking, Safe and Appropriate
Foster Care Placement Requirements for Titles IV-E and I1V-B, 88 Fed. Reg.
66752 (Sept. 28, 2023).

Dear Ms. Schomburg:

The Attorneys General of Alabama, Alaska, Arkansas, Georgia, Idaho, In-
diana, ITowa, Kentucky, Louisiana, Mississippi, Missouri, Montana, Nebraska,
Ohio, South Carolina, Tennessee, Texas, Virginia, and West Virginia submit these
comments in opposition to the Department of Health and Human Services (HHS)
Administration for Children and Families’ (ACF) proposed rule, Safe and Appro-
priate Foster Care Placement Requirements for Titles IV-E and IV-B, 88 Fed. Reg.
66752 (Sept. 28, 2023).

This proposed rule seeks to accomplish indirectly what the Supreme Court
found unconstitutional just two years ago: remove faith-based providers from the
foster care system if they will not conform their religious beliefs on sexual ori-
entation and gender identity. See Fulton v. City of Philadelphia, 141 S. Ct. 1868,
1882 (2021) (“The refusal of Philadelphia to contract with [Catholic Social Ser-
vices] for the provision of foster care services unless it agrees to certify same-
sex couples as foster parents cannot survive strict scrutiny, and violates the First
Amendment.”). In addition to discriminating against religion, the proposed rule
will harm children by limiting the number of available foster homes, harm fami-
lies by risking kinship placements, and harm states by increasing costs and de-
creasing care options. These injuries will be suffered while HHS fails to solve a
problem that the proposed rule does not even prove exists in foster care.

For these reasons, HHS should reject the proposed rule.





L. Individuals and organizations of faith are a critical part of the foster care system.

The proposed rule reports that 391,000 children were in foster care in 2022.
88 Fed. Reg. at 66767. The number of children in foster care grew steadily from
392,000 on September 30, 2012 to 437,000 on September 30, 2017, before starting
its decline to today’s level. Trends in Foster Care and Adoption: FY 2012 — 2021,
U.S. Department of Health and Human Services, Administration for Children and
Families, 1 (June 28, 2022), available at https://perma.cc/V7Y3-VBTM. How-
ever, the proposed rule anticipates that the number of children in foster care will
begin increasing again, with an estimated 416,500 in foster care by 2027. 88 Fed.
Reg. at 66767.

Caring for children in need is a duty of the Christian faith. See, e.g., Mark
9:37; James 1:27. Since America’s early days, people and organizations of faith
have cared for orphans and children in foster care. See, e.g., Fulton, 141 S. Ct. at
1874; see also Mary Viatora Schuller, 4 History of Catholic Orphan Homes in the
United States, 1727 to 1884 (June 1954) (unpublished Ph.D. dissertation, Loyola
University), available at https://ecommons.luc.edu/cgi/viewcontent.cgi?arti-
cle=1466&context=luc_diss. Individuals and organizations continue that faith-
based service today.

The foster care system depends on individuals and organizations of faith.
See Fulton, 141 S. Ct. at 1875 (“The Philadelphia foster care system depends on
cooperation between the City and private foster agencies like [Catholic Social
Services].”). An LGBT research organization reported that 40% of government-
contracted child placement agencies are religiously affiliated. What’s at stake in
Fulton: kids in the foster care system, MOVEMENT ADVANCEMENT PROJECT (2020),
1, available at https://perma.cc/BDH5-C5V2. In New Mexico, every private
placement agency is Christian. /d. In Arkansas, one faith-based group was cred-
ited with recruiting almost half of the foster homes in the state. Benjamin Hardy,
One faith-based group recruits almost half of foster homes in Arkansas, ARKAN-
SAS TIMES (Dec. 1, 2017), available at https://perma.cc/43A4-TR8R. Foster par-
ents who are recruited through a church or other religious organization foster
children for 2.6 years longer than the average foster parent. Mary Ellen Cox et
al., Recruitment and Foster Family Service, J. OF SOCIOLOGY & SOCIAL WELFARE
(Sept. 2002), 168 Table 6, available at https://scholarworks.wmich.edu/cgi/view-
content.cgi?article=2832&context=jssw. And practicing Christians are three
times more likely to seriously consider fostering than the general population. 5
Things You Need to Know About Adoption, BARNA (Nov. 4, 2013), available at
https://perma.cc/53ZP-WQDV.

Without faith-based organizations and foster homes, the foster care system
would face a critical lack of placement options. In March 2018, Philadelphia made
an urgent request for 300 new foster care homes. Mark C. Psoras, Philly puts out
‘urgent’ call — 300 families needed for fostering, THE PHILADELPHIA INQUIRER
(Mar. 8, 2018), available at https://perma.cc/D9K5-557Q. One week later, in the
decision that reached the Supreme Court, the city strained the system further when
it stopped placing children in foster care through two Christian agencies, which





had placed 233 children with families. Julia Terruso, City halts foster care intakes
at two agencies that discriminate against LGBTQ people, THE PHILADELPHIA IN-
QUIRER (Mar. 15, 2018), available at https://perma.cc/X9D6-Y8YC.

The same trend occurred on a state level. In 2011, Illinois ended its foster
care placement contracts with faith-based organizations because of their religious
beliefs. Manya Brachear, State severs foster care ties with Catholic Charities,
CHICAGO TRIBUNE (July 11, 2011), available at https://perma.cc/2RCJ-JACT.
Over the next five years, Illinois lost 1,567 foster homes, a greater decrease than
any other state. The Foster Care Housing Crisis, THE CHRONICLE OF SOCIAL
CHANGE (Oct. 31, 2017), 8, 14, available at https://perma.cc/5YUD-B843. It is
little wonder, then, that 41% of foster children in Illinois have moved at least four
times while in foster care. Dave Savini et al., Illinois foster children are being
moved repeatedly from one place to another, and traumatized, CBS CHICAGO
(Mar. 10, 2023), available at https://perma.cc/X34S-8H2E. Incredibly, 320 Illi-
nois foster children have moved at least 67 times. /d.

States need faith-based organizations in their foster care system. The pro-
posed rule will drive individuals and organizations of faith away, which will in-
crease the strain on the system by reducing the number of available foster homes.
The federal government should be searching for ways to increase the number of
foster homes, not decrease them.

IL. The proposed rule discriminates against individuals and organizations of faith.

The proposed rule is unconstitutional because it discriminates against indi-
viduals and organizations of faith who want to serve children in the foster care
system. The proposed rule also unconstitutionally forces speech on foster provid-
ers. HHS should reject the proposed rule.

The proposed rule requires “safe and appropriate placement” for LGBTQI+
foster children. To be considered a “safe and appropriate placement,” the provider
“will establish an environment free of hostility, mistreatment, or abuse based on
the child’s LGBTQI+ status,” be “trained to be prepared with the appropriate
knowledge and skills to provide for the needs of the child related to the child’s
self-identified sexual orientation, gender identity, and gender expression,” and be
willing to “facilitate the child’s access to age-appropriate resources, services, and
activities that support their health and well-being ... if the child wishes to access
those resources, services, and activities.” 88 Fed. Reg. at 66756. And the “pro-
vider is expected to utilize the child’s identified pronouns, chosen name, and al-
low the child to dress in an age-appropriate manner that the child believes reflects
their self-identified gender identity and expression.” Id. at 66757.

A. The proposed rule violates the freedom of religion.

HHS recognizes the religious liberty issues posed by the proposed rule: “As
the Supreme Court has recently made clear, the First Amendment protects faith-
based entities that provide foster care services.” 88 Fed. Reg. at 66761 (citing
Fulton, 141 S. Ct. 1868). And ACF purportedly “was cognizant” “[w]hen drafting
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the proposed text” “that a foster care requirement that precludes a child welfare
provider from participating in the program while adhering to its religious beliefs
might substantially burden religious exercise.” /d.

Yet the proposed rule still substantially burdens religious exercise. In a
failed attempt to avoid the clear holding of Fulton, the proposed rule would apply
most of its requirements on States instead of on individual providers. /d. The
proposed rule claims that individual religious providers could decline to seek
designation as a “safe and appropriate placement for LGBTQI+ children” and thus
not receive any such placements. Id. at 66761-62, 66756 n.40, 66757 n.44. But
this approach continues to unconstitutionally discriminate against religion in mul-
tiple ways.

Forcing individuals and organizations of faith to limit their work in the
foster care system to follow their beliefs is unconstitutional. As the Supreme
Court explained, Philadelphia unlawfully burdened the religious exercise of Cath-
olic Social Services by putting the organization “to the choice of curtailing its
mission or approving relationships inconsistent with its beliefs.” Fulton, 141 S.
Ct. at 1876. Like the policy in Fulton, the proposed rule is neither neutral nor
generally applicable. See id. at 1876-79.

The proposed rule will indirectly accomplish what Fulton prohibited the
City of Philadelphia from accomplishing directly. Under the proposed rule, each
State must “ensure that the totality of their child welfare system includes suffi-
cient placements for LGBTQI+ children that meet” the proposed standards. 88
Fed. Reg. at 66756. If the proposed rule’s statistics are accurate (which they likely
are not, see Section VI below), individuals and organizations of faith would be
excluded from providing care to as many as one-third of foster children ages 12-
21. 1d. at 66753. States would be forced to recruit non-religious providers to meet
these needs. And individuals and organizations of faith will be discouraged from
beginning or continuing to provide foster care services because they will be pe-
nalized for their beliefs and excluded from helping large numbers of foster chil-
dren. Excluding individuals and organizations of faith from providing care for
potentially one-third of older foster children unconstitutionally burdens individ-
uals and organizations of faith.

The proposed rule also materially and directly impacts providers: “The only
requirement that would be imposed on private providers by the proposed rule is
the requirement to be informed of the procedural requirements to comply with the
proposed rule (including the required non-retaliation provisions outlined in para-
graph (a)(4)).” 88 Fed. Reg. at 66761. “Retaliation” is defined as “imposing neg-
ative consequences on the child because of the child’s disclosure of their
LGBTQI+ identity, perceived LGBTQI+ identity, request, or report.” Id. at 66759.
Examples of “retaliation” include “unwarranted placement changes (including un-
warranted placement in congregate care rather than in family-like settings), re-
striction of access to LGBTQI+ peers or age appropriate materials, required par-
ticipation in efforts to degrade, disparage or change the child’s sexual orientation
or gender identity, disclosing the child’s LGBTQI+ identity in ways that cause





harm or risk the privacy of the child, or other activities that stigmatize a child’s
LGBTQI+ identity.” Id. As written, these “retaliation” provisions are applicable
to individuals or organizations of faith who have a foster child in their care who
later discloses, or is perceived to have, a LGBTQI+ identity.

Through this “retaliation” provision, the proposed rule directly endangers
the religious freedom of individuals and organizations of faith. The “Free Exer-
cise Clause provides an absolute right to hold religious beliefs.” Lasche v. New
Jersey, No. 20-2325, 2022 WL 604025, at *4 (3d Cir. Mar. 1, 2022). In Lasche,
the Third Circuit held that foster parents stated First Amendment retaliation and
§ 1985 claims when a foster child was removed from their care in retaliation for
“sharing their views on same-sex marriage” with the foster child. /d. at *5. For
decades, the Supreme Court has “made clear that the government, if it is to respect
the Constitution’s guarantee of free exercise, cannot impose regulations that are
hostile to the religious beliefs of affected citizens and cannot act in a manner that
passes judgment upon or presupposes the illegitimacy of religious beliefs and
practices.” Masterpiece Cakeshop, Ltd. v. Colo. C.R. Comm’n, 138 S. Ct. 1719,
1731 (2018) (citing Church of Lukumi Babalu Aye, Inc. v. City of Hialeah, 508
U.S. 520, 534 (1993)). Under standards like “perceived identity” and “degrade,”
“disparage,” or “stigmatize” a child’s identity, the proposed rule places individ-
uals and organizations of faith at risk of being accused of “retaliation” when they
have done no more than live and profess their beliefs. This unconstitutionally
infringes on their First Amendment rights. See also Comment Letter of Tennessee
et al. on Placement Rule 5-6 (Nov. 27, 2023).

For similar reasons, the proposed rule would also violate the requirements
of the Religious Freedom Restoration Act (RFRA), 42. U.S.C. § 2000bb ef seq.
Here again, the proposed rule acknowledges RFRA’s requirements and promises
that “ACF will continue to operate the title [IV-E and IV-B programs in compliance
with” RFRA. 88 Fed. Reg. at 66761. And here again, the promise is empty. Despite
assuring that “ACF has taken the[] RFRA principles into account,” id., the pro-
posed rule does not explain #ow the “RFRA principles” have been accounted for.
Naked assurance is not reasoned rulemaking. And the one time the proposed rule
does purport to show its work, it comes up short: the “[m]ost important[]” way
ACF has purported to comply with RFRA, the proposed rule states, is by “im-
pos[ing]” the new requirements “directly on state and tribal IV-E/IV-B agencies,
as opposed to on any private foster care agency, foster parent, kinship caregiver
or other provider.” Id. But RFRA cannot be so easily circumvented merely by
making States do the agency’s dirty work—to say nothing of state-level RFRA
laws that States must also comply with. As explained throughout this letter, foster
families of faith—individuals, not just States—will be negatively affected by the
proposed rule. The rule does not comply with RFRA by hiding who is politically
responsible for those effects.





B. The proposed rule violates the freedom of speech.

Nor can the government force speech on foster parents. See 303 Creative
LLC v. Elenis, 600 U.S. 570, 586 (2023); Meriwether v. Hartop, 992 F.3d 492,
503 (6th Cir. 2021). As the Supreme Court recently explained:

the First Amendment protects an individual’s right to
speak his mind regardless of whether the government
considers his speech sensible and well intentioned or
deeply “misguided,” and likely to cause “anguish” or

“incalculable grief.” . . . Generally, too, the government
may not compel a person to speak its own preferred mes-
sages.

303 Creative LLC, 600 U.S. at 586. As the Court recognized—and “has long
held”—“the opportunity to think for ourselves and to express those thoughts
freely is among our most cherished liberties and part of what keeps our Republic
strong.” Id. at 603.

So it is that “[g]overnment officials violate the First Amendment whenever
they try to ‘prescribe what shall be orthodox in politics, nationalism, religion, or
other matters of opinion,” and when they ‘force citizens to confess by word or act
their faith therein.”” Meriwether, 992 F.3d at 503 (quoting W. Va. State Bd. of
Educ. v. Barnette, 319 U.S. 624, 642 (1943)). That includes, as it did in Meri-
whether, forcing an individual to use another’s preferred pronouns by government
fiat. See id. at 518; see also see also Green v. Miss United States of Am., LLC, 52
F.4th 773, 802-03 (9th Cir. 2022) (rejecting bid “to use the power of the state to
force Miss United States of America to express a message contrary to what it
desires to express”).

HHS’s attempt to force speech on individuals and organizations of faith
thus violates the First Amendment’s protection of foster parents’ freedom of
speech. See, e.g., 303 Creative LLC, 600 U.S. at 603 (“The First Amendment en-
visions the United States as a rich and complex place where all persons are free
to think and speak as they wish, not as the government demands.”). Accordingly,
HHS should reject the proposed rule.

III.  The proposed rule threatens discrimination against family members.

There is another constitutional infirmity lurking in the proposed rule: it
threatens discrimination against family members of children in the foster care
system.

Relatives have long been given preference when determining a foster
child’s placement. According to the governing statute, a State is required to “con-
sider giving preference to an adult relative over a non-related caregiver when
determining a placement for a child, provided that the relative caregiver meets all
relevant State child protection standards.” 42 U.S.C. § 671(a)(19). ACF itself has
underscored the importance of kinship placement: “When children cannot remain





safely with their parents, placement with kin is preferred over placement in foster
care with nonrelatives. Placement with kin—or kinship care—may provide per-
manency for children and helps them maintain family connections.” Children’s
Bureau, Kinship Care and the Child Welfare System, Administration for Children
and Families (May 2022), available at https://www.childwelfare.gov/pub-
pdfs/f kinshi.pdf. As HHS reports, “A significant body of evidence demonstrates
that when children in the foster care system are placed with kinship caregivers
that they have better outcomes.” 88 Fed. Reg. at 66762.

HHS suggests this important preference may be undermined by the proposed
rule. In the proposed rule, “HHS invites public comment on how agencies can best
comply with the requirements of this proposed rule and prioritize placements with
kinship caregivers. In particular, HHS invites public comment on what resources
agencies may need from HHS to support kinship caregivers in caring for an
LGBTQI+ child.” Id. at 66762-63. In other words, HHS appears to be contemplat-
ing how individuals of faith who are relatives of LGBTQI+ children in foster care
can be trained or managed to “best comply with the requirements of this proposed
rule”—which would include the requirements regarding pronouns, Vviews on sex-
ual orientation and gender identity, and training. For the reasons previously ex-
plained, any attempt to violate the religious beliefs of kinship caregivers would
be unconstitutional.

The proposed rule thus risks infringing on the First Amendment rights of
kinship caregivers who hold religious beliefs. HHS should reject the proposed
rule.

IV.  The proposed rule will endanger and harm foster children.

The proposed rule is arbitrary and capricious because of its impact on foster
children. An agency rule is arbitrary and capricious if “the agency has relied on
factors which Congress has not intended it to consider, entirely failed to consider
an important aspect of the problem, offered an explanation for its decision that
runs counter to the evidence before the agency, or is so implausible that it could
not be ascribed to a difference in view or the product of agency expertise.” Motor
Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29,
43 (1983).

Family homes are the best option for foster children in care. ACF itself
recognizes that “there is consensus across multiple stakeholders that most chil-
dren and youth, but especially young children, are best served in a family setting.”
A National Look at the Use of Congregate Care in Child Welfare, ACF Children’s
Bureau (July 13, 2015), I, available at https://perma.cc/LRP4-JZRX. Congregate
care, ACF cautions, “should be used only for as long as is needed to stabilize the
child or youth so they can return to a family-like setting.” Id.

The proposed rule will harm LGBTQI+ foster children by limiting their
family setting options. According to the proposed rule’s estimates, as many as
one-third of children may not be placed with individuals or organizations of faith.





This increases the likelihood that these children will be placed in congregate set-
tings that will not support them as much as a family setting provided by a family
of faith.

The proposed rule will harm all foster children by reducing their family
setting options. As already mentioned, 40% of government-contracted child place-
ment agencies are religiously affiliated. What’s at stake in Fulton, supra, at 1. In
New Mexico, every private placement agency is Christian. /d. Many foster homes
are recruited by these organizations of faith. Almost half of foster homes in Ar-
kansas were recruited by a single faith-based group. Hardy, One faith-based group
recruits almost half of foster homes in Arkansas, supra.

By discouraging individuals and organizations of faith from joining or con-
tinuing in foster care, the proposed rule will reduce family setting options. Again,
Il1linois lost more foster homes than any state in the country over a five-year pe-
riod after it ended its foster care placement contracts with faith-based organiza-
tions. The Foster Care Housing Crisis, supra, at 8, 14. The proposed rule in-
creases the likelihood that foster children, regardless of sexual orientation or gen-
der identity, will be placed in congregate settings that will not support them as
much as a family setting provided by a family of faith.

The proposed rule also will harm children by increasing the likelihood that
they must make multiple moves during their time in foster care, which can in-
crease trauma already suffered by foster care children. See, e.g., Savini et al.,
Illinois foster children are being moved repeatedly from one place to another,
and traumatized, supra. Foster parents recruited through churches or religious
organizations foster children for an average of 2.6 years longer than the average
foster parent, thus reducing the number of times a foster child must move. Cox,
Recruitment and Foster Family Service, supra, at 168 Table 6. Yet by limiting
placement options for LGBTQI+ children and forcing religious organizations and
families from the foster care system, the proposed rule will not only harm the
very children the rule is purportedly designed to protect, but other children as
well.

Finally, the proposed rule will endanger children through its provisions re-
lating to transgender foster children. According to the proposed rule, “[w]hen
considering placing a transgender, gender non-conforming or intersex child in sex
segregated child-care institutions, the title IV-E/IV-B agency must place the child
consistent with their gender identity.” 88 Fed. Reg. at 66768. This requirement
would mean that a biologically male foster child could be placed in a child-care
facility exclusively for girls and that a biologically female foster child could be
placed in a child-care facility exclusively for boys. Either scenario would need-
lessly create potentially dangerous situations for children.

The proposed rule is arbitrary and capricious because of its impact on foster
children. HHS should reject the proposed rule.





V. The proposed rule will harm States.

The proposed rule is also arbitrary and capricious because of its impact on
States.

State foster care systems already are stretched to capacity. In North Caro-
lina, foster children are sleeping in jails, social services offices, and emergency
rooms because there are not enough foster homes to accommodate them. Daniel
Pierce, Foster children sleeping in jails, emergency rooms, and DSS offices amid
a foster family shortage, QUEEN CITY NEWS (Mar. 1, 2023), available at
https://perma.cc/XA8R-JCS4. In Missouri, 52 children were housed in medical
facilities and 258 were housed in mental health facilities. Rudi Keller, ‘Truly a
crisis’: Missouri hospitals house children in foster care with no place to go, M1s-

SOURI INDEPENDENT (June 20, 2023), available at
https://www.qcnews.com/news/u-s/north-carolina/foster-children-sleeping-in-
jails-emergency-rooms-and-dss-offices-amid-a-foster-family-shortage/. Five

healthy foster children lived in a Missouri hospital for an average of 56 days. Id.

Reducing the number of individuals and organizations of faith in the foster
care system will only exacerbate these problems. As Illinois learned, cutting ties
with faith-based organizations led to the largest drop in the country in foster
homes. See The Foster Care Housing Crisis, supra, at 8, 14. The proposed rule
will harm state foster care systems by reducing foster care providers and thus
harm those children who end up living out of jails and hospitals.

Despite the already existing shortage of foster care providers, the proposed
rule recognizes that States will need to recruit new, non-religious providers just
to comply with the rule: “In order to comply with the requirements in this pro-
posed rule, we anticipate that a majority of states would need to expand their
efforts to recruit and identify providers and foster families that the state or tribe
could designate as safe and appropriate placements for a LGBTQI+ child to ensure
that the totality of their child welfare system includes enough safe and appropriate
placements to meet the needs of LGBTQI+ children in care.” 88 Fed. Reg. at
66763.

The proposed rule underestimates the recruitment costs to States at $13.2
million. /d. at 66766. HHS apparently believes that recruitment dollars will be
just as effective recruiting non-religious foster care providers as they have been
recruiting current providers, which include many religious providers. But given
the significant number of individuals and organizations of faith currently support-
ing the foster care system, and the proactive work that organizations of faith do
in independently recruiting foster homes, HHS’s estimate is unrealistic. The cost
will almost certainly be much higher to recruit non-religious foster care providers.

HHS’s recruitment cost estimate is also an underestimate because it does
not include the costs to replace the individuals and organizations of faith that will
leave the foster care system as a result of the proposed rule. Again, Illinois lost
more than 1,500 foster homes after the State cut ties with religious organizations.
The Foster Care Housing Crisis, supra, at 8, 14. Replacing foster homes will be





costly to States, and with a smaller, less receptive pool of prospective foster
homes to draw from, it will cost more to recruit after the proposed rule than it
does now. Regardless of any costs that the federal government ultimately shares,
88 Fed. Reg. at 66763, recruitment costs will impose burdens on States.

HHS could have known about these serious concerns before it proposed the
rule had it consulted with the States in advance. Executive Order 13132, signed
by President Clinton, “requires Federal agencies to consult with state and local
government officials if they develop regulatory policies with federalism implica-
tions.” Id. at 66764. In fact, Executive Order 13132 provides that “[t]o the extent
practicable and permitted by law, no agency shall promulgate any regulation that
has federalism implications and that preempts State law, unless the agency, prior
to the formal promulgation of the regulation (1) consulted with State and local
officials early in the process of developing the proposal regulation.” E.O. 13132
§ 6(c). HHS admitted that the proposed rule “may have federalism implications
due to the substantial direct financial impact on state or local governments.” 88
Fed. Reg. at 66764. Despite this, “ACF has not consulted directly with state or
local governments prior to issuing this NPRM.” Id. Thus, HHS has admitted to
not following Executive Order 13132.

The proposed rule is arbitrary and capricious because of its impact on States
and HHS’s failure to follow Executive Order 13132. HHS should reject the pro-
posed rule.

VI.  The proposed rule fails to solve a problem that it does not prove exists in foster care.

Last, the proposed rule is arbitrary and capricious because it does not solve
a problem that it does not demonstrate exists in foster care.

The proposed rule claims that LGBTQI+ children are overrepresented in
foster care. 88 Fed. Reg. at 66753. To make this claim, HHS relies on a single
study of a single county in Maryland. /d. at 66753 n.1. This study surveyed just
251 children—Iless than 30% of the foster children in the county—to reach its
conclusions, which HHS now extrapolates to every county in the United States.
The Cuyahoga Youth Count: A Report on LGBTQ+ Youth Experience in Foster
Care, University of Maryland School of Social Work (2021), 5, available at
https://perma.cc/CES7-LQ8W. The only other study cited by HHS, from Los An-
geles County, put the LGBTQI+ rate at 19%, yet HHS still estimated the percent-
age at 30%. 88 Fed. Reg. at 66766. Thus, HHS has used the responses of 81 chil-
dren in one Maryland county to make judgments about the 391,000 children in
foster care. This is arbitrary and capricious.

The proposed rule also presents no evidence of mistreatment or harm to
LGBTQI+ children in foster care. For example, the proposed rule states, “A 2020
survey found that LGBTQI+ youth in foster care were 2.6 times more likely to
report a past year suicide attempt than LGBTQI+ youth who were not in foster
care, with 35 percent of LGBTQI+ foster youth reporting such an attempt.” Id. at
66754. But the cited survey by an advocacy organization asked if LGBTQI+ youth
had “ever been in foster care (even if only for a short period of time),” which
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means that the survey’s positive results would include a 17-year-old who was in
foster care for a month as a newborn and had a suicide attempt at age 16. See The
Trevor Project Research Brief: LGBTQ Youth with a History of Foster Care, THE
TREVOR PROJECT (May 2021), 3 (emphasis added), available at
https://perma.cc/P3L2-2X9T. In addition, all children in foster care have an in-
creased risk of suicidality because of the often traumatic reasons that they have
been taken into care. See Groups with Increased Risk, YOUTH.GOV, at
https://youth.gov/youth-topics/youth-suicide-prevention/increased-risk-groups
(“children in foster care were almost four times more likely to have considered
suicide and almost four times more likely to have attempted suicide than those
who had never been in foster care”). If HHS’s primary concern is reducing the
risk of suicide, further efforts could be made to educate foster parents about how
to deal with suicidality rather than mandate sexual orientation and gender identity
speech and training that will drive away providers of faith. This is arbitrary and
capricious.

Nor is there any evidence of mistreatment since ACF issued guidance in
March 2022. According to the proposed rule, “ACF has already provided extensive
resources and sub-regulatory guidance to agencies about improving the health and
wellbeing of LGBTQI+ children in foster care, but those resources alone have not
been sufficient to ensure that LGBTQI+ youth are protected from mistreatment in
foster care.” 88 Fed. Reg. at 66763. The proposed rule provides no evidence that
its guidance has not been followed or has failed to be effective. In fact, the pro-
posed rule does not cite a single study, journal article, or news article post-dating
its March 2022 guidance. This is arbitrary and capricious.

k %k 3k

The proposed rule infringes on the freedom of religion and the freedom of
speech, fundamental rights preserved by the First Amendment. The Supreme Court
has repeatedly rejected attempts by the government to exclude foster care provid-
ers based on religious beliefs or to mandate speech on private actors. The pro-
posed rule also will harm children, harm families, and harm States, all to advance
an ideology. HHS should reject the proposed rule.

Respectfully submitted,
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IDENTITY AND INTERST OF AMICI CURIAE

The States of Kansas, Arkansas, Georgia, lowa, Indiana, Louisiana, Mississippi,
Missouri, Montana, Nebraska, North Dakota, South Carolina, Tennessee, Texas,
Utah, and West Virginia maintain records of vital statistics and identification for their
citizens and those born in the state. In order to maintain uniform, complete, and
accurate records, each state has passed laws and enacted policies controlling the
creation, organization, and preservation of those records. Each unique system was
chosen by each state’s legislature and executives for accuracy, efficiency, and as the
best use of limited state resources.

In addition, Kansas and other Amici States have adopted laws and policies
related to biological sex markers on vital records and identification documents. See,
e.g., S.B. 180, 2023 Leg. Sess. (Kan. 2023); Kansas Attorney General Opinion 2023-2;
Mont. Admin. R. 37.8.311; Tenn. Code Ann. § 68-3-203(d). These laws and policies
could be impacted by the outcome of this litigation, and the States have a strong
interest in defending them.

Accordingly, Amici States file this brief in support of Defendant-Appellees

under Federal Rule of Appellate Procedure 29(a)(2).





ARGUMENT

This Court should affirm the district court’s order dismissing Plaintiffs’ claim that
Oklahoma’s common-sense, scientifically accurate policy regarding the sex
designation on birth certificates (whereby biological males are listed as male and
biological females are listed as female) somehow violates the federal Constitution.
Plaintiffs’ challenge to Oklahoma’s policy of not allowing individuals to change the
sex marker on their birth certificates—which Plaintiffs frame as a denial of their
informational privacy rights—amounts to a challenge to Oklahoma’s ability to create,
organize, and preserve its records of vital statistics and identification in the way the
State sees fit. Their arguments elevate modern theories about gender identity over the
State’s decision to recognize that there are two sexes that are determined at birth.

At any rate, the Tenth Circuit has never recognized the informational privacy right
Plaintiffs assert,' and, following the Supreme Court’s decision in Dobbs v. Jackson
Women’s Health Organization,* the Court should be exceptionally wary of doing so now.
And even if the Court were to decide there is a privacy right in one’s gender identity

or transgender status, it should affirm the dismissal because there has never been an

! Indeed, it is not even clear that the Constitution protects a right to
“informational privacy” at all. Lesser v. Moore, 903 F.3d 1137, 1141-44 (10th Cir. 2018)
(reviewing Supreme Court caselaw on the topic and noting that previous Circuit
caselaw recognizing such a right relied on a since-rejected misreading of Supreme
Court cases).

2142 S. Ct. 2228 (2022).





expectation that the information on one’s birth certificate will remain confidential.
(The purpose of a birth certificate 1s, after all, the recordation and disclosure of
particular vital statistics.) Finally, because Plaintiffs’ challenge does not implicate any
fundamental rights, the Court should apply rational basis review and uphold the

dismissal because the policy advances several legitimate state interests.

1. Plaintiffs do not have a privacy interest in state records
a. The Tenth Circuit should not recognize a new informational privacy
right

The Tenth Circuit has never recognized a constitutionally protected informational
privacy right in one’s transgender status or gender identity. It should not do so now.

The Constitution does not expressly protect any right to privacy. Eastwood v. Dep’t
of Corr. of State of Okla., 846 F.2d 627, 630 (10th Cir. 1988). When a right is not
expressly protected, a person asserting it must demonstrate it is implicitly protected by
another constitutional provision. C.f. Dobbs v. Jackson Women’s Health Organization, 142
S. Ct. 2228, 2242 (2022) (““The Constitution makes no reference to abortion, and no
such right is implicitly protected by any constitutional provision, including the one on
which the defenders of Roe and Casey now chiefly rely—the Due Process Clause of the
Fourteenth Amendment.”).

Neither the Supreme Court nor the Tenth Circuit has previously recognized an
informational privacy right in transgender status or gender identity implicitly protected

by the Due Process Clause. This Court should be reluctant to expand constitutional





rights under the umbrella of substantive due process. As the district court correctly
observed, “[jjudicial caution is . . . imperative[,] and courts should ‘exercise the utmost
care whenever [they] are asked to break new ground in this field, lest the liberty
protected by the Due Process Clause be subtly transformed into the policy
preferences’ of the judicial branch.” Fowler v. S#tt, No. 22-CV-115-JWB-SH, 2023 WL
4010694, at *9 (N.D. OKkla. June 8, 2023) (unpublished) (quoting Washington v.
Glucksberg, 521 U.S. 702, 720 (1997)); see also Collins v. City of Harker Heights, 503 U.S.
115, 125 (1992) (“[T]he Court has always been reluctant to expand the concept of
substantive due process because guideposts for responsible decisionmaking in this
unchartered area are scarce and open-ended.” (citation omitted)).’

Substantive Due Process rights are now, as they have always been, limited to those
that are ““deeply rooted in this Nation’s history and tradition’ and ‘implicit in the
concept of ordered liberty.” Dobbs, 142 S. Ct. at 2242 (quoting Glucksberg, 521 U.S. at

721). But rather than attempt to locate the right to informational privacy over one’s

3 Courts should be even more wary when the right claimed is defined as a right to
privacy. The now-repudiated Roe ». Wade, tor instance, categorized the right to an
abortion, in part, as a privacy right. See410 U.S. 113, 153 (1973). But Roe’s “unfocused
analysis” that identified the right to an abortion as a right to privacy found “somewhere
in the Constitution” without “specifying its exact location” was later abandoned by the
Court in Casey. Dobbs, 142 S. Ct. at 2245 (citing generally Planned Parenthood of Se.
Pennsylvania v. Casey, 505 U.S. 833 (1992)). Instead, the Casey Court “grounded its
decision solely on the theory that the right to obtain an abortion is part of the ‘liberty’
interest protected by the Fourteenth Amendment’s Due Process Clause.” Id.
Importantly, Plaintiffs have not raised a “liberty” theory in this appeal.





transgender status or gender identity somewhere in our Nation’s history and tradition,
the Plaintiffs attempt to extrapolate it from inapplicable caselaw. See generally NASA
v. Nelson, 562 U.S. 134, 160 (2011) (Scalia, J., concurring) (“To tell the truth, I found
this approach refreshingly honest. One who asks us to invent a constitutional right
out of whole cloth should spare himself and us the pretense of tying it to some words
of the Constitution.”). True, this Court has recognized a right to informational
privacy in some limited circumstances.* But the rights recognized in those cases ate
of a different quality than the claimed right at issue here. As discussed more below,
infra Part 1(b), these cases involved the government collecting personal information
trom a specific individual and then disseminating it without a legitimate reason. The
cases do not involve the routine collection and recording of biological or biographical
information. They therefore do not support the contention that there is a
longstanding right to privacy that prevents Oklahoma from collecting such basic
information at the time of birth and adding that information to a birth certificate.
Furthermore, the few out-of-circuit cases that have claimed to find a
constitutionally protected right to privacy in one’s transgender status are unpersuasive.
All such cases were decided before Dobbs, and did not discuss whether the right was

deeply rooted in our history and tradition. See, e.g., Ray v. McCloud, 507 F. Supp. 3d

* See, e.g., Anderson v. Blake, 469 F.3d 910, 915 (10th Cit. 20006); Sheets v. Salt Lake
Cnty., 45 F.3d 1383, 1388 (10th Cir. 1995); Eastwood v. Dep’t of Corrs., 846 F.2d 627, 630
(10th Cir. 1988).





925, 936 (S.D. Ohio 2020); Arreyo Gonzalez v. Rossello Nevares, 305 F. Supp. 3d 327, 333
(D.P.R. 2018). They have little persuasive value, and Court should hesitate before
relying on them.

The plain text of the Constitution does not grant a right to informational privacy
in one’s transgender status or gender identity. Neither the Supreme Court nor this
Court has ever found such a right in the Fourteenth Amendment’s Due Process
Clause. And Plaintiffs have not shown that any such hypothetical right is deeply
rooted in the Nation’s history and tradition. Therefore, the Court should affirm the
dismissal.

b. Even if there is a privacy right in one’s transgender status, there is no
privacy interest in state records

Even if the Court were to recognize a general, constitutionally protected right to
informational privacy in one’s transgender status or gender identity, however, such
recognition would not prohibit states from issuing birth certificates that include the
holder’s biological sex. That is because before a party can assert a constitutional right
to prevent the state from disclosing information, he or she must show there is a
“legitimate expectation” the information “will remain confidential while in the state’s
possession.” Anderson v. Blake, 469 F.3d 910, 914 (10th Cir. 2006). And there is no
such expectation in this case. There is neither a “legitimate expectation of privacy” in
the fact of one’s biological sex nor in the confidentiality of government records

containing that information.





To begin with, Plaintiffs’ argument that they have a right to informational privacy
in their gender identity or transgender status confuses more than it clarifies, because
Oklahoma s not keeping a record of such identity or status. Oklahoma and other states keep
a record of a person’s biological sex as recognized at birth. Insofar as biological sex
reveals anything about gender identity or transgender status, it could do so only
implicitly. And, even then, such revelation is heavily dependent on circumstances
such as how the particular person presents themself at the time, the internalized sex
stereotypes of the person who receives the information, etc.

Thus, understanding the proper frame of reference, it becomes plain that Plaintiffs
are trying to prevent the state from disclosing information that is not commonly
understood as “private.” For a large majority of the population, biological sex is held
out to the public, for all to see.” Biological sex therefore cannot be a constitutionally
protected private fact. Cf. Stewart v. Oklahoma City, 47 F.4th 1125, 1137 (10th Cir.
2022) (information about couple’s relationship, which is held out to the public, not
constitutionally protected); Flanagan v. Munger, 890 F.2d 1557, 1570 (10th Cir. 1989)
(fact that officers were reprimanded not constitutionally protected when conduct for

which they were reprimanded was public).

> Even if the Court were to assume that every single transgender-identifying
person in Oklahoma is trying to hide his or her biological sex, we are still talking
about less than one percent of the overall population. ACLU Amicus Br. vi & n.1.
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Furthermore, this Court has previously held that a person may not prevent the
state from disclosing “basic biographical and background information” about a
person on constitutional grounds. Stewart, 47 F.4th at 1137. Therefore, even if a
person chooses not to disclose his or her biological sex to members of the public, and
even if a person could prevent the government from disclosing information about his
or her transgender status or gender identity if the government were aware of it,
binding caselaw says that Plaintiffs cannot prevent Oklahoma from recording their
biological sex on a government-issued birth certificate.

Also, there is no legitimate expectation that the information contained on a birth
certificate will remain private or confidential. The purpose of a birth certificate, after
all, is to record vital information at birth so that it may be shared later in the
individual’s life. Such a record therefore cannot be constitutionally protected from
disclosure. Compare Aid for Women v. Foulston, 441 F.3d 1101, 1118 (10th Cir. 2006)
(records about criminal activity not constitutionally protected),® with A.L.A. v. West
Valley City, 26 F.3d 989, 990 (10th Cir. 1994) (confidential medical information, which
is only shared among a small set of people, is protected), and Sheets v. Salt Lake Cty., 45
F.3d 1383, 1388 (10th Cir. 1995) (information from a person’s diary was intended to

be shared only by police internally, and therefore plaintiff had a constitutional right

6 Amici are not compating a person’s transgender status or gender identity to
criminal activity. Rather, the Court should compare the government records in
question, the purposes for which the records were created, and the expectation of
privacy a person may have in those records.

8





against disclosure). States share information contained on a person’s birth certificate
among agencies and with the federal government for, for example, public health and
statistical purposes. And individuals are expected to use their birth certificates to
confirm their identities. That a person may prefer to keep his or her name, parentage,
birthday, or biological sex private does not create any expectation that a government
record containing that information will remain confidential.

Finally, there is no privacy interest in a conclusion that can be drawn from non-
private information. For example, while the husband of a murder victim may have
had a legitimate expectation of privacy in “intimate information,” police did not
violate his constitutional rights by disclosing the fact that he was seen with another
woman the night his wife vanished. Donohue v. Hoey, 109 F. App’x 340, 365 (10th Cir.
2004). While a third party could have concluded he was having an affair, the fact he
was seen with the other woman was not private because, as this Court explained,
“anyone could have seen them walking publicly together.” Id. Likewise, a person has
no constitutionally protected privacy interest in the fact of his or her biological sex,
which is often apparent to the public. That a third party might be able to conclude
the person is transgender after seeing the gender marker on a government record does
not create a legitimate expectation of privacy in the fact of the individual’s biological
sex or said record.

Therefore, even if Plaintiffs have a right to informational privacy in their

transgender statuses or gender identities, Plaintiffs’ demand that the Court stop the
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government from disclosing different information is inapposite—there is no

protected privacy interest in a government record that contains a person’s biological

Sex.

2. State laws and policies concerning the creation, organization, and
preservation of vital records are rationally related to legitimate state
interests

Given that Plaintiffs have no constitutionally protected privacy interest at stake,
then, Oklahoma’s policy need only have some rational basis. See Ba/l v. James, 451 U.S.
355, 371 (1981); Vance v. Bradley, 440 U.S. 93, 97 (1979). As long as it is something
more than arbitrary government action, Plaintiffs have no grounds to complain and
the district court was right to dismiss their case.

Courts have long applied rational basis review to states’ policies related to the
creation, organization, and preservation of their own records and vital statistics. See,
e.g., Hartin v. Dir. of Bureau of Recs. & Stat., Dep’t of Health of City of New York, 347
N.Y.S.2d 515, 517 (Sup. Ct. 1973) (“The essential question is whether the rule
adopted by the Department [regarding changing the sex marker on a birth certificate]
has a rational basis . . .”). And for good reason: as discussed, there is no fundamental
right implicated in a state’s creation and maintenance of its vital records. Therefore,
this Court reviews such laws or policies to determine whether they “bear a rational
relationship to a legitimate government interest.” Dias v. City & Cty. of Denver, 567

F.3d 1169, 1182 (10th Cir. 2009).
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In applying rational basis review, a court considers whether “there is any
reasonably conceivable set of facts that could provide a rational basis™ for the law or
policy. Maehrv. Dep’t of State, 5 F.4th 1100, 1122 (10th Cir. 2021), cert. denied, 142 S. Ct.
1123 (2022). If any rationale supports the law, the court must uphold it. The court
cannot substitute its judgment for that of the state actor, and it must not strike down
a law simply because it, other states, or members of the public do not like it. The
Court has observed, “[t|he day is gone when th[e] Court uses the Due Process Clause
of the Fourteenth Amendment to strike down state law . . . because [it] may be
unwise, improvident, or out of harmony with a particular school of thought.”
Williamson v. Lee Optical of Okla., Inc., 348 U.S. 483, 488 (1955). As long as the state
had or could have had a rational reason for enacting the law, it “has the widest
possible latitude within the limits of the Constitution.” Carmichael v. S. Coal & Coke
Co., 301 U.S. 495, 510 (1937).

Amici States, and others, have an obvious interest in uniform, accurate, and
complete vital records. Seg, eg., Kan. Stat. Ann. § 65-2401, ¢f seq.; Okla. Stat. Ann. tit.
03, § 1-310(a); Ga. Code Ann. § 31-10-2, ¢7 seq.; Ind. Code Ann. § 16-37-1-1; Miss.
Code. Ann. § 41-57-1, e seq.; Mo. Rev. Stat. § 193.025; S.C. Code Ann. § 44-63-70;
Tenn. Code Ann. § 68-3-202(a). Each has developed its own, sometimes unique,
policies to accomplish this goal in the manner it deems most efficient or the best use
of its resources. As with other administrative matters, the Court should presume the

States know best how to create, organize, and preserve their own records.
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In fact, federal courts have frequently declined to interfere with state or agency
recordkeeping when a person seeks to retroactively change his or her records. See, e.g.,
United States v. Baker, 415 F.3d 1273, 1274 (11th Cir. 2005); Barrett v. Virginia, 689 F.2d
498, 503 (4th Cir. 1982); Gilbert v. Fox, No. 16-CV-00354-GPG, 2016 WL 931287, at
*4 (D. Colo. Mar. 11, 2016) (unpublished). The Court should, therefore, find
Oklahoma’s policy for the creation, organization, and preservation of its birth
certificates advances a legitimate state interest.

Even if the Court finds states’ recordkeeping policies go beyond a purely
administrative function, however, it should still dismiss the challenge. Rational basis
is a highly deferential standard of review. “A party challenging a law under rational-
basis review must ‘negative every conceivable basis which might support it.”” Citizens for
Const. Integrity v. United States, 57 F.4th 750, 767 (10th Cir. 2023) (emphasis added)
(quoting FCC v. Beach Comme’ns, 508 U.S. 307, 315 (1993)), cert. denied, No. 22-1180,
2023 WL 6377936 (U.S. Oct. 2, 2023). Courts do not require state legislatures to
articulate the specific interest they seek to advance and may consider any conceivable
interest. Powers v. Harris, 379 F.3d 1208, 1215 (10th Cir. 2004). Courts are “obligated
to consider every plausible legitimate state interest that might support” the policy,
even if the reason is not advanced by the parties. Id. at 1218.

The district court identified two reasons states may have for creating and
preserving complete, accurate, and uniform records of vital statistics: accuracy and

determining whether a person is male or female for the purposes of women’s sports
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participation. See Fowler, 2023 WL 4010694, at *22. And states’ systems of
recordkeeping advance numerous other interests, too. For example, states rely on
vital records, including birth certificates, to determine a person’s eligibility for
benefits. States have an interest in maintaining a complete, accurate, and uniform
system to make those determinations and avoid fraud. This is particularly important
in Kansas, where a birth certificate is “prima facie evidence of the facts therein
stated.” Kan. Stat. Ann. § 65-2416(a) (2018). The Tenth Circuit has also recognized
that states have a “significant” interest in public safety. See Evans v. Sandy City, 944
F.3d 847, 856 (10th Cir. 2019). State policies related to identification and
recordkeeping advance that interest. See Dennzs v. Charnes, 646 F. Supp. 158, 162 (D.
Colo. 1986). Finally, as above, states have a legitimate interest in how they expend
and preserve their own resources. States have chosen systems for recordkeeping and
identification that are efficient and the best use of taxpayer dollars. See generally 1V ance,
440 U.S. at 109 (court may consider the “secondary objective of legislative
convenience”). Opening up the ability to alter birth certificates to change a sex
marker plainly would require some expenditure of state resources; it is up to the state
to determine whether such expenditures are worth it.

Finally, it is worth reiterating the Court’s limited role in this matter. The Court has
not been asked whether it likes or approves of any given state law or policy. It must
only decide whether the state has a legitimate interest that could be advanced by the

policy. Anything beyond that is a matter for the state legislature and the voters.

13





Williamson, 348 U.S. at 488 (“For protection against abuses by legislatures the people
must resort to the polls, not to the courts.” (internal quotes omitted)).

Oklahoma and other states have created systems of recordkeeping that each
believes will best suit its purposes. States have a legitimate interest in maintaining
those systems. The Court should therefore hold Oklahoma’s policy is rationally
related to a legitimate government interest and dismiss the complaint.

ook
For these reasons, Amici States urge the Court to affirm the district court’s

dismissal of Plaintiff’s complaint.
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IDENTIFICATION AND INTERST OF AMICI

The States of Kansas, Alabama, Alaska, Arkansas, Georgia, Idaho, Indiana,
Iowa, Kentucky, Louisiana, Mississippi, Missouri, Montana, Nebraska, Oklahoma,
North Dakota, South Carolina, Texas, Utah, and West Virginia maintain records of
vital statistics and identification for their citizens and those born in the state. In order
to maintain uniform, complete, and accurate records, each State has passed laws and
enacted policies controlling the creation, organization, and preservation of those rec-
ords. Each unique system was chosen by each State’s legislature and executives for
accuracy, efficiency, and as the best use of limited state resources.

In addition, Kansas and other Amici States have adopted laws and policies
related to biological sex markers on vital records and identification documents. See,
e.g., S.B. 180, 2023 Leg. Sess. (Kan. 2023); Kansas Attorney General Opinion 2023-
2; 63 Oklahoma Statute § 1-321; Mont. Admin. R. 37.8.311. These laws and policies
could be impacted by the outcome of this litigation, and the States have a strong
interest in defending them.

Accordingly, Amici States file this brief in support of Defendant-Appellees

under Federal Rule of Appellate Procedure 29(a)(2).
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ARGUMENT

This Court should affirm the district court’s order dismissing Plaintiff-Ap-
pellants’ claim that Tennessee’s common-sense, scientifically accurate policy re-
garding the sex designation on birth certificates (whereby biological males are
listed as male and biological females are listed as female) somehow violates the
federal Constitution. Plaintiff-Appellants’ challenge to Tennessee’s policy of not
allowing individuals to change the sex marker on their birth certificates—which
Plaintiff-Appellants frame as a denial of their informational privacy rights and sub-
stantive due process rights—amounts to a challenge to Tennessee’s ability to cre-
ate, organize, and preserve its records of vital statistics and identification in the
way the State sees fit. Their arguments elevate modern theories about gender iden-
tity over the State’s decision to recognize that there are two sexes determined at
birth.

The right to informational privacy has been assumed—but never actually
recognized—Dby the Supreme Court. The Sixth Circuit does recognize the right in
some limited circumstances, but has never come close to announcing a right to in-
formational privacy in one’s transgender status or gender identity. And, under its
test for assessing such a right, it should not do so now. Plaintiff-Appellants essen-
tially concede this by urging the Court to apply fringe, out-of-circuit caselaw. As

it has repeatedly done, the Court should reject this invitation. But if the Court does
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consider other circuits’ tests, it will find that these courts have often called their
own precedent into question or avoided applying it altogether. The circuits that
continue to find new informational privacy rights do so based on their own ill-sup-
ported caselaw, which this Court has already rejected.

Plaintift-Appellants also claim Tennessee has violated their substantive due
process rights by requiring them to present birth certificates containing their bio-
logical sex (as opposed to gender identities) when accessing state benefits and em-
ployment. But Tennessee law does not require this. Tennessee law permits any
number of documents to prove identity, and as Plaintiff-Appellants’ own complaint
demonstrates, they already possess these documents. Finally, even if Tennessee
regulations require a birth certificate for some discretionary state licenses, Plain-
tiff-Appellants have completely failed to allege facts showing that this affects
them. They have not stated any desire to obtain one of these licenses, let alone
made an effort to do so.

Plaintiff-Appellants have failed to state a claim for a violation of their con-
stitutional rights. The Court should affirm the dismissal of their claims.

I. The Sixth Circuit should not recognize a new right to informational pri-
vacy in one’s transgender status or gender identity

Plaintiff-Appellants claim they have a right to informational privacy in their

transgender statuses or gender identities. The Supreme Court has never expressly
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recognized a constitutional right to informational privacy, and it is unsettled
whether one exists at all. See Nat’l Aeronautics & Space Admin. v. Nelson, 562
U.S. 134, 161 (2011) (Scalia, J., concurring) (“Our due process precedents, even
our ‘substantive due process’ precedents, do not support any right to informational
privacy.”); Lee v. City of Columbus, 636 F.3d 245, 260 n.8 (6th Cir. 2011)
(“Whether a broader right to nondisclosure of private information even exists re-
mains an open question under the Supreme Court’s recent jurisprudence.”); Lam-
bert v. Hartman, 517 F.3d 433, 440 (6th Cir. 2008) (discussing how, at that point,
the Supreme Court has only twice assumed without deciding there was such a
right). Nevertheless, the circuits have identified a right to informational privacy in
some circumstances, and each has developed its own test to determine if the right
is implicated in any given context.

The Sixth Circuit has not recognized a right to informational privacy in
one’s transgender status or gender identity (or come anywhere close to doing so).
Therefore, Plaintiffs are forced to rely on out-of-circuit cases, which they claim to
have established this right. They invite the Court to follow this precedent. The
Court should decline the invitation. Courts should be hesitant to expand constitu-
tional rights beyond those expressly protected by the constitution. J. P. v. DeSanti,
653 F.2d 1080, 1090 (6th Cir. 1981) (“Inferring very broad ‘constitutional’ rights

where the Constitution itself does not express them is an activity not appropriate to
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the judiciary.”). Appropriately, the Sixth Circuit has only recognized the unex-
pressed right to informational privacy in very limited circumstances not implicated
here. And it has repeatedly differentiated its test from those of other circuits and
rejected their approaches. Reliance on out-of-circuit caselaw would be especially
specious now when those circuits have expressed doubt as to the correctness of
their own precedent or have built their caselaw on unstable foundations.
a. The Sixth Circuit has long recognized it has a different, more limited test

for informational privacy than other circuits

The Supreme Court has assumed without deciding there is a constitutional
right to non-disclosure of certain private information under the Due Process Clause
of the Fourteenth Amendment. See Nelson, 562 U.S. at 138; Nixon v. Adm'’r of
Gen. Servs., 433 U.S. 425,457 (1977); Whalen v. Roe, 429 U.S. 589, 598-99
(1977). Some circuits have taken Nixon and Whalen to stand for the proposition
that there 1s a general constitutionally protected right to informational privacy. The
Sixth Circuit is not one of them. See Wilson v. Collins, 517 F.3d 421, 429 (6th Cir.
2008) (“Whereas some other circuits have recognized the existence of a constitu-
tional right of privacy in various types of confidential information, the Sixth Cir-
cuit has held that the Constitution does not encompass a general right to nondisclo-
sure of private information.” (internal citations and quotation marks omitted)); see

also Overstreet v. Lexington-Fayette Urb. Cnty. Gov'’t, 305 F.3d 566, 574 (6th Cir.
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2002) (“This Court has been loath to view either Whalen or Nixon as having cre-
ated a constitutional privacy right that protects against the disclosure of personal
information.”).

There is no general right to informational privacy in this Circuit. When such
a right is claimed, the Court considers the issue narrowly and applies a very strin-
gent test. “This circuit has read Whalen and Nixon narrowly, and will only balance
an individual’s interest in nondisclosure of informational privacy against the pub-
lic’s interest in and need for the invasion of privacy where the individual privacy
interest is of constitutional dimension.” Kallstrom v. City of Columbus, 136 F.3d
1055, 1061 (6th Cir. 1998). This right is “restricted to protecting those personal
rights that can be deemed fundamental or implicit in the concept of ordered lib-
erty.” Overstreet, 305 F.3d at 574 (internal quotation marks omitted) (quoting
J.P., 653 F.2d at 1090). Therefore, the Court must find the right rises to a constitu-
tional dimension, disclosure would cause harm, and the harm is not outweighed by
a legitimate government interest.

In only a few circumstances have parties shown their claimed rights pass this
test. For example, a woman’s privacy interest in the explicit details of her rape
rose to a constitutional dimension because of the humiliating nature of such infor-
mation. Bloch v. Ribar, 156 F.3d 673, 685 (6th Cir. 1998). The right was violated

when a sheriff released those details during a press conference for no legitimate
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reason. Id. at 656. And undercover police officers’ privacy interest in their home
addresses rose to a constitutional dimension when criminals—against whom the
officers testified—requested the addresses. Kallstrom, 136 F.3d at 1059, 1062.
The criminals had a “propensity for violence and intimidation,” creating a specific
threat to the personal safety of the officers. /d. at 1059. Release of that infor-
mation when the city could not show a compelling government interest in doing so
violated their rights. Id. at 1065.

Plaintiff-Appellants’ asserted right to informational privacy in their
transgender status or gender identity does not come close to passing this test. They
have not pled facts demonstrating that the right to privacy in one’s transgender sta-
tus or gender identity is “fundamental or implicit in the concept of ordered liberty.”
Overstreet, 305 F.3d at 574. They have not pled facts indicating they face a spe-
cific harm if the information is released. They have not shown the government
causes harm by disclosing this information. (Nor could they. The State does not
have this information to disclose.) They have not shown there is no legitimate rea-
son for the State to include someone’s biological sex on their birth certificate such
that the balance of harms favors them. Therefore, the Court should not find they
have stated a claim for informational privacy.

b. The Sixth Circuit should not adopt the reasoning of circuits that have
expressed doubt as to the correctness of their own caselaw or declined to

apply it
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The Sixth Circuit has repeatedly recognized that its test is much narrower
than those of other circuits. See Lambert, 517 F.3d at 440 (“This court, in contrast
to some of our sister circuits, ‘has narrowly construed the holdings of Whalen and
Nixon to extend the right to informational privacy only to interests that implicate a
fundamental liberty interest.””); Lee, 636 F.3d at 259 (same); Bloch, 156 F.3d at
683—84 (“Unlike many other circuits, this court has narrowly construed the hold-
ings of Whalen and Nixon to extend the right to informational privacy only to inter-
ests that implicate a fundamental liberty interest.”). It has repeatedly declined to
adopt out-of-circuit precedent. J. P., 653 F.2d at 1088-90.!

The Court should not break with circuit precedent now and extend the al-
leged right to informational privacy by adopting a test or borrowing reasoning
from any circuit that has cast doubt on its own caselaw in this area. As Nelson
makes clear, the Supreme Court has never actually recognized a right to informa-
tional privacy. 562 U.S. at 138 (“We assume, without deciding, that the Constitu-

tion protects a privacy right of the sort mentioned in Whalen and Nixon.”); id. at

! The Sixth Circuit has already expressly rejected some circuits’ tests and re-
liance on Whalen. J. P. v. DeSanti, 653 F.2d 1080, 1088-90 (6th Cir. 1981) (re-
jecting the approach of the Third, Fifth, and Eleventh Circuits). To the extent any
of these circuits have reached this issue and found there is an informational privacy
right in transgender status or gender identity (Amici do not believe they have), the
Court should not change course and adopt their approaches now.

8
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146 (“[N]o other decision has squarely addressed a constitutional right to informa-
tional privacy.”). Some members of the Court took issue with assuming the Con-
stitution protected such a right at all and would have expressly held there is no
right to informational privacy. See Nelson, 562 U.S. 134, 161 (Scalia, J., concur-
ring).

In recent years, some circuits have taken notice of the Court’s practice of
“assuming without deciding” a constitutional right to informational privacy exists
and have questioned their own caselaw on the subject. The Eighth Circuit—sitting
en banc—acknowledged Nelson “confirmed that our court and other circuits erred
in reading inconclusive statements in Whalen and Nixon as Supreme Court recog-
nition of a substantive right to informational privacy.” Dillard v. O ’Kelley, 961
F.3d 1048, 1054 (8th Cir. 2020) (en banc). The Tenth Circuit has likewise called
into question its own precedent. “[I]t can no longer be said in the context of gov-
ernment disclosure of information that there is no dispute that confidential medical
information is entitled to constitutional privacy protection. The Supreme Court has
stated that this is an open question—it has never held that there is a constitutional
right to prevent government disclosure of private information.” Leiser v. Moore,
903 F.3d 1137, 1144 (10th Cir. 2018) (internal citation, alteration, and quotation

marks omitted). While neither of these circuits have expressly overturned their





Case: 23-5669 Document: 42  Filed: 12/28/2023 Page: 14

prior precedent,? this Court should hesitate before relying on any cases they them-
selves acknowledge may be incorrect.

Other Circuits have continued the practice of “assuming without deciding”
that the Constitution protects a right to informational privacy (often without ad-
dressing Nelson) when the case can be resolved on other grounds. See, e.g., Doe v.
Gray, 75 F.4th 710, 717 (7th Cir. 2023); Doe v. Garland, 17 F.4th 941, 947 (9th
Cir. 2021), cert. denied, 142 S. Ct. 2815 (2022) (recognizing without discussing
the conflict); In re U.S. Off. of Pers. Mgmt. Data Sec. Breach Litig., 928 F.3d 42,
72 (D.C. Cir. 2019); Nunes v. Massachusetts Dep 't of Correction, 766 F.3d 136,
144 (1st Cir. 2014); Wyatt v. Fletcher, 718 F.3d 496, 505 (5th Cir. 2013). The
Fourth Circuit has both assumed without deciding that the right exists and stated
that it does, as it acknowledged in Payne v. Taslimi, 998 F.3d 648, 655 (4th Cir.),

cert. denied, 142 S. Ct. 716 (2021).> The Sixth Circuit should not do as these

2 The Eighth Circuit stopped short of holding the right does not exist because
Defendants had not raised the issue below and because the case could be resolved
on other grounds (the clearly established prong of qualified immunity). Dillard v.
O’Kelley, 961 F.3d 1048, 1054 (8th Cir. 2020). The Tenth Circuit likewise re-
solved the case on the clearly established prong of qualified immunity. Leiser v.
Moore, 903 F.3d 1137, 1144 (10th Cir. 2018).

> When it did recognize the existence of a right to informational privacy, the
Fourth Circuit applied a reasonable-expectation-of-privacy test and held there was
no constitutional right to privacy in sexual orientation as against a city’s back-
ground check of potential employees. Walls v. City of Petersburg, 895 F.2d 188,
193 (4th Cir. 1990).

10
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courts do and ignore persuasive Supreme Court authority to assume without decid-
ing that this right exists.

c. The Sixth Circuit should not adopt the reasoning of courts whose deci-
sions rest on unstable foundations

The Court should not break with circuit precedent and adopt out-of-circuit
reasoning from any circuit that rests its caselaw on a foundation that would not be
supported by Sixth Circuit precedent.

The Second Circuit has recognized the “right to maintain the confidentiality
of one’s transsexualism.” Powell v. Schriver, 175 F.3d 107, 111 (2d Cir. 1999).
With little discussion as to its reasoning, the Powell court upheld a jury verdict
against a corrections officer who had revealed “—in the presence of other inmates
and staff members—that [the prisoner] had had a sex-change operation and that
she was HIV-positive.” Id. at 109. The court, bound by its own precedent, consid-
ered this release of information a violation of the prisoner’s “constitutional right to
maintain medical confidentiality.” Id. at 112.

The Sixth Circuit should not follow Powell. First, Powell was decided with-
out the benefit of the Supreme Court’s clear statement on the uncertainty of the
right to informational privacy in Nelson. As such, the Powell court was bound by
its own precedent. The Second Circuit had already held people with HIV had a
constitutionally protected right to confidentiality in their medical records. See Doe

v. City of New York, 15 F.3d 264, 267 (2d Cir. 1994). However, even without the
11
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benefit of Nelson (which it now has), the Sixth Circuit has held there is no general
constitutional right to privacy in medical information. See Gutierrez v. Lynch, 826
F.2d 1534, 1539 (6th Cir. 1987) (“[W]e conclude that plaintiff’s medical records
are not protected by the constitutional right to privacy. We find this case to be in-
distinguishable from Whalen v. Roe.”).

Further, the Court should not take one single sentence out of context without
considering the underlying facts, which are highly distinguishable. There is a
world of difference between the unauthorized release of medical information to
other prisoners and the inclusion of someone’s biological sex on a birth certificate.
Medical information is broadly considered personal and private; information on an
identity document is not. People generally have control over their own medical
files and disclosure of those files; the state is the one who authorizes, issues, con-
trols, and regulates birth certificates. Finally, Tennessee is not disclosing whether
Plaintiff-Appellants have had sex change operations or any other diagnoses they
may have received. To the extent it can be argued the State is disclosing infor-
mation at all (it is not), it would only be disclosing the Plaintiff-Appellants’ sex as
recognized by a doctor when they were born. Even the Second Circuit has not ap-
plied Powell to facts such as these. The Court should, therefore, not follow Powell

or give it any persuasive weight.
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The Court should also refrain from adopting the reasoning and conclusions
of district courts, particularly when those courts misstate the law. For example, the
district court in the District of Puerto Rico held the Commonwealth’s policy of not
allowing transgender individuals to change the sex marker on their birth certifi-
cates violated their right to informational privacy. Arroyo Gonzalez v. Rossello
Nevares, 305 F. Supp. 3d 327, 333 (D.P.R. 2018). In reaching this conclusion, the
court quoted Nelson—“The confidentiality branch, also referred to as ‘informa-
tional privacy’, see Nelson, 562 U.S. at 146 (2011)”—without any acknowledge-
ment that Nelson only assumed the right existed. Id.

The Arroyo Gonzalez district court then extended First Circuit caselaw to
places the First Circuit Court of Appeals has never even taken it. See id. (citing
Daury v. Smith, 842 F.2d 9, 14 (1st Cir. 1988)). The First Circuit has both stated,

9

“Whalen stops short of recognizing a constitutional right in informational privacy,’
Borucki v. Ryan, 827 F.2d 836, 841 (1st Cir. 1987) and held the right might exist,
Nunes, 766 F.3d at 143. But the First Circuit has never found that the right (if it
exists) has been violated under facts such as these. See id.; United States v. Kra-
vetz, 706 F.3d 47, 63 (1st Cir. 2013); Vega-Rodriguez v. Puerto Rico Tel. Co., 110
F.3d 174, 183 (1st Cir. 1997); Harrington v. Almy, 977 F.2d 37, 43 (1st Cir. 1992);

Daury, 842 F.2d at 14. This Court should not recognize a brand-new right based

13
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on First Circuit caselaw if the First Circuit Court of Appeals would not even do so.

Arroyo Gonzalez is therefore inapplicable and unpersuasive.

*hk

In sum, the Sixth Circuit has repeatedly declined to apply other circuits’ tests
when considering the right to informational privacy. No other circuit has recog-
nized a right to informational privacy in one’s transgender status or gender identity
by applying the same test the Sixth Circuit has applied for decades. It is unclear
whether those that are not bound by their own precedent would recognize the right
today. And the Supreme Court has cast doubt on whether any right to informa-
tional privacy is protected by the Constitution. Nothing in Plaintiff-Appellants’
complaint or opening brief justifies throwing off precedent and clear statements by
this Court in order to recognize a brand-new right unsupported by the text of the
Constitution.

I1. Plaintiff-Appellants misstate the law and ignore obvious solutions to their
alleged due process harms

Plaintiff-Appellants have also claimed Tennessee’s policy violates their
Fourteenth Amendment rights to substantive due process, in part because they are
“forced” to disclose their birth certificates to access government benefits, employ-
ment, etc. Amend. Complaint at 2, § 3; 12, 9 54. As this court is aware, the Su-

preme Court recently made it abundantly clear substantive due process rights—if
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they exist—“must be ‘deeply rooted in this Nation’s history and tradition’ and ‘im-
plicit in the concept of ordered liberty.”” Dobbs v. Jackson Women'’s Health Org.,
597 U.S. 215, 231 (2022) (quoting Washington v. Glucksberg, 521 U.S. 702, 721
(1997)). See also L. W. by & through Williams v. Skrmetti, 83 F.4th 460, 473 (6th
Cir. 2023) (recognizing that, even before Dobbs, “substantive due process is a
treacherous field” (internal quotation marks omitted)). States have included a
baby’s biological sex on the birth certificate since they began issuing them. Thus,
it is questionable whether there 1s a substantive due process right to change one’s
birth certificate so that one’s biological sex is not disclosed to government agen-
cies and potential employers. C.f. McElrath v. Califano, 615 F.2d 434, 441 (7th
Cir. 1980) (“Simply stated, the claim of the appellants to receive welfare benefits
on their own informational terms does not rise to the level of a constitutional guar-
antee.”).

Even if there is a right not to be forced to disclose one’s biological sex, Ten-
nessee has not infringed on it. Contrary to Plaintiff-Appellants’ claims, Tennessee
does not require them to disclose their birth certificates in the way they claim.*
Tennessee accepts, among other things, birth certificates, passports, or drivers’ li-

censes to obtain state health benefits. See Tenn. Code Ann. § 4-58-103(c). The

4 Plaintiff-Appellants have attached parts of the below statutes to their Open-
ing Brief. See Aplt. Add. at 10-20. They include only the parts that support their
position. But the full statutes show Tennessee accepts any number of documents.

15
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same is true to prove for employment verification, Tenn. Code Ann. § 50-1-
703(a)(1), or to obtain financial assistance for housing, Tenn. Comp. R. & Regs.
0770-01-05-.13(2)(c)(1). While Plaintiff-Appellants had to submit additional doc-
umentation at times, they have not alleged they were prevented from accessing
other identification documents, or, indeed, in changing the sex marker on existing
documents. See Amend. Complaint at 19, q 89 (“Ms. Gore has [changed] her name
and gender marker to be consistent with her female gender identity in all her iden-
tity documents except her birth certificate. This includes, inter alia, her Tennessee
state identification card, Tennessee voter registration card, and social security rec-
ords.”); id. at 22, 9 108 (“In 1996, Ms. Combs [changed] her name on her driver’s
license, Social Security records and passport.”); id. at 26, 9 135 (““Aside from up-
dating the name and gender marker on her driver license, L.G. has [changed] her
name and gender marker in her social security records and U.S. Passport to be
consistent with her female gender identity.”); id. at 30, 4 159 (“K.N. has [changed]
her name and gender marker to be consistent with her female gender identity in all
her identity documents except her birth certificate. This includes, inter alia, her
driver license, social security records, and U.S. Passport.”). Tennessee does re-
quire a birth certificate to become a professional counselor, Tenn. Comp. R. &

Regs. 0450-01-.05(1)(f), but not one of the Plaintiff-Appellants has expressed any
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interest in becoming a counselor, let alone pled they were harmed by this specific
requirement, see generally Amend. Complaint.

Amici note that not all Plaintiff-Appellants even reside in Tennessee. See Com-
plaint at 5, 9 17, 18 (L.G. resides in Kentucky, and K.N. resides in California).
The federal government sets the standards for employment eligibility and verifica-
tion and permits various documents to prove identify and eligibility to work. See
8 U.S.C. § 1324a(b)(1)(A). This has been adopted by several states. See, e.g., Ala.
Code § 31-13-9; Cal. Lab. Code § 2814; La. Stat. Ann. § 23:995; Miss. Code Ann.
§ 71-11-3; S.C. Code Ann. § 41-8-20; Tex. Gov’t Code Ann. § 673.001, ef segq.
Beyond this, states generally require individuals to prove their identities to access
benefits and accept multiple identification documents.

Therefore, assuming there is a substantive due process right to nondisclosure
of biological sex, Plaintiff-Appellants failed to allege they were actually harmed by
the State. Plaintiff-Appellants have failed to allege they were prevented from ac-
cessing employment or benefits because of their birth certificates. And Tennessee
and other states often accept multiple identification documents to access employ-
ment and state benefits. Not only have Plaintiff-Appellants failed to allege they
were prevented from obtaining these other documents, they have acknowledged
they have them in hand. Tennessee and other states may require a birth certificate

when a person applies for a discretionary state license, but Plaintiff-Appellants
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have failed to allege that they tried (or even want) to apply for one of these li-
censes. They have suffered no harm from the policy.

The Court should not accept Plaintiff-Appellants’ argument that Tennessee’s
policy harms them by requiring them to disclose a birth certificate to access gov-

ernment benefits or employment.
CONCLUSION

For the reasons stated above, Amici States urge the Court to affirm the dis-

missal of Plaintiff-Appellants’ complaint.
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INTRODUCTION AND INTERESTS
OF AMICI CURIAE"

When parents send their kids to school, they expect
educators to tell them about important things that might
come up. Parents need to know what’s happening in their
children’s lives to raise them and care for them well. After
all, while schools play a crucial role in educating children
and preparing them to perform “our most basic public
responsibilities,” Brown v. Bd. of Educ. of Topeka, 347
U.S. 483, 493 (1954), “the custody, care and nurture of the
child reside first in the parents,” Prince v. Massachusetts,
321 U.S. 158, 166 (1944).

For the most part, schools have respected the
relationship between parents and children. From medical
issues to disciplinary matters to bullying to grades, and
everything between, schools relay key information to
parents that may affect how they raise their young ones.
Schools usually recognize that the big decisions still lie
with the child’s parents.

The Montgomery County Board of Education is
different. The Board’s “Guidelines for Student Gender
Identity” includes a Parental Preclusion Policy that in
turn tells schools to develop a “gender-support plan”
without involving the parents. Worse still, schools
affirmatively withhold information about a student’s
gender-support plan from the student’s parents. Children
can go by a different name, use a different restroom, and
identify as a different gender at school—all without their
parents knowing. So the Policy boxes parents out from an
issue with “medical, social, and policy” implications. L. W.

* Under Supreme Court Rule 37.2, amici timely notified counsel of
record of their intent to file this brief.





by & through Williams v. Skrmetti, 8 F.4th 460, 491 (6th
Cir. 2023) (Sutton, J.). It prevents parents from fulfilling
their parental role.

Montgomery County’s policy disrupts “perhaps the
oldest of the fundamental liberty interests recognized by
the Court,” the right of parents to direct the care and
custody of their children. Troxel v. Granwville, 530 U.S. 57,
65 (2000). “[R]eal, everyday ties” are indispensable to
meaningful parent-child “connection[s].” Tuan Anh
Nguyen v. INS, 533 U.S. 53, 64-65 (2001). Those
connections then “promot[e] the ‘peace and tranquility of
States and families.” Michael H. v. Gerald D., 491 U.S.
110, 125 (1989) (Secalia, J. plurality). And the Amici
States—all States, really—have “an interest in not
undermining that [family] unit.” Wynn v. Carey, 582 F.2d
1375, 1385 (7th Cir. 1978). They should avoid anything
that “hinder[s]” parents’ ability to carry out their duties.
Prince, 321 U.S. at 166.

But in the Fourth Circuit, parents have no right to
challenge policies like the Parental Preclusion Policy—
despite their affront to these core rights—because most
parents will now be found to lack standing. According to
a majority opinion here, only parents of children that
“have gender support plans, are transgender or are ...
struggling with issues of gender identity” might have
standing. Pet.App.5a. But among other things, that
approach presents a catch-22. The Policy’s secret nature
deprives parents of key information about their children’s
lives and deprives them of the information they’d need to
sue. And once parents know that their child is exploring
his or her gender identity, the parents’ harm—and thus
standing to sue—may be gone. Family ties, then, will fall
by the wayside.





This logic can’t be right. Parents must have the right
to ask for the courts’ help in securing the fundamental
right to know what schools are doing with their kids. So
the Court should grant certiorari here to ensure all
parents have a way to vindicate their fundamental familial
interests. And beyond that, the Court should grant
certiorari to explain that policies like this one—policies
that intentionally keep parents in the dark—cannot be
justified in our parent-first society.

SUMMARY OF ARGUMENT

In the past several years, school districts have enacted
policies that forbid school officials from disclosing
information about a student’s transgender status to
parents unless the student authorizes the disclosure.
These policies violate parents’ fundamental rights by
preventing them from making crucial decisions about
their child’s identity and health. Yetin the Fourth Circuit,
most parents have no means to even ask for relief.

I. The Fourth Circuit did not suggest that the Policy
passes constitutional muster, as it refused to even engage
the issue. Instead, the court said that parents must wait
until they learn their “children have gender support plans,
are transgender or are even struggling with issues of
gender identity.” Pet.App.5a. But this limitation
misunderstands the harm the Policy causes. The Policy’s
secretive nature hurts Parents by shutting them out of the
decision-making process. The Fourth Circuit’s holding
deepens conflicts in the circuit courts related to
transgender minors and school policies. It worsens
confusion on these issues all around. And without this
Court’s review, parents in Montgomery County and other
places where similar policies have taken effect will have no
recourse.





II. In truth, the Policy does not pass constitutional
muster. It conflicts with how our Constitution treats
parental rights. Parents get “to make decisions
concerning the care, custody, and control of their
children.” Troxel, 530 U.S. at 66. “Parents can and must
make those judgments.” Parhamv.J.R.,442 U.S. 584, 603
(1979). And “[s]limply because the decision of a parent is
not agreeable to a child or because it involves risks does
not automatically transfer the power to make that decision
from the parents to some agency or officer of the state.”
Id. Montgomery County forgets all that. Its choice to
erase parents from the equation can have severe
consequences for the child, the parents, and the
community.

REASONS FOR GRANTING THE PETITION

I. The Court should grant the Petition to clarify
that parents have standing to bring cases in this
confused area of the law.

A. In the last five-or-so years, the number of
transgender-identifying children has rapidly grown. In
2017, just 0.7% of high schoolers so identified. See JODY
L. HERMAN ET AL., AGE OF INDIVIDUALS WHO IDENTIFY
AS TRANSGENDER IN THE UNITED STATES, WILLIAMS
INST. (2017), https://tinyurl.com/29tvbdbk. By 2022, that
number “doubled” to 1.43%—or around 300,000 high
schoolers. JoDY L. HERMAN ET AL., HOW MANY ADULTS
AND YOUTH IDENTIFY AS TRANSGENDER IN THE UNITED
STATES, WILLIAMS INST. (2022), https://tinyurl.com/
345tyu65. Younger teens are particularly likely to identify
as transgender: while only 7.6% of the population, they’re
18% of transgender people. See Azeen Ghorayshi, Report
Reveals Sharp Rise in Transgender Young People in the





U.S., N.Y. TIMES (June 10, 2022), https://tinyurl.com/
3anymes3.

Schools have struggled with how to address this
growing population, wrestling with whether and how to
support various means for students to transition to a
different gender identity. See Leor Sapir, The ‘T’
Piggybacking on the ‘LGB,” CITY JOURNAL (Sept. 27,
2022), http:/tinyurl.com/5n7ut997 (providing statistics).
But across the board, transitioning has “significant
effects” on children in terms of “psychological
functioning.” HILARY CASS, INDEPENDENT REVIEW OF
GENDER IDENTITY SERVICES FOR CHILDREN AND YOUNG
PEOPLE: INTERIM REPORT, CASS REV. (2022),
https://tinyurl.com/3z6bkcay (UK NHS-commissioned
independent report). And the jury is still out on whether
those effects are overall positive—that is, if transitioning
on balance helps. See, e.g., James S. Morandini et al., Is
Social Gender Transition Associated with Mental Health
Status in Children and Adolescents with Gender
Dysphoria?, 52 ARCHIVES OF SEXUAL BEHAVIOR 1045,
1057 (2023) (noting, for example, that living a double life
introduces another harm called “concealment stress”).
What's clear to everyone, though, is that transitioning “is
not a neutral act.” Cass, supra, at 63.

Rather than engage with these difficult questions by
working openly and building consensus, schools have often
chosen secrecy. Organizations like the Human Rights
Campaign or National Education Association encourage
schools to exclude parents from decision-making. See
GLSEN, MoDEL LOCAL EDUCATION AGENCY POLICY ON
TRANSGENDER AND NONBINARY STUDENTS,
https://tinyurl.com/yrjefsm6 (2020); Michael Torres,
Whether You Like It Or Not, CITY JOURNAL (July 18,
2023), https://tinyurl.com/33z27she. And schools have





listened. Right now, over 1,000 districts that include over
18,000 schools and nearly 11 million students across 37
States and the District of Columbia have parental-
preclusion policies. List of School District Transgender —
Gender Nonconforming Student Policies, PARENTS
DEFENDING EDUC., https://tinyurl.com/2p8twbe8 (last
updated Jan. 3, 2023). Under these policies, teachers and
administrators secretly help students “obtain medical
care, housing and legal advice without the parents’
knowledge.” Katie Baker, When Students Change Gender
Identity, and Parents Don’t Know, N.Y. TIMES (Jan. 23,
2023), https://tinyurl.com/2m99ey9h (cataloguing
examples across every demographic). And some push for
an even more aggressive approach, in which school
personnel work with other authorities to remove students
from homes considered insufficiently supportive. See, e.g.,
Melissa Moschella, Natural Law, Parental Rights, and
the Defense of “Liberal” Limits on Government: An
Analysis of the Mortara Case and Its Contemporary
Parallels, 98 NOTRE DAME L. REV. 1559, 1582-91 (2023).

In short, the growing population of affected students, a
lack of eclarity in legal standards, the increasing
prevalence of proposals for parental-preclusion policies,
and opaqueness in the relevant medical evidence has made
“the transgender student parental notification debate ...
one of the most prevalent and complex issues that states
and educational institutions must address.” Stephen
McLoughlin, Toxic Privacy: How the Right to Privacy
Within the Transgender Student Parental Notification
Debate Threatens the Safety of Students and
Compromises the Rights of Parents, 15 DREXEL L. REV.
327, 331 (2023).

In fact, most every level and branch of government has
had trouble responding to these issues; sound legal





analysis is disappointingly absent. Many school districts,
for example, justify withholding a child’s transgender
status based on flawed interpretations of the Family
Educational Rights and Privacy Act or Title IX. Torres,
supra; see also Priscilla DeGregory & Katherine Donlevy,
NJ school districts temporarily blocked from enforcing
requirement to notify parents if child changes gender
identity, N.Y. PoOST (Aug. 18, 2023, 9:36 p.m.),
https://tinyurl.com/ykums6na (describing a New Jersey
district’s litigation over a parental-preclusion policy). And
federal law isn’t the only thing to blame. For years,
“[ulncertainties in state legislative activity” have plagued
this issue as well. Erin Cranor, Out in Public: Legal and
Policy Benefits of Open, Cooperative K-12 Transgender
Policy Development, 2019 B.Y.U. Epuc. & L.J. 191, 204
(2019) (naming it the “unpredictable milieu”). Meanwhile,
state and federal agencies alike have created “a messy
landscape of confusing and conflicting rules” for
transgender students and their parents. Drew Fabricius,
Competing for the Starting Line: How Ombuds Programs
Can Help Transgender Student-Athletes Participate
Under Various State Policies, 2023 J. DISP. RESOL. 85,
112 (2023).

So it’s no surprise that lawsuits “about the nature and
scope of parental rights” related to their children’s sexual
identities are “proliferat[ing].” Elizabeth R. Kirk,
Parental Rights: In Search of Coherence, 27 TEX. REV. L.
& PoL. 729, 730 (2023). The common thread through these
lawsuits is that schools make a practice of acting “without
[] parents’ knowledge or consent.” Id.; see also Maggie
Paino & Suzanne Eckes, Do Parents Have A
Fundamental Right to Know About Their Child’s Gender
Identity in School?, 405 EDUC. L. REP. 17 (2022) (noting
schools’ struggle to respect “parents’ right to know about
their child’s gender identity”). Just between 2020 and





2023, parents filed nearly a dozen high-profile lawsuits
challenging parental-preclusion policies. Baker, supra;
see also Kirk, supra (listing those lawsuits as one category
among many). This case, of course, is one of them.

These lawsuits have produced an inconsistent mass of
decisions about how schools and other institutions must
address children who raise questions about their gender
identity. See Ryan Bangert, Parental Rights in the Age of
Gender Ideology, 27 TEX. REV. L. & PoL. 715, 724 (2023)
(observing “starkly divergent results” in federal parental
rights cases); Desirée LeClercq, The Disparate
Treatment of Rights in U.S. Trade, 90 FORDHAM L. REV.
1, 53 (2021) (noting this uncertainty by federal courts).
For example, circuits disagree about whether state laws
concerning gender-related treatments for minors likely
violate parental rights. Compare Brandt by and through
Brandt v. Rutledge, 47 F.4th 661, 671 (8th Cir. 2022)
(likely violate), with L.W., 73 F.4th at 413 (likely do not
violate). “[T]here is a fundamental circuit split” between
the First and Third circuits on the extent of parents’ right
to direct in-school instruction on transgender issues, too.
Tatel v. Mt. Lebanon Sch. Dist., No. 22-c¢v-837, 2023 WL
3740822, at *12 (W.D. Pa. May 31, 2023) (summarizing
cases). And on our specific issue—parents’ right to know
about a student’s wish to transition—courts disagree
sharply. Compare Willey v. Sweetwater Cnty. Sch. Dist.
No. 1 Bd. of Trustees, No. 23-cv-69, 2023 WL 4297186, at
*14 (D. Wyo. June 30, 2023) (right to know), and Ricard v.
USD 475 Geary Cnty., KS Sch. Bd., No. 5:22-cv-4015, 2022
WL 1471372, at *8 (D. Kan. May 9, 2022) (same), with
Regino v. Staley, No. 22:3-cv-32, 2023 WL 4464845, at *3
(E.D. Cal. July 11, 2023) (no right to know).

Altogether, courts appear just as confused as schools
are when it comes to how to grapple with transgender





students in schools. See Rachel N. Morrison, Gender
Identity Policy Under the Biden Administration, 23
FEDERALIST SoC’Y REV. 85, 122 (2022) (saying it’s
generally unclear how agencies, “schools, and courts will
treat” transgender-related policies).

B. This confusion in this area of the law now infects
standing. Ronna Greff Schneider, School Matters, 92 U.
CIN. L. REV. 1, 8 (2023) (noting sharp increase in lower-
court opinions handling issues discussed in John Doe).
But America can’t afford confusion over standing in these
cases because standing is an indispensable component of
resolving all these substantive questions in court. If the
courts aren’t clear on standing—and especially on the
standing of children’s guardians and next friends—then
resolving the downstream questions about the
intersection of parental rights and care of students
(particularly those identifying as transgender) becomes
impossibly difficult. Parents, state legislatures, schools,
interest groups, courts—everyone remains in the dark
until clear answers emerge on standing. And these issues
won’t disappear. In fact, the numbers say they're just
beginning.  Whether the Parents have standing is
therefore an important question of federal law not yet
settled.

The Court should thus grant the Petition to settle the
question in Parents’ favor. No one disagrees that Parents
show causation and redressability—the only question is
whether they show an “injury in fact” that is “imminent.”
Thole v. U.S. Bank N.A., 140 S. Ct. 1615, 1618 (2020).
Parents’ children attend schools that employ the
challenged policy, but the parents haven’t provided any
evidence their children identify as transgender. Even so,
it’s plain enough Parents have standing. Basic standing
principles yield this proposition: a party with a right to
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know certain information has standing to challenge a
governmental policy that says if the government discovers
that information it will intentionally hide it from the right-
holding party. And so “[w]here a school district or its
employees affirmatively act to prevent a parent from
having information necessary to make informed decisions
about their child’s safety, the parent has standing to bring
their own claims.” Posey v. S.F. Unified Sch. Dist., No.
23-cv-2626, 2023 WL 8420895, at *6 (N.D. Cal. Dec. 4,
2023).

First, imminence (one of the decisive factors in the
decision below) is an “elastic concept” intended only to
ensure injuries aren’t “too speculative.” Lujan v. Defs. of
Wildlife, 504 U.S. 555, 564 n.2 (1992). Clapper itself says
this Court doesn’t always or “uniformly require plaintiffs
to demonstrate that it is literally certain” parties will
suffer the alleged harm, Clapper v. Amnesty Int’'l USA,
568 U.S. 398, 414 n.5 (2013)—though that’s how the lower-
court opinion reads. Indeed, this Court often allows
parties to show “imminence” in flexible, creative ways—
as in pre-enforcement challenges, for example. Laird v.
Tatum, 408 U.S. 1, 13-14 (1972). Those challenges most
often protect First Amendment rights, see, e.g., Jones v.
Coleman, 848 F.3d 744, 749 (6th Cir. 2017), but courts
allow “preenforcement review of facial due process
challenge” like the one here, too, Seegars v. Gonzales, 396
F.3d 1248, 1254 (D.C. Cir. 2005); see also Draper v.
Healey, 827 F.3d 1, 3 (1st Cir. 2016) (Souter, J.) (Due
Process pre-enforcement challenge to state firearm law).
Another example is data-breach cases, where plaintiffs
have standing when it’s “reasonable to infer that there
remain[ed] a substantial risk” their data could be stolen
again. In re U.S. Off. of Pers. Mgmt. Data Sec. Breach
Latig., 928 F.3d 42, 54-55 (D.C. Cir. 2019) (cleaned up). In
these forward-looking sorts of cases, even a “small”
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“probabilistic” injury can suffice. Vill. of Elk Grove Vill.
v. Evans, 997 F.2d 328, 329 (7th Cir. 1993).

Second, and relatedly, this Court doesn’t always
require “a plaintiff to expose himself to liability before
bringing suit to challenge the basis for the threat.”
MedImmune, Inc. v. Genentech, Inc., 549 U.S. 118, 128-29
(2007). Cases involving especially vulnerable persons are
good examples. Helling v. McKinney, 509 U.S. 25, 33-34
(1993). Prisoners, for example, needn’t “wait until actual
casualties occur” to challenge “unreasonable threat[s]” to
their safety. Hoptow:tv. Spellman, 753 F.2d 779, 784 (9th
Cir. 1985).

The States’ experience shows all too clearly that
children are the “least powerful of groups and most
vulnerable of persons.” In re K.H., 773 S.E.2d 20, 29 n.10
(W. Va. 2015) (cleaned up). They are the group “most in
need of” care and protection. Id. So requiring Parents to
“wait” to sue “until [they] actually lose[]” parental rights
and see their children suffer devastating harm from any
decisions that result “place[s] [them] between the devil
and the deep blue sea.” Sciolino v. City of Newport News,
480 F'.3d 642, 649 (4th Cir. 2007) (cleaned up). The Parents
shouldn’t have to wait for “a tragic event” to ensure their
children are protected. Vega v. Semple, 963 F.3d 259, 276
(2d Cir. 2020). Yet under the lower court’s logie, no one
could preemptively challenge this policy “until it is too
late” for students and parents. See Massachusetts v. U.S.
Dep’t of Health & Hum. Servs., 923 F.3d 209, 222 (1st Cir.
2019). That answer not only violates our moral
sensibilities, see Nat Stern, Separation of Powers,
Executive Authority, and Suspension of Disbelief, 54
Hous. L. REV. 125, 142 (2016), but it’s legally unnecessary,
too.
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At least in other contexts, courts at all levels have
usually taken a practical approach that should support
Parents’ standing here. Take Bay County Democratic
Party v. Land, 347 F. Supp. 2d 404, 423 (E.D. Mich. 2004),
where the court held the Democratic Party had standing
to challenge state rules about ballot casting and
tabulating. The court reasoned that the Party’s members
wouldn’t “know about their impending
disenfranchisement until election day when it [would] be
too late to challenge the rules of the secretary and director
of elections.” Id. The court’s point was pragmatic: making
the Party wait to sue until the policies were implemented
on Election Day would work the precise voting-rights
harm the Party was trying to stop.

The same practical considerations say standing should
exist for Parents here. Making Parents wait to sue until
their child is on the Policy and Parents independently
discover their child’s status would hurt their parental
rights exactly like they’re worried about. Parents’
inability to identify specific harms here “is
understandable” because Montgomery County’s actions
“by their nature” “cannot be specifically identified in
advance.” Sandusky Cnty. Democratic Party v.
Blackwell, 387 F.3d 565, 574 (6th Cir. 2004). The Court
should therefore adopt a more pragmatic approach to
standing than the Fourth Circuit did. See NAACP v.
Alabama, 357 U.S. 449, 459 (1958) (showing that each
case’s standing analysis should carefully consider how
standing affects underlying rights).

Third, the circuit court’s decision gives rise to a catch-
22: Parents can show standing only if they overcome
Montgomery County’s secrecy efforts and discover their
child is transitioning. That may be an impossibility, as
schools have even been known to alter documentation to
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hide that information. See, e.g., Compl. 11 114-36, Mead
v. Rockford Pub. Sch. Dist., No. 1:23-c¢v-1313 (W.D. Mich.
Deec. 18, 2023), ECF No. 1. But even if the parents do find
out about enough information to show standing under the
Fourth Circuit’s test, then their secrecy injury dissipates
in the same moment, and they don’t need a claim at all
anymore. The Court should reject this result. NAACP,
357 U.S. at 459 (rejecting a standing theory that would
“nulliffy]” the claimed “right” the “moment” the plaintiff
asserts it). The Policy subjects Parents to a secret policy
and boxes them out of their child’s life indefinitely—that’s
enough harm for standing purposes.

C. Along the way to stripping Parents of their
otherwise self-evident right to bring suit, the Fourth
Circuit majority also warped some of this Court’s key
standing decisions.

Most obviously, the lower court got this Court’s
decision in Parents Involved wrong. Parents Involved in
Cwmty. Sch. v. Seattle Sch. Dist. No. 1,551 U.S. 701 (2007).
Parents Involved gave parents standing “even though it
was far from clear that the school district would ever apply
that system to any of their children.” Robin Kundis Craig,
Admanistrative Law 1n the Roberts Court: The First Four
Years, 62 ADMIN. L. REV. 69, 84 (2010). But what
mattered to this Court was that the school district policy
forced parents to participate in an unconstitutional
system. Parents Involved, 551 U.S. at 719; see also
Pet.App.21a. So too here.

The circuit court incorrectly elided Parents Involved
by narrowing Parents Involved to apply to just equal-
protection cases. Pet.App.22a (“But nothing about
Parents Involved nor subsequent Supreme Court
decisions indicate the standing standard from Parents
Involved applies beyond the context of equal protection
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claims.”). That’s wrong; the Court applied it differently
just ayear ago. See West Virginia v. EPA, 142 S. Ct. 2587,
2594 (2022) (applying the Parents Involved voluntary-
cessation-as-mootness rule in an APA action). Other
lower courts haven’t read Parents Involved that way,
either; they've used Parents Involved in all sorts of
standing contexts. See, e.g., Parents Defending Educ. v.
Linn Mar Cmty. Sch. Dist., 8 F.4th 658, 666 (8th Cir.
2023) (applying Parents Involved to show standing in
First Amendment context); Franciscan All, Inc. v.
Becerra, 47 F.4th 368, 376 n.37 (5th Cir. 2022) (Title
IX/RFRA); Planned Parenthood of Greater Wash. & N.
Idaho v. DHHS, 946 F.3d 1100, 1108-1109 (9th Cir. 2020)
(competitor-standing issue in lawsuit challenging DHHS
Rule on statutory grounds); Liddell v. Special Admin. Bd.
of the Transitional Sch. Dist. of the City of St. Louis, 894
F.3d 959, 965-66 (8th Cir. 2018) (interpretation of a
settlement agreement); Ollier v. Sweetwater Union High
Sch. Dist., 768 F.3d 843, 864 (9th Cir. 2014) (Title IX). And
at least one lower court has used Parents Involved to find
due-process-claim standing to challenge potential “future
injury.” Martinez v. Malloy, 350 F. Supp. 3d 74, 88 (D.
Conn. 2018).

The Fourth Circuit majority’s take on Clapper as the
central, clinching case was also wrong, as Clapper is
different from this case. There, the Court held that the
plaintiffs failed to satisfy the imminence requirement
when they tried to show a potential future harm using only
a “speculative chain of possibilities.” Clapper, 568 U.S. at
414; see also id. at 410 (outlining the five detailed and
complicated steps in the plaintiffs’ inferential chain). But
the Parents don’t need anything like Clapper’s speculative
chain here. The Board has already admitted it enforces
its preclusion policy. So the only thing missing from
Parents’ allegations is this two-word sentence from one of
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the Parents’ children to school personnel: “I'm
transgender.”  And because the Policy hides that
disclosure, it might well have already happened. The lack
of a speculative chain “distinguish[es]” Clapper from this
case. Schuchardt v. President of the U.S., 839 F.3d 336,
350-51 (3d Cir. 2016) (awarding standing to a plaintiff
challenging NSA information-collection when plaintiff
showed only that he was possibly harmed). Clapper is also
inapplicable because it applied an “especially rigorous”
“standing inquiry” to a claim that touched the “fields of
intelligence gathering and foreign affairs.” 568 U.S. at
408; see also Hassan v. City of N.Y., 804 F.3d 277, 291 (3d
Cir. 2016) (holding certain Muslims had standing to sue
New York’s surveillance program although they couldn’t
allege that they personally had been surveilled because
they “possesse[d] something more than a general interest
in the proper execution of the laws” (quoting Stark v.
Wickard, 321 U.S. 288, 304 (1944))).

So the Fourth Circuit’s mistreatment of several of this
Court’s key standing authorities calls for intervention, too.
See Lambert v. Wicklund, 520 U.S. 292, 293 (1997)
(summarily reversing a lower court decision on parental
notification that was “in direct conflict with [this Court’s]
precedents”).

D. Finally, the court below ignored prudential aspects
this Court considers in resolving justiciability concerns.
Standing isn’t “an exercise in conceptual analysis but an
attempt to advance the purposes behind the case-or-
controversy requirement of Article III, including the
guaranty of actual adversity between the parties, the
limitation on the power of federal courts, and the
reservation of judicial resources to resolve more concrete
and pressing disputes.” Fla. State Conf. of NAACP v.
Browning, 522 F.3d 1153, 1161 (11th Cir. 2008) (cleaned
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up). What matters is if the party has a “personal stake” in
the matter. U.S. Parole Comm™n v. Geraghty, 445 U.S.
388, 403 (1980).

Here, the Policy specifically targets the parents
challenging the policy. The Policy does not harm the
general population. Nor does this Policy affect parents
who are fine with the steps to be taken under the Policy
(even if they miss the chance to consent expressly). So
Parents’ suit isn’t some kind of “generalized
grievance[]”—that is, “undifferentiated and ‘common to
all members of the public.” Lujan, 504 U.S. at 573-74.
Instead, the Policy harms parents of children subject to
the Policy who want to raise their children as they see fit
counter to the school’s preferred approach. They bring
the very thing targeted as proof of standing. The court
below got it wrong in ignoring these real harms.

Thus, granting certiorari here would give this Court a
chance to remind courts to approach standing with a clear
eye toward the realities of the situations they are asked to
address.

II. The Court should also grant the Petition to
protect crucial parental rights.

A. Beyond standing, Parents have it right on the
broader point: Policies like the one here interfere with the
parent-child relationship in an unconstitutional way.

Parental rights are a “fundamental liberty interest.”
Santosky v. Kramer, 455 U.S. 745, 753 (1982). They come
from natural law—Blackstone -called it “the most
universal relation in nature.” 1 William Blackstone,
Commentaries on the Laws of England *446 (1753). Or as
John Locke put it: “[t]he power ... that parents have over
their children, arises from that duty which is incumbent
on them, to take care of their offspring, during the
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imperfect state of childhood.” John Locke, Second
Treatise of Government ch. 6, § 58 (1690). This right
recognizes that children lack the “maturity, experience,
and capacity for judgment” that adults do and that the
“natural bonds of affection lead parents to act in the best
interests of their children.” Parham, 442 U.S. at 602.
Often, our laws accordingly “restrict[] certain choices that
... [children] are not yet ready to make with full benefit of
the costs and benefits attending such decisions.”
Thompson v. Oklahoma, 487 U.S. 815, 825 n.23 (1988). So
parents have a duty to raise their children, and with that
duty comes the attendant right to make choices for their
child.

This Court has consistently recognized that raising
one’s child is an “essential” right, Meyer v. Nebraska, 262
U.S. 390, 399 (1923), grounding the right in the liberty
interest of the due process clause, id. at 399-400. Over and
over again, the Court has noted that a parent’s right to
raise one’s own child is a “basic civil right[] of man,”
Skinner v. Oklahoma, 316 U.S. 535, 541 (1942), and “far
more precious ... than property rights,” May v. Anderson,
345 U.S. 528, 533 (1953). And this right comes from
history and tradition: “The history and culture of Western
civilization reflect a strong tradition of parental concern
for the nurture and upbringing of their children.”
Wisconsin v. Yoder, 406 U.S. 205, 232 (1972). Quite
simply, parental freedom to raise their children is “older
than the Bill of Rights” with its source “in intrinsic human
rights.” Smith v. Org. of Foster Families for Equal. &
Reform, 431 U.S. 816, 845 (1977).

This Court recognizes the primacy of parents in
rearing their children, and it has rejected the view that
“children are merely wards of the state.” Bangert, supra,
at 720. In Prince, for example, this Court said that
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parents prepare their children “for obligations the state
can neither supply nor hinder. And it is in recognition of
this that these decisions have respected the private realm
of family life which the state cannot enter.” 321 U.S. at 166
(cleaned up). Or as the Court put it in Pierce v. Society of
the Sisters of the Holy Names of Jesus and Mary: “[t]he
child is not the mere creature of the State,” but “those who
nurture him and direct his destiny have the right, coupled
with the high duty, to recognize and prepare him for
additional obligations.” 268 U.S. 510, 535 (1925). So when
it comes to a child’s upbringing, parents decide.

B. This case calls out for review because it directly
concerns parental rights to direct central, critical aspects
of their children’s lives. Parham, 442 U.S. at 604; Meyer,
262 U.S. at 400; Yoder, 406 U.S. at 231. For example, in
Parham, this Court addressed Georgia’s procedures for
committing a child to a mental hospital based on a parent’s
request. The Court found that the Constitution presumes
that parents act in their child’s best interest and that
parents have wide latitude to make tough decisions—
“[n]either state officials nor federal courts are equipped to
review such parental decisions.” Parham, 442 U.S. at 604.
And that “[s]imply because the decision of a parent is not
agreeable to a child or because it involves risks does not
automatically transfer the power to make that decision
from the parents to some agency or officer of the state.”
Id. at 603. That’s because “significant intrusion into the
parent-child relationship” is “at odds with the
presumption that parents act in the best interests of their
child.” Id. at 610.

A parent’s right to direct the care and custody of their
minor children is also acute when directing their religious
upbringing and education. “[I]t is the natural duty of the
parent to give his children eduecation suitable to their





19

station in life.” Meyer, 262 U.S. at 400. So whether
parents choose to send their children to religious schools
or teach them at home, this Court has recognized that the
Constitution ensures that “parents have the fundamental
liberty to choose how and in what manner to educate their
children.” Zelman v. Stimmons-Harris, 536 U.S. 639, 680
n.5 (2002) (Thomas, J., concurring). And like medical
decisions, to hold otherwise would “call into question
traditional concepts of parental control over the religious
upbringing and education of their minor children.” Yoder,
406 U.S. at 231.

Many State constitutions likewise “protect the
fundamental right of parents to make decisions
concerning the care, custody, and control of their
children.” In re Visitation of L.M., 859 S.E.2d 271, 279
(W. Va. 2021). But many States have recognized the
importance of parental rights beyond those guaranteed by
their state constitutions and have led the way in ensuring
parental involvement in their child’s education. For
example, at least 32 States are considering legislation
related to creating a “parental bill of rights,” which is
designed to give parents a greater say in their education.

States often understand that parental rights are served
by greater transparency. One common way is by
requiring public schools to post curriculums and
instructional materials online, which allows parents to
then object to a school’s use of a specific material. See
FLA. STAT. § 1006.28(2); W. VA. CODE § 18-5-27; GA. CODE
§ 20-2-786. Many States today also provide support to
parents to allow them to send their children to private
schools or other nonpublic education. See, e.g., ARK. CODE
§ 6-41-901(b); M1ss. CODE § 37-173-3; UTAH CODE § 53F-
4-302. These programs reflect the States’ commitment to
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empowering parents to make decisions for their children’s
education that they believe is best.

When things work as they should, States promote
parental rights because they recognize that parents have
the “primary role” “in the upbringing of their children.”
Yoder, 460 U.S. at 232. Beyond that, though, States know
that protecting the interpersonal dynamies and
relationships between parents and children benefits
everyone. “[T]he family is the primary unit through which
social values and moral precepts are transmitted to the
young.” Wynn, 582 F.2d at 1385. And sound parent-child
relationships have both “short and long-term
consequences for positive mental well-being,” Mai
Stafford et al., Parent-child relationships and offspring’s
positive mental wellbeing from adolescence to early older
age, 11 J. POSITIVE PSYCH. 326, 335 (2015), and “allow[]
adolescents to form their own secure attachments with
friends and romantic partners,” Grace Iarocci & Emily
Gardiner, Social Competence During Adolescence Across
Cultures, in INTERNATIONAL ENCYCLOPEDIA OF THE
SOCIAL & BEHAVIORAL SCIENCES 216, 217 (2015 2d ed.).
So “the State has an interest in not undermining that unit”
because the children today become the citizens of
tomorrow. Wymnn, 582 F.2d at 1385.

Generally, States recognize the opposite is true, too.
Intruding on parent-child relationships often imposes a
heavy social and financial toll on society. “[PJoor family
relationships in adolescence can have severe and long-
lasting health consequences.” Susanne Alm et al., Poor
Family Relationships in Adolescence and the Risk of
Premature Death: Findings from the Stockholm Birth
Cohort Study, 16 INT'L J. OF ENV'T RSCH. AND PUB.
HEALTH, mno. 10, 2019, at 1, available at
https://bit.ly/SNFUz84. A poor relationship with parents
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is “associated with psychological distress in mid-
adulthood,” makes adult interpersonal conflict more
likely, lowers “educational attainment, social class, and
income” and, by extension, increases ill-health and
mortality. Id. at2. And where relationships break down,
the States end up bearing the brunt of these medical,
criminal, and social costs. See, e.g., Johnson’s Profl
Nursing Home v. Weinberger, 490 F.2d 841, 843 (5th Cir.
1974) (noting that generally the States “bear” medical
costs); Gerard E. Lynch, Sentencing: Learning from, and
Worrying About, the States, 105 COLUM. L. REV. 933, 936
(2005) (saying the States “bear the brunt of the war on
crime and its associated costs.”). So the States want to do
everything in their power to promote healthy and thriving
parent-child relationships.

But the Policy threatens the integrity of the family unit
by fostering distrust and fear—and shows what happens
when States and local officials forget the centrality of
parents. This Court should take up the Petition and
preserve parental rights—and the States’ interests in
them.

A final note: there’s no time to wait. Percolation has
judicial and social costs. Bryan Lammon, Rules,
Standards, and Experimentation 1in  Appellate
Jurisdiction, 74 OHIO ST. L.J. 423, 439 (2013). So its
benefits “arise under” “limited and context-specific”
conditions. Michael Coenen & Seth Davis, Percolation’s
Value, 73 STAN. L. REV. 363, 423 (2021). Yet percolation
shouldn’t be the default: it’s valuable only “on a sporadic
and infrequent basis” and not “presumptively
worthwhile.” Id. This “underlying issue” isn’t the sort of
legal question the Court should wait years to decide. Id.
This Court has often noted that children are an especially
vulnerable population, see generally Abington Sch. Dist.
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v. Schempp, 374 U.S. 203 (1963)—doubly so for those
children dealing with mental health problems or gender-
or sex-identity confusion. Decisions made for those
children—in either direction—permanently change their
lives. Both sides agree that, in these sensitive and charged
situations, the wrong move could shatter a person.
Granting the Petition would therefore ensure that these
irreversible decisions are being made in the way our
Constitution intends.

CONCLUSION
The Court should grant the Petition.
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INTERESTS OF AMICI CURIAE AND SUMMARY OF ARGUMENT!

Amici curiae are the States of Alabama, Arkansas, Missouri, Tennessee,
Alaska, Florida, Georgia, Idaho, Indiana, lowa, Louisiana, Kansas, Kentucky, Mis-
sissippi, Montana, Nebraska, North Dakota, South Carolina, South Dakota, Texas,
Utah, Virginia, and West Virginia.

Amici are acutely aware that the American medical establishment has been
responsible for both great healing and, at times, great harm. Eugenics, lobotomies,
and opioids are just a few examples of scandals sanctioned by America’s leading
medical organizations. Amici are concerned that another devastating scandal is at
hand: the medical establishment’s fast-tracking of vulnerable youth suffering from
gender dysphoria—and, almost always, a host of other psychiatric co-morbidities—
for hormonal and surgical gender-transition procedures that can leave them steri-
lized. In response, at least twenty States have joined Oklahoma in prohibiting these

procedures for minors, at least until the evidence can prove their safety and efficacy.?

! This brief is filed under Federal Rule of Appellate Procedure 29(a)(2).

2 See Ala. Code §26-26-4; Ark. Code Ann. 20-9-1502; Fla. Admin. Code Ann.
R.64B8-9.019; Ga. Code Ann. §31-7-3.5; Idaho Code §18-1506C; Ind. Code §25-1-
22-13; lowa Code §147.164; Ky. Rev. Stat. Ann. §311.372; La. Stat. Ann. §40:1098
(effective Jan. 1, 2024); Miss. Code Ann. §41-141-1-9; Mo. Rev. Stat. Ann.
§191.1720; S.B. 99, 68th Leg., 2023 Sess. (Mont. 2023); Neb. Rev. Stat. §72-7301-
07; H.B. 808, 2023 Sess. (N.C. 2023); N.D. Cent. Code. §12.1-36.1-02; H.B. 1080,
98th Leg. Sess. (S.D. 2023); Tenn. Code Ann. §68-33-101; S.B. 14, 88th Leg. Sess.
(Tex. 2023); Utah Code Ann. §58-68-502(1)(g); W. Va. Code §30-3-20 (effective
Jan. 1, 2024).
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“State[s] plainly ha[ve] authority, in truth a responsibility, to look after the
health and safety of [their] children.” L.W. v. Skrmetti, 73 F.4th 408, 419 (6th Cir.
2023) (staying injunction of Tennessee’s similar law). Governments have done so
“from time immemorial”—regulating the medical profession, restricting access to
potentially dangerous medicines, and banning treatments that are unsafe or un-
proven. Dent v. West Virginia, 129 U.S. 114, 121-24 (1889); see Abigail All. For
Better Access to Developmental Drugs v. von Eschenbach, 495 F.3d 695, 703-05
(D.C. Cir. 2007) (en banc).

And when it comes to “areas where there i1s medical and scientific uncer-
tainty,” States have particularly “wide discretion.” Gonzales v. Carhart, 550 U.S.
124, 163 (2007). So States like Oklahoma can “choose fair-minded caution and their
own approach to child welfare” before subjecting their children to irreversible tran-
sitioning treatments. L. W. ex rel. Williams v. Skrmetti, 83 F.4th 460, 488 (6th Cir.
2023) (vacating preliminary injunctions of similar laws in Tennessee and Kentucky).
“Absent a constitutional mandate to the contrary, these types of issues are quintes-
sentially the sort that our system of government reserves to legislative, not judicial,
action.” Eknes-Tucker v. Governor of Ala., 80 F.4th 1205, 1231 (11th Cir. 2023)
(vacating preliminary injunction of similar Alabama law).

The district court understood this, correctly according Oklahoma’s “health

and welfare laws” a “strong presumption of validity.” Dobbs v. Jackson Women's
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Health Org., 142 S. Ct. 2228, 2284 (2022) (citation omitted). Undeterred, Plaintiffs
and their amici now ask this Court to invert the constitutional standard and set their
favored medical interest groups as the real regulators, authoring standards no mere
State can contradict. The Court should reject the invitation.

First, Oklahoma’s law is presumed constitutional. While Plaintiffs suggest
that heightened scrutiny applies any time a medical regulation depends on a patient’s
sex, that has never been true. The Constitution takes as given that “[p]hysical differ-

99 ¢¢

ences between men and woman” ““are enduring.” United States v. Virginia, 518 U.S.
515, 533 (1996). As the U.S. Department of Health and Human Services (HHS) ex-
plains, “a woman’s body [is] obviously different from a man’s,” “[s]o it is no sur-
prise that diseases, and the medications and medical devices used to treat them, may
affect women differently” from men.’ Accordingly, HHS regularly oversees health
initiatives that are sex specific—from improving breast cancer screening for women
to promoting sex-specific approaches to treating heart disease.* And Congress rou-
tinely recognizes differences in the sexes, as when it made it a felony to perform

genital mutilation on a minor girl. 18 U.S.C. §116. That is a procedure for which the

provider must “know the patient’s sex at birth and the purpose of the treatment to

3U.S. Dep’t of Health & Human Servs., Office on Women’s Health, Addressing Sex
Differences in Health, https://perma.cc/93H3-66C5 (last accessed Dec. 10, 2023).
*Id.; see also HHS, 30 Achievements in Women'’s Health in 30 Years (1984-2014),
https://perma.cc/HXQ3-TRAM (last accessed Dec. 10, 2023).

3
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know whether the treatment is lawful” (as the California-led amicus brief complains
here, Cal. Br. 13), but the prohibition is nonetheless presumed constitutional. Why?
Because it is rooted in biological reality, not stereotype—and, contra Plaintiffs’ rea-
soning (at 28), the presence of a penis or XY chromosomes is not a “stereotype.”
Common sense also answers Plaintiffs’ “same treatments” argument. Okla-
homa prohibits a physician from providing a vaginoplasty to a minor boy to transi-
tion his gender appearance. Plaintiffs and their amici complain that “[t]hese same
treatments remain legal for” other youth and that heightened scrutiny is therefore
required. E.g., Cal. Br. 13.° But there is a world of difference between a vaginoplasty
for a female and the “same treatment” for a transitioning male. The former can be
performed under local anesthesia and brings “separated muscles together” and re-
moves “extra mucosa skin” to surgically tighten the vagina and restore normal func-

tion, typically following trauma.® The latter is major “surgery to create a vagina” and

> Not even the World Professional Association for Transgender Health recommends
vaginoplasties for minors—the only transitioning surgery for which this is true—but
Plaintiffs nonetheless challenge Oklahoma’s ban on the surgery. And under Plain-
tiffs’ theory of heightened scrutiny, whether WPATH deems a procedure appropriate
for minors “may provide reasons why a particular classification survives heightened
scrutiny, but it cannot be a basis for refusing to apply heightened scrutiny in the first
place.” Pls’ Br. 19-20 (citation omitted).

6 See American Society of Plastic Surgeries, Aesthetic Genital Plastic Surgery Sur-
gical Options: What Is A Vaginoplasty?, https://perma.cc/SWFH-57QP (last ac-
cessed Dec. 10, 2023).
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“involves removing the penis, testicles and scrotum.”” These are not the “same treat-
ments.”®

Second, the Constitution does not put the World Professional Association for
Transgender Health (WPATH) and the Endocrine Society in charge of regulating
medicine. Not only would this flip the purpose of regulation on its head (making the
regulated the regulators), but one could scarcely dream up a more radical organiza-
tion to outsource the job to than WPATH (whose members are also almost entirely
responsible for the Endocrine Society Guidelines). While “Americans are engaged
in an earnest and profound debate about” how best to help children suffering from
gender dysphoria, cf. Washington v. Glucksberg, 521 U.S. 702, 735 (1997), WPATH
has taken its gender ideology to the extreme and included in its latest Standards of
Care an entire chapter on self-identified “eunuchs”—individuals “assigned male at

birth” who “wish to eliminate masculine physical features, masculine genitals, or

genital functioning.”® Drawing on the “Eunuch Archive”—a “large online peer-

7 See Fan Liang, Johns Hopkins Medicine, Vaginoplasty for Gender Affirmation,
https://perma.cc/RFU9-S72N (last accessed Dec. 10, 2023).

8 Lest the Court think this is an absurd example, pending before the Eleventh Circuit
is a case in which the United States advances the “same treatments” argument to
claim that Title VII requires an employer’s health insurance carrier to cover transi-
tioning “vaginoplasties” for men if it covers reparative vaginal surgery for women.
See Brief for the United States as Amicus Curiae, Lange v. Houston Cnty., No. 22-
13626 (11th Cir. Mar. 17, 2023).

® E. Coleman et al., WPATH Standards of Care for the Health of Transgender &
Gender Diverse People, Version 8, INT’L J. OF TRANSGENDER HEALTH (Sept. 15,
2022), S88-89 (“SOC 87).
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support community” that WPATH boasts contains “the greatest wealth of infor-
mation about contemporary eunuch-identified people”!? (and hosts thousands of sto-
ries “focus[ing] on the eroticization of child castration,” though WPATH leaves that
part out'')—the WPATH Standards proclaim that “castration” may be “medically
necessary gender-affirming care” for eunuchs who “wish for a body that is compat-
ible with their eunuch identity.”'> And just as with eunuchs, WPATH considers ster-
ilizing gender-transition procedures to be medically necessary “gender-affirming
care” for minors suffering from gender dysphoria.'?

It is no wonder that European governmental healthcare authorities are reject-
ing the WPATH model of “care.” Having determined through systematic literature
reviews that the evidence does not support such an extreme approach, these national
authorities have severely curtailed the availability of gender-transition procedures
for minors outside controlled research settings. See infra, pp. 20-22.

Oklahoma went one step further and concluded that it would await the results
of the experiments being conducted elsewhere rather than allow its vulnerable chil-
dren to be used as guinea pigs. Nothing in the Constitution prohibits that legislative

determination. The Court should affirm.

107d. at S88-89.

' Genevieve Gluck, Top Trans Medical Association Collaborated With Castration,
Child Abuse Fetishists, REDUXX (May 17, 2022), https://perma.cc/SDWF-MLRU.
12 See SOC 8, supra, at S88-89.

13 1d. at S43-66.
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ARGUMENT

I. Laws Prohibiting Pediatric Gender-Transition Procedures Do Not
Trigger Heightened Scrutiny.

SB613, like similar laws enacted by many of the amici States, prohibits
healthcare providers from performing surgeries on and administering hormones to
minors for the purpose of gender transition. As with “other health and welfare laws,”
the law is subject only to rational-basis review. Dobbs, 142 S. Ct. at 2284,

A.  Laws Prohibiting Pediatric Gender-Transition Procedures Do Not
Discriminate Based on Sex.

Plaintiffs and their amici argue that the default rule of rational basis does not
apply here because “[w]hether a specific treatment is prohibited” by SB613 “de-
pends exclusively on whether the treatment is deemed consistent or inconsistent with
the minor’s sex designated at birth.” Pls’ Br. 18; see U.S. Br. 12; Cal. Br. 13-16. As
both the Sixth and Eleventh Circuits have recently explained, this argument fails.
See L.W., 83 F.4th at 480-81; Eknes-Tucker, 80 F.4th at 1228.

As an initial matter, Oklahoma’s law regulates gender-transition procedures
for all minors, regardless of sex. Under SB613, “[a] health care provider shall not
knowingly provide gender transition procedures to any child.” Okla. Stat. Ann. tit.
63, §2607.1(B) (emphasis added). This type of “across-the-board regulation lacks
any of the hallmarks of sex discrimination” and does not “prefer one sex over the

other.” L.W., 83 F.4th at 480 (citation omitted). It does not include one sex and
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exclude the other. Cf. Virginia, 518 U.S. at 519-20. It does not “bestow benefits or
burdens based on sex.” Cf. Michael M. v. Super. Ct., 450 U.S. 464, 466 (1981) (plu-
rality opinion); Orr v. Orr, 440 U.S. 268, 271 (1979). And it does not “apply one
rule for males and another for females.” Cf. Sessions v. Morales-Santana, 582 U.S.
47,58 (2017); Craig v. Boren, 429 U.S. 190, 192 (1976). The Act’s prohibitions are
sex-neutral and treat similarly situated individuals “evenhandedly.” L.W., 83 F.4th
at 479-80.

Plaintiffs’ contrary view reflects a fundamental misunderstanding both as to
how these statutes operate and how heightened scrutiny works. Plaintiffs argue that
SB613 discriminates based on sex because, for instance, “an adolescent can be pre-
scribed testosterone to affirm a male gender identity if the minor’s sex designated at
birth was male but not if it was female.” Pls’ Br. 32. Putting aside the fact that Plain-
tiffs point to no evidence suggesting that boys in Oklahoma receive testosterone to
“affirm” their “male gender identity” (rather than simply to treat a testosterone defi-
ciency or kickstart delayed puberty), Plaintiffs’ logic would “force [States] to either
ban puberty blockers and hormones for all purposes or allow them for all purposes.”
Eknes-Tucker, 80 F.4th at 1234 (Brasher, J., concurring). That is because Plaintiffs
erroneously view the administration of testosterone as one monolithic treatment—

the “same medical treatment” regardless of whether the hormone is used to treat a
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boy’s testosterone deficiency or transition a teenaged girl. But just as with the vagi-
noplasty example discussed above, these are different treatments.

First, common sense tells us that a physician can use the same drug or proce-
dure to treat different conditions with different risk profiles and that that fact does
not make the two treatments the same. To the diabetic patient, injecting insulin is
lifesaving. To the hypoglycemic patient, it can be life ending. Same drug, different
treatments.

This same is true here. Puberty blockers, for example, are typically used in
children to treat precocious puberty, a condition where a child begins puberty at an
unusually early age.'* Unlike gender dysphoria, precocious puberty is a physical ab-
normality that can be diagnosed through medical tests.!> When puberty blockers are
used to treat precocious puberty, the goal is to ensure that children develop at the
normal age of puberty. The goal of using them to treat gender dysphoria, by contrast,
is to block normally timed puberty. This distinction changes the cost-benefit analysis
because using puberty blockers well beyond the normal pubertal age can, at mini-

mum, risk a child’s bone growth and social development.'®

4 Endocrine Society, Precocious Puberty (Jan. 24, 2022), https://perma.cc/6Q3E-
PEMP.

S 1d.

16 See Nat’l Inst. for Health & Care Excellence (NICE), Evidence review.: Gonado-
trophin releasing hormone analogues for children and adolescents with gender dys-
phoria (Mar. 11, 2021), https://perma.cc/93NB-BGAN, at 26-32 (“NICE Puberty
Blocker Evidence Review”).
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Likewise for testosterone and estrogen, which also serve different purposes
and carry different risks when given to boys versus girls. Excess testosterone in fe-
males can cause infertility,'” while testosterone is used in males to alleviate fertility
problems.'® On the other hand, excessive amounts of estrogen in males can cause
infertility and sexual dysfunction,'® while estrogen is often given to females to treat
problems with sexual development.?° Thus, giving testosterone or estrogen to a phys-
ically healthy child for the purpose of gender transitioning has a different purpose
and different risks than using the same drugs to treat a genetic or congenital condi-
tion that occurs exclusively in one sex.?! L.W., 83 F.4th at 481. These distinctions,
among others, make the use of the same hormones in the different sexes different
treatments altogether.

Second, a State’s medical regulation does not become “a sex-based classifica-

tion” merely by mentioning sex. Dobbs, 142 S. Ct. at 2245. That is because the fact

17 Jayne Leonard, What Causes High Testosterone in Women?, MEDICAL NEWS TO-
DAY (Jan. 12, 2023), https://perma.cc/BT38-L79X.

18 Maria Vogiatzi et al., Testosterone Use in Adolescent Males, 5 J. ENDOCRINE
Soc’y 1, 2 (2021), https://perma.cc/E3ZQ-4PZV.

19 Anna Smith Haghighi, What To Know About Estrogen in Men, MEDICAL NEWS
ToDAY (Nov. 9, 2020), https://perma.cc/B358-S7TUW.

20 Karen O. Klein, Review of Hormone Replacement Therapy in Girls and Adoles-
cents with Hypogonadism, 32 J. PEDIATRIC & ADOLESCENT GYNECOLOGY 460
(2019), https://perma.cc/WU36-5889.

I While there may be some instances in which administering testosterone to a female
(for instance) could be necessary—say, to treat symptoms of menopause or a gland
disorder—doing so would not be the “same medical treatment” as that given to a
male.

10
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that a patient’s sex affects the nature of a treatment does not mean anyone is denied
equal protection. The Constitution does not look askance on a hospital offering tes-
ticular exams only to boys or pap smears only to girls. And here, “laws banning,
permitting, or otherwise regulating [gender-transition procedures] all face the same
linguistic destiny of describing the biology of the procedures.” L. W., 83 F.4th at 483.
They refer to sex only because the procedures they regulate “are themselves sex-
based.” Eknes-Tucker, 80 F.4th at 1228. Yet just as States can enact laws concerning
abortion, female genital mutilation, testicular cancer, prostate cancer, breastfeeding,
cervical cancer, Cesarean sections, and in-vitro fertilization without those laws being
considered “presumptively unconstitutional,” so can they regulate experimental gen-
der-transition procedures. L. ., 83 F.4th at 482 (collecting examples).

This is also one reason why the reasoning of Bostock does not apply. See Bos-
tock v. Clayton Cnty., 140 S. Ct. 1731 (2020). Whatever the merits of the Supreme
Court’s “simple test” “in the workplace” (id. at 1737, 1743)—“if changing the em-
ployee’s sex would have yielded a different choice by the employer,” the employer
has treated the employee differently “because of sex,” id. at 1 741—it makes no sense
to apply the test to medicine, where males and females are not similarly situated. A
fertility clinic does not discriminate on the basis of sex by implanting fertilized eggs
only in females, even though “changing the [patient’s] sex would have yielded a

different choice by the [clinic].” There is no stereotype or inequality in the clinic’s

11
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policy. So here. Administering testosterone to bring a boy’s levels into a normal
range is not the same treatment as ramping up a young girl’s testosterone levels to
that of a healthy boy—ten times that of a healthy girl—or, for that matter, as provid-
ing the hormone to a Tour de France cyclist seeking a yellow jersey.

Returning to Plaintiffs’ reasoning, it is not true that boys in Oklahoma can
receive testosterone to transition. Not only is this because no minor, male or female,
may be prescribed testosterone to transition, but biology dictates that a “minor born
as a male” cannot use testosterone fo transition at all. Only females can use testos-
terone for the purpose of gender transition—never males. See L. W., 83 F.4th at 481.
Although a male can use testosterone for other types of treatment, no amount of
testosterone will cause a male to develop female characteristics.

The inverse is true for estrogen gender-transitioning treatments. Estrogen can
be used for gender transition only in males, never the reverse. /d. The same goes for
the surgical procedures at issue here. Only females would obtain a double mastec-
tomy or a phalloplasty for the purpose of gender transition. And only males would
seek breast enlargement surgery or the creation of a neovagina®? for the purpose of

gender transition. These are “medical procedure[s] that only one sex can undergo,”

22 See Kenzie Birse et al., The Neovaginal Microbiome of Transgender Women Post-
Gender Reassignment Surgery, 8 MICROBIOME 61 (2020).
https://doi.org/10.1186/s40168-020-00804-1.
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making heightened scrutiny inappropriate. Dobbs, 142 S. Ct. at 2245; see L.W., 83
F.4th at 481; Eknes-Tucker, 80 F.4th at 1229.

As for puberty-blocking gender-transitioning treatment, sex does not matter
to Oklahoma’s law. “In contrast to cross-sex hormones, puberty blockers involve the
same drug used equally by gender-transitioning boys and girls.” L.W., 83 F.4th at
483. Prohibiting their use for the purpose of gender transition does not depend on
sex at all.

The “right question under the Equal Protection Clause” is whether “those who
want to use these drugs to treat a discordance between their sex and gender identity
and those who want to use these drugs to treat other conditions” are “similarly situ-
ated.” Eknes-Tucker, 80 F.4th at 1233 (Brasher, J., concurring). To ask the question
answers it. Oklahoma and other States have discretion to “permit varying treatments
of distinct diagnoses, as the ‘Constitution does not require things which are different
in fact or opinion to be treated in law as though they were the same.’” L. W., 83 F.4th
at 482-83 (quoting Tigner v. Texas, 310 U.S. 141, 147 (1940)).

This leaves Plaintiffs’ complaint about stereotyping. See Pls’ Br. 28-30. To
hear Plaintiffs and their amici tell it, Oklahoma’s law “conditions the availability of
particular medical procedures on an individual conforming to sex stereotypes,” Cal.
Br. 18—as though Oklahoma makes access to gender-transition treatments turn on

who “walk[s] more femininely, talk[s] more femininely, dress[es] more femininely,
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wear[s] make-up, ha[s] [their] hair styled, [or] wear[s] jewelry,” Price Waterhouse
v. Hopkins, 490 U.S. 228, 235 (1989) (plurality op.). To state the obvious, “biologi-
cal sex ... is not a stereotype.” Adams by & through Kasper v. Sch. Bd. of St. Johns
Cnty., 57 F.4th 791, 809 (11th Cir. 2022) (en banc). And characteristics determined
by biological sex—hormonal levels or the presence of male or female genitalia—are
not stereotypes. Stereotypes are not “immutable characteristics determined solely by
the accident of birth.” Frontiero v. Richardson, 411 U.S. 677, 686 (1973). The Con-
stitution does not forbid States from accounting for biological reality when regulat-
ing medicine.

B. Transgender Individuals Are Not a Suspect Class.

Plaintiffs next argue that “SB613 necessarily classifies based on transgender
status” because “only transgender people undergo ‘gender transition.”” Pls’ Br. 22.
In making that argument, Plaintiffs erase the experiences of a growing number of
detransitioners who received gender-transition procedures but later chose to detran-
sition and live in accordance with their biological sex.?® If detransitioners were never
transgender, then it cannot be true that only transgender individuals seek the prohib-
ited procedures. And if detransitioners were transgender but no longer are, then

transgender status cannot be an immutable characteristic.

2 E.g., Lisa Littman, Individuals Treated for Gender Dysphoria with Medical and/or
Surgical Transition Who Subsequently Detransitioned: A Survey of 100 Detransi-
tioners, 50 ARCHIVES OF SEXUAL BEHAVIOR 3353 (2021).
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Regardless, heightened scrutiny does not apply simply because people seek-
ing a procedure are disproportionately (or even uniformly) members of a suspect
class. Vacco v. Quill, 521 U.S. 793, 800 (1997). Classifications based on sex receive
intermediate scrutiny, but a classification of “people seeking abortions” does not,
even though only women seek abortions. Dobbs, 142 S. Ct. at 2245-46.

And individuals who identify as transgender do not constitute a suspect class
to begin with. Aside from the obvious—race, sex, national origin, religion, etc.—the
Supreme Court rarely designates suspect or quasi-suspect classes. See, e.g., City of
Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 442-46 (1985). Indeed, the Court
has rejected suspect classification for disability, age, and poverty. Id.; Mass. Bd. of
Retirement v. Murgia, 427 U.S. 307, 313 (1976); San Antonio Ind. Sch. Dist. v. Ro-
driguez, 411 U.S. 1, 28 (1973). That so few classifications rise to the level of “sus-
pect” itself casts “grave doubt” on the assertion that transgender identity does. Ad-
ams, 57 F.4th at 803 n.5.

Precedent explains why. Classifications are suspect when they single out “dis-
tinguishing characteristics” that have historically been divorced from “the interests
the State has the authority to implement.” Cleburne, 473 U.S. at 441. Sex classifica-
tions, for example, are (quasi)-suspect because they often “reflect outmoded notions
of the relative capabilities of men and women,” rather than real differences. /d. Same

for racial classifications. Murgia, 427 U.S. at 313-14. Thus, to be ‘“suspect,” a
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classification must single out a so-called “immutable” characteristic that has histor-
ically been the basis for deep discrimination. See Lyng v. Castillo, 477 U.S. 635, 638
(1986) (looking for (1) immutable characteristics that define (2) a discrete group,
(3) historical discrimination, and (4) political powerlessness).

Transgender status does not check any of these boxes. For one, it is not “an
immutable characteristic determined solely by the accident of birth.” Frontiero, 411
U.S. at 686. To the contrary, according to Plaintiffs, individuals identify as
transgender when their internal perception of who they are departs from the immu-
table characteristic of their biological sex, a characteristic known since birth.
Transgender identification necessarily takes place sometime affer birth. And many
individuals who identify as transgender alternate between gender identifications, be
it non-binary, gender fluid, third gender, or their natal gender.>* If a child can hop in
and out of the category based on her “fluid” identity, it makes no sense to use the
category for equal protection purposes.

For similar reasons, transgender status hardly defines a “discrete group.”
Lyng, 477 U.S. at 638. The term “transgender” can describe “a huge variety of gen-

9925

der identities and expressions,”” with recent estimates citing more than 80 types of

99 ¢¢

gender identities that include “aliagender,” “bigender,” “demiboy,” “gender-fluid,”

24 See Littman, Individuals Treated for Gender Dysphoria, supra.
23 WPATH SOCS, supra, at S15.
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29 <6

“maverique,” “non-binary,” “polygender,” and many others.?® Transgender individ-
uals may also “embrace a fluidity of gender identity” or even an “unfixed gender
identity.”?’

Nor are transgender individuals a “politically powerless™ group. Rodriguez,
411 U.S. at 28. To start, they are quite “unlike” those individuals who were long
purposefully denied equal protection under the law due to their race, national origin,
or sex. Murgia, 427 U.S. at 313-14 (rejecting age as suspect class because elderly
persons have not faced discrimination “akin to [suspect] classifications™). To take
just some recent examples, from his first day in office, President Biden has priori-
tized “Preventing and Combating Discrimination on the Basis of Gender Identity.”
Exec. Order No. 13,988, 86 Fed. Reg. 7,023 (Jan. 20, 2021). Executive agencies
have attempted to impose new gender-identity obligations on the States. See, e.g.,
Tennessee v. Dep’t of Educ., 615 F. Supp. 3d 807, 838-39 (E.D. Tenn. 2022) (reject-
ing agency attempts to “go[] beyond the holding of Bostock”). And more than a

dozen States have enacted laws expressly allowing pediatric gender-transition pro-

cedures prohibited under Oklahoma’s law. See Cal. Br. 7-9; L.W., 83 F.4th at 487.

26 Chris Drew, 81 Types of Genders & Gender Identities (A to Z List), HELPFULPRO-
FESSOR.COM (Mar. 26, 2022), https://perma.cc/SK4T-J5T4.

27 Human Rights Campaign, Glossary of Terms, Gender Fluid,
https://perma.cc/D4ND-7GEQ .
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Plaintiffs here have the support of the Department of Justice, many (American) med-
ical organizations, and prestigious law firms.

State laws regulating gender-transition procedures are recent enactments by
policymakers grappling with tough policy questions about how to protect children
from the significant risks posed by still-novel medical interventions for gender dys-
phoria. To the extent a State’s regulation of those procedures requires focusing on
gender-dysphoric youth, such a classification is a “sensible ground for different
treatment,” not the sort of irrelevant grouping that warrants heightened scrutiny.
Cleburne, 473 U.S. at 440. As evidenced by the two amicus briefs filed by the States
in this case, States have taken varying approaches to these issues. Removing these
“trying policy choices” from the “arena of public debate and legislative action” and
placing them in the hands of the federal judiciary “is not how a constitutional de-
mocracy 1s supposed to work—or at least works best—when confronting evolving
social norms.” L.W., 83 F.4th at 486-87. Until the Supreme Court says otherwise,
“rational basis review applies to transgender-based classifications.” /d. at 419.

II. Oklahoma’s Law Survives Any Level of Review.

Even if heightened scrutiny applied, Oklahoma’s law would pass muster. See
Eknes-Tucker, 80 F.4th at 1235 (Brasher, J., concurring) (finding “exceedingly per-

suasive justification” for prohibiting pediatric gender-transition procedures).
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A. Courts Should Defer to Legislatures in the Face of Medical
Uncertainty.

States have “wide discretion” to regulate “in areas where there is medical and
scientific uncertainty.” Gonzales, 550 U.S. at 163; accord Marshall v. United States,
414 U.S. 417, 427 (1974) (“When [a legislature] undertakes to act in areas fraught
with medical and scientific uncertainties, legislative options must be especially
broad.”). This deference applies even in cases involving heightened scrutiny. Gon-
zales, 550 U.S. at 163 (stating that “[t]his traditional rule is consistent with [Planned
Parenthood v.] Casey,” 505 U.S. 833 (1992), which involved heightened scrutiny)).

The reason for that is clear: The Constitution provides no guidance to courts
for choosing between competing medical authorities. Cf. Rucho v. Com. Cause, 139
S. Ct. 2484, 2498 (2019) (requiring deference to legislatures unless there are “clear,
manageable, and politically neutral” standards for judicial intervention). Federal
courts are not equipped to choose, as a constitutional matter, between (on the one
hand) the medical opinions of Plaintiffs’ expert witnesses and preferred medical in-
terest groups and (on the other hand) the medical opinions of Oklahoma’s expert
witnesses, half a dozen countries in Europe, and the U.S. Agency for Healthcare
Research and Quality. That job is for the legislature. See Eknes-Tucker, 80 F.4th at
1235 (Brasher, J., concurring) (“Intermediate scrutiny permits the legislature to

make a predictive judgment based on competing evidence.” (cleaned up)). And “the
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States are indeed engaged in thoughtful debates about the issue.” L.W., 83 F.4th at
471 (citation omitted).

Accordingly, all Oklahoma had to do to prevail even under heightened scru-
tiny is show that there is a medical dispute on the issue at hand. It did that. See J.A.
(Vol. 1V) 578-93, 621-36. The U.S. Agency for Healthcare Research and Quality
itself admits that these interventions lack evidentiary support: “There is a lack of
current evidence-based guidance for the care of children and adolescents who iden-
tify as transgender, particularly regarding the benefits and harms of pubertal sup-
pression, medical affirmation with hormone therapy, and surgical affirmation.”?®

Finland’s medical authority likewise concluded that, “[i]n light of available
evidence, gender reassignment of minors is an experimental practice,” and “there
are no medical treatment[s] that can be considered evidence-based.”” So did the
United Kingdom’s National Health Service, which recently restricted gender-transi-

tion interventions to formal research settings after an independent medical review

concluded that there is no evidentiary support for these interventions given the “lack

28 AHRQ, Topic Brief: Treatments for Gender Dysphoria in Transgender Youth (Jan.
8,2021), https://perma.cc/23B5-D7CS.
29 Recommendation of the Council for Choices in Health Care in Finland: Medical

Treatment Methods for Dysphoria Related to Gender Variance in Minors,
PALKO/COHERE Finland (2020), https://perma.cc/VN38-67WT.
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of reliable comparative studies.”° Sweden’s National Board of Health and Welfare
reached a similar conclusion, finding that “the risk of puberty suppressing treatment
with GnRH-analogues and gender-affirming hormonal treatment currently outweigh
the possible benefits.”®! And earlier this year, the Norwegian Healthcare Investiga-
tion Board (Ukom) found “insufficient evidence for the use of puberty blockers and
cross sex hormone treatments in young people, especially for teenagers who are in-
creasingly seeking health services.”*? Thus, “Ukom defines such treatments as ut-
prevende behandling, or ‘treatments under trial,”” 3*—that is, experimental.

In fact, calling the treatments “experimental” may be overstating things. As
the district court found, it may be “more accurate to state that the [treatments] are
not ‘experimental’ only because the experimental phase has truly not yet begun.”
J.A. (Vol. VI) at 1291; see Eknes-Tucker, 80 F.4th at 1225 (noting that gender-tran-
sition drugs provided to minors have “uncertainty regarding benefits, recent surges

99 ¢ey

in use,” “irreversible effects,” and “growing concern about the medications’ risks.”

39 Nat’l Inst. for Health & Care Excellence, Gender-affirming hormones for children
and adolescents with gender dysphoria (Mar. 11, 2021), https://perma.cc/M8J5-
MXVG (“NICE Cross-Sex Hormone Review’); NICE Puberty Blocker Evidence
Review, supra.

31 Sweden National Board of Health and Welfare Policy Statement, SOCIALSTYREL-
SEN, Care of Children and Adolescents with Gender Dysphoria: Summary 3 (2022),
https://perma.cc/FDS5-BDF3.

32 Jennifer Block, Norway’s Guidance on Paediatric Gender Treatment is Unsafe,
Says Review, THE BMJ (Mar. 23, 2023), https://perma.cc/9FQF-MJJ9.

3 1d.
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(citations omitted)); L. W., 83 F.4th at 471 (gender-transition procedures for minors
is “a vexing and novel topic of medical debate.”). In light of this uncertainty, Okla-
homa had “wide discretion” to restrict these interventions to protect the “health and
welfare” of children.” Dobbs, 142 S. Ct. at 2284.

B.  Plaintiffs Erroneously Rely on American Medical Interest Groups
That Are Biased Advocates, Not Neutral Experts.

Plaintiffs’ amici discount the European experience because none of the Euro-
pean countries that has conducted a systematic review responded by banning the
procedures outright. E£.g., Cal. Br. 25; Foreign Non-Profit Br. 3. But see Foreign
Non-Profit Br. 11, 14, 23 (acknowledging that Finland, Norway, and Spain have
banned minors from accessing transitioning surgeries, and other countries have im-
posed age limits on hormones). But these countries do not allow gender transitioning
interventions as a matter of general medical practice, which is what Plaintiffs here
are seeking. Instead, they generally confine access to the procedures to formal re-
search protocols. See J.A. (Vol. IV) 554-62.

And regardless, if the treatments are experimental, what does it matter if Eng-
land chooses to conduct the experiments? The Constitution does not require Okla-
homa to offer its children as guinea pigs rather than waiting on results of the ongoing
experiments. And considering whether there are less-restrictive alternatives to a ban
is not “how intermediate scrutiny works under the Equal Protection Clause” in any

case. Eknes-Tucker, 80 F.4th at 1235-36 (Brasher, J., concurring) (discussing Boren,
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429 U.S. 190). The pertinent question is “whether the state has an interest in classi-
fying based on sex”—mnot “whether, even if the state were allowed to classify based
on sex, the state could achieve its objective with some lesser restriction.” /d.

Plaintiffs’ answer is that Oklahoma cannot await the results of the European
experiments because the American medical organizations have not done so. Pls’ Br.
39-40. Indeed they haven’t. While healthcare authorities in Europe have urged cau-
tion, American medical organizations advocate for unfettered access to transitioning
treatments even as they admit more research is needed.>

In some ways, it is unsurprising that, until recent decisions by the Sixth and
Eleventh Circuits, courts repeatedly deferred to these organizations. One would hope
that medical societies like American Academy of Pediatrics (AAP), the Endocrine
Society, and WPATH would be honest brokers, reviewing the evidence as Europe
has done and responding accordingly. And one would hope that organizations like
the American Medical Association—which has not published guidelines on this
topic but supports the WPATH Standards of Care—would use their institutional
goodwill, built up over time, to be the voice of reason and prioritize the safety of
children.

Sadly, this has not happened. As with other institutions, American medical

organizations have become increasingly “performative,” treated by their leaders as

3% E.g., Ghorayshi, Medical Group Backs Youth Gender Treatments, supra.
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platforms for advancing the current moment’s cause célébre.*> Add to this a replica-
tion crisis in scientific literature and the ability of researchers to use statistics to make

t,3% and it is no wonder that medical

findings appear significant when they are no
organizations find it easier to just go with the zeitgeist. (Not to mention that the
American interest groups that endorse gender-transition procedures are just that—
interest groups, with a strong financial interest in the procedures their members make
a living by providing.) Science is hard, and there is no reward in the current climate
for any organization that questions the safety and efficacy of using sterilizing gen-
der-transition procedures on children.

Take AAP, for instance, which has “decried” “as transphobic” a resolution by
its members discussing “the growing international skepticism of pediatric gender
transition” and calling for a literature review.’” Then, when AAP finally acknowl-
edged that there are no systematic reviews supporting the treatments it recommends,

the group promised to conduct one—while assuring it would continue to recommend

the treatments while awaiting evidence of their safety and efficacy. As Dr. Gordon

35 See generally Yuval Levin, A Time to Build: From Family and Community to
Congress and the Campus, How Recommitting to our Institutions Can Revive the
American Dream (2020).

3¢ E.g., Andrew Gelman & Eric Loken, The Statistical Crisis in Science, 102 AMER-
ICAN SCIENTIST 460, 460-65 (2014) (noting “statistical significance” can “be ob-
tained even from pure noise” by various tricks of the trade).

37 Julia Mason & Leor Sapir, The American Academy of Pediatrics’ Dubious
Transgender Science, WALL ST. JOURNAL (Apr. 17, 2022).
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Guyatt, the father of evidence-based medicine, put it, that “puts the cart before the
horse.”*® AAP member Dr. Julia Mason concluded: “AAP has stifled debate” and
“put its thumb on the scale ... in favor of a shoddy but politically correct research
agenda.”

Similar concerns have been raised about the Endocrine Society,*® whose
guidelines for treating gender dysphoria the British Medical Journal recently ex-
posed as having ‘“serious problems” because—remarkably—the “systematic re-
views” the guidelines were based on “didn’t look at the effect of the interventions
on gender dysphoria itself.”*! The Endocrine Society knows that plaintiffs in cases
like this one bandy about its Guidelines to justify the procedures its members profit
from, yet the Guidelines themselves emphasize that they do not “establish a standard
of care.”* One member of the Guidelines authoring committee acknowledged, when

not testifying in court against the States, that the Endocrine Society did not even

have “some little data®—it “had none”—to justify the language allowing

38 Azeen Ghorayshi, Medical Group Backs Youth Gender Treatments, but Calls for
Research Review, N.Y. TIMES (Aug. 3, 2023), https://perma.cc/N3BJ-TB9].

39 Mason, supra.

% E.g., Roy Eappen & Ian Kingsbury, The Endocrine Society’s Dangerous
Transgender Politicization, WALL ST. J. (June 28, 2023).

H Jennifer Block, Gender dysphoria in young people is rising—and so is profes-
sional disagreement, THE BMJ (Feb. 23, 2023), https://perma.cc/QKB6-5QCR.

*2 Hembree et al., Endocrine Treatment of Gender-Dysphoric/Gender-Incongruent
Persons: An Endocrine Society Clinical Practice Guideline, 102 J. CLIN. ENDO-
CRINOL. METAB. 3869, 3895 (2017).
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prescription of cross-sex hormones prior to age 16, a change that gave “cover” to
doctors to do so.*

Then there is WPATH, which at least confesses to being “an advocacy organ-
ization[].” Boe v. Marshall, No. 2:22-cv-184-LCB (N.D. Ala.), ECF 208. Ample
evidence shows just how true that is. In addition to advocating castration as “medi-
cally necessary gender-affirming care” for males whose “gender identity” is “eu-
nuch,” WPATH recently removed most minimum-age requirements for gender-
modification procedures from its Standards of Care.** According to the lead author
of the chapter on children, WPATH did so to “bridge th[e] considerations” regarding
the need for insurance coverage with the desire to ensure that doctors would not be
held liable for malpractice if they deviated from the standards.*’

WPATH has also suppressed dissent, including canceling the presentation of
a prominent researcher who dared to question the safety of transitioning young chil-
dren and censuring a board member who went public with concerns that medical

providers in America are transitioning minors without proper safeguards.*®

# Joshua Safer, State of the Art: Transgender Hormone Care (Feb. 15, 2019),
https://www.youtube.com/watch?v=m7Xg9gZS hg (at 5:38-6:18).

4 See SOC 8, supra, at S43-79.

* Videorecording of Dr. Tishelman’s WPATH presentation, https://perma.cc/4M52-
WG4X.

% Emily Bazelon, The Battle Over Gender Therapy, N.Y. TIMES MAGAZINE (June
15, 2022), https://perma.cc/ZMT2-W6DX.
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And just recently, WPATH’s leaders were successful in having a major sci-
entific publishing house, Springer, retract a published paper that dared to examine
the growing phenomenon of groups of adolescents suddenly “declar[ing] a
transgender identity after extensive exposure to social media and peer influence.”’
Indeed, WPATH has tried to cancel nearly every researcher that has studied “Rapid
Onset Gender Dysphoria,” for the simple reason that, “[e]ven mentioning the possi-
bility that trans identity is socially influenced or a phase threatens [its] claims that
children can know early in life they have a permanent transgender identity and there-
fore that they should have broad access to permanent body-modifying and sterilizing
procedures.”® More examples abound. E.g., Amicus Br. of Family Research Coun-
cil at 7-26.

There is thus good reason for the Supreme Court’s observation that medical
interest groups’ position statements do not “shed light on the meaning of the Con-
stitution.” Dobbs, 142 S. Ct. at 2267. The First and Fifth Circuits had it right when
they found that “the WPATH Standards of Care reflect not consensus, but merely
one side in a sharply contested medical debate.” Gibson v. Collier, 920 F.3d 212,

221 (5th Cir. 2019); see Kosilek v. Spencer, 774 F.3d 63, 90 (1st Cir. 2014). While

medical organizations are certainly capable of establishing true, evidence-based

*7 Leor Sapir & Colin Wright, Medical Journal’s False Consensus on “Gender-Af-
firming Care,” WALL ST.J. (June 9, 2023).
B Id.
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standards of care, they have utterly failed to act responsibly when it comes to pedi-
atric gender-transition procedures. As a group of respected gender clinicians and
researchers from Finland, the UK, Sweden, Norway, Belgium, France, Switzerland,
and South Africa recently opined, “medical societies” in the United States should
“align their recommendations with the best available evidence—rather than exag-
gerating the benefits and minimizing the risks.”* Until they do so, States like Okla-
homa are forced to step in to protect children.

CONCLUSION

The Court should affirm.

4 Riitakerttu Kaltiala et al., Youth Gender Transition Is Pushed Without Evidence,
WALL ST.J. (Jul. 14, 2023).
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From: Joseph Spate

To: Emory Smith
Cc: Jeff Young; Thomas Hydrick; Matt Gates; Claire Brady; Whitney Michael; Bob Cook
Subject: RE: Tennessee Foster-Care Rule Comment - Join Request by 11/27 2 pm CT
Date: Tuesday, November 28, 2023 8:39:49 AM
Attachments: TN Foster Care Rule Comment - As-Filed Version.pdf
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Attached is a filed copy of Tennessee’s version of Alabama’s letter to HSS about the proposed foster
care rule.

Joseph D. Spate | Assistant Deputy Solicitor General
South Carolina Attorney General’s Office

Solicitor General Division | Office 803-734-3371
P.O. Box 11549 | Columbia, SC 29211
josephspate@scag.gov

This email, together with any attachments, may be legally privileged. If you have received it in error,
please notify the sender immediately, and then delete it from your system. This email and any replies
to this email may be subject to disclosure under the Freedom of Information Act.
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STATE OF TENNESSEE

Office of the Attorney General

JONATHAN SKRMETTI
ATTORNEY GENERAL AND REPORTER

P.O. BOX 20207, NASHVILLE, TN 37202
TELEPHONE (615)741-3491
FACSIMILE (615)741-2009

November 27, 2023

SUBMITTED ELECTRONICALLY
VIA REGULATIONS.GOV

Hon. Kathleen McHugh

Director, Policy Division, Children’s Bureau
Administration on Children, Youth and Families
Administration for Children and Families

U.S. Department of Health and Human Services
330 C Street, S.W.

Washington, DC 20201

Re:  Safe and Appropriate Foster Care Placement Requirements for Titles IV-E and IV-B,
RIN 0970-AD03

Dear Ms. McHugh:

Tennessee, joined by 16 co-signing States, welcomes the chance to comment on the
Administration for Children and Families’ (“HHS”) “Safe and Appropriate Foster Care Placement
Requirements for Titles IV-E and IV-B,” 88 Fed. Reg. 66,752 (Sept. 28, 2023). The Placement Rule
would condition continued federal foster-care-program funding on States’ satisfying detailed rules for
“la]ttirm[ing] LGBTQI+ [y]louth” in their charge. Id. at 66,757. The Placement Rule would pair these
novel requirements with a new notification regime, as well as expand avenues for legal action against
foster providers who deviate from HHS’s dictates.

Tennessee, working through the State’s Department of Children’s Services, takes seriously its
duty to promote case plans to serve each foster child’s best interests and special needs. See 42 U.S.C.
§ 675(1), (5). Indeed, HHS already has promoted Tennessee as providing compassionate care and
calibrated policies for the youth population the Placement Rule covers.' Layering on the Placement
Rule’s burdensome regime would hinder rather than help States’ ability to ensure appropriate foster
placements for all vulnerable youth by driving dedicated foster providers out of the system.

1 See 88 Fed. Reg. at 66,755 & n.35 (discussing 2023 Child Welfare Information Gateway Report at 2—4).
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Tennessee and the co-Signing States thus respectfully urge HHS to reconsider the Placement
Rule. HHS’s approach not only reflects misguided federal policy, it suffers from multiple legal flaws
that would render the Placement Rule invalid if finalized in its current form:

First, the Placement Rule’s novel mandates sweep far beyond HHS’s statutory authority. The
relevant provisions of the Adoption Assistance and Child Welfare Act of 1980 (CWA) require federally

funded foster-care providers to craft case plans that provide “safe and proper care” and serve the
“best interest[s] and special needs” of each child for which foster placement is made. See 42 U.S.C.
§§ 675(1)(B), (5)(A). Properly read, those longstanding family-law terms do not license the Placement
Rule’s attempt to mandate particular federal conceptions of “proper” foster care for LGBTQI+ youth,
let alone support requiring agencies to restructure sex-segregated facilities and programs to instead
align around foster children’s gender identity. Any interpretative doubt about HHS’s authority
resolves in light of the major-questions doctrine, as well as federalism and nondelegation principles,
which uniformly foreclose the Placement Rule’s unprecedented top-down regime.

Second, the Placement Rule presents significant constitutional problems. Reading the statute

to confer the rulemaking authority HHS posits would implicate nondelegation-doctrine limits on
Congtress’s ability to outsource lawmaking to the Executive Branch. Nor does the Spending Clause
allow HHS to tack on additional conditions to federal programs without clear congressional consent.
Further, the Placement Rule’s potential for punishing foster-care providers for their views on
LGBTQI+ issues risks running afoul of core First Amendment protections of freedom of speech and
religion.

Finally, the Placement Rule’s ill-reasoned and burdensome approach violates the
Administrative Procedure Act (APA). Most critically, by heaping more regulatory burdens onto an
already stretched foster-care field, the Placement Rule irrationally risks driving out qualified care
providers and hampering States’ ability to serve youth in need. The resulting restrictions would
perversely undercut the Placement Rule’s stated goal of promoting LGBTQI+ care by driving up the
compliance costs and legal exposure associated with taking in LGBTQI+ foster children. HHS’s
proposal moreover gives short shrift to the heavy costs States will face to comply with its mandates,
particularly when it comes to investigating and notifying youth of the Placement Rule’s new
requirements.

I. HHS Lacks Statutory Authority to Issue the Placement Rule’s Mandates.

Because agencies’ power to act “is authoritatively prescribed by Congress,” an agency may
only regulate “within the bounds of its statutory authority.” Cizy of Arlington v. FCC, 569 U.S. 290, 297
(2013). At issue here is the CWA, which makes federal funds available to States for use in
implementing foster-care programs. Specifically, the Placement Rule rests on provisions requiring
that grantee States maintain plans ensuring that their foster providers (i) create “case plans” aimed at
providing “safe and proper care” and “appropriate” placements that serve the “best interests” of each
child in their charge, 42 U.S.C. § 675(1)(B), (5)(A), and (ii) are “prepared adequately with appropriate
knowledge and skills to provide” for children’s needs, id. § 671(a)(24). See 88 Fed. Reg. at 66,752.

According to HHS, these generalized provisions empower federal officials to mandate detailed
treatment of LGBTQI+ youth by the state-run, private-facility, and family-based foster care providers
that comprise Tennessee and other States’ foster-care systems. Under the Placement Rule, States’
entitlement to continued funding would turn on their ability to ensure enough foster-care providers
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are willing to provide sufficiently “affirming” care to LGBTQI+ youth, as defined by HHS officials.
Among other things, qualifying foster-care providers would need to grant children (i) ready access to
LGBTQI+ reading materials, (ii) opportunities to socialize with LGBTQI+ peers, (iii) an ability to
dress in line with “self-identified gender identity and expression,” and (iv) provision of medical
treatments “generally accepted” by organizations like the American Psychological Association and
American Academy of Pediatrics—.e., hormone therapy and gender-reassignment surgeries. See 88
Fed. Reg. at 66,757-58, 66,760. Denying these measures may constitute “hostility, mistreatment, or
abuse” under the Placement Rule. Id. at 66,757. Further, the Placement Rule would require state
agencies and foster providers operating sex-segregated foster facilities to place children on the basis
of their self-identified gender identity rather than biological sex, upending longstanding state policies.
HHS claims the statute’s reference to “safe and proper care” and the “most appropriate” foster
placement compel this gender-identity dynamic. Id. at 66,760.

For several reasons, the open-ended CWA provisions the agency cites cannot support the
Placement Rule’s novel LGBTQI+ foster-care regime.

First, courts have not read the relevant provisions as “provid[ing] guidance on the
particularities” that “need to be included in a case plan [for it] to be compliant with” the Act. Shane .
Cnty. of San Diego, No. 22-cv-1309, 2023 WL 40557006, at *8 (S.D. Cal. June 16, 2023). Rather,
requirements like the ““best interests of the child” benchmark™ are familiar state family-law standards
that typically give judges broad discretion to determine where is best to place a child based on a
confluence of factors. See Bryan C. v. Lambrew, 340 F.R.D. 501, 529-30 (D. Me. 2021). In Tennessee,
for example, “[t|he best interest of the child is the polestar, the alpha and omega,” in child placement
determinations, Bab v. Bah, 668 S.W.2d 663, 665 (Tenn. App. 1983) (emphasis in original), and the
legislature has crafted a long, non-exhaustive list of factors for determining what placement is in a
child’s best interest, se¢ Tenn. Code. Ann. 36-1-113(i)(1). Tennessee is not the only State to recognize
that the “best interest standard . . . is inherently flexible and fact specific.” In re Shanaira C., 1 A.3d 5,
19 (Conn. 2010) (citation omitted); see also Berger v. VVan Winsen, 743 N.W.2d 136, 138 (S.D. 2007). Yet
the Placement Rule would establish a provider’s stance on LGBTQI+ issues as the dispositive
consideration in whether a placement is appropriate. Nothing in the CWA suggests that Congress
meant to grant HHS this federal veto power over foster children’s placements.

Second, and relatedly, accepting the Placement Rule’s reading of the CWA would contravene
federalism principles. The U.S. Constitution leaves significant swaths of family, health, and safety
regulation to the States’ exercise of their constitutionally reserved police powers. Indeed, the field of
domestic relations “has long been regarded as a virtually exclusive province of the States.” Sosna ».
Towa, 419 U.S. 393, 404 (1975). Tennessee, for its part, has reticulated rules for ensuring and policing
safe and appropriate placements of all foster children in the state system. Cf, eg, supra n.1. The
Placement Rule would shift the balance of power from States to the federal government in this area
of foster-care regulation.

The apparent requirement that foster parents facilitate risky medical treatments for youth is a
particularly problematic case in point. After careful consideration, Tennessee prohibited gender-
transition hormone and surgical treatments for minors because the State determined that those
treatments are unproven and unsafe. See Tenn. Code Ann. 68-33-101, e# seq. The Sixth Circuit recently
upheld Tennessee’s law as a permissible exercise of the State’s power to regulate medicine, including
by prohibiting unproven and potentially irreversible treatments for minors. See L.W. ex rel. Williams v.
Skrmetti, 83 F.4th 460, 472-77 (6th Cir. 2023). The Placement Rule nonetheless appears to condition

3





Tennessee’s continued funding on foster parents’ providing certain gender-affirming treatments that
it and other States have permissibly banned. Or perhaps HHS would require foster parents to take
children on costly out-of-state trips for medical visits and surgeries to avoid designation as “unsafe”
foster providers. Fither way, HHS’s conception of its statutory authority veers far outside any
reasonable reading of the delegation effectuated by Congress. Cf. Alabama Ass'n of Realtors v. HHS,
141 S. Ct. 2485, 2489 (2021) (rejecting rule in part because it “intrude[d] into an area that is the
particular domain of state law” without a green light from Congress). If HHS does not intend for the
Placement Rule to sweep this far, it should provide clarification in any final rule.

Third, the Placement Rule raises controversial questions of vast “political significance,” yet
does not reflect the type of clear congressional authorization the major-questions doctrine requires.
West Virginia v. EPA, 142 S. Ct. 2587, 2613 (2022) (quoting FD.A v. Brown & Williamson, 529 U.S. 120,
160 (2000)). Take, for instance, the Placement Rule’s directive that any foster provider seeking to
house a transgender youth must place that youth consistent with his or her gender identity rather than
biological sex. 88 Fed. Reg. at 66,760. This mandate overrides state policies governing sex-segregated
childcare institutions, which heed the privacy and safety interests in maintaining sex-segregated
spaces—particularly for children. Courts, too, have routinely recognized that “[t|he need for privacy
justifies separation and the differences between the genders demand a facility for each gender that is
different.” Faulkner v. Jones, 10 F.3d 226, 232 (4th Cir. 1993); see also United States v. Virginia, 518 U.S.
515, 550 n.19 (1996) (“Admitting women to [Virginia Military Institute] would undoubtedly require
alterations necessary to afford members of each sex privacy from the other sex in living
arrangements.”).

The rationale for sex-segregated spaces is even stronger in facilities—Ilike congregate child-
settings—where people regularly are partially or completely undressed to shower, change, or use the
restroom. Sex-segregated spaces lower the potential for harassment, voyeurism, or even violent crime.
See Brief for the Women’s Liberation Front as Awmicus Curiae 9, Adams v. Sch. Bd. of St. Jobns Cnty., 57
F.4th 791 (11th Cir. 2022) (arguing that allowing men in women’s private spaces “inherently threatens
women’s physical safety in the places previously preserved exclusively for women and girls”). Given
the longstanding practice of maintaining sex-segregated spaces in light of these privacy and safety
justifications, it is implausible that Congress permitted HHS to disapprove such placements using
terms like “safe and proper care” or “appropriate setting|s] . . . consistent with the best interests and
special needs of the child.”

Fourth, principles of constitutional avoidance resolve any doubt that the Placement Rule
exceeds HHS’s statutory authority. When faced with a statutory interpretation that presents
constitutional problems, courts are to adopt any “fairly possible” alternative that avoids the issue.
Jennings v. Rodriguez, 583 U.S. 281, 296 (2018) (citation omitted). That canon cuts against HHS’s
expansive reading of the CWA, which, as discussed next, suffers constitutional defects in spades.

II. The Placement Rule Violates the Constitution.

In addition to exceeding HHS’s statutory authority, the Placement Rule also is “contrary to”
the Constitution’s protection for the separation-of-powers and individual rights of free exercise and

free speech. 5 U.S.C. § 706(2)(B).

Nondelegation Doctrine. Rooted in separation-of-powers principles, the nondelegation
doctrine requires Congress to “lay down” an “intelligible principle” in an authorizing statute for the

4





agency to follow. Mistretta v. United States, 488 U.S. 361, 372 (1989) (citation omitted). Put simply, the
Constitution’s vesting of the lawmaking power in Congress precludes those federal lawmakers from
writing regulatory blank checks to agencies. Gundy v. United States, 139 S. Ct. 2116, 2133 (2019)
(Gorsuch, J., dissenting) (“The framers understood ... that it would frustrate ‘the system of
government ordained by the Constitution’ if Congress could merely announce vague aspirations and
then assign others the responsibility of adopting legislation to realize its goals.”) (citation omitted).
Instead, the framers meant to keep the “power to enact laws restricting the people’s liberty” with the
people and their representatives—not shift it to unelected administrators. Id. at 2134; West 1irginia,
142 S. Ct. at 2624 (Gorsuch, J., concurring).

The Placement Rule’s expansive interpretation of HHS’s statutory authority cannot be squared
with this foundational constitutional check. In HHS’s view, the open-ended terms “safe and proper
care” and “best interests and special needs of the child” are empty vessels waiting to enshrine any
number of highly controversial requirements favored by federal agency heads. So long as HHS
concludes a particular belief or practice among foster providers is harmful to children’s emotional or
mental “well-being,” 88 Fed. Reg. at 66,757, HHS’s power to cut off funding would trigger. There is
no telling where HHS might go next with this claimed power to police foster placements it deems
“unsafe” based on controversial social-issue stances. The nondelegation doctrine does not permit
HHS to impress novel directives on States resting only on vague terms like “safe and proper.”
Mistretta, 488 U.S. at 372-73. “If Congress could pass off its legislative power to the executive branch”
so easily, the Constitution’s refined structure “would make no sense.” Gundy, 139 S. Ct. at 2134-35
(Gorsuch, J., dissenting) (citation omitted).

Spending Clause. “Spending Clause legislation” like Title IV-E and -B “operates based on
consent: in return for federal funds, the recipients agree to comply with federally imposed conditions.”
Cummings v. Premier Rebab Keller, P.1..1..C., 142 S. Ct. 1562, 1570 (2022) (alteration and quotation marks
omitted). As a result, “if Congress intends to impose a condition on the grant of federal moneys, it
must do so unambiguously.” Id. (citation omitted); see South Dakota v. Dole, 483 U.S. 203, 207 (1987).
Yet as mentioned, the Placement Rule’s extensive mandates for placements of LGBTQI+ youth is
absent from the statute. Tennessee has nearly 9,000 children in its foster care system, and that system
annually relies on over $56 million in federal Title IV funding. Congress would have spoken clearly
had it meant to vest HHS with the power to link States’ funding with their accepting federal
micromanagement of foster providers on LGBTQI+ issues. Because Congress did not expressly
include such conditions in Titles IV-E and -B, HHS may not now do so through the Placement Rule.
See Kentucky v. Yellen, 54 F.4th 325, 347 (6th Cir. 2022).

First Amendment. As Alabama’s comment letter explains in greater length, the Placement
Rule also violates First Amendment protections for freedom of speech and religion. See Comment of
Alabama e# al. on Placement Rule 3—-5 (Nov. 27, 2023). The “government may not compel a person
to speak its own preferred message.” 303 Creative LL.C v. Elenis, 143 S. Ct. 2298, 2312 (2023). Nor may
the federal government “burden” a person’s “religious exercise by putting [him] to the choice” of
following federal law or “approving” behavior “inconsistent with [his| beliefs.” Fulton v. City of Phila.,
141 S. Ct. 1868, 1876 (2021). “[R]eligious groups” have long “take[n] the lead” in caring for vulnerable
and abandoned children. Id. at 1885 (Alito, J., concurring); see Alabama Comment 2-3. Today,
Tennessee contracts or otherwise maintains relationships with several faith-based agencies who
together serve over 400 foster children in the State. Yet the Placement Rule risks compelling these
and other foster-care providers to accommodate—and even facilitate—conduct that is contrary to





their sincerely held religious beliefs regarding sensitive topics like the enduring link between biological
sex and gender or traditional values regarding sexual relations and marriage.

The Placement Rule, for its part, recognizes that it threatens religious liberty. 88 Fed. Reg. at
66,761-62. Yet while HHS gestures at the possibility of case-by-case protection under the Religious
Freedom Restoration Act, it expressly leaves open the possibility that its asserted aim of furthering
the foster-care rights of LGBTQI+ youth would outweigh foster providers’ asserted claims of
religious freedom. See 7d. at 66,762. This is cold comfort to foster providers who must now choose
between following tenets of faith or providing much-needed care to vulnerable youth populations.

It is no answer that the Placement Rule mostly regulates the States, not individual providers.
(f. id. at 66,761. For one thing, Congress’s spending power “may not be used to induce the States to
engage in activities that would themselves be unconstitutional.” Do/, 483 U.S. at 210. So to the extent
the Placement Rule would coerce States to compel foster-care providers to act against their beliefs or
else risk exclusion, that dynamic would not pass Spending Clause scrutiny. In addition, the Placement
Rule erects a new apparatus permitting retaliation claims against foster-care providers based on
allegations that they have not satisfied HHS’s requirements for “affirming” foster children’s
LGBTQI+ status. See 88 Fed. Reg. at 66,759. In that way, the Placement Rule would directly penalize
foster-care providers for acting pursuant to their deeply held religious beliefs, impermissibly burdening
core free-exercise and free-speech rights. Cf. Masterpiece Cakeshop, Ltd. v. Colorado Human Rights Comm'n,
138 S. Ct. 1719, 1731-32 (2018); 303 Creative, 143 S. Ct. at 2318.

III. The Placement Rule Is Arbitrary and Capricious.

The APA’s arbitrary-and-capricious standard requires agency decision-making to be
“reasonable and reasonably explained.” FCC v. Prometheus Radio Project, 141 S. Ct. 1150, 1158 (2021).
Agency analysis cannot “run|] counter to the evidence before the agency,” must show a “rational
connection between the facts found and the choice made,” and needs to “consider” all “important
aspect(s] of the problem” the agency is addressing. Motor Vebicle Mfrs. Ass'n v. State Farm Mut. Auto.
Ins. Co., 463 U.S. 29, 43 (1983) (citation omitted). If finalized in its current form, the Placement Rule
would violate these baseline APA rules against arbitrary agency action.

First, the Placement Rule unlawfully fails to consider the countervailing consequences of its
proposed approach, which are an “important aspect” of the regulatory problem. Id Participants in
the foster system already must navigate myriad administrative requirements at risk of legal liability. See
Tenn. Code. Ann. § 37-2-401, ¢f seq. Yet HHS now proposes to add more bureaucratic red tape while
greenlighting more lawsuits against foster-care providers who take in LGBTQI+ youth.

Most notably, under the Placement Rule, all foster-care providers would be subject to
retaliation claims based on any alleged failure to grant a child access to certain materials or social
contacts or otherwise “affirm” their gender confusion. 88 Fed. Reg. at 66,759-60. The Placement
Rule’s expansive conception of what it means to be sufficiently affirming of LGBTQI+ youth make
the possibilities for liability prolific. Any parent knows that teenagers will inevitably disagree with
rules—like over what parties they may attend or what Internet content they can view—set by their
authority figures. Yet now, these routine family conflicts may generate a federal retaliation claim
should they involve denial of the Placement Rule’s LGBTQI+ rights—like attending a party meant to
“access” other LGBTQI+ youth or viewing Internet content that features support for the child’s
“gender identity[] or gender expression.” Id. Nor would the Placement Rule’s allowance for “age
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appropriate” restrictions serve as a meaningful deterrent to retaliation claims, as confirmed by
publicized disputes over the presence of highly sexualized LGBTQI+-themed books in schools or
children’s attendance at LTBTQI+ events featuring sexualized drag performances.’

The consequences of transforming standard teenage-authority figure conflicts into federal
litigation are obvious: foster families facing increased legal risks will either leave the system altogether
or at a minimum stop serving LGBTQI+ populations. This would in turn reduce the number of safe
placement options for all children, LGBTQI+ youth included. See Alabama Comment 7-8. The
Placement Rule does not mention this patent downside of its approach, let alone justify these
countervailing costs over other, narrower approaches like guidance or case-by-case assessment of
youth’s treatment. Nor, similarly, has HHS considered how its separate requirement that state
agencies investigate a caretaker’s failure to affirm a child’s sexual orientation or gender identity with
the same urgency as physical child abuse, see 88 Fed. Reg. at 66,759, will further stretch state agencies’
already strained resources at the likely expense of physically abused children.

Second, and as Alabama’s comment also explains, se¢ Alabama Comment 7-9, the Placement
Rule fails to adequately consider the costs state agencies will incur to comply with its mandates. For
example, state agencies will need to develop protocols and systems for implementing the rule’s new
oral and written notification regimes. State agencies also face significant costs to enforce and monitor
the retaliation regime, including the costs of preparing and providing materials to all foster-care
providers regarding the Placement Rule’s procedural requirements and bases for retaliation charges.
In addition, HHS entirely fails to account for the hefty costs of requiring foster providers to seek out-
of-state care for particular gender-transition medical treatments prohibited for minors by Tennessee
and other States—should such travel indeed be required. The Placement Rule recognizes that it is not
free. 88 Fed. Reg. at 66,763. But it underestimates compliance costs significantly, creating an additional
APA problem. See State Farm, 463 U.S. at 43.

Tennessee and the co-signing States are committed to adopting and enforcing rules to ensure
every child in state foster systems receives the most appropriate placement available, no matter their
challenges. Experience shows that even in light of the many difficulties involved in providing foster
care, local members of each State’s foster-care ecosystem—not federal officials in Washington, D.C.—
are best placed to address the complex and ever-changing dynamics among foster providers and the
children they serve. The Placement Rule’s far-reaching approach, even if well intentioned, will
perversely diminish the availability of safe placements for all children by driving dedicated foster-care
providers out of foster care altogether. It will further divert resources away from protecting foster
children from physical abuse and toward enforcing compliance with controversial gender ideology.
The APA and common sense alike should cause HHS to reconsider before adopting requirements
that would harm rather than help States’ ability to serve foster children in need.

2 See, e.g., Wayne Carter, Parents Face-Off Over Graphic Content and LGBTQ Books in School Libraries, NBC5DFW (Nov. 16,
2021), https://tinyutl.com/3f4mmhxp; Samantha Kamman, 6 Times “Family-Friendly” Drag Shows Exposed Kids to Sexcual
Content, Christian Post Reporter (Feb. 1, 2023), https://tinyutl.com/denyvdcu.
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From: Claire Brady

To: loshua Avers; Emory Smith; Joseph Spate; Thomas Hydrick; Bob Cook; Jeff Young
c Whitney Michael; Robert Kittle; Matt Gates; Valerie Ingram

Subject: Re: Amicus on Sign On Tracker Update Week Nov. 13-17

Date: Friday, November 17, 2023 4:34:19 PM

Attachments: image001.ona

Thank you Joshua! And so thoughtful to have a PowerPoint for the next person. Big help.
Best of luck!

From: Joshua Ayers <joshuaayers@scag.gov>

Sent: Friday, November 17, 2023 3:32:46 PM

To: Emory Smith <ESmith@scag.gov>; Joseph Spate <josephspate@scag.gov>; Thomas Hydrick <ThomasHydrick@scag.gov>; Bob Cook <RCook@scag.gov>; Jeff Young <JYoung@scag.gov>

Cc: Whitney Michael <whitneymichael@scag.gov>; Claire Brady <ClaireBrady@scag.gov>; Robert Kittle <RKittle@scag.gov>; Matt Gates <MGates@scag.gov>; Valerie Ingram <Valerielngram @scag.gov>
Subject: RE: Amicus on Sign On Tracker Update Week Nov. 13-17

has beer my pleasure You mayall reach me on my cll phone fyou everneed me -

Joshua Ayers, Law Clerk

South Carolina Attorney General’s Office
Executive Division | Office 803-734-3970
P.O. Box 11549 | Columbia, SC 29211
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From: Emory Smith <ESmith@scag.gov>

Sent: Friday, November 17, 2023 4:26 PM

To: Joshua Ayers <joshuaayers@scag.gov>; Joseph Spate <josephspate@scag.gov>; Thomas Hydrick <ThomasHydrick@scag.gov>; Bob Cook <RCook@scag.gov>; Jeff Young <JYoung@scag.gov>

Cc: Whitney Michael <whitneymichael@scag.gov>; Claire Brady <ClaireBrady@scag.gov>; Robert Kittle <RKittle@scag.gov>; Matt Gates <MGates@scag.gov>; Valerie Ingram <Valerielngram @scag.gov>
Subject: RE: Amicus on Sign On Tracker Update Week Nov. 13-17

Thank you for the great work you have done, Joshua.

Emory

From: Joshua Ayers <joshuaavers@scag.gov>

Sent: Friday, November 17, 2023 4:17 PM

To: Joseph Spate <josephspate@scag.gov>; Thomas Hydrick <ThomasHydrick@scag.gov>; Emory Smith <ESmith@scag.gov>; Bob Cook <RCook@scag.gov>; Jeff Young <IYoung@scag.gov>

Cc: Whitney Michael <whitneymichael@scag.gov>; Claire Brady <ClaireBrady@scag.gov>; Robert Kittle <RKittle@scag.gov>; Matt Gates <MGates@scag.gov>; Valerie Ingram <Valerielngram @scag.gov>
Subject: Amicus on Sign On Tracker Update Week Nov. 13-17

Hello everyone and hope you had a wonderful week. As a reminder, this is my final email of the update tracker. | have left a short PowerPoint presentation for whomever will take over. Thank you and God bless.

Decisions:
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Category Date Case Title/ Nickname Description Lead | Status Court/Agency Notes/ | Assigned
State Legal Atty.
Strategy

United States
Transgender change of official | This brief argues Plaintiffs do not have a privacy interest in the states’ records and that State Court of Appeals
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INTERESTS OF AMICI CURIAE AND SUMMARY OF ARGUMENT!

Amici curiae are the States of Alabama, Arkansas, Alaska, Florida, Georgia,
Idaho, Indiana, lowa, Kansas, Kentucky, Louisiana, Mississippi, Missouri, Montana,
Nebraska, Oklahoma, South Carolina, South Dakota, Tennessee, Utah, Virginia, and
West Virginia.

Amici are acutely aware that the American medical establishment has been
responsible for both great healing and, at times, great harm. Eugenics, lobotomies,
and opioids are just a few examples of scandals sanctioned by America’s leading
medical organizations. Amici are concerned that another devastating scandal is at
hand: the medical establishment’s fast-tracking of vulnerable youth suffering from
gender dysphoria—and, almost always, a host of other psychiatric co-morbidities—
for hormonal and surgical gender-transition procedures that can leave them steri-
lized. In response, almost two dozen States—including Texas—have generally pro-
hibited these procedures for minors, at least until the evidence can prove their safety

and efficacy.?

!'No person other than amici, their staff, or their counsel made any monetary contri-
bution for the preparation or submission of this brief. Tex. R. App. P. 11(c).

2 See Ala. Code §26-26-4; Ark. Code Ann. 20-9-1502; Fla. Admin. Code Ann.
R.64B8-9.019; Ga. Code Ann. §31-7-3.5; Idaho Code §18-1506C; Ind. Code §25-1-
22-13; Iowa Code §147.164; Ky. Rev. Stat. Ann. §311.372; La. Stat. Ann. §40:1098;
Miss. Code Ann. §41-141-1-9; Mo. Rev. Stat. Ann. §191.1720; S.B. 99, 68th Leg.,
2023 Sess. (Mont. 2023); Neb. Rev. Stat. §72-7301-07; H.B. 808, 2023 Sess. (N.C.
2023); N.D. Cent. Code. §12.1-36.1-02; Okla. Stat. Ann. tit. 63, §2607.1; H.B. 68,





“State[s] plainly ha[ve] authority, in truth a responsibility, to look after the
health and safety of [their] children.” L.W. v. Skrmetti, 73 F.4th 408, 419 (6th Cir.
2023) (staying injunction of Tennessee’s similar law). Governments have done so
“from time immemorial”—regulating the medical profession, restricting access to
potentially dangerous medicines, and banning treatments that are unsafe or un-
proven. Dent v. West Virginia, 129 U.S. 114, 121-24 (1889); see Abigail All. For
Better Access to Developmental Drugs v. von Eschenbach, 495 F.3d 695, 703-05
(D.C. Cir. 2007) (en banc).

And when it comes to “areas where there is medical and scientific uncer-
tainty,” States have particularly “wide discretion.” Gonzales v. Carhart, 550 U.S.
124,163 (2007). So States like Texas can “choose fair-minded caution and their own
approach to child welfare” before subjecting their children to irreversible transition-
ing treatments. L. W. ex rel. Williams v. Skrmetti, 83 F.4th 460, 488 (6th Cir. 2023)
(vacating preliminary injunctions of similar laws in Tennessee and Kentucky). “Ab-
sent a constitutional mandate to the contrary, these types of issues are quintessen-
tially the sort that our system of government reserves to legislative, not judicial, ac-
tion.” Eknes-Tucker v. Governor of Ala., 80 F.4th 1205, 1231 (11th Cir. 2023) (va-

cating preliminary injunction of similar Alabama law).

135th Leg. Sess. (Ohio 2024) (effective April 24, 2024); H.B. 1080, 98th Leg. Sess.
(S.D. 2023); Tenn. Code Ann. § 68-33-101; S.B. 14, 88th Leg. Sess. (Tex. 2023);
Utah Code Ann. §58-68-502(1)(g); W. Va. Code §30-3-20.
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Plaintiffs and their amici ask this Court to treat their favored medical interest
groups as the real regulators, authoring standards that Texas cannot contradict. They
claim that guidelines published by the World Professional Association for
Transgender Health (WPATH) and the Endocrine Society “have been recognized as
authoritative” by those groups, Tex. Br. Tab C 9 30, so it is purportedly those stand-
ards that the Texas Constitution mandates.

First, Texas’s law is presumptively constitutional. While Plaintiffs suggest
that heightened scrutiny applies any time a medical regulation depends on a patient’s
sex, Tex. Br. 31, that has never been true. “Physical differences between men and
women” “are enduring.” United States v. Virginia, 518 U.S. 515, 533 (1996). As the
U.S. Department of Health and Human Services (HHS) explains, “a woman’s body

99 ¢¢

[1s] obviously different from a man’s,” “[s]o it is no surprise that diseases, and the
medications and medical devices used to treat them, may affect women differently”
from men.®> Accordingly, HHS regularly oversees health initiatives that are sex spe-
cific—from improving breast cancer screening for women to promoting sex-specific

approaches to treating heart disease.* And Congress routinely recognizes differences

in the sexes, as when it made it a felony to perform genital mutilation on a minor

3U.S. Dep’t of Health & Human Servs., Office on Women’s Health, Addressing Sex
Differences in Health, https://perma.cc/93H3-66CS5.

4 1d.; see also HHS, 30 Achievements in Women'’s Health in 30 Years (1984-2014),
https://perma.cc/HXQ3-TRAM.





girl. 18 U.S.C. § 116. That prohibition is presumed constitutional because it is rooted
in biological reality, not stereotype. Indeed, contra Plaintiffs’ reasoning (at 35 n.11),
the presence of a penis or XY chromosomes is not a “stereotype.”

Common sense also answers Plaintiffs’ argument. Texas prohibits a physician
from providing a vaginoplasty to a minor boy to transition his gender appearance.
Plaintiffs complain that “the same treatments” remain legal for other youth and that
heightened scrutiny is therefore required. £.g., Pls.” Br. 51. But there is a world of
difference between a vaginoplasty for a female and the “same treatment” for a tran-
sitioning male. The former can be performed under local anesthesia, brings “sepa-
rated muscles together,” and removes “extra mucosa skin” to surgically tighten the
vagina and restore normal function, typically following trauma.’> But the latter is
major “surgery to create a vagina” and “involves removing the penis, testicles and

scrotum.”® These are not the “same treatments.””’

> See American Society of Plastic Surgeries, Aesthetic Genital Plastic Surgery Sur-
gical Options: What Is A Vaginoplasty?, https://perma.cc/SWFH-57QP.

6 See Fan Liang, Johns Hopkins Medicine, Vaginoplasty for Gender Affirmation,
https://perma.cc/RFU9-S72N.

7 Lest the Court think this is an absurd example, pending before the Eleventh Circuit
is a case in which the United States advances the “same treatments” argument to
claim that Title VII requires an employer’s health insurance carrier to cover transi-
tioning “vaginoplasties” for men if it covers reparative vaginal surgery for women.
See Brief for the United States as Amicus Curiae at 3, 6, 18, Lange v. Houston Cnty.,
No. 22-13626 (11th Cir. Mar. 17, 2023).





Second, one could scarcely dream up a more radical organization to outsource
the regulation of medicine to than WPATH (whose members almost entirely wrote
the Endocrine Society guidelines). Putting these groups in charge of regulating med-
icine would flip the purpose of regulation on its head—making the regulated the
regulators. While “Americans are engaged in an earnest and profound debate about”
how best to help children suffering from gender dysphoria, cf. Washington v. Glucks-
berg, 521 U.S. 702, 735 (1997), WPATH has included in its latest Standards an en-
tire chapter on self-identified “eunuchs”—individuals ““assigned male at birth” who
“wish to eliminate masculine physical features, masculine genitals, or genital func-
tioning.”® Those Standards rely heavily on the “Eunuch Archive”—a “large online
peer-support community” that WPATH boasts contains “the greatest wealth of in-
formation about contemporary eunuch-identified people,” plus thousands of stories
“focus[ing] on the eroticization of child castration” (though WPATH leaves that part
out'?). They maintain that “castration” may be “medically necessary gender-affirm-
ing care” for eunuchs who “wish for a body that is compatible with their eunuch

identity.”!! And, just as with eunuchs, WPATH considers sterilizing gender-

8 E. Coleman et al., WPATH Standards of Care for the Health of Transgender &
Gender Diverse People, Version 8, INT’L J. OF TRANSGENDER HEALTH (Sept. 15,
2022), S88-89 (“SOC 8”).

% Id. at S88-89.

10 Genevieve Gluck, Top Trans Medical Association Collaborated With Castration,
Child Abuse Fetishists, REDUXX (May 17, 2022), https://perma.cc/SDWF-MLRU.
1 See SOC 8, supra, at S88-89.





transition procedures to be “medically necessary” for minors experiencing gender
dysphoria.'?

It is no wonder that European healthcare systems are rejecting the WPATH
model of “care.” Having determined through systematic literature reviews that the
evidence does not support such an extreme approach, these national authorities have
severely curtailed the availability of gender-transition procedures for minors outside
controlled research settings. See infra at 19-21.

Texas concluded that it would await the results of gender experimentation be-
ing conducted elsewhere rather than allow its vulnerable children to be used as
guinea pigs. The Texas Constitution does not bar that legislative determination, and
this Court should reverse.

ARGUMENT

I. Laws Prohibiting Pediatric Gender-Transition Procedures Do Not
Trigger Heightened Scrutiny.

S.B. 14, like similar laws enacted by many of the amici States, prohibits
healthcare providers from performing surgeries on and administering hormones to
minors for gender transition. As with “other health and welfare laws,” the law is
subject only to rational-basis review. See Dobbs v. Jackson Women’s Health Org.,

142 S. Ct. 2228, 2284 (2022).

12 1d. at S43-66.





A.  Laws Prohibiting Pediatric Gender-Transition Procedures Do Not
Discriminate Based on Sex.

Plaintiffs argue that the default rule of rational basis does not apply here be-
cause “the sex of the person seeking care determines the legality of the procedure.”
Pls.” Br. 36. But that is false because the prohibition is not sex-based: gender-tran-
sition procedures are not permitted for males but forbidden to females (or vice-
versa), as both the Sixth and Eleventh Circuits have recently recognized. See L. W.,
83 F.4th at 480-81; Eknes-Tucker, 80 F.4th at 1228.

Texas’s law regulates gender-transition procedures for all minors, regardless
of sex. Tex. Health & Safety Code sec. 161.702 (neutrally applicable “[f]or the pur-
pose of transitioning a child’s biological sex” (emphasis added)). This “across-the-
board regulation lacks any of the hallmarks of sex discrimination” and does not “pre-
fer one sex over the other.” L.W., 83 F.4th at 480 (citation omitted). It does not in-
clude one sex and exclude the other. Cf. Virginia, 518 U.S. at 519-20. It does not
“bestow benefits or burdens based on sex.” Cf. Michael M. v. Super. Ct., 450 U.S.
464, 466 (1981) (plurality op.); Orr v. Orr, 440 U.S. 268, 271 (1979). And it does
not “apply one rule for males and another for females.” Cf. Sessions v. Morales-
Santana, 582 U.S. 47, 58 (2017); Craig v. Boren, 429 U.S. 190, 192 (1976). The
Act’s prohibitions are sex-neutral and treat similarly situated individuals “evenhand-

edly.” L.W., 83 F.4th at 479-80.





Plaintiffs’ contrary view reflects a fundamental misunderstanding both as to
how these statutes operate and how heightened scrutiny works. Plaintiffs argue that
S.B. 14 discriminates based on sex because, for instance, a parent could fill a testos-
terone prescription for a child with testosterone insufficiency but not for a child with
gender dysphoria. Pls.” Br. 32. But Plaintiffs’ logic would “force [States] to either
ban puberty blockers and hormones for all purposes or allow them for all purposes.”
Eknes-Tucker, 80 F.4th at 1234 (Brasher, J., concurring). That is because Plaintiffs
erroneously view the administration of testosterone as one monolithic treatment—
the “same treatment” regardless of the reason it is administered. But just as with the
vaginoplasty example discussed above, these are different treatments.

First, common sense tells us that a physician can treat different conditions
using the same drug, and that fact does not make the two treatments the same. In-
deed, different uses of the same drug or procedure can have different contraindica-
tions, different risk profiles, and different goals. Insulin, for example, saves the lives
of diabetic patients, but it can be lethal to those suffering hypoglycemia. Similarly,
digoxin is administered to treat heart failure, but it has been used to induce abortion,

too. Same drug, vastly different treatments.





This same is true here. Puberty blockers are approved for treating precocious
puberty, a condition where a child begins puberty at an unusually early age.!? Unlike
gender dysphoria, precocious puberty is a physical abnormality that can be diag-
nosed through medical tests.!* The goal is to ensure that children develop at the nor-
mal age. But the goal of using these drugs to treat gender dysphoria, on the other
hand, 1s to block normal puberty. This distinction impacts the cost-benefit analysis
because using puberty blockers well beyond the normal pubertal age can, at mini-
mum, risk a child’s bone growth and social development. !>

Likewise for testosterone and estrogen, which also serve different purposes
and carry different risks when given to boys versus girls. Excess testosterone in fe-
males can cause infertility,'® while testosterone is used in males to alleviate fertility
problems.!” On the other hand, excessive amounts of estrogen in males can cause

infertility and sexual dysfunction,'® while estrogen is often given to females to treat

13 Endocrine Society, Precocious Puberty (Jan. 24, 2022), https://perma.cc/6Q3E-
PEMP.

4

15 See Nat’l Inst. for Health & Care Excellence (NICE), Evidence review: Gonado-
trophin releasing hormone analogues for children and adolescents with gender dys-
phoria (Mar. 11, 2021), https://perma.cc/93NB-BGAN, at 26-32 (“NICE Puberty
Blocker Evidence Review”).

16 Jayne Leonard, What Causes High Testosterone in Women?, MEDICAL NEWS ToO-
DAY (Jan. 12, 2023), https://perma.cc/BT38-L79X.

17 Maria Vogiatzi et al., Testosterone Use in Adolescent Males, 5 J. ENDOCRINE
Soc’y 1, 2 (2021), https://perma.cc/E3ZQ-4PZV.

18 Anna Smith Haghighi, What To Know About Estrogen in Men, MEDICAL NEWS
ToDAY (Nov. 9, 2020), https://perma.cc/B358-S7TUW.
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problems with sexual development.'” Thus, giving testosterone or estrogen to a phys-
ically healthy child for gender transitioning has a different purpose and different
risks than using the same drugs to treat a genetic or congenital condition that occurs
exclusively in one sex.?’ L.W., 83 F.4th at 481. These distinctions, among others,
make the use of the same hormones in the different sexes different treatments alto-
gether.

Second, a medical regulation does not “classify” on the basis of sex merely by
mentioning sex. Dobbs, 142 S. Ct. at 2245. A patient’s sex can affect the nature of a
treatment, and a State can regulate that treatment without equal-protection liability.
The Constitution does not look askance on a hospital offering testicular exams only
to boys or pap smears only to girls. And here, “laws banning, permitting, or other-
wise regulating [gender-transition procedures] all face the same linguistic destiny of
describing the biology of the procedures.” L.W., 83 F.4th at 483. They refer to sex
only because the procedures “are themselves sex-based.” Eknes-Tucker, 80 F.4th at
1228. And just as States can enact laws concerning abortion, female genital mutila-

tion, testicular cancer, prostate cancer, breastfeeding, cervical cancer, Cesarean

19 Karen O. Klein, Review of Hormone Replacement Therapy in Girls and Adoles-
cents with Hypogonadism, 32 J. PEDIATRIC & ADOLESCENT GYNECOLOGY 460
(2019), https://perma.cc/WU36-5889.

20 While there may be some instances in which administering testosterone to a female
(for instance) could be necessary—say, to treat symptoms of menopause or a gland
disorder—doing so would not be the “same medical treatment” as that given to a
male.
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sections, and in-vitro fertilization without those laws being “presumptively uncon-
stitutional,” so can they regulate experimental gender-transition procedures. L.W.,
83 F.4th at 482 (collecting examples).

This is also one reason why, contra Plaintiffs, the reasoning of Bostock does
not apply. See Bostock v. Clayton Cnty., 140 S. Ct. 1731 (2020). Whatever the merits
of the Supreme Court’s “simple test” “in the workplace,” id. at 1737, 1743—see id.
at 1741 (“if changing the employee’s sex would have yielded a different choice by
the employer,” the employer has treated the employee differently “because of
sex”’)—it makes no sense to apply that test to medicine, where males and females
are not similarly situated. A fertility clinic does not discriminate on the basis of sex
by implanting fertilized eggs only in females, even though “changing the [patient’s]
sex would have yielded a different choice by the [clinic].” /d. There is no stereotype
or inequality in the clinic’s policy.

So here. Administering testosterone to bring a boy’s levels into a normal range
is not the same treatment as ramping up a young girl’s testosterone levels to that of
a healthy boy—ten times that of a girl—or, for that matter, as giving it to a Tour de
France cyclist seeking a yellow jersey.

Returning to Plaintiffs’ reasoning, it is not true that boys in Texas would re-
ceive testosterone fo tramsition. Not only is this because no minor—male or fe-

male—may be prescribed testosterone fo transition, but biology dictates that a male
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cannot use testosterone fo transition at all. Only females can use testosterone for
gender transition—never males. See L. W., 83 F.4th at 481. Although a male can use
testosterone for other types of treatment, no amount of testosterone will cause a male
to develop female characteristics.

The inverse is true for estrogen. Estrogen can be used for gender transition
only in males, never the reverse. Id. The same goes for the surgical procedures at
issue here. Only females would obtain a double mastectomy or a phalloplasty for the
purpose of gender transition. And only males would seek breast enlargement surgery
or the creation of a neovagina?®! for the purpose of gender transition. These are “med-
ical procedure[s] that only one sex can undergo,” making heightened scrutiny inap-
propriate. Dobbs, 142 S. Ct. at 2245; see L.W., 83 F.4th at 481; Eknes-Tucker, 80
F.4th at 1229.

As for puberty blockers, sex does not matter to Texas’s law. “In contrast to
cross-sex hormones, puberty blockers involve the same drug used equally by gender-
transitioning boys and girls.” L.W., 83 F.4th at 483. Prohibiting their use for the
purpose of gender transition does not depend on sex at all.

The pertinent question is whether “those who want to use these drugs to treat

a discordance between their sex and gender identity and those who want to use these

21 See Kenzie Birse et al., The Neovaginal Microbiome of Transgender Women Post-
Gender Reassignment Surgery, 8 MICROBIOME 61 (2020). https://doi.org/10.1186/
s40168-020-00804-1.
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drugs to treat other conditions” are “similarly situated.” Eknes-Tucker, 80 F.4th at
1233 (Brasher, J., concurring). But to ask that question answers it. Texas has discre-
tion to “permit varying treatments of distinct diagnoses” because “things which are
different in fact or opinion” should not “be treated in law as though they were the
same.”” L.W., 83 F.4th at 482-83 (quoting Tigner v. Texas, 310 U.S. 141, 147
(1940)).

This leaves Plaintiffs’ complaint that Texas’s law “perpetuates” “discrimina-
tory sex stereotypes,” Pls.” Br. 35 n.11—as though Texas makes access to gender-
transition treatments turn on who “walk[s] more femininely, talk[s] more femininely,
dress[es] more femininely, wear[s] make-up, ha[s] [their] hair styled, [or] wear[s]
jewelry,” Price Waterhouse v. Hopkins, 490 U.S. 228, 235 (1989) (plurality op.).

But to state the obvious, “biological sex ... is not a stereotype.” Adams by &
through Kasper v. Sch. Bd. of St. Johns Cnty., 57 F.4th 791, 809 (11th Cir. 2022) (en
banc). And characteristics determined by biological sex—hormonal levels or the
presence of male or female genitalia—are not stereotypes. Stereotypes are not “im-
mutable characteristics determined solely by the accident of birth.” Frontiero v.
Richardson, 411 U.S. 677, 686 (1973). The law does not forbid States from account-

ing for biological reality when regulating medicine.
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B. Transgender Individuals Are Not a Suspect Class.

Plaintiffs argue that S.B. 14 classifies based on transgender status by prohib-
iting “treatment that only transgender people seek.” Pls.” Br. 37. In making that
argument, Plaintiffs erase the experiences of a growing number of detransitioners
who received gender-transition procedures but later chose to detransition and live in
accordance with their biological sex.?* If detransitioners were never transgender,
then it cannot be true that only transgender individuals seek the prohibited proce-
dures. And if detransitioners were transgender but no longer are, then transgender
status cannot be an immutable characteristic. (On this, more below.)

Regardless, heightened scrutiny does not apply simply because people seek-
ing a procedure are disproportionately (or even uniformly) members of a suspect
class. Vacco v. Quill, 521 U.S. 793, 800 (1997). Classifications based on sex receive
intermediate scrutiny, but a classification of “people seeking abortions” does not,
even though only women seek abortions. Dobbs, 142 S. Ct. at 2245-46.

Individuals who identify as transgender do not constitute a suspect class to

begin with. “Transgender status” is not a protected class under the Texas

22 E.g., Lisa Littman, Individuals Treated for Gender Dysphoria with Medical and/or
Surgical Transition Who Subsequently Detransitioned: A Survey of 100 Detransi-
tioners, 50 ARCHIVES OF SEXUAL BEHAVIOR 3353 (2021); Pamela Paul, As Kids,
They Thought They Were Trans. They No Longer Do., N.Y. TIMES (Feb. 2, 2024),
https://www.nytimes.com/2024/02/02/opinion/transgender-children-gender-dys-
phoria.html.
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Constitution. See Tex. Const. art. I, sec. 3a (protecting equality on the basis of “sex,
race, color, creed, or national origin”). And, contra Plaintiffs, the Supreme Court
rarely designates suspect or quasi-suspect classes. See, e.g., City of Cleburne v.
Cleburne Living Ctr., 473 U.S. 432, 442-46 (1985). Indeed, the Court has rejected
suspect classification for disability, age, and poverty. Id.; Mass. Bd. of Retirement v.
Murgia, 427 U.S. 307, 313 (1976); San Antonio Ind. Sch. Dist. v. Rodriguez, 411
U.S. 1, 28 (1973). That so few classifications rise to the level of “suspect” itself casts
“grave doubt” on the assertion that transgender identity does. Adams, 57 F.4th at 803
n.S.

Precedent explains why. Classifications are suspect when they single out “dis-
tinguishing characteristics” that have historically been divorced from “the interests
the State has the authority to implement.” Cleburne, 473 U.S. at 441. Sex classifica-
tions, for example, are (quasi)-suspect because they often “reflect outmoded notions
of the relative capabilities of men and women,” rather than real differences. /d. Same
for racial classifications. Murgia, 427 U.S. at 313-14. Thus, to be “suspect,” a clas-
sification must single out a so-called “immutable” characteristic that has historically
been the basis for deep discrimination. See Lyng v. Castillo, 477 U.S. 635, 638
(1986) (looking for (1) immutable characteristics that define (2) a discrete group,

(3) historical discrimination, and (4) political powerlessness).
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Transgender status does not check any of these boxes. For one, it is not “an
immutable characteristic determined solely by the accident of birth.” Frontiero, 411
U.S. at 686. To the contrary, according to Plaintiffs, individuals identify as
transgender when their internal perception of who they are departs from the immu-
table characteristic of their biological sex, a characteristic known since birth.
Transgender identification necessarily takes place sometime affer birth. And many
individuals who identify as transgender alternate between gender identifications, be
it non-binary, gender fluid, third gender, or their natal gender.?® If a child can hop in
and out of the category based on her “fluid” identity, it makes no sense to use the
category for purposes of assessing equal protection under the law.

For similar reasons, transgender status hardly defines a “discrete group.”
Lyng, 477 U.S. at 638. The term “transgender” can describe “a huge variety of gen-

der identities and expressions,”?*

with recent estimates citing more than 80 types of
gender identities that include “aliagender,” “bigender,” “demiboy,” “gender-fluid,”

“maverique,” “non-binary,” “polygender,” and many others.”® Transgender

23 See Littman, Individuals Treated for Gender Dysphoria, supra.

24 WPATH SOCS8, supra, at S15.

25 Chris Drew, 81 Types of Genders & Gender Identities (A to Z List), HELPFULPRO-
FESSOR.COM (Mar. 26, 2022), https://perma.cc/SK4T-J5T4.
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individuals may also “embrace a fluidity of gender identity” or even an “unfixed
gender identity.”?¢

Nor are transgender individuals a “politically powerless” group. Rodriguez,
411 U.S. at 28. To start, they are quite “unlike” those individuals who were long
purposefully denied equal protection under the law due to their race, national origin,
or sex. Murgia, 427 U.S. at 313-14 (rejecting age as suspect class because elderly
persons have not faced discrimination “akin to [suspect] classifications™). To take
just some recent examples, from his first day in office, President Biden has priori-
tized “Preventing and Combating Discrimination on the Basis of Gender Identity.”
Exec. Order No. 13,988, 86 Fed. Reg. 7,023 (Jan. 20, 2021). Executive agencies
have attempted to impose new gender-identity obligations on the States. See, e.g.,
Tennessee v. Dep’t of Educ., 615 F. Supp. 3d 807, 838-39 (E.D. Tenn. 2022) (reject-
ing agency attempts to “go[] beyond the holding of Bostock”). And more than a
dozen States have enacted laws expressly allowing pediatric gender-transition pro-
cedures that Texas law prohibits. See L. W., 83 F.4th at 487. Plaintiffs here have the

support of the Department of Justice, many (American) medical organizations, and

prestigious law firms.

26 Human Rights Campaign, Glossary of Terms, Gender Fluid,

https://perma.cc/DAND-7GEQ .
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State laws regulating gender-transition procedures are recent enactments by
policymakers grappling with tough questions about how to protect children from the
significant risks posed by still-novel medical interventions for gender dysphoria. To
the extent a State’s regulation of those procedures requires focusing on gender-dys-
phoric youth, such a classification is a “sensible ground for different treatment,” not
the sort of irrelevant grouping that warrants heightened scrutiny. Cleburne, 473 U.S.
at 440.

States have taken varying approaches to these issues. Removing these “trying
policy choices” from the “arena of public debate and legislative action” and placing
them in the hands of the judiciary “is not how a constitutional democracy is supposed
to work—or at least works best—when confronting evolving social norms.” L. W.,
83 F.4th at 486-87. Accordingly, “rational basis review applies to transgender-based
classifications.” Id. at 419.

II. Texas’s Law Survives Any Level of Review.

Even if heightened scrutiny applied, Texas’s law would pass muster. See
Eknes-Tucker, 80 F.4th at 1235 (Brasher, J., concurring) (finding “exceedingly per-
suasive justification” for prohibiting pediatric gender-transition procedures).

A. Courts Should Defer to Legislatures in the Face of Medical
Uncertainty.

States have “wide discretion” to regulate “in areas where,” as here, “there is

medical and scientific uncertainty.” Gonzales, 550 U.S. at 163; accord Marshall v.
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United States, 414 U.S. 417, 427 (1974) (“When [a legislature] undertakes to act in
areas fraught with medical and scientific uncertainties, legislative options must be
especially broad.”). This deference applies even in cases involving heightened scru-
tiny. Gonzales, 550 U.S. at 163 (stating that “[t]his traditional rule is consistent with
[Planned Parenthood v.] Casey,” 505 U.S. 833 (1992), which involved heightened
scrutiny)).

The reason for that is clear: The law requires deference to legislatures unless
there are “clear, manageable, and politically neutral” standards for judicial interven-
tion. Cf. Rucho v. Com. Cause, 139 S. Ct. 2484, 2498 (2019). Courts are not
equipped to choose, as a constitutional matter, between the medical opinions of
Plaintiffs’ witnesses and preferred interest groups (on one hand) and the medical
opinions of Texas’s witnesses, half a dozen countries in Europe, and the U.S.
Agency for Healthcare Research and Quality (on the other). That job is for the leg-
islature. See Eknes-Tucker, 80 F.4th at 1235 (Brasher, J., concurring) (“Intermediate
scrutiny permits the legislature to make a predictive judgment based on competing
evidence.” (cleaned up)). And “the States are indeed engaged in thoughtful debates
about the issue.” L.W., 83 F.4th at 471 (citation omitted).

Accordingly, all Texas has to do to prevail even under heightened scrutiny is
to show that there is a medical dispute on the issue at hand. It has done that. See Tex.

Br. 7-18. The U.S. Agency for Healthcare Research and Quality itself admits that
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there is uncertainty: “There is a lack of current evidence-based guidance for the care
of children and adolescents who identify as transgender, particularly regarding the
benefits and harms of pubertal suppression, medical affirmation with hormone ther-
apy, and surgical affirmation.”?’

Finland’s medical authority likewise concluded that, “[i]n light of available
evidence, gender reassignment of minors is an experimental practice,” and “there
are no medical treatment[s] that can be considered evidence-based.”*® So did the
United Kingdom’s National Health Service, which recently restricted gender-transi-
tion interventions to formal research settings after an independent medical review
concluded that there is no evidentiary support for these interventions given the “lack
of reliable comparative studies.”” Sweden’s National Board of Health and Welfare

reached a similar conclusion, finding that “the risk of puberty suppressing treatment

with GnRH-analogues and gender-affirming hormonal treatment currently outweigh

2T AHRQ, Topic Brief: Treatments for Gender Dysphoria in Transgender Youth (Jan.
8, 2021), https://perma.cc/23B5-D7C8.

28 Recommendation of the Council for Choices in Health Care in Finland: Medical
Treatment Methods for Dysphoria Related to Gender Variance in Minors,
PALKO/COHERE Finland (2020), https://perma.cc/VN38-67WT.

29 Nat’l Inst. for Health & Care Excellence, Gender-affirming hormones for children
and adolescents with gender dysphoria (Mar. 11, 2021), https://perma.cc/M8J5-
MXVG (“NICE Cross-Sex Hormone Review”); NICE Puberty Blocker Evidence
Review, supra.
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the possible benefits.”*® And earlier this year, the Norwegian Healthcare Investiga-
tion Board (Ukom) found “insufficient evidence for the use of puberty blockers and
cross sex hormone treatments in young people, especially for teenagers who are in-
creasingly seeking health services.”?! Thus, “Ukom defines such treatments as ut-
prevende behandling, or ‘treatments under trial,”” 3>—that is, experimental. Most
recently, the World Health Organization recognized that “the evidence base for chil-
dren and adolescents is limited and variable regarding the longer-term outcomes of
gender affirming care for children and adolescents.”>?

Federal courts of appeal recognize this uncertainty. See Eknes-Tucker, 80
F.4th at 1225 (noting that gender-transition drugs provided to minors have “uncer-
tainty regarding benefits, recent surges in use,” “irreversible effects,” and “growing
concern about the medications’ risks.” (citations omitted)); L.W., 83 F.4th at 471

(gender-transition procedures for minors is “a vexing and novel topic of medical

debate.”). In light of this uncertainty, Texas has “wide discretion” to restrict these

30 Sweden National Board of Health and Welfare Policy Statement, SOCIALSTYREL-
SEN, Care of Children and Adolescents with Gender Dysphoria: Summary 3 (2022),
https://perma.cc/FDS5-BDF3.

31 Jennifer Block, Norway’s Guidance on Paediatric Gender Treatment is Unsafe,
Says Review, THE BMJ (Mar. 23, 2023), https://perma.cc/9FQF-MJJ9.

321d.

33 World Health Org., Frequently Asked Questions, WHO Dev. of a Guideline on the
Health of Trans and Gender Diverse People (Jan. 15, 2024), https://perma.cc/P3TC-
XUUK.
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interventions to protect the “health and welfare” of children.” Dobbs, 142 S. Ct. at
2284,

B.  Plaintiffs Erroneously Rely on American Medical Interest Groups
That Are Biased Advocates, Not Neutral Experts.

Plaintiffs omit any reference to the developments in European countries,
which do not allow what Plaintiffs seek—gender transitioning interventions as a
matter of general medical practice. Instead, European countries generally confine
access to the procedures to formal research protocols befitting their experimental
status. But while healthcare authorities in Europe have urged caution, American
medical organizations advocate for unfettered access to transitioning treatments
even as they admit more research is needed.**

In some ways, it is unsurprising that, until recent decisions by the Sixth and
Eleventh Circuits, courts repeatedly deferred to these organizations. One would hope
that medical societies like American Academy of Pediatrics (AAP), the Endocrine
Society, and WPATH would be honest brokers, reviewing the evidence as Europe
has done and responding accordingly. And one would hope that organizations like
the American Medical Association—which has not published guidelines on this
topic but supports the WPATH Standards—would use their institutional goodwill,

built up over time, to be the voice of reason and prioritize the safety of children.

34 E.g., Azeen Ghorayshi, Medical Group Backs Youth Gender Treatments, but Calls
for Research Review, N.Y. TIMES (Aug. 3, 2023), https://perma.cc/N3BJ-TB9J.
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Sadly, this has not happened. As with other institutions, American medical
organizations have become increasingly “performative,” treated by their leaders as
platforms for advancing the current moment’s cause célébre.* Add to this a replica-
tion crisis in scientific literature and the ability of researchers to use statistics to make
findings appear significant when they are not,*® and it is no wonder that medical
organizations find it easier to just go with the zeitgeist. (Not to mention that the
American interest groups that endorse gender-transition procedures are just that—
interest groups, with a strong financial interest in the procedures their members make
a living by providing.) Science is hard, and there is no reward in the current climate
for any organization that questions the safety and efficacy of using sterilizing gen-
der-transition procedures on children.

Take AAP, for instance, which has “decried” “as transphobic” a resolution by
its members discussing “the growing international skepticism of pediatric gender
transition” and calling for a literature review.’” Then, when AAP finally acknowl-

edged that there are no systematic reviews supporting the treatments it recommends,

35 See generally Yuval Levin, A Time to Build: From Family and Community to
Congress and the Campus, How Recommitting to our Institutions Can Revive the
American Dream (2020).

36 F.g., Andrew Gelman & Eric Loken, The Statistical Crisis in Science, 102 AMER-
ICAN SCIENTIST 460, 460-65 (2014) (noting “statistical significance” can “be ob-
tained even from pure noise” by various tricks of the trade).

37 Julia Mason & Leor Sapir, The American Academy of Pediatrics’ Dubious
Transgender Science, WALL ST.J. (Apr. 17, 2022).
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the group promised to conduct one—while assuring it would continue to recommend
the treatments while awaiting evidence of their safety and efficacy. As Dr. Gordon
Guyatt, the father of evidence-based medicine, put it, that “puts the cart before the
horse.”® AAP member Dr. Julia Mason concluded: “AAP has stifled debate” and
“put its thumb on the scale ... in favor of a shoddy but politically correct research

agenda.”’

40 whose

Similar concerns have been raised about the Endocrine Society,
guidelines for treating gender dysphoria the British Medical Journal recently ex-
posed as having “serious problems” because—remarkably—the “systematic re-
views” the guidelines were based on “didn’t look at the effect of the interventions
on gender dysphoria itself.”*! The Endocrine Society knows that plaintiffs in cases
like this one bandy about its Guidelines to justify the procedures its members profit
from, yet the Guidelines themselves emphasize that they do not “establish a standard

of care.”*? One member of the Guidelines authoring committee acknowledged, when

not testifying in court against the States, that the Endocrine Society did not even

38 Ghorayshi, Medical Group Backs Youth Gender Treatments, supra.

39 Mason, supra.

40 E.g., Roy Eappen & lan Kingsbury, The Endocrine Society’s Dangerous
Transgender Politicization, WALL ST. J. (June 28, 2023).

41 Jennifer Block, Gender dysphoria in young people is rising—and so is profes-
sional disagreement, THE BMJ (Feb. 23, 2023), https://perma.cc/QKB6-5QCR.

42 Hembree et al., Endocrine Treatment of Gender-Dysphoric/Gender-Incongruent
Persons: An Endocrine Society Clinical Practice Guideline, 102 J. CLIN. ENDO-
CRINOL. METAB. 3869, 3895 (2017).
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have “some little data”—it “had none”—to justify the language allowing prescrip-
tion of cross-sex hormones prior to age 16, a change that gave “cover” to doctors to
do so0.®

Then there is WPATH, which at least confesses to being “an advocacy organ-
ization[].” Boe v. Marshall, No. 2:22-cv-184-LCB (N.D. Ala.), ECF 208. Ample
evidence shows just how true that is. In addition to advocating castration as “medi-
cally necessary gender-affirming care” for males whose “gender identity” is “eu-
nuch,” WPATH recently removed most minimum-age requirements for gender-
modification procedures from its Standards of Care.** According to the lead author
of the chapter on children, WPATH did so to “bridge th[e] considerations” regarding
the need for insurance coverage with the desire to ensure that doctors would not be
held liable for malpractice if they deviated from the standards.®

WPATH has also suppressed dissent, including canceling the presentation of
a prominent researcher who dared to question the safety of transitioning young chil-
dren and censuring a board member who went public with concerns that medical

providers in America are transitioning minors without proper safeguards.*®

43 Joshua Safer, State of the Art: Transgender Hormone Care (Feb. 15, 2019),
https://www.youtube.com/watch?v=m7Xg9gZS_hg (at 5:38-6:18).

4 See SOC 8, supra, at S43-79.

4 Videorecording of Dr. Tishelman’s WPATH presentation, https://perma.cc/4M52-
WG4X.

4 Emily Bazelon, The Battle Over Gender Therapy, N.Y. TIMES MAGAZINE (June
15, 2022), https://perma.cc/ZMT2-W6DX.
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And just recently, WPATH’s leaders were successful in having a major sci-
entific publishing house, Springer, retract a published paper that dared to examine
the growing phenomenon of groups of adolescents suddenly “declar[ing] a
transgender identity after extensive exposure to social media and peer influence.”*’
Indeed, WPATH has tried to cancel nearly every researcher that has studied “Rapid
Onset Gender Dysphoria,” for the simple reason that, “[e]ven mentioning the possi-
bility that trans identity is socially influenced or a phase threatens [its] claims that
children can know early in life they have a permanent transgender identity and there-
fore that they should have broad access to permanent body-modifying and sterilizing
procedures.”*® More examples abound. E.g., Amicus Br. of Family Research Coun-
cil at 8-27.

There i1s, therefore, good reason for the Supreme Court’s observation that
medical interest groups’ position statements do not “shed light on the meaning of
the Constitution,” Dobbs, 142 S. Ct. at 2267, and the same goes for the Texas Con-
stitution. The First and Fifth Circuits had it right when they found that “the WPATH
Standards of Care reflect not consensus, but merely one side in a sharply contested

medical debate.” Gibson v. Collier, 920 F.3d 212, 221 (5th Cir. 2019); see Kosilek

v. Spencer, 774 F.3d 63, 90 (1st Cir. 2014). While medical organizations are

4T Leor Sapir & Colin Wright, Medical Journal’s False Consensus on “Gender-Af-
firming Care,” WALL ST. J. (June 9, 2023).
8 Id.
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certainly capable of establishing true, evidence-based standards of care, they have
utterly failed to act responsibly when it comes to pediatric gender-transition proce-
dures. As a group of respected gender clinicians and researchers from Finland, the
UK, Sweden, Norway, Belgium, France, Switzerland, and South Africa recently
opined, “medical societies” in the United States should “align their recommenda-
tions with the best available evidence—rather than exaggerating the benefits and
minimizing the risks.”* Until they do so, States like Texas are forced to step in to
protect children.

CONCLUSION

The Court should reverse.

49 Riitakerttu Kaltiala et al., Youth Gender Transition Is Pushed Without Evidence,
WALL ST. J. (Jul. 14, 2023).
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You don't often get email from mitch@palmettofamily.org. Learn why this is important

Delinda,
Thanks for responding to my FB Message.

The Prayer Gathering is this Friday, January 5 at 4PM.

Here are the details:
https://palmettofamilvorg.ticketbud.com/praver-at-the-statehouse?
fbclid=IwAROGpPYjG91 _ivclwbgd 8GDfORftM0OeOh7WYwSrp-7xVsisMmRXxnP-21zU

Hope to see y'all there!

For God and South Caroling,

Mitch Prosser
President

Palmetto Family | (803) 733-5600 | PO Box 11953 | Columbia, SC 29211

€3 PALMETTO FAMILY
9O e
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from your system. If you are not the intended recipient, you are notified that disclosing, copying, distributing or taking any action in reliance on

the contents of this information is strictly prohibited.
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From: Delinda Ridings

To: Mitch Prosser

Subject: RE: Prayer Event at Statehouse

Date: Thursday, January 4, 2024 1:17:00 PM
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Thank you. What is your cell as | am adding you as a point of contact. AG has a meeting in our office,
but | am adding it as an FYI to his calendar.

DELINDA RIDINGS, Executive Assistant to the Attorney General
South Carolina Attorney General’s Office

Executive Division | Office 803-734-3596

P.O. Box 11549 | Columbia, SC 29211

scag.gov

This email, along with any attachments, is considered confidential and may be legally privileged. If you have received it in
error please notify the sender immediately by reply email and then delete this message from you system. Please do not copy
it or use it for any purposes, or disclose its contents to any other person. This email, and attachments, are subject to FOIA
requests. Thank you for your cooperation.

From: Mitch Prosser <Mitch@palmettofamily.org>
Sent: Thursday, January 4, 2024 1:10 PM

To: Delinda Ridings <DRidings@scag.gov>
Subject: Prayer Event at Statehouse

You don't often get email from mitch@palmettofamily.org. Learn why this is important

Delinda,
Thanks for responding to my FB Message.

The Prayer Gathering is this Friday, January 5 at 4PM.
Here are the details:

https://palmettofamilyorg.ticketbud.com/praver-at-the-statehouse?
fbclid=IwAROGpPYjG91 _ivclwbgd 8GDfORftMOeOh7WYwSrp-7xVsjsMmRXxnP-21zU

Hope to see y'all there!

For God and South Carolinag,

SC-AG-24-0270-A-000076
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Mitch Prosser
President

Palmetto Family (803) 733-5600 | PO Box 11953 | Columbia, SC 29211

& PALMETTO FAMILY
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This email and any files transmitted with it are confidential and are intended solely for the use of the individual or entity to whom they are
addressed. If you are not the intended recipient, please notify the sender immediately that you have received this email and delete this email
from your system. If you are not the intended recipient, you are notified that disclosing, copying, distributing or taking any action in reliance on
the contents of this information is strictly prohibited.
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From: Delinda Ridings

To: Mitch Prosser

Subject: RE: Prayer Event at Statehouse

Date: Thursday, January 4, 2024 1:41:00 PM
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You are welcome

DELINDA RIDINGS, Executive Assistant to the Attorney General
South Carolina Attorney General’s Office

Executive Division | Office 803-734-3596

P.O. Box 11549 | Columbia, SC 29211

scag.gov

This email, along with any attachments, is considered confidential and may be legally privileged. If you have received it in
error please notify the sender immediately by reply email and then delete this message from you system. Please do not copy
it or use it for any purposes, or disclose its contents to any other person. This email, and attachments, are subject to FOIA
requests. Thank you for your cooperation.

From: Mitch Prosser <Mitch@palmettofamily.org>
Sent: Thursday, January 4, 2024 1:28 PM

To: Delinda Ridings <DRidings@scag.gov>
Subject: Re: Prayer Event at Statehouse

You don't often get email from mitch@palmettofamily.org. Learn why this is important

For God and South Carolina,

Mitch Prosser
President

Palmetto Family (803) 733-5600 PO Box 11953 Columbia, SC 29211

& PALMETTO FAMILY
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This email and any files transmitted with it are confidential and are intended solely for the use of the individual or entity to whom they are
addressed. If you are not the intended recipient, please notify the sender immediately that you have received this email and delete this email
from your system. If you are not the intended recipient, you are notified that disclosing, copying, distributing or taking any action in reliance on
the contents of this information is strictly prohibited.

From: DeLinda Ridings <DRidings@scag.gov>
Date: Thursday, January 4, 2024 at 1:17 PM

To: Mitch Prosser <Mitch@palmettofamily.org>
Subject: RE: Prayer Event at Statehouse

Thank you. What is your cell as | am adding you as a point of contact. AG has a meeting in our office,
but | am adding it as an FYI to his calendar.

DELINDA RIDINGS, Executive Assistant to the Attorney General
South Carolina Attorney General’s Office

Executive Division | Office 803-734-3596

P.O. Box 11549 | Columbia, SC 29211

scag.gov

This email, along with any attachments, is considered confidential and may be legally privileged. If you have received it in
error please notify the sender immediately by reply email and then delete this message from you system. Please do not copy
it or use it for any purposes, or disclose its contents to any other person. This email, and attachments, are subject to FOIA
requests. Thank you for your cooperation.

From: Mitch Prosser <Mitch@palmettofamily.org>
Sent: Thursday, January 4, 2024 1:10 PM

To: Delinda Ridings <DRidings@scag.gov>

Subject: Prayer Event at Statehouse

You don't often get email from mitch@palmettofamily.org. Learn why this is important

Delinda,
Thanks for responding to my FB Message.

The Prayer Gathering is this Friday, January 5 at 4PM.

Here are the details:

SC-AG-24-0270-A-000079
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https://palmettofamilyorg.ticketbud.com/praver-at-the-statehouse?
fbclid=IwAROGpPYjG91_ivclwbgd 8GDfORftMOeOh7WYwSrp-7xVsjsMmRXxnP-21zU

Hope to see y'all there!

For God and South Carolinag,

Mitch Prosser
President

Palmetto Family (803) 733-5600 PO Box 11953 Columbia, SC 29211

& PALMETTO FAMILY
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This email and any files transmitted with it are confidential and are intended solely for the use of the individual or entity to whom they are
addressed. If you are not the intended recipient, please notify the sender immediately that you have received this email and delete this email
from your system. If you are not the intended recipient, you are notified that disclosing, copying, distributing or taking any action in reliance on
the contents of this information is strictly prohibited.
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From: Molly Tynan

To: Delinda Ridings

Subject: RE: Recommendation for Grant Majors
Date: Tuesday, December 5, 2023 9:06:51 PM
Attachments: image001.png

DeLinda -

Thank you for sending this over! I will make sure it gets added to Grant’s application. I hope

you have a great rest of your week!

Best,
Molly
Molly Tynan
Blackstone Recruitment Manager
A +1 202 393 8690 (Office)

+1 202 888 7657 (Direct Dial)
BLACKSTONE +1 303-482-6994 (Mobile)
LEGAL FELLOWSHIPR
S L TR T T T 480-444-0024 (Fax)
: mtynan@adflegal.org
ADFlegal.org

From: Delinda Ridings <DRidings@scag.gov>
Sent: Tuesday, December 5, 2023 2:26 PM
To: Molly Tynan <mtynan@adflegal.org>
Subject: Recommendation for Grant Majors

You don't often get email from dridings@scag.gov. Learn why this is important

*EXTERNAL*

Good afternoon,

S. C. Attorney General Alan Wilson ask me to send this recommendation for Grant Majors, University
of South Carolina School of Law.

December 5, 2023

To Whom This May Concern,

1 recently met Grant Majors when I guest taught one of his law classes at the university. Since that time,
Grant visited with me in my office and we have had time to get to know each other and I answer some of his career
questions. Presently, Grant is attending the University of South Carolina School of Law where he is one of ten
Carolina Legal Scholars - which is the schools highest scholarship.

In high school, Grant lead high school science incentives and policy debate camps. He was always
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interested in science so in college at Charleston Southern University, Grant majored in Biochemistry. He became a
research lab assistant where he supervised students during labs.

Grant has a history of service to others, including playing music with his family for charitable events and
serving on his church’s production and hospitality teams. Through all of his experience I believe that Grant has
developed strong leadership skills and I believe he would be an asset to your organization.

If I can be of further assistance, please don’t hesitate to contact me..

Sincerely,

Alan Wilson

DELINDA RIDINGS, Executive Assistant to the Attorney General
South Carolina Attorney General’s Office

Executive Division | Office 803-734-3596

P.O. Box 11549 | Columbia, SC 29211

scag.gov

This email, along with any attachments, is considered confidential and may be legally privileged. If you have received it in
error please notify the sender immediately by reply email and then delete this message from you system. Please do not copy
it or use it for any purposes, or disclose its contents to any other person. This email, and attachments, are subject to FOIA
requests. Thank you for your cooperation.
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From: Delinda Ridings

To: Molly Tynan

Subject: RE: Recommendation for Grant Majors
Date: Wednesday, December 6, 2023 8:05:00 AM
Attachments: image001.png

Same to you!!

DELINDA RIDINGS, Executive Assistant to the Attorney General
South Carolina Attorney General’s Office

Executive Division | Office 803-734-3596

P.O. Box 11549 | Columbia, SC 29211

scag.gov

This email, along with any attachments, is considered confidential and may be legally privileged. If you have received it in
error please notify the sender immediately by reply email and then delete this message from you system. Please do not copy
it or use it for any purposes, or disclose its contents to any other person. This email, and attachments, are subject to FOIA
requests. Thank you for your cooperation.

From: Molly Tynan <mtynan@adflegal.org>
Sent: Tuesday, December 5, 2023 9:06 PM

To: Delinda Ridings <DRidings@scag.gov>
Subject: RE: Recommendation for Grant Majors

DeLinda -

Thank you for sending this over! I will make sure it gets added to Grant’s application. I hope

you have a great rest of your week!

Best,
Molly
Molly Tynan
Blackstone Recruitment Manager
A- +1 202 393 8690 (Office)

+1 202 888 7657 (Direct Dial)

BLACKSTONE +1 303-482-6994 (Mobile)
LEGAL FELLOWSHIF
o 2 = T 480-444-0024 (Fax)

mtynan@adflegal.org
ADFlegal.org

From: Delinda Ridings <DRidings@scag.gov>
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Sent: Tuesday, December 5, 2023 2:26 PM
To: Molly Tynan <mtynan@adflegal.org>
Subject: Recommendation for Grant Majors

You don't often get email from dridings@scag.gov. Learn why this is important
*EXTERNAL*

Good afternoon,

S. C. Attorney General Alan Wilson ask me to send this recommendation for Grant Majors, University
of South Carolina School of Law.

December 5, 2023

To Whom This May Concern,

1 recently met Grant Majors when I guest taught one of his law classes at the university. Since that time,
Grant visited with me in my office and we have had time to get to know each other and I answer some of his career
questions. Presently, Grant is attending the University of South Carolina School of Law where he is one of ten
Carolina Legal Scholars - which is the schools highest scholarship.

In high school, Grant lead high school science incentives and policy debate camps. He was always
interested in science so in college at Charleston Southern University, Grant majored in Biochemistry. He became a
research lab assistant where he supervised students during labs.

Grant has a history of service to others, including playing music with his family for charitable events and
serving on his church’s production and hospitality teams. Through all of his experience I believe that Grant has
developed strong leadership skills and I believe he would be an asset to your organization.

If I can be of further assistance, please don’t hesitate to contact me..

Sincerely,

Alan Wilson

DELINDA RIDINGS, Executive Assistant to the Attorney General
South Carolina Attorney General’s Office

Executive Division | Office 803-734-3596

P.O. Box 11549 | Columbia, SC 29211

scag.gov

This email, along with any attachments, is considered confidential and may be legally privileged. If you have received it in
error please notify the sender immediately by reply email and then delete this message from you system. Please do not copy
it or use it for any purposes, or disclose its contents to any other person. This email, and attachments, are subject to FOIA
requests. Thank you for your cooperation.
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From: Mitch Prosser

To: Delinda Ridings

Subject: Re: Prayer Event at Statehouse

Date: Thursday, January 4, 2024 1:28:05 PM
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You don't often get email from mitch@palmettofamily.org. Learn why this is important

For God and South Carolinag,

Mitch Prosser
President

Palmetto Family (803) 733-5600 PO Box 11953 Columbia, SC 29211

& PALMETTO FAMILY
oeEn

This email and any files transmitted with it are confidential and are intended solely for the use of the individual or entity to whom they are
addressed. If you are not the intended recipient, please notify the sender immediately that you have received this email and delete this email
from your system. If you are not the intended recipient, you are notified that disclosing, copying, distributing or taking any action in reliance on
the contents of this information is strictly prohibited.

From: DelLinda Ridings <DRidings@scag.gov>
Date: Thursday, January 4, 2024 at 1:17 PM

To: Mitch Prosser <Mitch@palmettofamily.org>
Subject: RE: Prayer Event at Statehouse

Thank you. What is your cell as | am adding you as a point of contact. AG has a meeting in our office,
but | am adding it as an FYI to his calendar.

DELINDA RIDINGS, Executive Assistant to the Attorney General
South Carolina Attorney General’'s Office
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Executive Division | Office 803-734-3596
P.O. Box 11549 | Columbia, SC 29211
scag.gov

This email, along with any attachments, is considered confidential and may be legally privileged. If you have received it in
error please notify the sender immediately by reply email and then delete this message from you system. Please do not copy
it or use it for any purposes, or disclose its contents to any other person. This email, and attachments, are subject to FOIA
requests. Thank you for your cooperation.

From: Mitch Prosser <Mitch@palmettofamily.org>
Sent: Thursday, January 4, 2024 1:10 PM

To: Delinda Ridings <DRidings@scag.gov>
Subject: Prayer Event at Statehouse

You don't often get email from mitch@palmettofamily.org. Learn why this is important

Delinda,
Thanks for responding to my FB Message.

The Prayer Gathering is this Friday, January 5 at 4PM.
Here are the details:

https://palmettofamilyorg.ticketbud.com/praver-at-the-statehouse?
fbclid=IwAROGPYjG91_ivclwbgd 8GDfORftMOeOh7WYWSrp-7xVsjsMmRXxnP-21zU

Hope to see y’all there!

For God and South Carolinag,

Mitch Prosser
President

Palmetto Family (803) 733-5600 PO Box 11953 Columbia, SC 29211

& PALMETTO FAMILY
9O e

This email and any files transmitted with it are confidential and are intended solely for the use of the individual or entity to whom they are
addressed. If you are not the intended recipient, please notify the sender immediately that you have received this email and delete this email
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from your system. If you are not the intended recipient, you are notified that disclosing, copying, distributing or taking any action in reliance on
the contents of this information is strictly prohibited.
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From: Delinda Ridings

To: mtynan@adflegal.org

Subject: Recommendation for Grant Majors
Date: Tuesday, December 5, 2023 4:25:00 PM
Attachments: image001.png

Good afternoon,

S. C. Attorney General Alan Wilson ask me to send this recommendation for Grant Majors, University
of South Carolina School of Law.

December 5, 2023

To Whom This May Concern,

1 recently met Grant Majors when I guest taught one of his law classes at the university. Since that time,
Grant visited with me in my office and we have had time to get to know each other and I answer some of his career
questions. Presently, Grant is attending the University of South Carolina School of Law where he is one of ten
Carolina Legal Scholars - which is the schools highest scholarship.

In high school, Grant lead high school science incentives and policy debate camps. He was always
interested in science so in college at Charleston Southern University, Grant majored in Biochemistry. He became a
research lab assistant where he supervised students during labs.

Grant has a history of service to others, including playing music with his family for charitable events and
serving on his church’s production and hospitality teams. Through all of his experience I believe that Grant has
developed strong leadership skills and I believe he would be an asset to your organization.

If I can be of further assistance, please don’t hesitate to contact me..

Sincerely,

Alan Wilson

DELINDA RIDINGS, Executive Assistant to the Attorney General
South Carolina Attorney General’s Office

Executive Division | Office 803-734-3596

P.O. Box 11549 | Columbia, SC 29211

scag.gov

This email, along with any attachments, is considered confidential and may be legally privileged. If you have received it in
error please notify the sender immediately by reply email and then delete this message from you system. Please do not copy
it or use it for any purposes, or disclose its contents to any other person. This email, and attachments, are subject to FOIA
requests. Thank you for your cooperation.

SC-AG-24-0270-A-000089


mailto:DRidings@scag.gov
mailto:mtynan@adflegal.org
http://www.scag.gov/





	SPARKS- FOIA Response Letter (03571083xD2C78)
	FOIA Response Documents (03571088xD2C78)
	Amicus on Sign On Tracker Update Week Nov. 13-17
	Exec. News Clips 1.16.2024
	Exec. News Clips 1.18.2023
	Exec. News Clips 12.14.2023
	Exec. News Clips 2.21.2024
	FW_ Amicus join request in Roe v. Critchfield, ...
	FW_ Appellate Case No. 2023-001673 (Eidson, et ...
	FW_ Carson as next friend of O. C. v. Makin
	FW_ Eidson v. S.C. Dept. of Ed. (No. 2023-00167...
	FW_ Masterpiece Cakeshop Amicus - Filemarked Su...
	Labrador v. Poe FW_ S. Ct. Gender Transition Br...
	Montana Parents Lose Custody of Trans Child
	Poe v. Labrador FW_ States' CA9 gender transiti...
	RE_ Amicus Join Request (by Afternoon of Januar...
	RE_ Amicus on Sign On Tracker Update Week Nov. ...(1)
	RE_ Amicus on Sign On Tracker Update Week Nov. ...
	RE_ Comment Letter Re_ Foster Care - Joins Due ...
	RE_ Fowler v. Stitt, No. 23-5080 (10th Circuit)...
	RE_ Gore v. Lee, No. 23-5669 (6th Circuit)
	RE_ Join Request_ SCOTUS Amicus re_ Parents' Ri...
	RE_ Poe v. Drummond  RE_ CA10 Amicus Br. iso OK...
	RE_ Tennessee Foster-Care Rule Comment - Join R...
	Re_ Amicus on Sign On Tracker Update Week Nov. ...(1)
	Re_ Amicus on Sign On Tracker Update Week Nov. ...
	Texas v. Loe  ;;;;;;;;;;;;;;;;;;;;;;;;;;;;;;;;;...
	Prayer Event at Statehouse
	RE_ Prayer Event at Statehouse(1)
	RE_ Prayer Event at Statehouse
	RE_ Recommendation for Grant Majors(1)
	RE_ Recommendation for Grant Majors
	Re_ Prayer Event at Statehouse
	Recommendation for Grant Majors




