Wednesday, March 27, 2024 at 12:07:41 Eastern Daylight Time

Subject: Brott, Symantha shared the folder "22-342 American Oversight" with
you

Date: Tuesday, March 26, 2024 at 2:08:07 PM Eastern Daylight Time

From: Brott, Symantha

To: AO Records

Attachments: AttachedIimage, AttachedIimage, AttachedImage, AttachedImage,
AttachedImage

EXTERNAL SENDER

£

Brott, Symantha shared a folder with
you

Good morning,
Please find the following exchange file containing the responsive documents to your records
request (PRR 22-342), submitted on November 11, 2022.

ltems #1 and #3 did not have any responsive records.

Your records request is now closed. If you wish to submit a new request, please do so using
the online submission form on the Cochise County website.

Thank you,

Symantha Brott
Public Record Coordinator
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22-342 American Oversight
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https://cochise-my.sharepoint.com/:f:/g/personal/sbrott_cochise_az_gov/Ets_Z6J5aoNDomPCO3LsVsgB4kecDKJ5q948FzvrukXBhA?e=5%3AbLIwYq
https://cochise-my.sharepoint.com/:f:/g/personal/sbrott_cochise_az_gov/Ets_Z6J5aoNDomPCO3LsVsgB4kecDKJ5q948FzvrukXBhA?e=5%3AbLIwYq
https://aka.ms/privacy

From: Judd, Pegay

To: Gail Griffin

Subject: Meeting Tuesday afternoon

Date: Thursday, October 6, 2022 10:04:00 AM
Dear Gail,

We need something on the legality and possibility of full hand count under the current approved
voting procedures. Do you think we can have it by Monday? Our work session in Tuesday

afternoon.
Thanks,

Peggy

Peggy Judd

Cochise County Supervisor
District 3

1415 Melody Lane, Building G
Bisbee, AZ 85603
520-432-9200 phone
520-432-5016 fax
520-366-2826 cell

Public Programs...Personal Service
www.cochise.az.gov
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From: Crosby, Tom

To: Mattix, Timothy

Cc: Tricia Gerrodette; Elizabeth Bernstein

Subject: AG BRNOVICH to Hickman Maricopa BOS"s

Date: Wednesday, October 26, 2022 3:57:00 PM

Attachments: Hickman AG 2020-11-04 Letter to Hon. Hickman RE-Hand Count Audit 0.pdf

Mr. Mattix, | referred to this memo on the 24th,

Tom Crosby
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OFFICE OF THE ATTORNEY (GENERAL

MaRrk BrnOVICH
STATE OF ARIZONA

ATTORNEY GENERAL

November 4, 2020

Via Email

The Honorable Clint Hickman
Maricopa County Board of Supervisors
510 South 3rd Avenue

Phoenix, Arizona 85003

Re: Hand Count Audit
Dear Chairman Hickman:

Maricopa County will soon begin the manual hand count of certain precincts and early voting
batches in accordance with A.R.S. § 16-602. Because of widespread concern raised about the ballot
marking procedure in Maricopa County election day voting centers, we suggest Maricopa County
consider expanding the hand count audit to five per cent of the voting center locations, which it may do in
accordance with A.R.S. § 16-602(B)(1) and Chapter 11, Section III(A) of the Elections Procedures
Manual.

Although at this point in time we have no reason to believe the tabulation equipment did not work

properly, an expanded hand count may help alleviate concern and provide public confidence in the
integrity of the vote tabulation process. Thank you for your prompt attention to this matter.

Sincerely,

Joseph Kanefield

Chief Deputy & Chief of Staff

cc: Scott Jarrett, Director of Elections Day and Emergency Voting, Maricopa County
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From: Crosby, Tom

To: Robert Montgomery
Subject: another volunteerPW: TODAY VOTE HAND COUNT BALLOTS
Date: Sunday, November 6, 2022 6:08:00 AM

From: deborahcatlett ||| il @z0!.com>

Sent: Monday, October 24, 2022 5:19 AM
To: Crosby, Tom <TCrosby@cochise.az.gov>
Subject: TODAY VOTE HAND COUNT BALLOTS

| CAUTION: EXTERNAL EMAIL*

Good morning Tom!

Sending you a quick email to support you and your YES VOTE today on the HAND
COUNTING OF BALLOTS in the upcoming election!

If more volunteers are needed for the hand count, please contact me, my info is belowl
God Bless and thank you!

Sent from my Galaxy

Sent from my Galaxy

This E-mail is from an EXTERNAL address. DO NOT click on links or open attachments

unless you trust the sender and know the content is safe. If you suspect this message to be
phishing, please report it using the Phish Alert Button at the top of the email, or forward to

cochise az gov(@missedspam.com or contact IT support at 520-432-8301.
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Election Results Batch Records: 11 x 17 paper, Up to 9 Races: 4 Candidates/ Race: Adjust as necessary, and use back for additional races if necessary.
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ED BR Under penalty of law, to the best of my knowledge | certify that the above information is correct.

Employee Name (Print)
Employee Number

Employee Signature

Observer 1 Name (Print)
Observer 1 Number
Observerl Signature

Observer 1 Party

Observer 2 Name (Print)
Observer 2 Number
Observer2 Signature

Observer 2 Party
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Batch Record Sub-Totals 1 Under penalty of law, to the best of my knowledge | certify that the above information is correct.

Employee Name (Print) Observer 1 Name (Print) Observer 2 Name (Print)

Employee Number Observer 1 Number Observer 2 Number

Employee Signature Observerl Signature Observer2 Signature
Observer 1 Party Observer 2 Party
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From: Crosby, Tom

To: Tricia Gerrodette; Elizabeth Bernstein
Cc: Mattix, Timothy

Subject: Crosby message

Date: Tuesday, October 25, 2022 11:17:00 AM
Hello ladies,

| hope | reference the correct Ms. Bernstein, who | thought gave a good explanation of hand count
procedure.

| believe the presence to two agenda items on last night’s meeting agenda is the result of convoluted
open meeting laws and attempted administrative response to those.

If I run into other emails from me about the two items | will try to further explain. | will also scan and
send you the memo (Bnrovich to Maricopa BOS Hickman) | referenced from 2020 about increasing
the statutory handcount.

So, in order not to telegraph what is obvious anyway between Ms. Judd and myself, as to our relative
positions, | presume, but | do not know, that the administrators of the agenda posted items delayed
as much as possible, so that Ms. Judd and | didn’t see the agenda any earlier than the public.

The operative assumptive principal, is that if either of us submits an agenda item, it can be
reasonably inferred that we support our own agenda item, thereby telegraphing what our vote will

be, and amounting, in some opinions, as an unposted meeting. Not my opinion, however.

The open meeting laws CANNOT be meant to stop the government from functioning. The true
intent is to stop “back room” legal decisions.

| revised my #2 item from what | originally sent approximately the 13" | based it on the noted ARS
section. #1 basically said 100% of ballots. My revised #2 said all precincts according to the
procedures noted by Ms. Bernstein.

There was hardly anybody who noted or questioned Why there were two seemingly similar items?

People primarily wanted to vent.

That is why | had to wait until my turn for discussion of item #1 (her’s) to ask if she could go with
mine (#2) instead. She did, and we both voted against her item, and for mine.

Best wishes, | thought you were both pretty reasonable.

Tom Crosby
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From: Crosby, Tom

To: Kale Kiyabu

Cc: Tom Giuffrida; drioe

Subject: Crosby message 10-1- 2022 1:22 PM Confidence in a tally
Date: Saturday, October 1, 2022 1:23:00 PM

| haven’t seen any other date for the hand count work session except the 117 at 230 PM. In my
opinion, however, it is more important to attend the regular meeting at 1000 and voice your
concerns at call to the public. You wont be able to do that at the work session.

Crosby

From: Kale Kiyabu ||jilij @vahoo.com>

Sent: Saturday, October 1, 2022 8:29 AM

To: English, Ann S <AEnglish@cochise.az.gov>; Judd, Peggy <PJudd@cochise.az.gov>; Crosby, Tom
<TCrosby@cochise.az.gov>

Cc: Stevens, David <DStevens@cochise.az.gov>; Marra, Lisa M <LMarra@cochise.az.gov>;
Karwaczka, Richard <RKarwaczka@cochise.az.gov>

Subject: Confidence in a tally

| CAUTION: EXTERNAL EMAIL*
Good morning!

| see from the Herald Review that you will be holding a meeting on Tuesday to
discuss a hand count of all ballots.

| think a 100% hand count of all ballots after they have been tallied in the current
normal counting is necessary for confidence of all voters.

From speaking primarily with David Steven on our process, | believe that our county
does a great job in processing ballots to reach an accurate tally.

Having said that, that doesn't matter, if there is low confidence in that tally by half or
more of the people you serve. | believe the people that are asking for a 100% hand
count are asking to do this in addition to what is currently done.

Prior to automation, there was a 100% hand count of all candidates on all ballots.

The quote below is from the article linked below. Normally this hand count would not
have happened, Mrs. Spears went from 3rd in the primary to 1st, from 3031 votes to
6651. The original top vote getter went from 5226 to 3928, from 1st to 3rd. In
addition, the hand count total for all district 2 candidates was 15,449 vs 12,639 by the
machines; 2810 votes were not counted by the machines! The machines missed
18% of the total casted votes.

"Had Spears not raised questions on Election Night, it's unclear whether the result
would be in doubt at all. Some precincts were reporting she received zero votes —
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including her own precinct. Spears took pictures of the precinct-level results and
showed them to Decaturish on Monday during day two of the hand count. Her
supporters, including commissioners Jeff Rader and Ted Terry, began publicly raising
questions about what happened.”

Hand count in District 2 DeKalb Commission race changes runoff picture — Decaturish
- Locally sourced news

| wonder if they verified all tallies. From this article it does not seem that they were.

Thank you,
Kale Kiyabu
District 1, Sierra Vista

This E-mail is from an EXTERNAL address. DO NOT click on links or open attachments

unless you trust the sender and know the content is safe. If you suspect this message to be
phishing, please report it using the Phish Alert Button at the top of the email, or forward to

cochise.az. gov(@missedspam.com or contact I'T support at 520-432-8301.
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From: Crosby, Tom

To: Tricia Gerrodette
Subject: crosby message ref Supreme Court
Date: Saturday, November 12, 2022 2:39:00 PM

To my knowledge the hand count issue was turned down by the Supreme Court, but | haven’t seen
the docs yet. Probably because of the long weekend. | heard that from an attorney, second hand
yesterday. | have been busy with grunt work, picking up signs, which hardly anybody does.

Tom Crosby
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From: Crosby, Tom

To: drjoe; DD L; Tom Giuffrida
Subject: FW: 100 Audit Hand Count Volunteer Signup
Date: Sunday, November 6, 2022 5:45:00 AM

Attachments: imageQ01.png

From: Stevens, David <DStevens@cochise.az.gov>
Sent: Thursday, November 3, 2022 4:22 PM

To: Stevens, David <DStevens@cochise.az.gov>
Subject: 100 Audit Hand Count Volunteer Signup

Great news, the final rosters are in and the total amount of volunteers for the 100% Audit Hand
Count is 290. The minimum required is 4 per precinct or 220. Participation by party is also
outstanding. The list of parties are

Republican
Libertarian

Democrat
Independent

Party non Designated
Other

It's a great feeling to see so many people from so many parties participating in the election process.

David

cochisecounty

David W. Stevens BS/CIS, TS/SCI, CSM, CERA(p)
Cochise County Recorder

520-432-8350
dstevens@cochise.az.gov

Public Disclosure Notice: This message and any messages in response to the sender of this message may be subject to a
public records request. The content of this email is for general informational purposes only. It does not constitute legal, tax,
or other professional business advice and does not constitute solicitation for such services. The information contained in the
email should not be used as a substitute for engaging the advice of legal counsel, tax advisor, or other professional business
individual. You should contact your attorney, accountant or other professional business representative to obtain advice with
respect to any particular issue or problem.
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From: Judd, Peggy

To: _@gmail.com

Subject: FW: a proposal regarding vote counting
Date: Thursday, October 27, 2022 5:38:00 PM
Hi Peter,

We are doing something very similar. The reason for the hand count to be completed before the
Canvas of election, 20 days post-election, is that it is in statute. We are not (at least | was never and
won’t) use the hand count to

Determine whether | support or machine counted results or not.

Actually, Your suggestion and observation is very well thought out and presented. | appreciate that.
It was quite a day. | am anticipating a perfect match between the hand count and machines. | know
our county runs a clean safe election. | want everyone to be able to see that. AND if it is not perfect,
we have two years to figure that out... and we will.

Thanks,
Peggy

From: Mattix, Timothy <TMattix@cochise.az.gov>

Sent: Wednesday, October 26, 2022 2:26 PM

To: BOS-Supervisors <BOSSupervisors@cochise.az.gov>

Cc: Karwaczka, Richard <RKarwaczka@cochise.az.gov>; Gilman, Sharon <SGilman@cochise.az.gov>
Subject: FW: a proposal regarding vote counting

FYI

To ensure compliance with the Open Meeting Law, recipients of this message should not forward it
to other Board of Supervisor members. Board Members may reply to this message, but they should
not send a copy of the reply to other Board Members.

Thank you,

Tim Mattix
Clerk of the Board

From: Peter Waser_@gmail.com>

Sent: Wednesday, October 26, 2022 12:55 PM
To: Board <Board@cochise.az.gov>; Mattix, Timothy <TMattix@cochise.az.gov>
Subject: a proposal regarding vote counting

| CAUTION: EXTERNAL EMAIL*
To: Tom Crosby, Ann English, Peggy Judd
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Dear Cochise County Supervisors:

| drove down from Portal and attended the first 2% hours of yesterday’s discussion of voting
procedures in Bisbee. After stripping away the negativity and vituperation expressed in many of the
comments it seems to me that there was an obvious shared concern about election security.

Proponents of a full hand count are concerned that machines can be manipulated, while opponents
are concerned that hand counts are time-consuming, expensive and subject to human bias and
error. This is true despite the fact that Cochise County has long-tested checks and procedures for
dealing with these problems, and that no problems have been reported in County during recent
elections.

Perhaps this is naive and too late, but I'd like to suggest that the commissioners consider a two-
pronged approach:

1) During the upcoming election, stick with the standard, state-approved, existing
procedures for vote tallying, including machine tabulation with a hand audit of randomly-
chosen subsets of the ballots. The result of this count, as in the past, would be certified as
the official election result.

2) Atthe same time, put in place a system for hand counting all ballots that includes ALL
THE SAME SAFEGUARDS present in the current audit of ballot subsets. This count would
serve as an experimental test of the validity of the machine count but it would not be
official; there would be no time pressure and it would not be used to delay certification. If
the hand and machine counts agree, the county would have the data necessary to reassure
us voters that the system that has worked in the past continues to be safe and secure. If
they don’t agree, further analysis could clarify whether the mismatch was due to inaccuracy
of the machine count, or inaccuracy or bias in the hand count. If the data showed the
machine count to be at fault, this would be a basis for changing to a hand count statewide in
the next election, and we’d have an idea of the actual time and money costs of a full hand
count.

This two-pronged approach would allow you to spend our tax dollars to produce data that would tell
us whether there’s any real basis to all the criticisms we’ve heard of our hardworking election
officials and volunteers, rather than pissing it away on legal fees.

Respectfully,

Peter Waser

I <o, A7

This E-mail is from an EXTERNAL address. DO NOT click on links or open attachments
unless you trust the sender and know the content is safe. If you suspect this message to be
phishing, please report it using the Phish Alert Button at the top of the email, or forward to

cochise.az.gov(@missedspam.com or contact IT support at 520-432-8301.
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From: Crosby, Tom

To: tom croshy

Ce: DL

Subject: FW: Checking in on the Hand Count
Date: Friday, October 14, 2022 11:25:00 PM

Attachments: B77ESAB7616C4R0794273A260A0F 3588, 0ng

I’'m expecting to see a guy named Rice tomorrow in PHX. | will look at the site you referenced on my home computer. |saw a news conference w Kari Lake, and she
doesn’t like voting machines either. With God’s grace She, Finchem, and Hamadeh will win.

Crosby

From: DD L_ @hotmail.com>
Sent: Friday, October 14, 2022 7:52 PM

To: Crosby, Tom <TCrosby@cochise.az.gov>
Subject: RE: Checking in on the Hand Count

[ CAUTION: EXTERNAL EMAIL* |
Hi Tom,

Also please check this out:

Everyone needs to click the Take Actions Now button! Your name is one of over 100 officials in AZ who will receive emails from people who want the hand count and
machines GONE! Please click through it to see what is being done to get a hand count and to remove election machines across AZ. They've got to go, we didn’t ask
for them, they were forced down our throats against our will and without our consent.

Dan

Sent from Mail for Windows

From: Crosby, Tom
Sent: Friday, October 14, 2022 7:29 PM

To:DD L
Subject: RE: Checking in on the Hand Count

Therein is the problem of the position, (not the person) of the County Administrator. 1 will get details of his position description to you soon. It is very nebulous.
Karwaczka hires and fires. | did not approve of the position of County Admin, and if you check the last agenda, | voted against his contract renewal.
| think it was item 10.

Meeting Date: 10/11/2022
Amendment 2 to the Contract with County Administrator
Submitted By: Tim Mattix, Board of Supervisors
Department: Board of Supervisors
Presentation: No A/V Presentation Recommendation: Approve
Document Signatures: BOS Signature Required # of ORIGINALS 0
Submitted for Signature:
NAME Ann English TITLE Supervisor, District 2
of PRESENTER: of PRESENTER:
Docket Number (If applicable):
Mandated Function?: Local Mandate or Policy Source of Mandate
or Basis for Support?:
Information
Agenda Item Text:

Approve the Second Amendment to Agreement for Employment of County Administrator Richard G. Karwaczka.

Background:
The existing Agreement for Employment of Mr. Karwaczka as County Administrator is currently scheduled to expire on
October 4, 2024.

Crosby

From: DD L_ @hotmail.com>
Sent: Friday, October 14, 2022 7:14 PM

To: Crosby, Tom <TCrosby@cochise.az.gov>
Subject: RE: Checking in on the Hand Count

| CAUTION: EXTERNAL EMAIL* |
Tom,
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Then if she refuses, then she should resign or be fired. She doesn’t have the authority to refuse an order from the BOS.

There are some great things happening...

Check this out on Brighteon TV:

7QE 4Xrhx44f ZCGzci Er fxKerlOEr 13yB1Z

Peggy is going to be on with Ms Swinick tomorrow!!!

I think God, not a rabbit, is going to help us make this happen... | sincerely believe that.

Please pass it with Peggy and lets get this ball rolling. Once rolling they will never be able to stop it.
Dan

| am going to send my letter | sent to you, Ms Judd and English, to The Herald.

Sent from Mail for Windows

From: Crosby, Tom

Sent: Friday, October 14, 2022 7:06 PM
To:DD L

Subject: RE: Checking in on the Hand Count

Dan,
Somebody is going to have to pull a rabbit out of a hat. If Ms. Judd and | passed the hand-count resolution, | would predict that Marra would refuse and the County
Atty would back her, and you still wouldn’t get it.

Tom Crosby

From: DD L | @hotmail.com>

Sent: Thursday, October 13, 2022 8:26 PM
To: Judd, Peggy <PJudd@cochise.az.gov>; Crosby, Tom <TCrosby@cochise.az.gov>
Subject: RE: Checking in on the Hand Count

I CAUTION: EXTERNAL EMAIL*
Hi Ms Judd, Mr Crosby,

Several people are urging me to send the letter | sent to you to the Editor of the SV Herald.

Im inclined to do so... but | do not want to, in any way, jeopardize the great work you are doing in support of the hand count —so | wanted to touch base with you
both first to make sure you have no issue with me sending it to the Herald. | think it would strengthen our case if the entire county was made aware of the full
picture, especially in light of the negative letters which have been sent to the editor opposing the hand count.

| await your response before | send it to the editors.
Dan

Here it is again for your ease of reference:
Hello Ms Judd, Mr Crosby, Ms English,

| appreciated the outstanding Servant Leadership which Ms Judd and Mr Crosby demonstrated in supporting the will of the people to involve themselves in
participating in their most sacred obligation, that of counting the vote for those who will represent us. You both showed you understand it is the people you work
for, not oppressive government and other nefarious interests. We need people like you more than ever now, especially when we have people like Ms English who
demonstrated a deep misunderstanding of the facts of the situation and used some appalling tactics to summarily dismiss a majority of the people she works for.

So thank you Ms Judd and Mr Crosby, we need you to stay supremely strong in this fight for election integrity. Doing the paper count is feasible, it can be done after
the machine count — thereby demonstrating, or not, the veracity of the machine count. You have citizens best interests at heart when the Sovereign Citizens say
there is a problem and you work for, and with them, to help fix the problem. | do not understand why there is such opposition to enabling the citizens to verify the
vote. It can only be because they don’t want the Citizens to KNOW the truth.

There are severe problems with the election system which has been forced on us, against our will, and without our consent. A system which uses suspect
machines and suspect computer code, and fraud inducing mail-in ballots. Many of us spoke on this at previous meetings and at the meeting today about the things
we saw and the affidavits which were made to demonstrate the problems. In 2016, the Democrats went berserk, wildly claiming election fraud and were sure the
election had been stolen and now to this day are using lawfare to shut down any talk of finding out who really told “The Big Lie” in 2020. Hypocrits. They are still
using abhorrent and tyrannical tactics to silence, and incarcerate people they disagree with, we are seeing it across the country, the use of big government to
threaten and intimidate the citizens they work for. And we saw it in our meetings yesterday. This has got to stop. This is not what our government was created to
do. Our government was created to be our Servant Leaders.

22 people found the courage and determination to speak, and | applaud all of them for taking the time to come before you — our elected representatives, even the
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ones | disagree with. But 13 of the 22 wanted the paper count and 9 opposed. Stated differently 59% wanted the hand count compared to 41% who didn’t. That is
significant, especially when Ms English has the audacity to say it was “about even”. It wasn’t. The room was full of others who supported the hand count, it was, as
you know, a full room.

Ms English, | would be remiss if | didn’t take this opportunity to tell you how utterly dismaying and disappointing it was to see you put your head in the sand on the
facts, to summarily dismiss citizens who told you there IS a problem - which both sides - almost 100% of the electorate, have stood up and said elections were stolen,
but now, because you and some others are happy with the current result, act as if nothing is wrong with this new system of counting the vote — as we have all heard
and know is manifestly true — “it is not who votes but who counts the vote”. Only in dictatorships do you prevent the subjects from counting their vote. You have a
chance right now to make a difference instead of just punching us in the face, giving us the middle finger, and then in one of the most abusive uses of power | have
ever witnessed attempt to use a partisan, inexperienced, and angry lawyer to shut us down with a coordinated fake lawfare attack. That lawyer does not have the
power you assigned to her, that she can state an opinion and with that opinion end the debate. Anyone who has been in government policy and legislation knows
that if something is not expressly forbidden, then it can be done, not the opposite —in fact it is why we have a Board of Supervisors at the County. If Cochise County
runs such “stellar” elections, then opening up the results to the scrutiny of the citizens they work for should be easy and can set a precedent everywhere to ensure
the count which was presented as the result is actually the true result and the true will of the Citizens. This is the only way we are going to restore confidence,
short of throwing out the current system and starting again — which is a distinct and very real possibility.

As was stated several times, the hand count is not expressly forbidden in any ARS legislation, therefore it CAN be done. In fact, we have always done the hand count,
and the machines are only an option, not a requirement. In fact, a hand count is still required ANYTIME a machine is used to count the VOTE and that is IN THE ARS.
We simply want to expand it, in a cost effective and efficient way to ensure full integrity for every citizen, not just those happy with the current outcome. | find it
ironic, that in other cases when government officials want something, they will always use the lack of forbidding in the statutes to approve it and “make it happen”.

We can and must do the hand count, it is urgent and an emergency if we are going to ever end the destructive distrust of our current elections systems. PLEASE lets
make this happen instead of finding ways not to make it happen. We are ready, willing, and able to do it. This is not going away, it will get bigger and cause more a
problem for all of us, if we don’t get to count the vote, to verify the vote. WE THE PEOPLE, THE SOVEREIGN CITIZENS, must be enabled to count our vote. As | stated
at the meeting, “When can we start?”

Thank you for your time.

Dan LaChance, and many others.

Sent from Mail for Windows

From: DD L
Sent: Thursday, October 13, 2022 3:35 PM

To: Judd, Peggy; tcrosby@cochise.az.gov
Subject: Checking in on the Hand Count

Good afternoon Ms Judd and Mr Crosby,

I’'m checking in to see how its going for getting the hand count approved? | know of so many people who are really very proud of both of you for working with us to
enable us to do our obligation of checking the vote counters.

If for some reason we don’t get this, we must remove the machines and we must remove the majority of the mail in ballot scam. | don’t ever remember a
referendum asking the citizens if they consented to the use of these fraud inducing methods? | guess, speaking honestly, do you think a referendum to remove them
is what we need to focus on next?

Is there anything | can do to help right now?

Thank you.

Dan LaChance

Sent from Mail for Windows

This E-mail is from an EXTERNAL address. DO NOT click on links or open attachments unless you trust the sender and know the content is safe. If you

suspect this message to be phishing, please report it using the Phish Alert Button at the top of the email, or forward to cochise.az.gov@mi m.com or
contact IT support at 520-432-8301.

This E-mail is from an EXTERNAL address. DO NOT click on links or open attachments unless you trust the sender and know the content is safe. If you
suspect this message to be phishing, please report it using the Phish Alert Button at the top of the email, or forward to cochise.az.gov@missedspam.com or
contact IT support at 520-432-8301.

This E-mail is from an EXTERNAL address. DO NOT click on links or open attachments unless you trust the sender and know the content is safe. If you

suspect this message to be phishing, please report it using the Phish Alert Button at the top of the email, or forward to cochise.az.gov@missedspam.com or
contact IT support at 520-432-8301.
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From: Crosby, Tom

To: drjoe; Tom Giuffrida; DD L
Subject: FW: Cochise County Sups hand count resolutions for 2 PM meeting the 24th
Date: Saturday, October 22, 2022 12:04:00 PM

From: tom crosby |||l @gmail.com>

Sent: Saturday, October 22, 2022 7:13 AM
Subject: Cochise County Sups hand count resolutions for 2 PM meeting the 24th

| CAUTION: EXTERNAL EMAIL*

As | thought, this appears to be a "choice" for either my, or another Supervisor's resolution.
"ANY ITEM ON THIS AGENDA IS OPEN FOR DISCUSSION AND POSSIBLE ACTION"

and

"The Board may permit public comment during the discussion of any item on this
agenda. "

Depending on how the Chairperson wants to handle that, and which resolution is chosen,
and in what order, may affect what gets to be said about which resolution by the public.

This typical advisory is MO included here. "THE ORDER OR DELETION OF
ANY ITEM ON THIS AGENDA IS SUBJECT TO MODIFICATION AT THE MEETING"

| don't think that's anything tricky.

If my wife and | both test COVID negative on Monday, I'll attend inside. Otherwise, I'll be on line, or
phone in the parking lot, and if all else fails, somebody can come out and ask me for my vote.

To my knowledge I've never missed a vote yet.
Crosby
This E-mail is from an EXTERNAL address. DO NOT click on links or open attachments

unless you trust the sender and know the content 1s safe. If you suspect this message to be
phishing, please report it using the Phish Alert Button at the top of the email, or forward to

cochise az gov@immissedspam.com or contact IT support at 520-432-8301.
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From: Crosby, Tom

To: tom crosby
Subject: FW: Crosby message ref hand count draft
Date: Thursday, October 20, 2022 4:33:00 PM

From: Crosby, Tom <TCrosby@cochise.az.gov>

Sent: Thursday, October 20, 2022 4:25 PM

To: Crosby, Tom <TCrosby@-cochise.az.gov>; Stevens, David <DStevens@cochise.az.gov>
Cc: Mattix, Timothy <TMattix@cochise.az.gov>;

Subject: RE: Crosby message ref hand count draft

Dear Mr. Mattix,
Thank you for your patience and diligence. Revision at the bottom here.

| don’t know exactly what the draft was that you sent out. Was is two separate resolutions from two
different BOS members, or did you change mine into two items? If you made mine into two items,
why?

The reason | asked is, when we did the tax rate, | was willing to let my colleague pick one of two
possible choices, as the most expedient means of addressing the item.

Also, I still want to know about special speakers or call to the public.
Tom Crosby

More like; Pursuant to ARS 16-602 B; the County Recorder or other officer in charge of
elections shall take such action necessary to perform a

hand count audit of all County precincts for the 2022 General Election to assure agreement
with the voting machine count.

Such audit shall be completed

prior to the canvass of general election results by the Board of Supervisors.”

From: Croshy, Tom

Sent: Thursday, October 20, 2022 3:45 PM

To: Mattix, Timothy <TMattix@cochise.az.gov>

Cc: Stevens, David <DStevens@cochise.az.gov>; Marra, Lisa M <LMarra@cochise.az.gov>
Subject: Crosby message ref hand count draft

Hi Mr. Mattix,
I’'m sure | will want to change my language of my resolution, and I'll work on that right now.

When are you going home? When is the last chance | have to revise this? | also need to compare it
to what I sent you a few days ago.
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Tom Crosby

Order that the Elections Department shall take such action necessary to perform a 100%
County-wide hand count audit of the 2022 General Election to assure agreement with the
voting

machine count.

More like; Pursuant to ARS 16-602 B; the County Recorder or other officer in charge of
elections shall take such action necessary to perform a

hand count audit of all County precincts for the 2022 General Election to assure agreement
with the voting machine count.
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From: Crosby, Tom

To: bresnik@12NEWS.COM

Subject: FW: Crosby message ref hand count draft
Date: Friday, October 21, 2022 12:24:00 PM
Attachments: 2000 mules read only.docx

CominglingAGFourneyletter205.jpg
cominglingSoSChan.docx
comminglingAmyChan222.jpg
Tom-and Robert in the PArk 2014.jpg
cominglingEL30Areport181.jpa
cominglingfalsifiedreport183.jpg

From: Crosby, Tom

Sent: Friday, October 21, 2022 12:24 PM

To: Jen Fifield <jfifield@votebeat.org>; Adam Klasfeld <adamklasfeld@lawandcrime.com>; Taylor
Kinnerup <tkinnerup@bonneville.com>; Bontke, Jordan <Jordan.Bontke@abc15.com>; Nick Phillips
<nphillips@azcapitoltimes.com>

Cc: Karwaczka, Richard <RKarwaczka@cochise.az.gov>; 'MSG Jack Dona US Army RET'

_@aol.com>; drjoe <-@proton.me>; Tom Giuffrida_@gmail.com>; DD L
_@hotmail.com>

Subject: FW: Crosby message ref hand count draft

Jen, Adam, Taylor, et al,

Also attached is my doc “2000 mules read only”, which was part of the material from our Oct 11t
meeting posted on the County Sup Agenda page. My wife and | are still home sick. I’'m hoarse, and |
don’t want to talk.

In the doc, you’ll find I'm not partisan about this, noting my experience with (non-machine) ballot
commingling in 2012. | investigated, they didn’t. Human error.

One of you used an expression like “the courts rejected all the 2020 election claims”. Dismissal
on procedural grounds without hearing the cases does not indicate rejection of the claims. It’s just
getting stonewalled. | haven’t read the SoS letter yet, but | will.

What | have read is a couple hundred pages of what | would call likely evidence that the machines
are not properly certified. This is from people who have desperately tried to get their side heard.
Personally, I'm the guy who can barely use my cell phone. | guess the smartest guys in the world
know how to program computers and voting machines. Like the whole COVID issue, both sides
accuse the other of propagating false information.

The outcome of the State elections will likely determine this issue. If the candidates that | favor
win, | should be OK.

The EL30 report from 2012 “City of Sierra Vista Franchise” total is 3 votes. That column happens
to coincide with the 9 ballots claimed on the unsigned County document “precinct ballots counted
within City Limits”. Simple subtraction at other “split City/County precincts” indicated 71 miscast

ballots. Stonewalling is typical.

Tom Crosby
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From: Crosby, Tom <TCrosby@cochise.az.gov>

Sent: Thursday, October 20, 2022 4:25 PM

To: Crosby, Tom <TCrosby@cochise.az.gov>; Stevens, David <DStevens@cochise.az.gov>
Cc: Mattix, Timothy <TMattix@cochise.az.gov>;

Subject: RE: Crosby message ref hand count draft

Dear Mr. Mattix,

Thank you for your patience and diligence. Revision at the bottom here.

I don’t know exactly what the draft was that you sent out. Was is two separate resolutions from two
different BOS members, or did you change mine into two items? If you made mine into two items,

why?

The reason | asked is, when we did the tax rate, | was willing to let my colleague pick one of two
possible choices, as the most expedient means of addressing the item.

Also, | still want to know about special speakers or call to the public.
Tom Crosby

More like; Pursuant to ARS 16-602 B; the County Recorder or other officer in charge of
elections shall take such action necessary to perform a

hand count audit of all County precincts for the 2022 General Election to assure agreement
with the voting machine count.

Such audit shall be completed

prior to the canvass of general election results by the Board of Supervisors.”
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Who remembers that | brought up the issues of
voting and ballots, and ballot question irregularities,
caused by human error, and willingness by the City
to omit the truth, before, during and after the 2012
City elections?

| was 10 years ahead of today’s election integrity
proponents.

. | put a thorough explanation of those 2012
issues physically into the hands of Ken Bennet
the SoS, and Tom Horne the AG. | dropped off
that same info for County Atty

Rheinheimer. None of them did anything but
sweep it under the rug, as did my colleagues on
the Sierra Vista City Council.

Sent: Tuesday, August 10, 2021 6:42 AM

To: MSG Jack Dona US Army RET <
Subject: RE: ARIZONA: Voter Fraud Allegations against Cochise County

Dear Mr. Dona,

| have been watching the election fraud issue with keen
interest since the election. we should meet and talk face to face. Keep
putting the word out. The future of the world depends on the
Maricopa audit. It has to be irrefutable.
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My understanding of the Maricopa audit is that AFTER 6
MONTHS, the hand count pretty much matched the
machine count. | understand that mail in ballots could
have been fraudulent, and were late, to my knowledge
perhaps up to the claims of hundreds of

thousands. But | do not have irrefutable proof of that,
and as you know, once the ballots are separated from
the envelopes that are not rematched.

In my opinion, the legislature was mistaken to adjourn
instead of recess, thus presumably making it impossible
to call themselves back into session. In my opinion, the
legislature should have used the authority of the
Sergeant at Arms to hold the Maricopa Board of
Supervisors in contempt.

In my opinion, the legislature was mistaken not to
use the technology that might have identified single
envelope signers signing multiple envelopes,
fraudulently printed ballots, or other means to
determine fraud besides miscounting votes.

The US Constitution holds the State legislature

responsible for naming presidential electors, not the AZ
Secretary of State, or AZ Attorney General.

AZ-COCHISE-22-1136-A-000023



The Electoral College Clause of the U.S.
Constitution:

Each State shall appoint, in such Manner as the
Legislature thereof may direct, a Number of
Electors, equal to the whole Number of Senators
and Representatives Eftc...

The leqislature can’t delegate that duty to the
executive branch Secretary of State.

Article 3, Arizona Constitution
Distribution of Powers

The powers of the government of the state of
Arizona shall be divided into three

separate departments, the legislative, the
executive, and the judicial; and, except as
provided in this constitution, such departments
shall be separate and distinct, and no one of
such departments shall exercise the powers
properly belonging to either of the others.[1

| said publicly before and say here again, “The

legislature can audit Cochise County every day of the
week, and twice on Sundays.”" Such a request never
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came from the legislature. My view is that the County
cannot refuse such an order by the legislature, as
Counties are political subdivisions of the State.

Here’s one of several theories I've heard about the
machines. 1. Election Data is encrypted and sent to the
voting machine company, totaled, and sent back to the

County in readable form. I’m not in favor of that

transmission out of the County, but a hand count would
discover that potential fraud.

2. Possible attacks were occurring in real time
during and shortly after the election and, using
Hammer and Scorecard, were done without
leaving a footprint or signature — most likely
meaning administrator access to the election
management system was surreptitiously gained.

Again, not pointing a finger at the county elections
office but an attack which they would not be
aware of.

Getting the Cast Vote Record will help us see what
we need to see, either way it goes.
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| watched the interview segments with Ms. Marra
several times. | understood she was satisfied with the
backing and security she has.

She said, "The longer we go on, the angrier people are
getting". In my opinion, that is indicative of more
evidence of the veracity of voting fraud allegations
coming out as time goes on. However, | have no reason
as of this present time to think Cochise County's
2020 election was dishonest. I'm not saying that voting
machines cannot be hacked. I’'m personally inclined to
think they probably can be hacked. I do not know if

they were hacked or not.

Pretty much immediately after the 2020 election | and
Recorder Stevens discussed the allegation that there was
a 6000 vote (as | recall) discrepancy in Cochise County.

Mr. Stevens was sure that the votes that left Cochise

County were the same votes that were received by the
Secretary of State.
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In conclusion: repeating my Aug 2021 remark:
“. The future of the world depends on the Maricopa
audit. It has to be irrefutable.”

It wasn’t.

Time after time | heard my legislators lament, “we don’t
have the votes”.
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Comingling calculations

PCT City Sign Ins City Ballots Difference Too many
Ave D Sol 384 402 18 County Voters
Busby 452 458 6 County Voters
College 482 481 1 County Ballot
Estates 47 49 2 County Voters
Hopi 468 479 11 County Voters
Snyder 386 386 0
Soldier 627 636 9 County Voters
Village Meadows 555 573 18 County Voters
Yaqui 9 3 6 County Ballots
71 Wrongly Cast

Tony’s method

SUM:

Precinct Yes and No votes

+

Provisional Yes and No votes
+

Undervotes
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= total city votes

SUBTRACT:

total City votes

City Sign in voters

=extra city votes cast (or deficit)
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Tom HORNE OFFICE OF THE ARIZONA ATTORNEY GENERAL MICHELE L. FORNEY

ATTORNEY GENERAL . DIRecT PHONE No. (602) 542-7826
SOLICITOR GENERAL S OFFICE MlCHELE.FORNEY@AZAG.GOV

May 29, 2013

Council Member Tom Crosby
Sierra Vista City Council
1011 N. Coronado Drive
Sierra Vista, AZ 85635

Re: Ballot Commingling in November 2012 Election

Dear Mr. Crosby:

Thank you for your emails and information regarding the alleged commingling of
city and county ballots at the last election by poll workers. I understand from your latest
email that the county attorney feels he may be conflicted and thus cannot or will not
investigate the issue. The Attorney General’s Office does not have enforcement or
investigative authority over local election matters. If, however, the county attorney
contacts us, we will consider what action, if any, to take.

Sincerely,

Michele L. Forney < I\ba/f‘

Assistant Attorney General

MLF/mvr

#. 3407094

1275 WEST WASHINGTON STREET, PHOENIX, AZ 85007-2926 e PHONE 602.542.3333 e FAX 602.542.8308 e WWW.AZAG.GOV
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To: Amy Chan July 16, 2013
Arizona State Elections Director
1700 W. Washington, Seventh Floor

Phoenix, AZ 85007

From: Tom Crosby
City Council Member

Sierra Vista, AZ

Dear Ms. Chan,

| happened to speak to Secretary Bennett recently here in Sierra Vista. | asked him if ballot
commingling and the subsequent cover up was something his office would be interested in, and he
indicated his office would be interested.

I have accrued documentation about %” thick in a binder which | will reproduce and brief you on if
you so desire. | have enclosed a video disc, where | explained in greater detail the issue of ballot
comingling and local cover up. | have enclosed other documentation.

What | would like to know is:

Can the City Clerk [city elections officer] evade legal responsibility for supervising elections by
contracting out some facets of the process to another party [in this instance, the County Elections
Dept.]?

Can my City Clerk be investigated for failing to provide me with the information I've repeatedly asked
for, accurate commingling calculations?

Can the County Elections Director be compelled to testify under oath as to the facts of the matter?

| wrote to Michele Fourney at the Attorney General’s office, and she indicated that the Attorney
General’s office would not investigate local election matters. | would like your office’s opinion as to
wrongdoing. If you find wrong doing, | hope you would then forward the matter to the Attorney
General’s office.
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Crosby, July 16, 2013

The following is a brief synopsis:

After the Primary 9-13-2012, City Clerk, Ms. Adams said the problem of ballot comingling would not
happen in the general election. Ms. Adams also claimed that thePrimary results were “as accurate as
possible.”

After the general election, County Elections Director, Juanita Murray admitted there were mislabeled
ballots discovered prior to the election. Poll Watcher Mrs. Jere Fredenberg also reported that
mislabeled ballots were distributed and voted at Yaqui Precinct. At this location the problem was City
voters getting County ballots. It so happened that the number of City voters at this precinct was very
small, so it was easy to determine.

The mayor of Sierra Vista asked the County Attorney to investigate the allegation.

Dec. 10, 2012, | made a City Council inquiry requesting a detailed description of the duties and
responsibilities of the City Clerk. (never answered)

Dec. 12, 2012, | wrote a memo to the Mayor, Council, City Attorney, and City Manager once more
detailing what information is needed to determine the level of ballot commingling. | stated that Ms.
Murray needs to be interviewed under oath.

| stated that the Dec. 6, 2012 document produced by Cochise County Assistant Attorney Fifer is not
supported by an indication of having actually investigated the matter.

The volunteer Yaqui poll inspector said, “For the record, no one from the city attorney’s office or the
county attorney’s office has contacted me regarding the 6 November 2012 election about mislabeled
ballots or any other voting issue.”

However, | did investigate it, by simply asking residents of the Suma neighborhood if they voted on a
City ballot. 3 City voters provided me with written statements that they did not vote on a City ballot. 1
person provided me with a verbal statement, and | believe his wife also did not vote on the correct City
ballot.

The City Attorney’s Dec 13, 2012 response implied that election duties are assumed by the County
because of the IGA contract.

But the contract with the county is only for specific information, and does not include the County
investigating itself for accuracy. So, if the City Clerk isn’t responsible, and the County isn’t responsible
for insuring accuracy, who is?

The 2-21-2013 response from the City Clerk refers to an attached document “received from Juanita
Murray Cochise County Elections Director”. But the document is not signed by Ms. Murray, and it
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Crosby, July 16, 2013

contains false information about the number of City ballots counted from the Yaqui precinct. It does not
contain the information about the number of City ballots at Yaqui precinct at the beginning of the voting
day and is not attested to by Ms. Murray.

Ms. Murray stated In a Nov. 10% 2012 email to County Supervisor Pat Call, County Manager Mike
Ortega, and Martha Reynolds, “At 11AM | did not deliver city ballots for the first time. The poll had
both city and county ballots from the time they opened to the time they closed the polls. | was just
delivering an extra supply”

There are only 24 registered City voters in Yaqui precinct. Why would Ms. Murray deliver an “extra
supply” if there were already 200% enough ballots for City voters?

The volunteer poll inspector said,

“It was shortly after 1100 that | was told by (another poll volunteer) Cathy Hoffard that the original 50
ballot packet of city ballots | had picked up at training was, in fact, mislabeled, and that several city
voters had received, and voted, county ballots. “

In other words, the issue of mislabeled ballots at Yaqui precinct happened just the way poll watcher
Mrs. Jere Fredenberg told City Council.

I do not believe the City Clerk’s responsibility to oversee the election is alleviated by the IGA
contract with the County. So | have repeatedly asked the City Clerk to independently reproduce the
commingling information that I have already, and sign her name to it.

Finally, when | have brought these issues up, the typical response is that the level of commingling
would not change the outcome of the election. But the point is the honesty of the County Elections
Director. In my opinion there is good reason to believe she lied in an email to her superiors, and falsified
a document attributed to her by the City Clerk. Furthermore, if that is correct, there are two levels of
bureaucracy in the City and County that have covered it up.

Sincerely,

Tom Crosby
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\Z O
KEN BENNETT T\\"/‘?
SECRETARY OF STATE 1912 2012
STATE OF ARIZONA

August 19, 2013

The Honorable Tom Crosby, Councilman
1011 N. Coronado Drive
Sierra Vista, AZ 85635

Dear Councilman Crosby:

Thank you for speaking with Deputy Secretary of State Jim Drake and me via
phone on Friday, August 16. As you requested, this is a response to your letter
of July 16, 2013.

As a general matter our office does not have oversight over local elections. Your
letter posed three specific questions, which we discussed during our phone
conversation. However, during our meeting last Friday you specifically asked
whether we believed there was a “cover up” after the November 2012 General
Election. Based on the materials presented to our office, there does not appear
to be such evidence.

%@mm

State Ele n Director

1700 W. Washington Street, 7th Floor
Phoenix, Arizona 85007-2888
Telephone (602) 542-8683 Fax (602) 542-6172

WWW.azs0Ss.gov
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From: Crosby, Tom

To: Jim Q"Connor
Subject: FW: Crosby message ref hand count draft
Date: Thursday, October 20, 2022 4:31:00 PM

From: Crosby, Tom

Sent: Thursday, October 20, 2022 4:25 PM

To: Crosby, Tom <TCrosby@-cochise.az.gov>; Stevens, David <DStevens@cochise.az.gov>
Cc: Mattix, Timothy <TMattix@cochise.az.gov>; drjoe-@proton.me>; Tom Giuffrida

_@gmail.com>; DD L_@hotmail.com>

Subject: RE: Crosby message ref hand count draft
Dear Mr. Mattix,
Thank you for your patience and diligence. Revision at the bottom here.

| don’t know exactly what the draft was that you sent out. Was is two separate resolutions from two
different BOS members, or did you change mine into two items? If you made mine into two items,
why?

The reason | asked is, when we did the tax rate, | was willing to let my colleague pick one of two
possible choices, as the most expedient means of addressing the item.

Also, I still want to know about special speakers or call to the public.
Tom Crosby

More like; Pursuant to ARS 16-602 B; the County Recorder or other officer in charge of
elections shall take such action necessary to perform a

hand count audit of all County precincts for the 2022 General Election to assure agreement
with the voting machine count.

Such audit shall be completed

prior to the canvass of general election results by the Board of Supervisors.”

From: Crosby, Tom

Sent: Thursday, October 20, 2022 3:45 PM

To: Mattix, Timothy <TMattix@cochise.az.gov>

Cc: Stevens, David <DStevens@cochise.az.gov>; Marra, Lisa M <LMarra@cochise.az.gov>
Subject: Crosby message ref hand count draft

Hi Mr. Mattix,

I’'m sure | will want to change my language of my resolution, and I'll work on that right now.

When are you going home? When is the last chance | have to revise this? | also need to compare it
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to what | sent you a few days ago.

Tom Crosby

Order that the Elections Department shall take such action necessary to perform a 100%
County-wide hand count audit of the 2022 General Election to assure agreement with the
voting

machine count.

More like; Pursuant to ARS 16-602 B; the County Recorder or other officer in charge of
elections shall take such action necessary to perform a

hand count audit of all County precincts for the 2022 General Election to assure agreement
with the voting machine count.
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From: Crosby, Tom

To: Mattix, Timothy

Cc: drjoe; Tom Giuffrida; DD L

Subject: FW: Draft Public Notice and Agendas for next week
Date: Thursday, October 20, 2022 3:00:00 PM
Attachments: 20221023 PublicNotice Draft.pdf

20221024 SpecialMeeting HandCount Draft.pdf
20221025 SpecialExecSession HoffardLitigation Draft.pdf
20221025 FloodControlDistrict Draft.pdf

20221025 RegularBDMeeting Draft.pdf

Thanks Mr. Mattix,

Tom Crosby

From: Mattix, Timothy <TMattix@cochise.az.gov>

Sent: Wednesday, October 19, 2022 3:45 PM

To: BOS-Supervisors <BOSSupervisors@cochise.az.gov>

Cc: County Elected Officials <CountyElectedOfficials@cochise.az.gov>; County Department Directors
<CountyDepartmentDirectors@cochise.az.gov>; Wright, Melissa A <MAWright@cochise.az.gov>
Subject: Draft Public Notice and Agendas for next week

Good afternoon,
See attached draft Public Notice and Agendas for next week. Final versions will be posted Friday.

To ensure compliance with the Open Meeting Law, recipients of this message should not forward it
to other Board of Supervisor members. Board Members may reply to this message, but they should
not send a copy of the reply to other Board Members.

Thank you,

Tim Mattix

Clerk of the Board

Cochise County Board of Supervisors
1415 Melody Lane, Building G
Bisbee, AZ 85603

520-432-9200 phone

520-432-5016 fax

Public Programs...Personal Service
WWW.cochise.az.gov
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DRAFT

TOM CROSBY RICHARD G. KARWACZKA

H Supervisor County Administrator
Cochise County Supenvi
Board Of SuperVISOrS ANN ENGLISH SHARON GILMAN
Public Programs...Personal Service ghaj[u.rr?azn Deputy County Administrator
www.cochise.az.gov Istric
PEGGY JUDD TIM MATTIX
Vice-Chairman Clerk of the Board
District 3

PUBLIC NOTICE

This is a courtesy posting of events at which a quorum of the Board of Supervisors may be
present.

Board of Supervisors action will only be taken at properly-noticed Board of Supervisors meetings.

Meeting agendas for Cochise County public bodies are posted separately, at least 24 hours prior

to the meeting. Links to Cochise County public body meeting postings are included where
applicable.

SUNDAY, OCTOBER 23, 2022 THROUGH SATURDAY, OCTOBER 28, 2022

MONDAY

TIME: 9:00 a.m.

Cochise County Merit Commission Special Meeting, Board of Supervisors Executive Conference
Room, 1415 Melody Lane, Building G, Bisbee, AZ 85603.

See separately posted agenda for details.

2:00 p.m.

Special Board of Supervisors Meeting, Board of Supervisors Hearing Room, 1415 Melody Lane,
Building G, Bisbee, AZ 85603.

See separately posted agenda for details.

TUESDAY

TIME: 9:00 a.m.

Board of Supervisors Special Special Meeting and Possible Executive Session, Board of
Supervisors Executive Conference Room, 1415 W. Melody Lane, Building G, Bisbee, AZ. 85603.
See separately posted agenda for details.

TIME: 10:00 a.m.

Flood Control District Meeting, Regular Board Supervisors Meeting, Board of Supervisors Hearing
Room, 1415 Melody Lane, Building G, Bisbee, AZ 85603.

See separately posted agenda for details.

WEDNESDAY
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HIIVIE. £:UVU FIVI
Cochise Combined Trust Board of Trustees Meeting, Virtual Meeting (Zoom)
See separately posted agenda for details.

Pursuant to the Americans with Disabilities Act (ADA), Cochise County does not, by reason of a disability,
exclude from participation in or deny benefits or services, programs or activities or discriminate against
any qualified person with a disability. Inquiries regarding compliance with ADA provisions, accessibility or
accommodations can be directed to Cochise County ADA Coordinator, ADACoordinator@cochise.az.gov,

(520) 432-9830, TDD (520) 432-8360, 1415 Melody Lane, Building C, Bisbee, AZ 85603.

Cochise County Board of Supervisors
1415 Melody Lane, Building G  Bisbee, Arizona 85603
520-432-9200 520-432-5016 fax board@cochise.az.gov

The undersigned hereby certifies that a copy of this notice was duly posted at the address listed above in
accordance with the statement filed by the Cochise County Board of Supervisors.

Posted this day of , 2022 at

by
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DRAFT

TOM CROSBY
1 Supervisor

Cochise County Supenis
Board of Supervisors ANN ENGLISH
Public Programs...Personal Service gh?lrr?azn
www.cochise.az.gov Istric

PEGGY JUDD

Vice-Chairman

District 3

BOARD OF SUPERVISORS HEARING ROOM

RICHARD G. KARWACZKA
County Administrator

SHARON GILMAN
Deputy County Administrator

TIM MATTIX
Clerk of the Board

1415 MELODY LANE, BUILDING G, BISBEE, AZ 85603

ANY ITEM ON THIS AGENDA IS OPEN FOR DISCUSSION AND POSSIBLE ACTION

ROLL CALL

Members of the Cochise County Board of Supervisors will attend either in person or by telephone, video or internet conferencing.

Members of the public may also attend this meeting via Microsoft Teams computer or mobile

app, or via phone by calling 602-609-7513 or 888-680-6714, Conference ID 392 434 924#. If you have

trouble accessing this meeting remotely, call 520-432-9200 for direction.

The Board may permit public comment during the discussion of any item on this agenda. To speak on an
agenda item, complete and return the speaker request form to the Clerk of the Board prior to the start of

the meeting.
ACTION

Board of Supervisors

1. Order a hand count of all ballots cast in the General Election to be held on November 8, 2022, to

be completed prior to Canvass of Election Results.

2. Order that the Elections Department shall take such action necessary to perform a 100%

County-wide hand count audit of the 2022 General Election to assure agreement with the voting

machine count.

Pursuant to the Americans with Disabilities Act (ADA), Cochise County does not, by reason of a disability,

exclude from participation in or deny benefits or services, programs or activities or discriminate against

any qualified person with a disability. Inquiries regarding compliance with ADA provisions, accessibility or
accommodations can be directed to Cochise County ADA Coordinator, ADACoordinator@cochise.az.gov,

(520) 432-9830, TDD (520) 432-8360, 1415 Melody Lane, Building C, Bisbee, AZ 85603.

Cochise County Board of Supervisors
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14 10 Ivieloay Lane, ounlaing o piSpee, ArZond 6o0uUs
520-432-9200 520-432-5016 fax board@cochise.az.gov

The undersigned hereby certifies that a copy of this notice was duly posted at the address listed above in
accordance with the statement filed by the Cochise County Board of Supervisors.

Posted this day of , 2022 at

by
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DRAFT

TOM CROSBY RICHARD G. KARWACZKA
H Supervisor County Administrator
Cochise County Supenvi unty Admint

Board Of SupeersorS ANN ENGLISH SHARON GILMAN

Public Programs...Personal Service gh?irTazn Deputy County Administrator
www.cochise.az.gov Istnic

PEGGY JUDD TIM MATTIX

Vice-Chairman Clerk of the Board

District 3

AGENDA FOR SPECIAL BOARD MEETING
AND POSSIBLE EXECUTIVE SESSION
TUESDAY, OCTOBER 25, 2022 at 9:00 AM
BOARD OF SUPERVISORS EXECUTIVE CONFERENCE ROOM
1415 MELODY LANE, BUILDING G, BISBEE, AZ 85603

ANY ITEM ON THIS AGENDA IS OPEN FOR DISCUSSION AND POSSIBLE ACTION
ROLL CALL

Members of the Cochise County Board of Supervisors will attend either in person or by telephone, video or internet conferencing.

Members of the public may also attend this meeting via Microsoft Teams computer or mobile
app, or via phone by calling 602-609-7513 or 888-680-6714, Conference ID 584 338 530#. If you have
trouble accessing this meeting remotely, call 520-432-9200 for direction.

Pursuant to ARS 38-431.03(B), minutes and discussions in executive session shall be kept
confidential.

ACTION

Board of Supervisors

1. Discussion, direction, and possible action regarding the ongoing litigation and potential
settlement regarding Hoffard v. Cochise County Board of Supervisors, CV-20-00243-TUC-SHR.

Pursuantto A.R.S. § 38-431.03 (A)(3) and (4), the Board may go into executive session for legal
advice with the attorney of the public body and to consider its position and instruct attorneys
regarding the public body’s position in pending litigation.

Pursuant to the Americans with Disabilities Act (ADA), Cochise County does not, by reason of a disability,
exclude from participation in or deny benefits or services, programs or activities or discriminate against
any qualified person with a disability. Inquiries regarding compliance with ADA provisions, accessibility or
accommodations can be directed to Cochise County ADA Coordinator, ADACoordinator@cochise.az.gov,

(520) 432-9830, TDD (520) 432-8360, 1415 Melody Lane, Building C, Bisbee, AZ 85603.

Cochise County Board of Supervisors
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14 10 Ivieloay Lane, ounlaing o piSpee, ArZond 6o0uUs
520-432-9200 520-432-5016 fax board@cochise.az.gov

The undersigned hereby certifies that a copy of this notice was duly posted at the address listed above in accordance with the
statement filed by the Cochise County Board of Supervisors.

Posted this day of , 2022 at

by
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DRAFT

TOM CROSBY RICHARD G. KARWACZKA
H Supervisor County Administrator
Cochise County Supenvi unty Admint

Board Of SupeersorS ANN ENGLISH SHARON GILMAN

Public Programs...Personal Service gh?irr?azn Deputy County Administrator
www.cochise.az.gov Istnic

PEGGY JUDD TIM MATTIX

Vice-Chairman Clerk of the Board

District 3

AGENDA FOR FLOOD CONTROL DISTRICT MEETING
TUESDAY, OCTOBER 25, 2022 at 10:00 AM
BOARD OF SUPERVISORS HEARING ROOM

1415 MELODY LANE, BUILDING G, BISBEE, AZ 85603

ANY ITEM ON THIS AGENDA IS OPEN FOR DISCUSSION AND POSSIBLE ACTION
ROLL CALL

Members of the Cochise County Board of Supervisors will attend either in person or by telephone, video or internet conferencing.

Members of the public may also attend this meeting via Microsoft Teams computer or mobile
app, or via phone by calling 602-609-7513 or 888-680-6714, Conference ID 286 852 584#. If you have
trouble accessing this meeting remotely, call 520-432-9200 for direction.

The Board may permit public comment during the discussion of any item on this agenda. To speak on an
agenda item, complete and return the speaker request form to the Clerk of the Board prior to the start of
the meeting.

CALL TO THE PUBLIC

This is the time for the public to comment. Members of the Board may not discuss items that are not
specifically identified on the agenda.

CONSENT
Board of Supervisors
1. Approve the Minutes of the Flood Control District meeting of September 13, 2022.
ACTION
Engineering & Natural Resources

2. Approve Scope of Work with JE Fuller Hydrology & Geomorphology for the implementation of the
ALERT Flood Warning System, in the not to exceed amount of $83,871.
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Pursuant to the Americans with Disabilities Act (ADA), Cochise County does not, by reason of a disability,
exclude from participation in or deny benefits or services, programs or activities or discriminate against
any qualified person with a disability. Inquiries regarding compliance with ADA provisions, accessibility or
accommodations can be directed to Cochise County ADA Coordinator, ADACoordinator@cochise.az.gov,

(520) 432-9830, TDD (520) 432-8360, 1415 Melody Lane, Building C, Bisbee, AZ 85603.

Cochise County Board of Supervisors
1415 Melody Lane, Building G  Bisbee, Arizona 85603
520-432-9200 520-432-5016 fax board@cochise.az.gov

The undersigned hereby certifies that a copy of this notice was duly posted at the address listed above in
accordance with the statement filed by the Cochise County Board of Supervisors.

Posted this day of , 2022 at

by
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DRAFT

TOM CROSBY RICHARD G. KARWACZKA
H Supervisor County Administrator
Cochise County Supenvi unty Admint

Board Of SupeersorS ANN ENGLISH SHARON GILMAN

Public Programs...Personal Service gh?irr?azn Deputy County Administrator
www.cochise.az.gov Istric

PEGGY JUDD TIM MATTIX

Vice-Chairman Clerk of the Board

District 3

AGENDA FOR REGULAR BOARD MEETING

TUESDAY, OCTOBER 25, 2022 at 10:00 AM

BOARD OF SUPERVISORS HEARING ROOM
1415 MELODY LANE, BUILDING G, BISBEE, AZ 85603

ANY ITEM ON THIS AGENDA IS OPEN FOR DISCUSSION AND POSSIBLE ACTION
PLEDGE OF ALLEGIANCE

THE ORDER OR DELETION OF ANY ITEM ON THIS AGENDA IS SUBJECT TO MODIFICATION AT
THE MEETING

The Board may vote to recess into an executive session for the purpose of obtaining legal advice
from the Board’s attorney on any matter listed on the agenda pursuant to A.R.S. §38-431.03(A)(3).
ROLL CALL

Members of the Cochise County Board of Supervisors will attend either in person or by telephone, video or internet conferencing.

Members of the public may attend this meeting via Microsoft Teams computer or mobile app, or
via phone by calling 602-609-7513 or 888-680-6714, Conference ID 286 852 584#. If you have trouble
accessing this meeting remotely, call 520-432-9200 for direction.

The Board may permit public comment during the discussion of any item on this agenda. To speak on an
agenda item or during the Call to the Public, complete and return the speaker request form to the Clerk of
the Board prior to the start of the meeting.

Note that some attachments may be updated after the agenda is published. This means that some
presentation materials displayed at the Board meeting may differ slightly from the attached
version.

CALL TO THE PUBLIC

This is the time for the public to comment. Members of the Board may not discuss items that are not
specifically identified on the agenda.

CONSENT

Board of Supervisors
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1. Approve the Minutes of the regular meeting of the Board of Supervisors of October 11, 2022.
Court Administration

2. Approve the appointment of Derek Baroumes, Randy Judd, and Roger Contreras as
county-wide Justices of the Peace Pro Tempore, for emergency or temporary coverage pursuant
to A.R.S. § 22-121, effective October 25, 2022 through June, 30, 2023.

3.  Approve Proclamation declaring November 4, 2022 as National Adoption Day in Cochise
County.

Finance

4.  Approve demands and budget amendments for operating transfers.
PUBLIC HEARINGS
Development Services

5.  Adopt Zoning Ordinance 22-21, to rezone 21 parcels located in the Babocomari from R-36
(Residential, one dwelling per 36,000 square feet) and RU-2 (Rural, one dwelling per 2 acres)
to RU-4 (Rural, one dwelling per 4 acres), pursuant to a County-initiated request.

ACTION
County Recorder

6.  Approve Arizona Department of Administration (ADOA) Election Security Grant Award for Ballot
Fraud Countermeasures in the amount of $1,000,000.

Development Services

7.  Approve Intergovernmental Agreement (IGA) between the City of Douglas and Cochise County
for building plan review, inspection, and engineering services, effective upon approval by both
entities for a one-year term, with automatic one-year renewals.

Indigent Defense

8.  Approve the compensation schedule fee increase for contract defense attorneys through the
Indigent Defense Coordinator, effective October 1, 2022.

REPORT BY RICHARD G. KARWACZKA, COUNTY ADMINISTRATOR -- RECENT AND PENDING
COUNTY MATTERS

SUMMARY OF CURRENT EVENTS

Report by District 1 Supervisor, Tom Crosby
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REeport Dy VISTICT £ Supervisor, Ann cnglisn

Report by District 3 Supervisor, Peggy Judd

Pursuant to the Americans with Disabilities Act (ADA), Cochise County does not, by reason of a disability,
exclude from participation in or deny benefits or services, programs or activities or discriminate against
any qualified person with a disability. Inquiries regarding compliance with ADA provisions, accessibility or
accommodations can be directed to Cochise County ADA Coordinator, ADACoordinator@cochise.az.gov,

(520) 432-9830, TDD (520) 432-8360, 1415 Melody Lane, Building C, Bisbee, AZ 85603.

Cochise County Board of Supervisors
1415 Melody Lane, Building G  Bisbee, Arizona 85603
520-432-9200 520-432-5016 fax board@cochise.az.gov

The undersigned hereby certifies that a copy of this notice was duly posted at the address listed above in
accordance with the statement filed by the Cochise County Board of Supervisors.

Posted this day of , 2022 at

by
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From: Judd, Pegay

To: Kit and Peggy
Subject: FW: Emergency Board of Supervisors meeting 10/26/2022
Date: Wednesday, October 26, 2022 6:20:00 PM

Attachments: image001.png

From: Montgomery, Jane <JMontgomery@cochise.az.gov>

Sent: Wednesday, October 26, 2022 12:19 PM

To: Judd, Peggy <PJudd@cochise.az.gov>

Subject: RE: Emergency Board of Supervisors meeting 10/26/2022

Thank you for sending, | haven’t received any other requests this morning.
Best,

Jane Montgomery

PUBLIC INFORMATION OFFICER
Cochise County Board of Supervisors
1415 Melody Lane, Building G
Bisbee, Arizona 85603
520-432-9200 main office
520-432-9214 direct line
520-366-7071 cell
520-432-5016 fax

jmontgomery@cochise.az.gov email

Public Programs...Personal Service
www.cochise.az.gov

From: Judd, Peggy <PJudd@cochise.az.gov>

Sent: Wednesday, October 26, 2022 6:39 AM

To: Montgomery, Jane <JMontgomery@cochise.az.gov>

Subject: Re: Emergency Board of Supervisors meeting 10/26/2022

| have been sending this to disgruntled emailers. You can quote me if you want...as a response to people.

“The Secretary of State has sent us a new letter asking us to verify in writing that we will follow the law in our efforts.
We will meet to draft the response she seeks. We were always going to follow the statutes and work within the law.
So basically this is the easy part.

Tomorrow at 1pm, we will meet with county staff to work out the timeline and logistics. It is perfectly legal and we are
perfectly capable of this task. Our county is able, funding is available in the current AZ state budget, if we need that,
and many volunteers are still responding - even a few (not) Republicans.

We understand the intricacies of this decision and know many people will remain troubled over this decision, long into
the future. But fighting each other and calling names didn’t work, maybe a concession to satisfy...doubt, curiosity or or
even conspiracy is what our county needs right now”

Peggy

Sent from my iPad

On Oct 25, 2022, at 3:26 PM, Montgomery, Jane <JMontgomery@cochise.az.gov> wrote:
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Thanks so much, | have passed this along.

image001.png [Jane Montgomery
UBLIC INFORMATION OFFICER
ochise County Board of Supervisors
1415 Melody Lane, Building G
isbee, Arizona 85603
20-432-9200 main office
20-432-9214 direct line

20-366-7071 cell
20-432-5016 fax

Public Programs...Personal Service
www.cochise.az.gov

From: Judd, Peggy <PJudd@cochise.az.gov>

Sent: Tuesday, October 25, 2022 3:14 PM

To: Montgomery, Jane <JMontgomery@-cochise.az.gov>

Subject: RE: Emergency Board of Supervisors meeting 10/26/2022

Just one quick comment. The SOS letter was not a surprise and we were aware of all the items she
referred to in the statute except for early ballots being off limits. | am investigating that further.

| understood our intention was to follow all applicable statutes concerning hand count voting.
Thank you for allowing my comment.

Peggy

From: Montgomery, Jane <JMontgomery@cochise.az.gov>

Sent: Tuesday, October 25, 2022 2:50 PM

To: Judd, Peggy <PJudd@cochise.az.gov>

Subject: FW: Emergency Board of Supervisors meeting 10/26/2022

Please see below —thank you.

image001.png [Jane Montgomery
UBLIC INFORMATION OFFICER
'.__E_j ochise County Board of Supervisors
1415 Melody Lane, Building G
isbee, Arizona 85603
20-432-9200 main office
20-432-9214 direct line

20-366-7071 cell
20-432-5016 fax

Public Programs...Personal Service
www.cochise.az.gov

From: Villarreal, Phil <phil.villarreal @kgun9.com>

Sent: Tuesday, October 25, 2022 1:54 PM

To: Montgomery, Jane <JMontgomery@cochise.az.gov>

Subject: Re: Emergency Board of Supervisors meeting 10/26/2022
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| CAUTION: EXTERNAL EMAIL*

Thank you, Jane. Does the Board of Supervisors have a statement about the status of the plan
today?

From: Montgomery, Jane <JMontgomery@-cochise.az.gov>
Sent: Tuesday, October 25, 2022 1:47 PM

To: newskgun9 <news@kgun9.com>

Subject: Emergency Board of Supervisors meeting 10/26/2022

External sender
This message came from outside of Scripps. If you were not expecting this message,
please use caution before clicking any links or opening any attachments.

Report Suspicious

An Emergency Board of Supervisors meeting has been called tomorrow; the agenda is attached and is also
available for online viewing at https://destinyhosted.com/agenda_publish.cfm?
id=26244&mt=BOS.BOE.FCD.LIB,LIGHT.PUBNTC,EXEC,SPCL WKS,RAC.EMRGCY [destinyhosted.com].

Thank you,

image001.png [Jane Montgomery
UBLIC INFORMATION OFFICER
ochise County Board of Supervisors
1415 Melody Lane, Building G
isbee, Arizona 85603
20-432-9200 main office
20-432-9214 direct line

20-366-7071 cell
20-432-5016 fax

Public Programs...Personal Service

www.cochise.az.gov [cochise.az.gov]
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From: Judd, Peaay

To: Jen Fifield
Subject: FW: FW: Research Folder R-55-141
Date: Wednesday, October 12, 2022 11:33:00 AM

Attachments: 141 elections; hand counting; county authority; drop boxes.pdf

As you can see there is no outside comment from Rep. Griffin.

| did not make this request of her and do not know what the actual question was to her, a citizen
requested this and she just sent me the results per my desire. This was not submitted as part of the
Work Session yesterday.

Thanks,

Peggy

From: Gail Grifﬁn-@gmail.com>
Sent: Friday, October 7, 2022 11:37 AM

To: Judd, Peggy <PJudd@cochise.az.gov>-@cox.net
Subject: Fwd: FW: Research Folder R-55-141

| CAUTION: EXTERNAL EMAIL*

From: Mike Braun
Sent: Thursday, October 6, 2022 5:25 PM

To: Gail Griffin <GGriffin@azleg.gov>

Subject: Research Folder R-55-141

This E-mail is from an EXTERNAL address. DO NOT click on links or open attachments

unless you trust the sender and know the content is safe. If you suspect this message to be
phishing, please report it using the Phish Alert Button at the top of the email, or forward to

cochise.az. gov(@missedspam.com or contact IT support at 520-432-8301.
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ARIZONA LEGISLATIVE COUNCIL

MEMO
October 5, 2022
TO: Representative Gail Griffin
FROM: Hannah Nies; General Counsel
RE: Elections; Hand Counting; County Authority; Drop Boxes (R-55-141)

QUESTIONS

1. May a county opt to not use electronic tabulating equipment that is certified for
use in this state pursuant to Arizona Revised Statutes (A.R.S.) section 16-442 and instead
hand count all ballots?

2. What powers does a county have with respect to the conduct of elections?
3. May a county require that all drop boxes be inside and monitored by cameras?
ANSWERS

1. A.R.S. section 16-621, subsection C and the Elections Procedures Manual
(EPM) do specifically allow a county to hand count all ballots if counting the ballots with
tabulating equipment becomes impracticable. In situations in which it is not
impracticable, however, it is unclear whether a county could opt not to use electronic
tabulating equipment and instead hand count all ballots. Neither the A.R.S. nor the EPM
specifically requires a county to use electronic tabulating equipment or prohibits a county
from hand counting all its ballots. However, both the statutes and the EPM seem to
contemplate that each county will use the electronic tabulating equipment (unless it is
impracticable to do so).

2. See DISCUSSION.

3. Yes, a county may require that all drop boxes be inside and monitored by
cameras.

DISCUSSION

Statute requires the Secretary of State every two years to issue a manual of
official instructions and procedures for conducting elections, the EPM. A.R.S. section
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16-452, subsection B. The rules the Secretary of State adopts through the EPM have the
force of law, and their violation is punishable as a misdemeanor. Id. subsection C; Ariz.
Pub. Integrity All. v. Fontes, 250 Ariz. 58, 63, q 16 (2020). Thus, when answering these
questions, we must look to both the A.R.S. and the EPM.!

Hand Counting

Neither the A.R.S. nor the EPM specifically requires a county to use electronic
tabulating equipment or prohibits a county from hand counting all its ballots. See A.R.S.
section 16-443 ("At all state, county, city or town elections, agricultural improvement
district elections and primary elections, ballots or votes may be cast, recorded and
counted by voting or marking devices and vote tabulating devices as provided in this
article.") (emphasis added).

However, both the statutes and the EPM seem to contemplate that each county
will use the electronic tabulating equipment. For example, the EPM requires the county
officer in charge of elections to "file with the Secretary of State a tabulation contingency
plan that identifies alternative voting equipment or facilities in case the county
experiences a complete loss of its central count equipment or use of its central counting
place." Ariz. Sec'y of State, 2019 Election Procedures Manual 99 (2019),
https://azsos.gov/sites/default/files/2019 ELECTIONS PROCEDURES MANUAL AP
PROVED.pdf. The fact that a county is required to submit a tabulation contingency plan
that details what it will do if it is unable to use its central count equipment indicates that it
is assumed that the county will use this equipment to begin with.

Furthermore, A.R.S. section 16-621, subsection C provides that "[i]f for any
reason it becomes impracticable to count all or a part of the ballots with tabulating
equipment, the officer in charge of elections may direct that they be counted manually,
following as far as practicable the provisions governing the counting of paper ballots."
(Emphasis added). See also 2019 EPM at 196 ("If it becomes impracticable to count all
or some of the ballots with tabulating equipment, the officer in charge of elections may
direct that ballots be counted manually, following the provisions governing the counting
of paper ballots. No wvalid ballot shall be left uncounted.") (emphasis added).
"Impracticable" is not defined for the purposes of the statute. In these instances, words
used in a statute are given their ordinary meaning. A.R.S. section 1-213. "Impracticable"
means "not practicable [capable of being put into practice or of being done or

"' AR.S. section 16-452 requires the EPM to be issued "not later than December 31 of each odd-numbered
year immediately preceding the general election." The process begins with the Secretary of State submitting
the manual "to the governor and the attorney general not later than October 1 of the year before each
general election." A.R.S. section 16-452. The manual "shall be approved by the governor and attorney
general" before its issuance. Id. The Attorney General and the Secretary of State failed to come to an
agreement and the EPM was not approved by December 31, 2021. The Attorney General filed a lawsuit
against the Secretary of State and requested his preferred 2021 EPM be adopted. The court denied his
request and ordered the use of the 2019 EPM for the 2022 elections. Brnovich v. Hobbs, No.
PI1300CV202200269 (Super. Ct. 2022), https://www.democracydocket.com/wp-
content/uploads/2022/05/Order-06-07-2022.pdf. Thus, for the purposes of this memo, we examined the
2019 EPM.
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accomplished]; incapable of being performed or accomplished by the means employed or
at command." Merriam-Webster's Collegiate Dictionary 625, 974 (11" ed. 2006). Thus,
this language seems to indicate that a county could hand count all the ballots only if the
counting is incapable of being performed or accomplished by the electronic tabulating
equipment.

Finally, the rules prescribed in the EPM must "achieve and maintain the
maximum degree of correctness, impartiality, uniformity and efficiency on the
procedures for early voting and voting, and of producing, distributing, collecting,
counting, tabulating and storing ballots." A.R.S. section 16-452, subsection A (emphases
added). In furtherance of this statutory directive, the EPM prescribes ample rules
regarding tabulating ballots (including rules for conducting the hand count audit required
pursuant to A.R.S. section 16-602), but it remains silent regarding procedures for the
exclusive hand counting of ballots.

Thus, a county could hand count all ballots if it becomes impracticable to count
the ballots using electronic tabulating equipment. It is unclear whether a county could do
so if it is not impracticable, but the A.R.S. and the EPM seem to contemplate that the
counties will use the electronic tabulating equipment.

County Authority

Both the A.R.S. and the EPM prescribe many powers and duties with respect to
the conduct of elections on county elections officers. See, e.g., A.R.S. section 16-549,
subsection A (allowing the county recorder or other county elections officer to appoint
special elections boards); A.R.S. section 16-621, subsection A (providing that all
proceedings at the counting center shall be under the direction of the board of supervisors
or other county elections officer and conducted in accordance with the EPM); A.R.S.
section 16-246, subsection C (allowing the county recorder or county elections officer to
establish on-site early voting locations). Our office is unable to produce an exhaustive list
of all of the powers and duties a county has with respect to elections under state law.
Please let us know if you would like for us to research whether a county has the authority
to take a particular action with respect to the conduct of elections.

Ballot Drop Boxes

The EPM allows counties to establish ballot drop-off locations or drop boxes.
2019 EPM at 56 ("If applicable, the County Recorder may add additional ballot drop-off
locations to the statutorily-prescribed language. All ballot drop-off locations and
drop-boxes shall be approved by the Board of Supervisors (or designee)."). Counties that
establish ballot drop-off locations or drop boxes must "develop and implement
procedures to ensure the security of the drop-off location and/or drop-boxes." Id. at 60.
The EPM prescribes various requirements that counties must comply with when
implementing these security procedures. See id. at 60-62. One such requirement is that
"[a] ballot drop-off location or drop-box shall be located in a secure location, such as
inside or in front of a federal, state, local, or tribal government building." Id. at 60
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(emphasis added). Thus, the EPM clearly allows a county to establish drop boxes indoors.
There is nothing in the EPM that would prohibit a county from monitoring these drop box
locations by cameras.

CONCLUSION

A county could hand count all ballots if it becomes impracticable to count the
ballots using electronic tabulating equipment. It is unclear whether a county could do so
if it is not impracticable, but the A.R.S. and the EPM seem to contemplate that the
counties will use the electronic tabulating equipment. A county could also require that
ballot drop boxes be established only in indoor locations that are monitored by cameras.
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From: Judd, Peggy

To: Jordan Conradson
Subject: FW: Hand Count Ballots in Cochise County
Date: Thursday, October 27, 2022 5:55:00 PM

You know.. these aren’t really threats... but sort of on the mean side.
Peggy

From_@gmail.con‘_ @gmail.com>

Sent: Wednesday, October 26, 2022 1:28 PM
To: Crosby, Tom <TCrosby@cochise.az.gov>; Judd, Peggy <PJudd@cochise.az.gov>

Cc:-@gmail.com

Subject: Hand Count Ballots in Cochise County

| CAUTION: EXTERNAL EMAIL* |

Tom and Peggy,
Well, you don’t need to worry about re-election in these positions. You have burnt the trust of

voters 1n this county.

Regardless of what you do forward, this stain will be on you forever. I will take it as a
mandate to ensure that I ensure that all voters across this county know how uninformed you
are and how you are lead like sheep by the 1gnorance of a loser.

WELL DONE!!!!

Rob Davies

(@

This E-mail is from an EXTERNAL address. DO NOT click on links or open attachments

unless you trust the sender and know the content is safe. If you suspect this message to be
phishing, please report it using the Phish Alert Button at the top of the email, or forward to

cochise.az. gov(@missedspam.com or contact IT support at 520-432-8301.
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From: Crosby, Tom

To I <<t
Subject: FW: Hand Count election Ballots
Date: Wednesday, October 5, 2022 12:43:00 PM

Attachments: RE Hand Count election Ballots.msg

AZ-COCHISE-22-1136-A-000061



From: Crosby, Tom

To: Robert Karp

Subject: RE: Hand Count election Ballots

Date: Wednesday, October 5, 2022 12:42:00 PM
Mr. Karp,

Are you aware that the proposal of a hand count is in addition to machine count, and statutory
partial hand count? Not to replace hand count.

Tom Crosby

From: Robert Karp [ @gmail.com>
Sent: Wednesday, October 5, 2022 11:56 AM

To: Judd, Peggy <PJudd@cochise.az.gov>; Crosby, Tom <TCrosby@cochise.az.gov>; English, Ann S
<AEnglish@cochise.az.gov>
Subject: Hand Count election Ballots

| CAUTION: EXTERNAL EMAIL* |
| am not in favor of hand counting election ballots. A hand count will be costly, potentially

inaccurate, slow, and unnecessary.

A recent Arizona Republic poll showed that over 70% of Arizona voters believe elections are
secure and accurate. Public officials should not let a vocal minority upend years of election

process just because they "don't trust" automated vote counting.

Yes, Cochise has had some problems in prior years, but never about the accuracy of election
results. There is no reason to make changes now.

Robert Karp

I - Vista, A7 85635

If | agreed with you, we'd both be wrong.

This E-mail is from an EXTERNAL address. DO NOT click on links or open attachments
unless you trust the sender and know the content 1s safe. If you suspect this message to be
phishing, please report it using the Phish Alert Button at the top of the email, or forward to

cochise.az gov@missedspam.com or contact IT support at 520-432-8301.
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From: Judd, Peggy

To: hal34
Subject: FW: Heads up on hand count
Date: Tuesday, October 18, 2022 5:25:00 PM

Jason Whiting, Navajo
Danny Smith, Graham
Nelson Davis, Apache
Woody Cline, Gila
Hildy Angius, Mohave
Steve Christy, Pima
Kevin Cavanaugh, Pinal
Richard Lunt, Greenlee
Holly Irwin, LaPaz
Jonathan Lines, Yuma

From: Judd, Peggy

Sent: Saturday, October 15, 2022 8:47 AM

To: jason.whiting@navajocountyaz.gov; Danny Smith <dsmith@graham.az.gov>; Nelson Davis
<ndavis@co.apache.az.us>; Woody Cline <wcline@gilacountyaz.gov>; Hildy Angius
<hildy.angius@mohavecounty.us>; Hildy Angius <angiuh@mohave.gov>; Steve Christy
(steve.christy@pima.gov) <steve.christy@pima.gov>; kevin.cavanaugh@pinal.gov; Richard Lunt
<rlunt@greenlee.az.gov>; Holly Irwin <hirwin@Ilapazcountyaz.org>; Jonathan Lines
<jonathan.lines@yumacountyaz.gov>

Subject: Heads up on hand count

Hi fellow AZ supervisors,
| am not sending this to everyone, and have done my best to not have a quorum represented in each
of my emails, but just in case don’t reply all or at least check before you do.

We have a Special Meeting scheduled on Monday in Cochise County to decide if we will hand count
the ballots. It will be held at 2PM in the Board of Supervisors Hearing Room. It is available by
Microsoft Teams. You can call 520-432-9200 for help in viewing or find the link on our Agenda by
going to Cochise.az.gov and clicking on Agendas and Minutes.

| am sure you all received a letter from Corporation Commissioner Jim O’Connor. This came very
late to actually make a difference... or at least that is what | thought. Letter sent out August 30 to all
Arizona Election directors, sheriffs, Recorders and Supervisors.

Arizona Corporation Commissioner Urges County Officials to Nix Electronic Voting Machines for

November Election - The Arizona Sun Times

| had a county constituent ask to meet with me on September 7th, my first day back from our Family
Reunion Camping Trip. It was a scary meeting. The awakening moment, where you think. “I believe
this is something we can do!” He asked that we secure our County Elections, based on what our
County Recorder, David Stevens, had told him. Vote in person on Election Day. Paper Ballots and
Hand Count.

Immediately a barrage of Local Constituents plus Statewide folks have come forward to support this.
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The Complete-Hand-Count-of-Ballots-journey-began. You only need to google “Cochise County
Hand Count” and you will find “the story”. With false claims that it is illegal to do this, by attorneys,
becoming the message. In fact it is not illegal and | would ask you please call Commissioner
O’Connor or his associates, Michael Schafer at 602-770-9776 or Paul Rice at 602-405-3297.
O’Connor states in article above: “In your capacities as County Supervisors under A.R.S. 16-442 you
have permissive authority from the Secretary of State in that you MAY choose to use electronic
voting machines. There is NO REQUIRED authority mandating you to do so. Each County may choose
for themselves.”

There are still possible roadblocks, but our request allows flexibility for hand count to be done at
convenient times, even after the election is complete, but before the official Canvas. Our Agenda
Item for NEXT Monday states:

“Order a onetime hand count of all ballots cast in the General Election to be held on November 8,
2022 including all ballots received by mail to be counted under supervision of the Recorder and
Elections Department. Must be completed prior to Certification of Election. Machine count will
determine election outcome.”

So here is a plea to you. If your county can handle this bold of a move and even if you don’t think
they can. Please make an effort. It takes a majority of the board or the chairman to call a specia
meeting. Call it and see what happens. Follow the guidelines for submitting Agenda items for your
county and do it if you so desire. | assure you it is possible. Please call Paul or Michael if you are
struggling with the idea. You don’t need the work session, but you do need the constituents behind
you and for many of you, that is no problem. They are there waiting. They will want to come to
speak at your meeting. Just let them know. Our speakers were phenomenal. Both sides of the
argument were spot on and welcome. It was not equal though. Election integrity won. Even people
who believe our election system is perfect should want “this monkey off of their back.” | know | do.
We had 140 serious volunteers sign up in a matter of days. Our elections director says the hand
count will take 2500 hours, but that is not supported by our County Recorder, Stevens. With 100
volunteers we anticipate 3 to 5 workdays. That includes a significant amount of time for training.
Our vote is late in the election process, so my proposal is that the hand count commence after all
machine calculations are final. This complete hand count will also stand as an exercise in our
contingency plan, in case our machines go down, are compromised or electricity is unavailable.

If this is of no interest to you, | truly understand and have meant no harm or malice in presenting it
today. | wish | could have attended CSA with you. | would have held many mini-conversations with
you and would have known if this email should be sent at all, but my husband is pretty ill and | could
not attend. Basically, | am grounded, but for the best possible reason | can think of.

All my best to each of you!

Peggy Judd

Cochise County Supervisor
District 3

1415 Melody Lane, Building G
Bisbee, AZ 85603
520-432-9200 phone
520-432-5016 fax
520-366-2826 cell
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From: Judd, Peggy

To: hal34
Subject: FW: Heads up on hand count
Date: Tuesday, October 18, 2022 5:00:00 PM

John Howard, Graham
Duce Minor, LaPaz

Ron Campbell, Greenlee
Jean Bishop, Mohave
Mary Mallory, Yavapai

From: Judd, Peggy

Sent: Saturday, October 15, 2022 9:27 AM

To: [l @zmail.com' I @gmail.com>; | @hotmail.com’
Y @hotmail.com>; rcampbell@greenlee.az.gov; bishoj@mohave.gov;
'web.bos.district5 @yavapaiaz.gov' <web.bos.district5@yavapaiaz.gov>

Subject: Heads up on hand count

Hi fellow AZ supervisors,
| am not sending this to everyone, and have done my best to not have a quorum represented in each
of my emails, but just in case don’t reply all or at least check before you do.

We have a Special Meeting scheduled on Monday in Cochise County to decide if we will hand count
the ballots. It will be held at 2PM in the Board of Supervisors Hearing Room. It is available by
Microsoft Teams. You can call 520-432-9200 for help in viewing or find the link on our Agenda by
going to Cochise.az.gov and clicking on Agendas and Minutes.

| am sure you all received a letter from Corporation Commissioner Jim O’Connor. This came very
late to actually make a difference... or at least that is what | thought. Letter sent out August 30 to all
Arizona Election directors, sheriffs, Recorders and Supervisors.

Arizona Corporation Commissioner Urges County Officials to Nix Electronic Voting Machines for

November Election - The Arizona Sun Times
| had a county constituent ask to meet with me on September 7th, my first day back from our Family
Reunion Camping Trip. It was a scary meeting. The awakening moment, where you think. “I believe
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this is something we can do!” He asked that we secure our County Elections, based on what our
County Recorder, David Stevens, had told him. Vote in person on Election Day. Paper Ballots and
Hand Count.

Immediately a barrage of Local Constituents plus Statewide folks have come forward to support this.
The Complete-Hand-Count-of-Ballots-journey-began. You only need to google “Cochise County
Hand Count” and you will find “the story”. With false claims that it is illegal to do this, by attorneys,
becoming the message. In fact it is not illegal and | would ask you please call Commissioner
O’Connor or his associates, Michael Schafer at 602-770-9776 or Paul Rice at 602-405-3297.
O’Connor states in article above: “In your capacities as County Supervisors under A.R.S. 16-442 you
have permissive authority from the Secretary of State in that you MAY choose to use electronic
voting machines. There is NO REQUIRED authority mandating you to do so. Each County may choose
for themselves.”
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There are still possible roadblocks, but our request allows flexibility for hand count to be done at
convenient times, even after the election is complete, but before the official Canvas. Our Agenda
Item for NEXT Monday states:

“Order a onetime hand count of all ballots cast in the General Election to be held on November 8§,
2022 including all ballots received by mail to be counted under supervision of the Recorder and
Elections Department. Must be completed prior to Certification of Election. Machine count will
determine election outcome.”

So here is a plea to you. If your county can handle this bold of a move and even if you don’t think
they can. Please make an effort. It takes a majority of the board or the chairman to call a special
meeting. Call it and see what happens. Follow the guidelines for submitting Agenda items for your
county and do it if you so desire. | assure you it is possible. Please call Paul or Michael if you are
struggling with the idea. You don’t need the work session, but you do need the constituents behind
you and for many of you, that is no problem. They are there waiting. They will want to come to
speak at your meeting. Just let them know. Our speakers were phenomenal. Both sides of the
argument were spot on and welcome. It was not equal though. Election integrity won. Even people
who believe our election system is perfect should want “this monkey off of their back.” | know | do.
We had 140 serious volunteers sign up in a matter of days. Our elections director says the hand
count will take 2500 hours, but that is not supported by our County Recorder, Stevens. With 100
volunteers we anticipate 3 to 5 workdays. That includes a significant amount of time for training.
Our vote is late in the election process, so my proposal is that the hand count commence after all
machine calculations are final. This complete hand count will also stand as an exercise in our
contingency plan, in case our machines go down, are compromised or electricity is unavailable.

If this is of no interest to you, | truly understand and have meant no harm or malice in presenting it
today. | wish | could have attended CSA with you. | would have held many mini-conversations with
you and would have known if this email should be sent at all, but my husband is pretty ill and | could
not attend. Basically, | am grounded, but for the best possible reason | can think of.

All my best to each of you!

Peggy Judd

Cochise County Supervisor
District 3

1415 Melody Lane, Building G
Bisbee, AZ 85603
520-432-9200 phone
520-432-5016 fax
520-366-2826 cell

Public Programs...Personal Service
WWww.cochise.az.gov
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From: Judd, Peggy

To: R ©oail.com
Subject: FW: Informal Opinion No. 122-004/Request Nos. R22-010
Date: Saturday, October 29, 2022 3:47:00 PM
Attachments:
Informal Opinion 122-004 - Sen Gowan - nty Han nt.pdf

From: Stevens, David <DStevens@cochise.az.gov>

Sent: Friday, October 28, 2022 12:37 PM

To: Stevens, David <DStevens@cochise.az.gov>

Subject: FW: Informal Opinion No. 122-004/Request Nos. R22-010

From: Catlett, Michael <Michael.Catlett@azag.gov>

Sent: Friday, October 28, 2022 12:18 PM

To: 'dgowan@azleg.gov' <dgowan@azleg.gov>

Cc: 'Governor' <afoster@az.gov>; '"Minority Leader-House of Representatives' <rbolding@azleg.gov>;
'Minority Leader-State Senate' <rrios@azleg.gov>; 'Rules Office-House of Representatives'
<nmoore@azleg.gov>; 'Secretary of State' <sosadmin@azsos.gov>; 'Senate President’
<kfann@azleg.gov>; 'Speaker of the House of Representatives' <rbowers@azleg.gov>; 'Kori Lorick'
<KLorick@azsos.gov>; Mclntyre, Brian M <BMclntyre@cochise.az.gov>; English, Ann S
<AEnglish@cochise.az.gov>; Judd, Peggy <PJudd@cochise.az.gov>; Crosby, Tom
<TCrosby@cochise.az.gov>; Stevens, David <DStevens@cochise.az.gov>

Subject: Informal Opinion No. 122-004/Request Nos. R22-010

| CAUTION: EXTERNAL EMAIL*
Senator Gowan,

Attached please find a copy of an informal opinion (No. 122-004) issued today by the Arizona
Attorney General’s Office.

Michael S. Catlett
Deputy Solicitor General and Chief Counsel of Special Litigation

Office of the Attorney General
Solicitor General’s Office
2005 N. Central Avenue
Phoenix, AZ 85004

Phone: (602) 542-7751

Fax: (602) 542-8308

[

This E-mail is from an EXTERNAL address. DO NOT click on links or open attachments
unless you trust the sender and know the content is safe. If you suspect this message to be
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phishing, please report it using the Phish Alert Button at the top of the email, or forward to

cochise.az. gov(@missedspam.com or contact I'T support at 520-432-8301.
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MARK BRNOVICH OFFICE OF THE ARIZONA ATTORNEY GENERAL MICHAEL S. CATLETT
ATTORNEY GENERAL SOLICITOR GENERAL’S OFFICE DEPUTY SOLICITOR GENERAL

October 28, 2022

Hon. David Gowan
Arizona State Senate
1700 W. Washington, Ste.
Phoenix, AZ 85007
dgowan@azleg.gov

Dear Senator Gowan,

You requested a formal opinion from this Office, asking whether a county board of
supervisors may “audit the results of an electronically tabulated general election by hand counting
all of the election ballots of their county.” As you may be aware, our formal opinion process
necessarily involves several layers of review and is not, therefore, conducive to a speedy
turnaround. The Office understands that time is of the essence regarding your request, because of
the impending 2022 General Election and the Cochise County Board of Supervisors’ (the “Board™)
recent decision to authorize an expanded hand count audit of all Cochise County precincts for the
General Election. In approving an expanded hand count audit, the Board relied exclusively on
A.R.S. § 16-602(B). For these reasons, the Office offers the following informal opinion regarding
the scope of Cochise County’s authority under A.R.S. § 16-602(B) (and statutory provisions and
regulations referenced therein): Cochise County has discretion to perform an expanded hand count
audit of all ballots cast in person at 100% of the precincts or voting centers located in Cochise
County, along with 100% of early ballots cast in Cochise County, so long as the expanded hand
count audit of statewide and federal races is limited to five contested statewide and federal races
appearing on the 2022 General Election ballot.

AR.S. § 16-602(B) provides that “[f]or each countywide primary, special, general and
presidential preference election, the county officer in charge of the election shall conduct a hand
count at one or more secure facilities.” In 2011, the Legislature amended § 16-602(B) to provide
the Secretary with authority to create procedures for hand count audits through the Election
Procedures Manual (“EPM™). More specifically, § 16-602(B) now provides that “[t]he hand count
shall be conducted as prescribed by this section and in accordance with hand count procedures
established by the secretary of state in the official instructions and procedures manual adopted
pursuant to § 16-452.” The EPM, therefore, has heightened significance in the context of hand
count audits because the Arizona Legislature has expressly delegated power to the Secretary of
State to create hand count audit procedures. Following the 2020 General Election, for example,
the Office relied on the EPM’s hand count audit procedures in advising President Fann and Speaker
Bowers regarding how such audits should be conducted in counties utilizing voting centers. See
https://www.azag.gov/media/interest/letter-pres-fann-speaker-bowers-re-vote-center-audits  (last
accessed Oct. 26, 2022). And the Maricopa County Superior Court relied on the EPM’s hand
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Sen. David Gowan
October 28, 2022
Page 2

count audit procedures in later dismissing a claim challenging the manner in which Maricopa
County conducted its hand count audit following the 2020 General Election. See Ariz. Republican
Party v. Fontes, No. CV2020014553 (Maricopa Cnty. Super. Ct. Dec. 21, 2020 Ruling) (“Under
the authority of section 16-602(B), the Election Procedures Manual gives detailed instructions to
the county officials who conduct hand count audits.”) Thus, in rendering this informal opinion, the
Office has relied upon the express provisions of § 16-602 and the hand count audit procedures
contained in the 2019 EPM (at pp. 213-232), which is the last version of the EPM approved by the
Attorney General and Governor.'

Both A.R.S. § 16-602(B) and the EPM contain different requirements for (1) hand counting
ballots cast in person and (2) hand counting early ballots. Regarding the hand count audit of ballots
cast in person, § 16-602(B) provides a floor for the percentage of precincts that should be included
in the audit: “At least two percent of the precincts in that county, or two precincts, whichever is
greater, shall be selected at random from a pool consisting of every precinct in that county.” A.R.S.
§ 16-602(B)(1). The EPM contains similar language but also includes broader reference to polling
locations: “At least 2% of the precincts/polling locations in the county (rounded to the nearest
whole number) or two precincts/polling locations, whichever is greater, shall be selected at random
from a lot consisting of every precinct/polling location in that county.” 2019 EPM p. 215. There
is no provision in § 16-602 or the EPM (or anywhere else in Arizona law) that imposes a ceiling
on the percentage of precincts or vote centers that can be included in the hand count audit of votes
cast in person. This why following the 2020 General Election, the Office wrote to the Chairman
of the Maricopa County Board of Supervisors, suggesting that Maricopa County should “consider
expanding the hand count audit to five per cent of the voting center locations, which it may do in
accordance with A.R.S. § 16-602(B)(1) and Chapter 11, Section III(A) of the Elections Procedures
Manual.” See https://www.azag.gov/media/interest/letter-hon-hickman-re-hand-count-audit (last
accessed October 26, 2022). Thus, it is the Office’s conclusion that the Board has discretion under
AR.S. § 16-602(B) and the EPM to conduct an expanded hand count audit that includes ballots
from 100% of the precincts or voting centers located in Cochise County.

There is similarly no limit in § 16-602(B) or the EPM on the number of ballots that the
Board can include in the hand count audit of votes cast in person. To the contrary, the statutory
text and purpose strongly suggest that the Board should review all ballots cast at polling places.
Section 16-602(B)(1) provides that “[t]he selection of the precincts shall not begin until all ballots
voted in the precinct polling places have been delivered to the central counting center.” And the
statute makes clear that “[o]nly the ballots cast in the polling places and ballots from direct
recording electronic machines shall be included in the hand counts conducted pursuant to this
section.” A.R.S. § 16-602(B)(1). Thus, “[p]rovisional ballots, conditional provisional ballots and
write-in votes shall not be included in the hand counts.” Id. The EPM explains that “[a] post-
election hand count audit includes a precinct hand count, which involves a manual count of regular

! The Arizona Supreme Court recently concluded that the 2019 EPM remains in effect. See
Leibsohn v. Hobbs, 517 P.3d 45, 51 425 (2022) (explaining that “The Committee was required to
follow the 2019 EPM established by the Secretary and approved by the governor and the attorney
general.”).
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ballots from selected precincts[.]” 2019 EPM at p. 214. Moreover, one primary purpose of a hand
count audit is to ensure that the machine-count totals closely match the hand-count totals, and that
exercise could have reduced value if only a subset of ballots cast in person are permitted to be
included. The Board, therefore, has discretion to review 100% of the ballots cast in person at
100% of the precincts or voting centers located in Cochise County when conducting the hand count
audit required under § 16-602(B).

Although there is no limit on the number of precincts or voting centers or the number of
ballots that can be included in the hand count audit of votes cast in person, there is a limit on the
number of statewide and federal races that can be included in the hand count audit. Both A.R.S.
§ 16-602(B) and the EPM reflect that the required hand count audit shall include up to five
contested races. See A.R.S. § 16-602(B)(2) (“The races to be counted on the ballots from the
precincts that were selected pursuant to paragraph 1 of this subsection for each primary, special
and general election shall include up to five contested races.” (emphasis added)); 2019 EPM p.
217 (“The races to be counted in the hand count audit generally includes up to five contested
races[.]”). For a general election, the races to be included are determined by selecting by lot from
the ballots cast for one statewide ballot measure, one contested statewide race for statewide office,
one contested race for federal office, and one contested race for state legislative office. See A.R.S.
§ 16-602(B)(2)(a)-(d). Moreover, “[i]n elections in which there are candidates for president, the
presidential race shall be added to the four categories of hand counted races.” Id. § 16-602(B)(5).
If additional races are needed to fill out the number of races that the Board decides to count,
according to the EPM, “[t]he priority for selecting other categories, if needed, is as follows:
statewide candidate, statewide ballot measure, federal candidate and then state legislative.” 2019
EPM p. 220. Thus, for example, if the Board chooses to count five contested races for the 2022
General Election, because there is no presidential election in 2022, the Board should choose two
contested races for statewide office, one statewide ballot measure, one contested race for federal
office, and one contested race for state legislative office.

Turning to Board authority under § 16-602 regarding a hand count audit of early ballots,
as stated, § 16-602 handles ballots cast in person differently than early ballots. As to early ballots,
§ 16-602(B)(1) directs that “the early ballots shall be grouped separately by the officer in charge
of elections? for purposes of a separate manual audit pursuant to subsection F of this section.”
Thus, § 16-602(B)(1) incorporates by reference the procedures set forth in § 16-602(F) for a hand
count audit of early ballots.

While early ballots are not cast in precincts or voting centers, and therefore the discussion
above about the percentage of precincts or voting centers that can be included in a hand count audit
is inapplicable to early ballots, § 16-602(F) requires that “the chairmen or the chairmen’s designees
shall randomly select one or more batches of early ballots that have been tabulated to include at
least one batch from each machine used for tabulating early ballots.”

2 In Cochise County, the “officer in charge of elections” for purposes of A.R.S. § 16-602 appears
to be the Director of the County Elections Department.

AZ-COCHISE-22-1136-A-000072



Sen. David Gowan
October 28, 2022
Page 4

Regarding the number of early ballots that can be included as part of a hand count audit, §
16-602(F) instructs that “[t]he chairmen or the chairmen's designees shall randomly select from
those sequestered early ballots a number equal to one percent of the total number of early ballots
cast or five thousand early ballots, whichever is less.” See also 2019 EPM p. 215. This statutory
language does not set a maximum limit on the number of early ballots that can be included in the
hand count audit, and at the very least, it is ambiguous. As discussed, the Secretary has been
delegated statutory authority to create hand count audit procedures through the EPM. And she did
so with respect to the number of early ballots that can be included in the hand count audit. More
specifically, the EPM grants the Board discretion to include additional early ballots (with no limit)
in the hand count: “Counties may elect to audit a higher number of ballots at their discretion.”
2019 EPM p. 215. Thus, the Board at its discretion may include up to 100% of early ballots in an
expanded hand count audit.

Like with ballots cast in person, there is a limit on the number of statewide and federal
races that can be included in the hand count audit of early ballots. In fact, the races included in
the hand count audit of early ballots must be the same races included in the hand count audit of
ballots cast in person. See A.R.S. § 16-602(F) (“[T]he county officer in charge of elections shall
conduct a manual audit of the same races that are being hand counted pursuant to subsection B of
this section.”). Thus, the Board is limited to conducting an expanded hand count audit of early
ballots cast in the same races as those audited for ballots cast in person.

In sum, the Office concludes that, pursuant to A.R.S. § 16-602, the Board is permitted to
perform an expanded hand count audit of all ballots cast in person at 100% of the precincts or
voting centers located in Cochise County. Moreover, the Board is permitted to perform an
expanded hand count audit of 100% of early ballots cast in Cochise County. The Board must limit
the number of competitive statewide and federal races audited to five. Finally, if the Board chooses
to conduct a hand count audit of five statewide and federal races for the 2022 General Election,
the Board should choose, by random lot, two contested races for statewide office, one statewide
ballot measure, one contested race for federal office, and one contested race for state legislative
office.

Please note this informal opinion does not address any of the following issues: (1) whether
Cochise County has authority for a hand count outside the scope of A.R.S. § 16-602, including for
races not mentioned in A.R.S. § 16-602? (2) the procedures Cochise County should use for any
hand count conducted outside the scope of A.R.S. § 16-602, and (3) what effect, if any, a full or
expanded hand count might have on the official outcome of the 2022 General Election.

3 For example, in an informal opinion from Justice John R. Lopez IV (then Solicitor General), in
2015, the Office concluded that “A.R.S. § 16-602(B)(2)(f) does not affirmatively bar hand counts
outside of A.R.S. § 16-602. That section only provides instructions for the county official in charge
of elections on what races to count in an A.R.S. § 16-602 hand count.” Ariz. Att’y Gen. Op. 15-
009 (available at https://www.azag.gov/opinions/il5-009-r15-021).
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Sincerely,

e

Michael S. Catlett
Deputy Solicitor General
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From: Judd, Peaay

To: Gail Golec

Subject: FW: Letter to the Cochise Board of Supervisors

Date: Tuesday, October 25, 2022 5:08:00 PM

Attachments: 10.25.2022 | etter to Cochise BOS re Hand Count Exhibit attached.pdf

From: Kori Lorick <KLorick@azsos.gov>

Sent: Tuesday, October 25, 2022 9:46 AM

To: Crosby, Tom <TCrosby@cochise.az.gov>; English, Ann S <AEnglish@cochise.az.gov>; Judd, Peggy
<PJudd@cochise.az.gov>

Cc: Marra, Lisa M <LMarra@cochise.az.gov>; Stevens, David <DStevens@cochise.az.gov>; Gilman,
Sharon <SGilman@-cochise.az.gov>; Karwaczka, Richard <RKarwaczka@cochise.az.gov>; Mattix,
Timothy <TMattix@cochise.az.gov>; Roberts, Christine <CRoberts@cochise.az.gov>

Subject: Re: Letter to the Cochise Board of Supervisors

| CAUTION: EXTERNAL EMAIL*
Please find correspondence from the Secretary of State's Office attached.

Thank you,
Kori

From: Kori Lorick

Sent: Wednesday, October 19, 2022 6:15 PM

To: tcrosby@cochise.az.gov <tcrosby@cochise.az.gov>; aenglish@cochise.az.gov
<aenglish@cochise.az.gov>; pjudd@cochise.az.gov <pjudd@cochise.az.gov>

Cc: Marra, Lisa M <Lmarra@cochise.az.gov>; David Stevens <dstevens@cochise.az.gov>; Gilman,
Sharon <SGilman@cochise.az.gov>; rkarwaczka@cochise.az.gov <rkarwaczka@cochise.az.gov>;
tmattix@cochise.az.gov <tmattix@cochise.az.gov>; croberts@cochise.az.gov
<CRoberts@cochise.az.gov>

Subject: Letter to the Cochise Board of Supervisors

Please see the attached letter regarding the proposal to hand count ballots for the 2022
General Election. If | can provide additional information, please let me know.

Thank you,

Kori

State Elections Director
Arizona Secretary of State's Office
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This E-mail is from an EXTERNAL address. DO NOT click on links or open attachments

unless you trust the sender and know the content is safe. If you suspect this message to be
phishing, please report it using the Phish Alert Button at the top of the email, or forward to

cochise.az.gov@missedspam.com or contact IT support at 520-432-8301.
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KATIE HOBBS

SECRETARY OF STATE
October 25, 2022
Via Email

Cochise County Board of Supervisors
Tom Crosby, tcrosby@cochise.az.gov
Ann English, aenglish@cochise.az.gov
Peggy Judd, pjudd@cochise.az.gov

Re: 2022 General Election Hand Count Audit

Dear Cochise County Board of Supervisors:

Last week, the Secretary of State’s Office wrote to warn you against proceeding with
a full hand count of all ballots cast in Cochise County during the November 2022 General
Election. As detailed in that letter, a full hand count would not only have been illegal but
would also have (1) undermined the orderly administration of this election, (2) raised
serious security and ballot chain of custody concerns, (3) caused voter confusion in the
middle of early voting and mere weeks before Election Day, and (4) threatened the County’s
ability to timely canvass the election as required by law.

For all these reasons, the Secretary listened carefully to yesterday’s Board meeting
and is grateful the Board took her cautionary words seriously and voted unanimously to
reject “a hand count of all ballots cast in the General Election to be held on November 8,
2022, to be completed prior to Canvass of Election Results.” This item should never have
found its way onto the Board’s agenda, and the Secretary applauds the other Cochise
County officials, including the County Attorney, and numerous Arizonans who also spoke
out against that dangerous course of action. Their courage and commitment to uphold the
Constitution and laws of the State of Arizona—in the face of unfounded efforts to sow
chaos, doubt, and distrust in our elections—deserves our recognition and praise.

Despite the Board’s rejection of a full hand count, it did approve the following
secondary agenda item:

Pursuant to ARS 16-602 B; the County Recorder or other officer in charge of
elections shall take such action necessary to perform a hand count audit of all
County precincts for the 2022 General Election to assure agreement with the

1

AZ-COCHISE-22-1136-A-000077



voting machine count. Such audit shall be completed prior to the canvass of
general election results by the Board of Supervisors.

The Secretary, like the Cochise County Attorney, continues to have serious concerns about
the legality of this agenda item, particularly considering the lack of any details as to how
the Board intends to proceed and the fact that the election is just two weeks away. But
because the Board voted to conduct a full precinct hand count audit “pursuant to” A.R.S. §
16-602(B), the Secretary believes it is important to lay out precisely what that statute and
the 2019 Election Procedures Manual (“EPM”) require. After all, the Board has only those
powers “expressly conferred by statute,” and the Board “may exercise no powers except
those specifically granted by statute and in the manner fixed by statute.” Hancock v.
McCarroll, 188 Ariz. 492, 498 (App. 1996) (citations omitted).

Under A.R.S. § 16-602(B) and the EPM, the County’s precinct hand count audit
must comply with the following, among other, requirements:

1. Because Cochise County uses a vote center model, each vote center is
considered to be a precinct/polling place for the purposes of the precinct hand
count audit under A.R.S. § 16-602. EPM Ch. 11, III(A); see also Arizona
Republican Party v. Fontes, No. CV2020014553 (Maricopa Cnty. Super. Ct.
Dec. 21, 2020) (attached as Exhibit 1).

2. The precinct hand count audit may only be conducted on regular
ballots cast at vote centers in Cochise County on Election Day and may not
include any early ballots (regardless of when or how they were returned).
A.R.S. § 16-602(B)(1); EPM Ch. 11, III(A). The early ballot hand count audit
is expressly limited to one percent of early ballots and controlled by A.R.S. §
16-602(F), a statute the Board did not—and could not—invoke in approving
an expanded precinct hand count audit. See also EPM, Ch. 11, III(B).

3. The precinct hand count audit cannot begin “until all ballots voted in
the precinct polling places have been delivered to the central counting center”
and “[t]he unofficial vote totals from all precincts [have been] made public.”
A.R.S. § 16-602(B)(1).

4, The precinct hand count audit cannot be conducted as to all races on
the ballot, but instead is limited to four contested races that must be selected
“by lot.” Specifically, the participating county political party chairpersons
shall select by lot one statewide ballot measure, one race for statewide office,
one race for federal office, and one race for legislative office. A.R.S. § 16-
602(B)(2), (6); EPM Ch. 11, V-VIL.

5. The precinct hand count audit must be conducted by representatives
of the political parties entitled to representation on the state ballot through a
process that requires the cooperation of those political parties. See A.R.S. §
16-602(B)(7). The audit “shall not proceed” unless the political parties provide
the recorder or other officer in charge of elections with “a sufficient number of
persons by 5:00 p.m. on the Thursday preceding the election and a sufficient
number of persons, pursuant to this paragraph, arrive to perform the hand

2
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count.” Id. And even then, “for the hand count to proceed, not more than
seventy-five percent of the persons performing the hand count shall be from
the same political party.” Id.

6. Precinct hand count board members and alternates must be registered
to vote in Arizona. Candidates appearing on the ballot, except for precinct
committeeman, may not serve as board members. And all board members
must take the oath specified in A.R.S. § 38-231(E); EPM Ch. 11, I.

7. The precinct hand count must be completed in time for the County to
meet its statutory canvass deadline under A.R.S. § 16-642(A). The results of
the precinct hand count audit must be provided to the Secretary to be
publicly posted on the Secretary’s website. A.R.S. § 16-602(]).

These are just some of the requirements for a precinct hand count audit established
by the Legislature and in the EPM, and from which the Board has no discretion to deviate.
Hancock, 188 Ariz. at 498. Any attempt by the Board to circumvent these mandates and
conduct a full hand count audit of all ballots cast in the county, under the false premise
that it is proceeding pursuant to A.R.S. § 16-602(B), would be unlawful. And under no
circumstance should the Board’s misguided effort to conduct an expanded hand count be
permitted to delay the County’s canvass and certification of election results.

The Secretary thus requests that the Board confirm in writing, no later
than 5:00 p.m. on October 26, that:

1. The Board will not attempt to conduct a full hand count of all
ballots cast in Cochise County under the false premise that it is
proceeding pursuant to A.R.S. § 16-602(B); and

2. The Board will follow all applicable requirements in statute
and the EPM when conducting its expanded precinct hand count
audit under A.R.S. § 16-602(B).

If the County refuses to provide these assurances or takes any action in furtherance
of an unlawful full hand count of all ballots cast, the Secretary will take all available legal
action, including filing a special action to compel the County’s compliance with these non-
discretionary legal duties. If the Board does not respond by 5:00 p.m. on October 26, the
Secretary will deem the Board’s silence to be an admission that it is threatening to proceed
without or in excess of jurisdiction or legal authority.

Please let me know if you need any additional information. We look forward to your
prompt response.
Sincerely,

Kori Lorick
State Elections Director
Arizona Secretary of State Katie Hobbs
3
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cc
Tim Mattix, Clerk of the Board
tmattix@cochise.az.gov

Christine Roberts, Chief Civil County Attorney
croberts@cochise.az.gov

Richard Karwaczka, County Administrator
rkarwaczka@cochise.az.gov

Sharon Gilman, Deputy County Administrator,
sgilman@cochise.az.gov

Lisa Marra, Elections Director
Imarra@cochise.az.gov

David Stevens, County Recorder
dstevens@cochise.az.gov
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CLERK OF THE COURT
HONORABLE JOHN R. HANNAH JR A. Walker
Deputy

ARIZONA REPUBLICAN PARTY JOHN DOUGLAS WILENCHIK
v.

ADRIAN FONTES, ET AL. JOSEPH EUGENE LA RUE
EMILY M CRAIGER
JOSEPH I VIGIL
THOMAS PURCELL LIDDY
SARAH R GONSKI
DANIEL A ARELLANO
ROOPALI HARDIN DESAI
KRISTIN ARREDONDO

COURT ADMIN-CIVIL-ARB DESK
DOCKET-CIVIL-CCC

RULING

Arizona law requires election authorities to validate electronic vote counts by manually
recounting random batches of ballots. For this process, called the “hand count audit,” election
officials enlist representatives of Arizona’s political parties to sample and count the ballots.
Following the 2020 general election, Republican, Democratic and Libertarian Party appointees
hand-counted 2917 ballots cast on voting machines at polling places in Maricopa County, and
5000 additional early (mail-in) ballots. The hand counts verified that the machines had counted
the votes flawlessly. Maricopa County, Arizona General Election - November 3, 2020 Hand
Count/Audit Report (“Audit Report”), available at https://azsos.gov/election/2020-general-
election-hand-count-results (last visited December 9, 2020).
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CVv2020014553 12/21/2020

In this lawsuit, the plaintiff Arizona Republican Party asked for a court order directing the
defendant Maricopa County officials to redo the hand count audit using different batches of ballots.
The plaintiff baldly asserted that this relief was necessary to maintain “confidence in the integrity
of our elections,” without alleging any facts to show that the machines might have miscounted the
votes. The plaintiff could not explain why the suit had not been filed before the election, or what
purpose another audit would serve.

This order explains why the Arizona Republican Party’s case was meritless, and the
dismissal order filed November 19, 2020 was required, under applicable Arizona law. What
remains is intervenor Arizona Secretary of State's application for an award of attorneys' fees. That
application will require the Court to decide whether the Republican Party and its attorneys brought
the case in bad faith to delay certification of the election or to cast false shadows on the election’s
legitimacy. See Arizona Revised Statutes § 12-349(A) (court “shall” assess fees and costs against
a party or attorney when the party’s claim is brought “without substantial justification” or “solely
or primarily for delay”).

ELECTION LAW BACKGROUND; AND THE ISSUE IN THIS CASE

Section 16-602 of the Arizona Revised Statutes requires a hand count audit of any election
in which the votes are cast or counted on “an electronic voting machine or tabulator.” A.R.S. §
16-602(A). The hand count audit verifies that the machines are working properly and accurately
counting votes by hand counting some ballots and comparing the result to the machine count of
those same ballots. The statute calls for the ballots cast on the voting machines at the polling
places to be audited separately from the early (mail-in) ballots. Compare A.R.S. § 16-602(B)(1)
with A.R.S. § 16-602(F). The election results do not become “official” until the hand count audits
confirm the accuracy of the machine counts. A.R.S. § 16-602(C).

Subsection (B) of section 16-1602 sets out hand count audit procedures for ballots cast on
voting machines at polling places. The process starts before the election, when the county officer
in charge of elections tells the county political party chairs' how many of the parties’ designees
will be needed to perform the hand count. A.R.S. § 16-602(B)(7). At least a week before the
election, the party chairs name the individuals who will physically count the ballots. /d. After the
election, when the polls have closed and the unofficial vote totals have been made public, the party
chairs take turns randomly choosing a limited number of specific polling places for audit. A.R.S.
§ 16-602(B)(1). The party chairs also choose the specific races that will be audited, A.R.S. § 16-
602(B)(6), except that the presidential race is always audited. A.R.S. § 16-602(B)(5).

! The county political parties are effectively subgroups of the recognized state political parties under

Arizona law. See A.R.S. section 16-825 (state committee of each party consists of county party chairs and
one member of each county committee for every three elected at the county level).
Docket Code 019 Form VOOOA Page 2
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The hand count must begin within twenty-four hours after the polls have closed. A.R.S. §
16-602(I). If the limited hand count produces evidence that the machine count might be inaccurate
in some way, the hand recount expands in stages. A.R.S. § 16-602(C).2 But when the limited
hand count matches the machine count for a given race, “the results of the electronic tabulation
constitute the official count for that race.” Id. In all events, the hand count audit must be completed
before the canvassing of the county election results. A.R.S. § 16-602(I). The responsible county
officials must report the results of the audit to the secretary of state, who in turn must make the
results publicly available on the secretary of state's website. Id.

The provision of section 16-602 at issue in this case, concerning the selection of polling
places for audit, reflects the longstanding Arizona practice of organizing elections around political
precincts. When the election is organized by precinct, the county board of supervisors establishes
“a convenient number” of precincts before each election, and then designates one polling place in
each precinct for the voters who resided in that precinct. See A.R.S. § 16-411(B). Consistent with
that model, the statute refers to sampling of “precincts.””

2 The hand recount can extend to an entire county or jurisdiction, if necessary. A.R.S. § 16-602(D).

Under some circumstances it can be treated as the official count. A.R.S. § 16-602(E). When the hand
recount expands to cover an entire jurisdiction, the secretary of state must make available to the superior
court “the escrowed source code for that county,” and the judge then must appoint an independent expert
with software engineering expertise to review the software and “issue a public report to the court and to the
secretary of state regarding the special master's findings on the reasons for the discrepancies.” A.R.S. § 16-
602()).

3 The text of the statute says, in pertinent part:

B. For each countywide primary, special, general and presidential preference election, the
county officer in charge of the election shall conduct a hand count at one or more secure
facilities. The hand count shall be conducted as prescribed by this section and in accordance
with hand count procedures established by the secretary of state in the official instructions
and procedures manual adopted pursuant to § 16-452. . . . The hand count shall be
conducted in the following order:

1. Atleast two per cent of the precincts in that county, or two precincts, whichever
is greater, shall be selected at random from a pool consisting of every precinct in
that county. The county political party chairman for each political party that is
entitled to continued representation on the state ballot or the chairman's designee
shall conduct the selection of the precincts to be hand counted. The precincts shall
be selected by lot without the use of a computer, and the order of selection by the
county political party chairmen shall also be by lot.

Docket Code 019 Form VOOOA Page 3
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In 2011, the Legislature authorized Arizona counties to establish “voting centers” as
polling places in place of the traditional precinct locations. 2011 Ariz. Legis. Serv. Ch. 331 (H.B.
2303) (West) section 3, codified at A.R.S. § 16-411(B)(4). At a voting center, any voter in the
county can receive an appropriate ballot and lawfully cast the ballot on Election Day. Id. But the
Legislature chose not to amend section 16-602 to specify hand count audit procedures for voting
center elections. In fact, section 16-602 does not refer to voting centers at all.

Instead the Legislature delegated to the secretary of state the authority to make rules for
hand count audits, including audits of elections conducted at voting centers. It did so by amending
a sentence in section 16-602(B) that had read, “[t]he hand count shall be conducted as prescribed
by this section.” The sentence as amended in 2011 says, “[t]he hand count shall be conducted as
prescribed by this section and in accordance with hand count procedures established by the
secretary of state in the official instructions and procedures manual adopted pursuant to § 16-
452.” 2011 Ariz. Legis. Serv. Ch. 331 (H.B. 2303) (West) section 8, codified at A.R.S. § 16-
602(B) (emphasis added).

The “official instructions and procedures manual adopted pursuant to § 16-452” is known
as the Elections Procedures Manual. Arizona Secretary of State, State of Arizona Elections
Procedures Manual (December 2019) (“Election Procedures Manual”), available at
https://azsos.gov/about-office/media-center/documents (last visited November 25, 2020). The
Elections Procedures Manual comprehensively lays out process and procedure details for Arizona
elections. A new edition issues not later than December 31 of each odd-numbered year
immediately preceding the general election. A.R.S. § 16-452(B). Each new edition must be
formally approved by both the Governor and the Attorney General. Id. The current edition, issued
at the end of 2019, received the endorsement of both Governor Ducey and Attorney General
Brnovich.

Under the authority of section 16-602(B), the Election Procedures Manual gives detailed
instructions to the county officials who conduct hand count audits. Election Procedures Manual
at 213-234. The rule on sampling polling places for voting center election audits is straightforward
and simple. “Each vote center shall be considered to be a precinct/polling location during the
selection process and the officer in charge of elections must conduct a hand count of regular ballots
from at least 2% of the vote centers, or two vote centers, whichever is greater.” Election
Procedures Manual at 216. Consistent with that directive, Maricopa County’s 2020 general
election hand count audit focused on a random sample of the voting centers that served as polling
places.

ARS. § 16-602(B)
Docket Code 019 Form VOOOA Page 4
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The plaintiff here claimed that the Maricopa County hand count did not comply with
section 16-602, because the statute refers to selection of “precincts” for audit and says nothing
about voting centers. The plaintiff asked the Court to order Maricopa County election officials to
identify all of the ballots cast at the voting centers by residents of randomly sampled precincts, and
to hand count those ballots to see whether the count matched the electronic vote count.

RELEVANT FACTS AND PROCEDURAL HISTORY

The decision to conduct the 2020 election at voting centers instead of precinct polling
places was made by the Maricopa County Board of Supervisors on September 16, 2020. See
Maricopa County Elections Department, Election Day & Emergency Voting Plan — November
General  Election  (September 16, 2020), (“Election Plan”), available at
https://recorder.maricopa.gov/pdf/Final%20November%202020%20General%20Election%20Da
vy%20and%20Emergency%20Voting%20Plan%209-16-20.pdf (last visited Nov. 25, 2020). The
Board’s decision effectively determined that the hand count audit likewise would focus on voting
centers, since that is what the Elections Procedures Manual requires. There is no record, however,
that the Republican Party expressed any objection, before the Board of Supervisors or to the
officials who carried out the election plan. No one sought judicial intervention to clarify the
alleged mismatch between the manual and the statute.

“The start of the hand count can be defined as the official training of the Hand Count Board
members, selection of the precincts and races, coordinating the hand count with the party leaders,
or any other activity that furthers the progress of the hand count for that election.” Election
Procedures Manual at 225. By that definition, the 2020 general election hand count arguably
started in Maricopa County two weeks before the election, when the county officer in charge of
elections told the county political party chairs how many of their respective members would be
needed to serve on the “Hand Count Boards,” and moved forward a week later, when the county
chairs designate Hand Count Board members and alternates. See Elections Procedures Manual at
213. Again there is no record of any objection from the Republican Party when these steps were
taken. No one asked for a judicial declaration that the county election officials were planning to
recount the wrong ballots.

The official audit report says that the Maricopa County hand count began on the day after
the general election, November 4. Maricopa County, Arizona General Election — November 3,
2020 Hand Count/Audit Report (“Audit Report™), available at https://azsos.gov/election/2020-
general-election-hand-count-results (last visited December 9, 2020). That evening, the Maricopa
County chairs of the Arizona Republican, Democrat and Libertarian parties took turns choosing
“the polling places (vote centers) to be audited.” /d. On November 7, the volunteers appointed by
the parties began counting the ballots cast at the selected voting centers. /d. They completed the
task mid-day on November 9. Id. In all they hand-counted 2917 ballots from four voting centers,
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and another 5000 randomly sampled Maricopa County early (mail-in) ballots. /d. Nothing in the
official report suggests that the Republican Party expressed disagreement, at any point in the
process. Id.

As far as the court record shows, the complaint in this case stated the Arizona Republican
Party’s objection to the 2020 general election hand count audit for the first time. Filed on
November 12, the complaint was framed as though the hand count had not yet begun when the
complaint was filed. “Verified Complaint” at 1 (“Because the "sampling’ is expected to begin
soon, Plaintiff seeks expedited relief.””) The complaint requested a declaratory judgment that the
law requires sampling of precincts rather than voting centers for the hand count audit, and a writ
of mandamus directing Maricopa County officials to conduct the hand count audit accordingly.

Responding to the complaint in a motion to dismiss, on November 16, the defendants
advised the Court that by September 12 the hand count audit had already been completed, reported
and posted on the secretary of state’s website.* The report showed that the hand count matched
the machine count exactly. See Audit Report (“No discrepancies were found by the Hand Count
Audit Boards.”) The plaintiff reacted by applying for an injunction to bar the Board of Supervisors
from certifying the election results. The plaintiff continued to assert, even in the face of the audit
showing a flawless vote tabulation, that a second hand count of a different sample of ballots was
necessary to avoid “lingering questions” and a “cloud” over the “legitimacy” of the election.”
Application for Preliminary Injunction at 3.

THE REASONS THE PLAINTIFF’S CASE WAS DISMISSED

The plaintiff’s claim for mandamus relief failed because the duty of County election
officials was to comply with the Election Procedures Manual, and they did so. The declaratory
judgment claim failed because its extreme tardiness prejudiced both the defendant county officials
and the public interest. Both those claims, and the mid-case request for an injunction, were
prohibited post-election challenges to election procedures. These issues are addressed in turn. The
question whether the Elections Procedures Manual correctly applies section 16-602(B) is not
addressed, because the plaintiff did not make the showing necessary to justify that inquiry.

4 What exactly the Arizona Republican Party and its attorney knew or had reason to know about the

status of hand count audit, at the time of filing the complaint, will be an issue on the application for
attorneys’ fees. The Republican Party appears to have had constructive knowledge, at least, of facts that
contradicted the allegations in the complaint. The attorney (who also verified the complaint) said he “did
not receive a copy” of the audit report until after the suit had been filed, Plaintiff’s Response to
Defendant/Intervenors’ Motion to Dismiss at 3, n.1, but what he knew about the audit when he filed the
complaint is unclear.
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Mandamus Did Not Apply Because the Election Officials Followed the Law

The plaintiff presented its case primarily as a claim for mandamus relief. A writ of
mandamus is an extraordinary remedy issued by a court against a public officer to compel the
officer to perform an act required by law. Sears v. Hull, 192 Ariz. 65, 961 P.2d 1013, para. 11
(1998); Adams v. Bolin, 77 Ariz. 316, 322-323, 271 P.2d 472 (1954). If the officer is not
specifically required to perform the duty or has any discretion as to what shall be done, the court
may not issue the writ. Adams v. Bolin, 77 Ariz. 316 at 323.

Maricopa County officials had no discretion, under Arizona law, to hand count precincts
instead of voting centers for the hand count audit. A county official’s authority is limited to those
powers expressly or impliedly delegated to him or her by state law. Arizona Public Integrity
Alliance v. Fontes, 475 P.3d 303 914 (2020). The Elections Procedures Manual directs county
election officials to treat the voting centers as “precincts” for purposes of the hand count audit.
Election Procedures Manual at 216. The manual has the force of law, meaning that county election
officials must do as it says. Arizona Public Integrity Alliance v. Fontes, 475 P.3d 303 416 (2020).
Maricopa County officials therefore could not lawfully have performed the hand count audit the
way the plaintiffs wanted it done. If they had done so, they would have exposed themselves to
criminal punishment. See A.R.S. § 16-452(C) (a person who violates a rule in the Election
Procedures Manual is guilty of a class 2 misdemeanor).

Since Maricopa County election officials had no power to vary from the Election
Procedures Manual rules for the hand count audit, this Court likewise has no authority to issue a
writ of mandamus to compel them to do so. “It is the duty of the court so far to adhere to the
substantial requirements of the law in regard to elections as to preserve them from abuses
subversive of the right of electors.” Hunt v. Campbell, 19 Ariz. 254, 269, 169 P. 596, 602 (1917).
A judge cannot change election rules whenever someone has “questions” or “concerns” about the
results. A writ of mandamus lies only if election officials fail to follow the rules established by
the law — here, the Election Procedures Manual. When Maricopa County officials conducted the
hand count audit, they followed the Elections Procedures Manual to the letter. As a result, there
was and is no basis for mandamus relief.

The Request for Declaratory Relief Was Way Too Late
There are legally appropriate ways to test the validity of the Elections Procedures Manual
in court. The political party has the right to sue for a judicial determination of whether the
Elections Procedures Manual follows the law. The Arizona Republican Party nominally did that

here, by asking the court to “declare that the hand count sampling be of “precincts . . . and not of
“vote centers.” Verified Complaint at 5. But the law sets out basic rules, for that kind of lawsuit,
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that were not followed here. The suit was brought against the wrong party, and far too late, for the
requested relief.

Arizona's Uniform Declaratory Judgments Act, A.R.S. §§ 12—-1831 through 12-1846, is an
“instrument of preventive justice” that allows a court to determine a person's rights, status or other
legal relations. Canyon del Rio Investors, L.L.C. v. City of Flagstaff, 227 Ariz. 336, 258 P.3d 154
9 18 (App. 2011). When a justiciable controversy exists, the Act allows adjudication of rights
before the occurrence of a breach or injury necessary to sustain a coercive action for damages or
injunctive relief. Id. A justiciable controversy arises when the party seeking the declaration has
a real, present interest in the issue and the party being sued has a real, present interest in opposing
the declaration being sought. Moore v. Bolin, 70 Ariz. 354, 358, 220 P.2d 850, 852-853 (1950).

A party seeking a declaratory judgment must file suit against the appropriate party. On a
claim like this one, where the plaintiff says that government officials have misinterpreted the law,
the proper defendant is the government agency or official responsible for the interpretation. The
official responsible for the Elections Procedures Manual, including the hand count audit rules, is
the secretary of state. A.R.S. § 16-452. The secretary of state therefore should have been named
as the defendant in this case for purposes of the declaratory judgment claim.

The plaintiff chose to sue Maricopa County election officials instead of the secretary of
state. County officials have no power to rewrite the Elections Procedures Manual. As a result, the
plaintiff’s request for a declaratory judgment against them was futile. Fortunately for the plaintiff,
the secretary of state chose to intervene. But for that decision, the declaratory judgment claim
would have been dismissed out of hand.

A party seeking a declaratory judgment also must file suit at the appropriate time.
Declaratory relief cannot be sought until a justiciable controversy has arisen. Arizona State Board
of Directors for Junior Colleges v. Phoenix Union High School District, 102 Ariz. 69, 73, 424
P.2d 819, 823 (1967). On the other hand, the party seeking relief must not unduly delay. A legal
doctrine called /aches discourages dilatory conduct by litigants. Lubin v. Thomas, 213 Ariz. 496,
144 P.3d 510910 (2006). Laches requires dismissal of a case when unreasonable delay in bringing
the claim prejudices the opposing party or the administration of justice. Id.

This case is a textbook example of unreasonable delay that calls for the application of
laches. The plaintiff could have gone forward with the case months ago. Instead it waited until
after the election, after the statutory deadline for commencing the hand count audit, and (as it
turned out) after the completion of the audit. The delay prejudiced both the defendants and the
public. That defect, unlike the failure to sue the proper party, could not have been fixed.
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The plaintiff itself admitted that its claim could have been filed long ago. In one of its
filings, the plaintiff said, “until this election cycle, there was simply no real case or controversy to
decide in Maricopa County . . . because the county used the ‘precinct’ model” instead of the voting
center model. Plaintiff’s Response to Defendant/Intervenors’ Motion to Dismiss at 3. The
necessary implication is that a justiciable controversy arose when the Board of Supervisors first
approved the use of voting centers for 2020 election cycle. Since the first elections in 2020 were
the presidential preference primaries on March 17, the decision to use voting centers for those
elections happened in January, or February at the latest. The plaintiff could have filed the case
then, or at any time in the eight or nine months since.

Even if the focus is narrowed to the general election, the plaintiff delayed unreasonably.
The Board of Supervisors passed the resolution authorizing the use of voting centers for the general
election on September 16. The plaintiff unquestionably could have brought the action then.
Instead the plaintiff waited another eight weeks to file the complaint, until the election was over
and the statutory post-election deadline for commencing the hand count audit had passed.

The plaintiff asserted that its eleventh-hour filing decision primarily stemmed from worries
about election integrity. “[Plerhaps most importantly (and obviously) of all concern about
potential widespread voter fraud has taken on a special significance in this general election,
warranting a thorough focus on these [election] laws and compelling Plaintiff to take action.”
Plaintiff’s Response to Defendant/Intervenors’ Motion to Dismiss at 2. Setting aside for the
moment the illogic of an attempt to disprove a theory for which no evidence exists, the plaintiff’s
defense of the case’s timing failed on its own terms. The filing delay created a situation in which
an order requiring another audit with different rules would only have amplified public distrust.

The Arizona Supreme Court very recently highlighted the prejudice caused by belated
lawsuits directed at election rules. The issue arose when the Maricopa County Recorder proposed
sending out mail-in ballots with instructions different than those specified in the Elections
Procedures Manual. Arizona Public Integrity Alliance v. Fontes, 475 P.3d 303 (2020).
Disallowing the Recorder’s proposal, our Supreme Court warned: “When public officials, in the
middle of an election, change the law based on their own perceptions of what they think it should
be, they undermine public confidence in our democratic system and destroy the integrity of the
electoral process.” 475 P.3d 303 9 4 (emphasis in original).

The Supreme Court’s admonition to public officials who would change the rules “in the
middle of the election,” applies squarely to this case. It applies to the Maricopa County officials
administering the election. It applies to the Arizona Republican Party as an official participant in
the election. Most importantly, it applies to this Court, when a participant in the election asks the
court to change an election process that is already underway or, worse, to order election officials
to do it over using different rules. Either way, the only possible answer is “no.”
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The plaintiff also failed to acknowledge the prejudice that its delay caused Maricopa
County. The plaintiff argued that there was still time to conduct another audit before the deadline
for the canvass. Assuming (generously) that the plaintiff was right about that, the argument
ignored the cost to the county of repeating the hand count audit. A second audit would have cost
tax dollars and disrupted the orderly administration of the election. The fact that the second audit
would have been conducted under tight deadlines, with election resources at a premium, would
have multiplied those costs. For that reason also, the plaintiff’s declaratory relief claim was not
well taken.

A Post-Election Judicial Inquiry into Election Procedures Was Not Justified

It is telling that the plaintiff lost interest in the declaratory judgment claim, and pivoted
instead to the request for an injunction to stop the certification of the election and the canvass of
the results, as soon as the defendants made clear that the hand count audit has been completed.
The plaintiff could have pursued the declaratory judgment claim to determine how to audit future
voting center elections. That it did not do so demonstrates that its real interest was not the audit
procedure as such. The real issue, evidently, was the outcome of the 2020 election.

Arizona law categorically prohibits this kind of post-election lawsuit. Actions concerning
alleged procedural violations of the electoral process must be brought prior to the actual election.
Sherman v. City of Tempe, 202 Ariz. 339, 342,45 P.3d 336 (2002). “[TThe procedures leading up
to an election cannot be questioned after the people have voted, but instead the procedures must
be challenged before the election is held.” Tilson v. Mofford, 153 Ariz. 468, 470, 737 P.2d 1367
(1987) (emphasis in original). “If parties allow an election to proceed in violation of the law which
prescribes the manner in which it shall be held, they may not, after the people have voted, then
question the procedure.” Kerby v. Griffin, 48 Ariz. 434, 444, 62 P.2d 1131 (1936). Our state
Supreme Court long ago explained why this rule exists, in terms that remain relevant today.

The temptation to actual fraud and corruption on the part of the candidates and their
political supporters is never so great as when it is known precisely how many votes
it will take to change the result; and men who are willing to sell their votes before
election will quite as readily sell their testimony afterwards, especially as the means
of detecting perjury and falsehood are not always at hand until after the wrong
sought to be accomplished by it has become successful and the honest will of the
people has been thwarted.

Hunt v. Campbell, 19 Ariz. 254, 277, 169 P. 596, 605 (1917), quoting Oakes v. Finlay, 5 Ariz.
390, 53 P. 173 (1898).
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Because the public interest in protecting “the honest will of the people” is paramount, an
allegation that election officials did not “follow the law” is not sufficient to sustain a post-election
claim. Noncompliance with a procedural rule that could have been enforced by mandamus prior
to the election justifies rejecting the vote afterward only if there has been “actual fraud” or a
demonstrable effect on the election’s outcome. Id. at 267-268, 169 P. at 601-602. The “cardinal
rule,” after the election, is this:

[G]eneral statutes directing the mode of proceeding by election officers are deemed
advisory, so that strict compliance with their provisions is not indispensable to the
validity of the proceedings themselves, and that honest mistakes or mere omissions
on the part of the election officers, or irregularities in directory matters, even though
gross, if not fraudulent, will not void an election, unless they affect the result, or at
least render it uncertain.

Findley v. Sorenson, 35 Ariz. 265, 269, 276 P. 843, 844 (1929).

From these substantive principles, procedural rules follow. One is that election results are
presumed to be valid and free of fraud. Hunt v. Campbell, 19 Ariz. at 268, 169 P. at 602. The
presumption against fraud is especially strong when the election contest “arises from the acts of
public officers, acting under the sanction of their official oaths.” Id. at 271, 169 P. at 603 (citation
and internal punctuation omitted). “The presumption is in favor of the good faith and honesty of
the members of the election board. Regarding their official conduct, like all public officials, courts
never presume fraud against them to impeach their official acts.” Id. at 268, 169 P. at 602. The
election challenger bears the burden of proving the existence of fraud or impropriety. See id. at
264, 169 P. at 600.

Moreover, proof “of the most clear and conclusive character” is necessary to justify
judicial intervention that might jeopardize “the certainty and accuracy of an election.” Id. at 270-
271,169 P. at 603. (citation and internal punctuation omitted). Fraud or impropriety “ought never
to be inferred from slight irregularities, unconnected with incriminating circumstances; nor should
it be held as established by mere suspicions, often having no higher origin than partisan bias and
political prejudices.” Id. at 264, 169 P. at 600. “[N]othing but the most credible, positive, and
unequivocal evidence should be permitted to destroy the credit of official returns. It is not sufficient
to cast suspicion upon them; they must be proved fraudulent before they are rejected.” Id. at 271,
169 P. at 603. “To destroy the credit of the official returns there must be positive and unequivocal
evidence of the fraud, and if the circumstances of a case can be explained upon the hypothesis of
good faith, that explanation will prevail. Id. at 276, 169 P. at 605.

These longstanding rules have stood the test of time. They remain vital today, guarding the
electoral process against the gamesmanship of those who might otherwise hedge against a loss at
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the polls by holding legal issues in reserve or use the law as a tool to thwart the will of the voters.
An example of their recent application, in a case analogous to this one, is Williams v. Fink, 2019
WL 3297254 (Ariz. App. July 22, 2019). Williams, a candidate for Santa Cruz County Superior
Court judge, challenged the result of the election because opposing candidate Fink’s name had
been listed first on most of the ballots.

The Court of Appeals affirmed the trial court’s order dismissing Williams’s claim without
a hearing. The court held that “Williams’s challenge to how the ballots were printed should have
— and could have — been brought before the election. Because he failed to address the county’s
method of alternating the candidates’ names on the ballots prior to the election, he cannot, after
the election, question the county’s procedure.” Id., 9 14. Alternatively the court held, citing
Findley v. Sorenson, that Williams had failed to state a claim because he had not plausibly alleged
that the purported misconduct of election officials might have affected the outcome of the election.
1d., 99 15-20.

The same rules applied here, in the same way as in Williams. The alleged procedural
violation of the election laws (here, the sampling of ballots for the hand court audit by voting center
rather than by precinct) resulted directly from pre-election decisions that were known, or should
have been known, to the party claiming to be aggrieved. The implementation of the questioned
procedure began before the election (in Williams, when the ballots were printed; here, when the
political party officials chose the Hand Count Board members) though the alleged harm occurred
later (in Williams, during the election itself; here, immediately after the election when the polling
places were sampled for audit). The time for testing whether the procedure comported with the
law, here as in Williams, was likewise before the election.

Similarly, here as in Williams, the plaintiff failed to state a viable post-election claim. The
plaintiff here demanded a hand count audit “in strict accordance” with the statute, Verified
Complaint at 1, at a time when an alleged failure strictly to comply did not give rise to a cause of
action. The plaintiff offered only suspicion of wrongdoing, in a situation that required it to plead
specific, facially credible facts backed by “the most credible, positive, and unequivocal evidence”
of fraud or malfeasance. The plaintiff here did not even allege facts that cast doubt on the reliability
of the hand count audit, let alone the outcome of the election or the honesty of the officials who
administered it. The law therefore required immediate dismissal of the case.

The Proposed Amendment Adding a Claim for Injunctive Relief Was Futile

When this case was dismissed, Plaintiff’s Motion for Leave to File an Amended Complaint
was pending. The plaintiff asked in the motion for permission to add an application for preliminary
injunction to the application for a writ of mandamus and the declaratory judgment claim. The
plaintiff sought to enjoin the defendants from certifying the countywide voting results and issuing
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the official canvass “until there has been a judgment or other dispositive ruling in this matter, and
the terms of such ruling or judgment, if any, have been complied with.” Application for
Preliminary Injunction at 1.

A party seeking a preliminary injunction traditionally must establish four criteria: (1) a
strong likelihood of success on the merits, (2) the possibility of irreparable injury if the requested
relief is not granted, (3) a balance of hardships favoring that party, and (4) public policy favoring
a grant of the injunction. Arizona Association of Providers for Persons with Disabilities v. State of
Arizona, 223 Ariz. 6,219 P.3d 216 12 (App. 2009). As with any request to amend the complaint,
however, a request to add a claim for an injunction may be denied if the amendment would be
futile. First Citizens Bank & Trust Company v. Morari, 242 Ariz. 562, 399 P.3d 109 § 12 (App.
2017).

The plaintiff’s application for a preliminary injunction was futile here. The underlying
election challenge had no chance of success, for all of the reasons stated above. The plaintiff could
not show irreparable injury from the certification of the election results, or a favorable balance of
hardships, because the plaintiff could not explain how, exactly, it would benefit from a do-over of
the hand count audit. At the November 18 oral argument, counsel said, “It’s about making sure
there’s no error, making sure there’s no fraud.” But that explanation ran headfirst into the public
policy that prohibits judicial intervention into an election based on mere suspicion that something
went wrong. As a matter of policy, the public’s interest in “the certainty and accuracy of an
election” far outweighed what the Arizona Republican Party described as “the importance . . . of
doing everything with respect to this election ‘by the book.” Application for Preliminary
Injunction at 3. In short, all four criteria weighed against the request for injunctive relief.

For all these reasons,

IT IS ORDERED affirming the order of dismissal filed November 19, 2020.
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From: Judd, Peaay

To: Michael Schafer

Cc: drice

Subject: FW: Letter to the Cochise Board of Supervisors

Date: Wednesday, October 26, 2022 12:13:00 PM

Attachments: 10.25.2022 | etter to Cochise BOS re Hand Count Exhibit attached.pdf

From: Kori Lorick <KLorick@azsos.gov>

Sent: Tuesday, October 25, 2022 9:46 AM

To: Crosby, Tom <TCrosby@cochise.az.gov>; English, Ann S <AEnglish@cochise.az.gov>; Judd, Peggy
<PJudd@cochise.az.gov>

Cc: Marra, Lisa M <LMarra@cochise.az.gov>; Stevens, David <DStevens@cochise.az.gov>; Gilman,
Sharon <SGilman@cochise.az.gov>; Karwaczka, Richard <RKarwaczka@cochise.az.gov>; Mattix,
Timothy <TMattix@cochise.az.gov>; Roberts, Christine <CRoberts@cochise.az.gov>

Subject: Re: Letter to the Cochise Board of Supervisors

| CAUTION: EXTERNAL EMAIL*
Please find correspondence from the Secretary of State's Office attached.

Thank you,
Kori

From: Kori Lorick

Sent: Wednesday, October 19, 2022 6:15 PM

To: tcrosby@cochise.az.gov <tcrosby@cochise.az.gov>; aenglish@cochise.az.gov
<aenglish@cochise.az.gov>; pjudd@cochise.az.gov <pjudd@cochise.az.gov>

Cc: Marra, Lisa M <Lmarra@cochise.az.gov>; David Stevens <dstevens@cochise.az.gov>; Gilman,
Sharon <SGilman@cochise.az.gov>; rkarwaczka@cochise.az.gov <rkarwaczka@cochise.az.gov>;
tmattix@cochise.az.gov <tmattix@cochise.az.gov>; croberts@cochise.az.gov
<CRoberts@cochise.az.gov>

Subject: Letter to the Cochise Board of Supervisors

Please see the attached letter regarding the proposal to hand count ballots for the 2022
General Election. If | can provide additional information, please let me know.

Thank you,
Kori

State Elections Director
Arizona Secretary of State's Office
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KATIE HOBBS

SECRETARY OF STATE
October 25, 2022
Via Email

Cochise County Board of Supervisors
Tom Crosby, tcrosby@cochise.az.gov
Ann English, aenglish@cochise.az.gov
Peggy Judd, pjudd@cochise.az.gov

Re: 2022 General Election Hand Count Audit

Dear Cochise County Board of Supervisors:

Last week, the Secretary of State’s Office wrote to warn you against proceeding with
a full hand count of all ballots cast in Cochise County during the November 2022 General
Election. As detailed in that letter, a full hand count would not only have been illegal but
would also have (1) undermined the orderly administration of this election, (2) raised
serious security and ballot chain of custody concerns, (3) caused voter confusion in the
middle of early voting and mere weeks before Election Day, and (4) threatened the County’s
ability to timely canvass the election as required by law.

For all these reasons, the Secretary listened carefully to yesterday’s Board meeting
and is grateful the Board took her cautionary words seriously and voted unanimously to
reject “a hand count of all ballots cast in the General Election to be held on November 8,
2022, to be completed prior to Canvass of Election Results.” This item should never have
found its way onto the Board’s agenda, and the Secretary applauds the other Cochise
County officials, including the County Attorney, and numerous Arizonans who also spoke
out against that dangerous course of action. Their courage and commitment to uphold the
Constitution and laws of the State of Arizona—in the face of unfounded efforts to sow
chaos, doubt, and distrust in our elections—deserves our recognition and praise.

Despite the Board’s rejection of a full hand count, it did approve the following
secondary agenda item:

Pursuant to ARS 16-602 B; the County Recorder or other officer in charge of
elections shall take such action necessary to perform a hand count audit of all
County precincts for the 2022 General Election to assure agreement with the
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voting machine count. Such audit shall be completed prior to the canvass of
general election results by the Board of Supervisors.

The Secretary, like the Cochise County Attorney, continues to have serious concerns about
the legality of this agenda item, particularly considering the lack of any details as to how
the Board intends to proceed and the fact that the election is just two weeks away. But
because the Board voted to conduct a full precinct hand count audit “pursuant to” A.R.S. §
16-602(B), the Secretary believes it is important to lay out precisely what that statute and
the 2019 Election Procedures Manual (“EPM”) require. After all, the Board has only those
powers “expressly conferred by statute,” and the Board “may exercise no powers except
those specifically granted by statute and in the manner fixed by statute.” Hancock v.
McCarroll, 188 Ariz. 492, 498 (App. 1996) (citations omitted).

Under A.R.S. § 16-602(B) and the EPM, the County’s precinct hand count audit
must comply with the following, among other, requirements:

1. Because Cochise County uses a vote center model, each vote center is
considered to be a precinct/polling place for the purposes of the precinct hand
count audit under A.R.S. § 16-602. EPM Ch. 11, III(A); see also Arizona
Republican Party v. Fontes, No. CV2020014553 (Maricopa Cnty. Super. Ct.
Dec. 21, 2020) (attached as Exhibit 1).

2. The precinct hand count audit may only be conducted on regular
ballots cast at vote centers in Cochise County on Election Day and may not
include any early ballots (regardless of when or how they were returned).
A.R.S. § 16-602(B)(1); EPM Ch. 11, III(A). The early ballot hand count audit
is expressly limited to one percent of early ballots and controlled by A.R.S. §
16-602(F), a statute the Board did not—and could not—invoke in approving
an expanded precinct hand count audit. See also EPM, Ch. 11, III(B).

3. The precinct hand count audit cannot begin “until all ballots voted in
the precinct polling places have been delivered to the central counting center”
and “[t]he unofficial vote totals from all precincts [have been] made public.”
A.R.S. § 16-602(B)(1).

4, The precinct hand count audit cannot be conducted as to all races on
the ballot, but instead is limited to four contested races that must be selected
“by lot.” Specifically, the participating county political party chairpersons
shall select by lot one statewide ballot measure, one race for statewide office,
one race for federal office, and one race for legislative office. A.R.S. § 16-
602(B)(2), (6); EPM Ch. 11, V-VIL.

5. The precinct hand count audit must be conducted by representatives
of the political parties entitled to representation on the state ballot through a
process that requires the cooperation of those political parties. See A.R.S. §
16-602(B)(7). The audit “shall not proceed” unless the political parties provide
the recorder or other officer in charge of elections with “a sufficient number of
persons by 5:00 p.m. on the Thursday preceding the election and a sufficient
number of persons, pursuant to this paragraph, arrive to perform the hand
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count.” Id. And even then, “for the hand count to proceed, not more than
seventy-five percent of the persons performing the hand count shall be from
the same political party.” Id.

6. Precinct hand count board members and alternates must be registered
to vote in Arizona. Candidates appearing on the ballot, except for precinct
committeeman, may not serve as board members. And all board members
must take the oath specified in A.R.S. § 38-231(E); EPM Ch. 11, I.

7. The precinct hand count must be completed in time for the County to
meet its statutory canvass deadline under A.R.S. § 16-642(A). The results of
the precinct hand count audit must be provided to the Secretary to be
publicly posted on the Secretary’s website. A.R.S. § 16-602(]).

These are just some of the requirements for a precinct hand count audit established
by the Legislature and in the EPM, and from which the Board has no discretion to deviate.
Hancock, 188 Ariz. at 498. Any attempt by the Board to circumvent these mandates and
conduct a full hand count audit of all ballots cast in the county, under the false premise
that it is proceeding pursuant to A.R.S. § 16-602(B), would be unlawful. And under no
circumstance should the Board’s misguided effort to conduct an expanded hand count be
permitted to delay the County’s canvass and certification of election results.

The Secretary thus requests that the Board confirm in writing, no later
than 5:00 p.m. on October 26, that:

1. The Board will not attempt to conduct a full hand count of all
ballots cast in Cochise County under the false premise that it is
proceeding pursuant to A.R.S. § 16-602(B); and

2. The Board will follow all applicable requirements in statute
and the EPM when conducting its expanded precinct hand count
audit under A.R.S. § 16-602(B).

If the County refuses to provide these assurances or takes any action in furtherance
of an unlawful full hand count of all ballots cast, the Secretary will take all available legal
action, including filing a special action to compel the County’s compliance with these non-
discretionary legal duties. If the Board does not respond by 5:00 p.m. on October 26, the
Secretary will deem the Board’s silence to be an admission that it is threatening to proceed
without or in excess of jurisdiction or legal authority.

Please let me know if you need any additional information. We look forward to your
prompt response.
Sincerely,

Kori Lorick
State Elections Director
Arizona Secretary of State Katie Hobbs
3
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cc
Tim Mattix, Clerk of the Board
tmattix@cochise.az.gov

Christine Roberts, Chief Civil County Attorney
croberts@cochise.az.gov

Richard Karwaczka, County Administrator
rkarwaczka@cochise.az.gov

Sharon Gilman, Deputy County Administrator,
sgilman@cochise.az.gov

Lisa Marra, Elections Director
Imarra@cochise.az.gov

David Stevens, County Recorder
dstevens@cochise.az.gov
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RULING

Arizona law requires election authorities to validate electronic vote counts by manually
recounting random batches of ballots. For this process, called the “hand count audit,” election
officials enlist representatives of Arizona’s political parties to sample and count the ballots.
Following the 2020 general election, Republican, Democratic and Libertarian Party appointees
hand-counted 2917 ballots cast on voting machines at polling places in Maricopa County, and
5000 additional early (mail-in) ballots. The hand counts verified that the machines had counted
the votes flawlessly. Maricopa County, Arizona General Election - November 3, 2020 Hand
Count/Audit Report (“Audit Report”), available at https://azsos.gov/election/2020-general-
election-hand-count-results (last visited December 9, 2020).
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In this lawsuit, the plaintiff Arizona Republican Party asked for a court order directing the
defendant Maricopa County officials to redo the hand count audit using different batches of ballots.
The plaintiff baldly asserted that this relief was necessary to maintain “confidence in the integrity
of our elections,” without alleging any facts to show that the machines might have miscounted the
votes. The plaintiff could not explain why the suit had not been filed before the election, or what
purpose another audit would serve.

This order explains why the Arizona Republican Party’s case was meritless, and the
dismissal order filed November 19, 2020 was required, under applicable Arizona law. What
remains is intervenor Arizona Secretary of State's application for an award of attorneys' fees. That
application will require the Court to decide whether the Republican Party and its attorneys brought
the case in bad faith to delay certification of the election or to cast false shadows on the election’s
legitimacy. See Arizona Revised Statutes § 12-349(A) (court “shall” assess fees and costs against
a party or attorney when the party’s claim is brought “without substantial justification” or “solely
or primarily for delay”).

ELECTION LAW BACKGROUND; AND THE ISSUE IN THIS CASE

Section 16-602 of the Arizona Revised Statutes requires a hand count audit of any election
in which the votes are cast or counted on “an electronic voting machine or tabulator.” A.R.S. §
16-602(A). The hand count audit verifies that the machines are working properly and accurately
counting votes by hand counting some ballots and comparing the result to the machine count of
those same ballots. The statute calls for the ballots cast on the voting machines at the polling
places to be audited separately from the early (mail-in) ballots. Compare A.R.S. § 16-602(B)(1)
with A.R.S. § 16-602(F). The election results do not become “official” until the hand count audits
confirm the accuracy of the machine counts. A.R.S. § 16-602(C).

Subsection (B) of section 16-1602 sets out hand count audit procedures for ballots cast on
voting machines at polling places. The process starts before the election, when the county officer
in charge of elections tells the county political party chairs' how many of the parties’ designees
will be needed to perform the hand count. A.R.S. § 16-602(B)(7). At least a week before the
election, the party chairs name the individuals who will physically count the ballots. /d. After the
election, when the polls have closed and the unofficial vote totals have been made public, the party
chairs take turns randomly choosing a limited number of specific polling places for audit. A.R.S.
§ 16-602(B)(1). The party chairs also choose the specific races that will be audited, A.R.S. § 16-
602(B)(6), except that the presidential race is always audited. A.R.S. § 16-602(B)(5).

! The county political parties are effectively subgroups of the recognized state political parties under

Arizona law. See A.R.S. section 16-825 (state committee of each party consists of county party chairs and
one member of each county committee for every three elected at the county level).
Docket Code 019 Form VOOOA Page 2
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The hand count must begin within twenty-four hours after the polls have closed. A.R.S. §
16-602(I). If the limited hand count produces evidence that the machine count might be inaccurate
in some way, the hand recount expands in stages. A.R.S. § 16-602(C).2 But when the limited
hand count matches the machine count for a given race, “the results of the electronic tabulation
constitute the official count for that race.” Id. In all events, the hand count audit must be completed
before the canvassing of the county election results. A.R.S. § 16-602(I). The responsible county
officials must report the results of the audit to the secretary of state, who in turn must make the
results publicly available on the secretary of state's website. Id.

The provision of section 16-602 at issue in this case, concerning the selection of polling
places for audit, reflects the longstanding Arizona practice of organizing elections around political
precincts. When the election is organized by precinct, the county board of supervisors establishes
“a convenient number” of precincts before each election, and then designates one polling place in
each precinct for the voters who resided in that precinct. See A.R.S. § 16-411(B). Consistent with
that model, the statute refers to sampling of “precincts.””

2 The hand recount can extend to an entire county or jurisdiction, if necessary. A.R.S. § 16-602(D).

Under some circumstances it can be treated as the official count. A.R.S. § 16-602(E). When the hand
recount expands to cover an entire jurisdiction, the secretary of state must make available to the superior
court “the escrowed source code for that county,” and the judge then must appoint an independent expert
with software engineering expertise to review the software and “issue a public report to the court and to the
secretary of state regarding the special master's findings on the reasons for the discrepancies.” A.R.S. § 16-
602()).

3 The text of the statute says, in pertinent part:

B. For each countywide primary, special, general and presidential preference election, the
county officer in charge of the election shall conduct a hand count at one or more secure
facilities. The hand count shall be conducted as prescribed by this section and in accordance
with hand count procedures established by the secretary of state in the official instructions
and procedures manual adopted pursuant to § 16-452. . . . The hand count shall be
conducted in the following order:

1. Atleast two per cent of the precincts in that county, or two precincts, whichever
is greater, shall be selected at random from a pool consisting of every precinct in
that county. The county political party chairman for each political party that is
entitled to continued representation on the state ballot or the chairman's designee
shall conduct the selection of the precincts to be hand counted. The precincts shall
be selected by lot without the use of a computer, and the order of selection by the
county political party chairmen shall also be by lot.
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In 2011, the Legislature authorized Arizona counties to establish “voting centers” as
polling places in place of the traditional precinct locations. 2011 Ariz. Legis. Serv. Ch. 331 (H.B.
2303) (West) section 3, codified at A.R.S. § 16-411(B)(4). At a voting center, any voter in the
county can receive an appropriate ballot and lawfully cast the ballot on Election Day. Id. But the
Legislature chose not to amend section 16-602 to specify hand count audit procedures for voting
center elections. In fact, section 16-602 does not refer to voting centers at all.

Instead the Legislature delegated to the secretary of state the authority to make rules for
hand count audits, including audits of elections conducted at voting centers. It did so by amending
a sentence in section 16-602(B) that had read, “[t]he hand count shall be conducted as prescribed
by this section.” The sentence as amended in 2011 says, “[t]he hand count shall be conducted as
prescribed by this section and in accordance with hand count procedures established by the
secretary of state in the official instructions and procedures manual adopted pursuant to § 16-
452.” 2011 Ariz. Legis. Serv. Ch. 331 (H.B. 2303) (West) section 8, codified at A.R.S. § 16-
602(B) (emphasis added).

The “official instructions and procedures manual adopted pursuant to § 16-452” is known
as the Elections Procedures Manual. Arizona Secretary of State, State of Arizona Elections
Procedures Manual (December 2019) (“Election Procedures Manual”), available at
https://azsos.gov/about-office/media-center/documents (last visited November 25, 2020). The
Elections Procedures Manual comprehensively lays out process and procedure details for Arizona
elections. A new edition issues not later than December 31 of each odd-numbered year
immediately preceding the general election. A.R.S. § 16-452(B). Each new edition must be
formally approved by both the Governor and the Attorney General. Id. The current edition, issued
at the end of 2019, received the endorsement of both Governor Ducey and Attorney General
Brnovich.

Under the authority of section 16-602(B), the Election Procedures Manual gives detailed
instructions to the county officials who conduct hand count audits. Election Procedures Manual
at 213-234. The rule on sampling polling places for voting center election audits is straightforward
and simple. “Each vote center shall be considered to be a precinct/polling location during the
selection process and the officer in charge of elections must conduct a hand count of regular ballots
from at least 2% of the vote centers, or two vote centers, whichever is greater.” Election
Procedures Manual at 216. Consistent with that directive, Maricopa County’s 2020 general
election hand count audit focused on a random sample of the voting centers that served as polling
places.

ARS. § 16-602(B)
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The plaintiff here claimed that the Maricopa County hand count did not comply with
section 16-602, because the statute refers to selection of “precincts” for audit and says nothing
about voting centers. The plaintiff asked the Court to order Maricopa County election officials to
identify all of the ballots cast at the voting centers by residents of randomly sampled precincts, and
to hand count those ballots to see whether the count matched the electronic vote count.

RELEVANT FACTS AND PROCEDURAL HISTORY

The decision to conduct the 2020 election at voting centers instead of precinct polling
places was made by the Maricopa County Board of Supervisors on September 16, 2020. See
Maricopa County Elections Department, Election Day & Emergency Voting Plan — November
General  Election  (September 16, 2020), (“Election Plan”), available at
https://recorder.maricopa.gov/pdf/Final%20November%202020%20General%20Election%20Da
vy%20and%20Emergency%20Voting%20Plan%209-16-20.pdf (last visited Nov. 25, 2020). The
Board’s decision effectively determined that the hand count audit likewise would focus on voting
centers, since that is what the Elections Procedures Manual requires. There is no record, however,
that the Republican Party expressed any objection, before the Board of Supervisors or to the
officials who carried out the election plan. No one sought judicial intervention to clarify the
alleged mismatch between the manual and the statute.

“The start of the hand count can be defined as the official training of the Hand Count Board
members, selection of the precincts and races, coordinating the hand count with the party leaders,
or any other activity that furthers the progress of the hand count for that election.” Election
Procedures Manual at 225. By that definition, the 2020 general election hand count arguably
started in Maricopa County two weeks before the election, when the county officer in charge of
elections told the county political party chairs how many of their respective members would be
needed to serve on the “Hand Count Boards,” and moved forward a week later, when the county
chairs designate Hand Count Board members and alternates. See Elections Procedures Manual at
213. Again there is no record of any objection from the Republican Party when these steps were
taken. No one asked for a judicial declaration that the county election officials were planning to
recount the wrong ballots.

The official audit report says that the Maricopa County hand count began on the day after
the general election, November 4. Maricopa County, Arizona General Election — November 3,
2020 Hand Count/Audit Report (“Audit Report™), available at https://azsos.gov/election/2020-
general-election-hand-count-results (last visited December 9, 2020). That evening, the Maricopa
County chairs of the Arizona Republican, Democrat and Libertarian parties took turns choosing
“the polling places (vote centers) to be audited.” /d. On November 7, the volunteers appointed by
the parties began counting the ballots cast at the selected voting centers. /d. They completed the
task mid-day on November 9. Id. In all they hand-counted 2917 ballots from four voting centers,
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and another 5000 randomly sampled Maricopa County early (mail-in) ballots. /d. Nothing in the
official report suggests that the Republican Party expressed disagreement, at any point in the
process. Id.

As far as the court record shows, the complaint in this case stated the Arizona Republican
Party’s objection to the 2020 general election hand count audit for the first time. Filed on
November 12, the complaint was framed as though the hand count had not yet begun when the
complaint was filed. “Verified Complaint” at 1 (“Because the "sampling’ is expected to begin
soon, Plaintiff seeks expedited relief.””) The complaint requested a declaratory judgment that the
law requires sampling of precincts rather than voting centers for the hand count audit, and a writ
of mandamus directing Maricopa County officials to conduct the hand count audit accordingly.

Responding to the complaint in a motion to dismiss, on November 16, the defendants
advised the Court that by September 12 the hand count audit had already been completed, reported
and posted on the secretary of state’s website.* The report showed that the hand count matched
the machine count exactly. See Audit Report (“No discrepancies were found by the Hand Count
Audit Boards.”) The plaintiff reacted by applying for an injunction to bar the Board of Supervisors
from certifying the election results. The plaintiff continued to assert, even in the face of the audit
showing a flawless vote tabulation, that a second hand count of a different sample of ballots was
necessary to avoid “lingering questions” and a “cloud” over the “legitimacy” of the election.”
Application for Preliminary Injunction at 3.

THE REASONS THE PLAINTIFF’S CASE WAS DISMISSED

The plaintiff’s claim for mandamus relief failed because the duty of County election
officials was to comply with the Election Procedures Manual, and they did so. The declaratory
judgment claim failed because its extreme tardiness prejudiced both the defendant county officials
and the public interest. Both those claims, and the mid-case request for an injunction, were
prohibited post-election challenges to election procedures. These issues are addressed in turn. The
question whether the Elections Procedures Manual correctly applies section 16-602(B) is not
addressed, because the plaintiff did not make the showing necessary to justify that inquiry.

4 What exactly the Arizona Republican Party and its attorney knew or had reason to know about the

status of hand count audit, at the time of filing the complaint, will be an issue on the application for
attorneys’ fees. The Republican Party appears to have had constructive knowledge, at least, of facts that
contradicted the allegations in the complaint. The attorney (who also verified the complaint) said he “did
not receive a copy” of the audit report until after the suit had been filed, Plaintiff’s Response to
Defendant/Intervenors’ Motion to Dismiss at 3, n.1, but what he knew about the audit when he filed the
complaint is unclear.
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Mandamus Did Not Apply Because the Election Officials Followed the Law

The plaintiff presented its case primarily as a claim for mandamus relief. A writ of
mandamus is an extraordinary remedy issued by a court against a public officer to compel the
officer to perform an act required by law. Sears v. Hull, 192 Ariz. 65, 961 P.2d 1013, para. 11
(1998); Adams v. Bolin, 77 Ariz. 316, 322-323, 271 P.2d 472 (1954). If the officer is not
specifically required to perform the duty or has any discretion as to what shall be done, the court
may not issue the writ. Adams v. Bolin, 77 Ariz. 316 at 323.

Maricopa County officials had no discretion, under Arizona law, to hand count precincts
instead of voting centers for the hand count audit. A county official’s authority is limited to those
powers expressly or impliedly delegated to him or her by state law. Arizona Public Integrity
Alliance v. Fontes, 475 P.3d 303 914 (2020). The Elections Procedures Manual directs county
election officials to treat the voting centers as “precincts” for purposes of the hand count audit.
Election Procedures Manual at 216. The manual has the force of law, meaning that county election
officials must do as it says. Arizona Public Integrity Alliance v. Fontes, 475 P.3d 303 416 (2020).
Maricopa County officials therefore could not lawfully have performed the hand count audit the
way the plaintiffs wanted it done. If they had done so, they would have exposed themselves to
criminal punishment. See A.R.S. § 16-452(C) (a person who violates a rule in the Election
Procedures Manual is guilty of a class 2 misdemeanor).

Since Maricopa County election officials had no power to vary from the Election
Procedures Manual rules for the hand count audit, this Court likewise has no authority to issue a
writ of mandamus to compel them to do so. “It is the duty of the court so far to adhere to the
substantial requirements of the law in regard to elections as to preserve them from abuses
subversive of the right of electors.” Hunt v. Campbell, 19 Ariz. 254, 269, 169 P. 596, 602 (1917).
A judge cannot change election rules whenever someone has “questions” or “concerns” about the
results. A writ of mandamus lies only if election officials fail to follow the rules established by
the law — here, the Election Procedures Manual. When Maricopa County officials conducted the
hand count audit, they followed the Elections Procedures Manual to the letter. As a result, there
was and is no basis for mandamus relief.

The Request for Declaratory Relief Was Way Too Late
There are legally appropriate ways to test the validity of the Elections Procedures Manual
in court. The political party has the right to sue for a judicial determination of whether the
Elections Procedures Manual follows the law. The Arizona Republican Party nominally did that

here, by asking the court to “declare that the hand count sampling be of “precincts . . . and not of
“vote centers.” Verified Complaint at 5. But the law sets out basic rules, for that kind of lawsuit,
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that were not followed here. The suit was brought against the wrong party, and far too late, for the
requested relief.

Arizona's Uniform Declaratory Judgments Act, A.R.S. §§ 12—-1831 through 12-1846, is an
“instrument of preventive justice” that allows a court to determine a person's rights, status or other
legal relations. Canyon del Rio Investors, L.L.C. v. City of Flagstaff, 227 Ariz. 336, 258 P.3d 154
9 18 (App. 2011). When a justiciable controversy exists, the Act allows adjudication of rights
before the occurrence of a breach or injury necessary to sustain a coercive action for damages or
injunctive relief. Id. A justiciable controversy arises when the party seeking the declaration has
a real, present interest in the issue and the party being sued has a real, present interest in opposing
the declaration being sought. Moore v. Bolin, 70 Ariz. 354, 358, 220 P.2d 850, 852-853 (1950).

A party seeking a declaratory judgment must file suit against the appropriate party. On a
claim like this one, where the plaintiff says that government officials have misinterpreted the law,
the proper defendant is the government agency or official responsible for the interpretation. The
official responsible for the Elections Procedures Manual, including the hand count audit rules, is
the secretary of state. A.R.S. § 16-452. The secretary of state therefore should have been named
as the defendant in this case for purposes of the declaratory judgment claim.

The plaintiff chose to sue Maricopa County election officials instead of the secretary of
state. County officials have no power to rewrite the Elections Procedures Manual. As a result, the
plaintiff’s request for a declaratory judgment against them was futile. Fortunately for the plaintiff,
the secretary of state chose to intervene. But for that decision, the declaratory judgment claim
would have been dismissed out of hand.

A party seeking a declaratory judgment also must file suit at the appropriate time.
Declaratory relief cannot be sought until a justiciable controversy has arisen. Arizona State Board
of Directors for Junior Colleges v. Phoenix Union High School District, 102 Ariz. 69, 73, 424
P.2d 819, 823 (1967). On the other hand, the party seeking relief must not unduly delay. A legal
doctrine called /aches discourages dilatory conduct by litigants. Lubin v. Thomas, 213 Ariz. 496,
144 P.3d 510910 (2006). Laches requires dismissal of a case when unreasonable delay in bringing
the claim prejudices the opposing party or the administration of justice. Id.

This case is a textbook example of unreasonable delay that calls for the application of
laches. The plaintiff could have gone forward with the case months ago. Instead it waited until
after the election, after the statutory deadline for commencing the hand count audit, and (as it
turned out) after the completion of the audit. The delay prejudiced both the defendants and the
public. That defect, unlike the failure to sue the proper party, could not have been fixed.
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The plaintiff itself admitted that its claim could have been filed long ago. In one of its
filings, the plaintiff said, “until this election cycle, there was simply no real case or controversy to
decide in Maricopa County . . . because the county used the ‘precinct’ model” instead of the voting
center model. Plaintiff’s Response to Defendant/Intervenors’ Motion to Dismiss at 3. The
necessary implication is that a justiciable controversy arose when the Board of Supervisors first
approved the use of voting centers for 2020 election cycle. Since the first elections in 2020 were
the presidential preference primaries on March 17, the decision to use voting centers for those
elections happened in January, or February at the latest. The plaintiff could have filed the case
then, or at any time in the eight or nine months since.

Even if the focus is narrowed to the general election, the plaintiff delayed unreasonably.
The Board of Supervisors passed the resolution authorizing the use of voting centers for the general
election on September 16. The plaintiff unquestionably could have brought the action then.
Instead the plaintiff waited another eight weeks to file the complaint, until the election was over
and the statutory post-election deadline for commencing the hand count audit had passed.

The plaintiff asserted that its eleventh-hour filing decision primarily stemmed from worries
about election integrity. “[Plerhaps most importantly (and obviously) of all concern about
potential widespread voter fraud has taken on a special significance in this general election,
warranting a thorough focus on these [election] laws and compelling Plaintiff to take action.”
Plaintiff’s Response to Defendant/Intervenors’ Motion to Dismiss at 2. Setting aside for the
moment the illogic of an attempt to disprove a theory for which no evidence exists, the plaintiff’s
defense of the case’s timing failed on its own terms. The filing delay created a situation in which
an order requiring another audit with different rules would only have amplified public distrust.

The Arizona Supreme Court very recently highlighted the prejudice caused by belated
lawsuits directed at election rules. The issue arose when the Maricopa County Recorder proposed
sending out mail-in ballots with instructions different than those specified in the Elections
Procedures Manual. Arizona Public Integrity Alliance v. Fontes, 475 P.3d 303 (2020).
Disallowing the Recorder’s proposal, our Supreme Court warned: “When public officials, in the
middle of an election, change the law based on their own perceptions of what they think it should
be, they undermine public confidence in our democratic system and destroy the integrity of the
electoral process.” 475 P.3d 303 9 4 (emphasis in original).

The Supreme Court’s admonition to public officials who would change the rules “in the
middle of the election,” applies squarely to this case. It applies to the Maricopa County officials
administering the election. It applies to the Arizona Republican Party as an official participant in
the election. Most importantly, it applies to this Court, when a participant in the election asks the
court to change an election process that is already underway or, worse, to order election officials
to do it over using different rules. Either way, the only possible answer is “no.”
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The plaintiff also failed to acknowledge the prejudice that its delay caused Maricopa
County. The plaintiff argued that there was still time to conduct another audit before the deadline
for the canvass. Assuming (generously) that the plaintiff was right about that, the argument
ignored the cost to the county of repeating the hand count audit. A second audit would have cost
tax dollars and disrupted the orderly administration of the election. The fact that the second audit
would have been conducted under tight deadlines, with election resources at a premium, would
have multiplied those costs. For that reason also, the plaintiff’s declaratory relief claim was not
well taken.

A Post-Election Judicial Inquiry into Election Procedures Was Not Justified

It is telling that the plaintiff lost interest in the declaratory judgment claim, and pivoted
instead to the request for an injunction to stop the certification of the election and the canvass of
the results, as soon as the defendants made clear that the hand count audit has been completed.
The plaintiff could have pursued the declaratory judgment claim to determine how to audit future
voting center elections. That it did not do so demonstrates that its real interest was not the audit
procedure as such. The real issue, evidently, was the outcome of the 2020 election.

Arizona law categorically prohibits this kind of post-election lawsuit. Actions concerning
alleged procedural violations of the electoral process must be brought prior to the actual election.
Sherman v. City of Tempe, 202 Ariz. 339, 342,45 P.3d 336 (2002). “[TThe procedures leading up
to an election cannot be questioned after the people have voted, but instead the procedures must
be challenged before the election is held.” Tilson v. Mofford, 153 Ariz. 468, 470, 737 P.2d 1367
(1987) (emphasis in original). “If parties allow an election to proceed in violation of the law which
prescribes the manner in which it shall be held, they may not, after the people have voted, then
question the procedure.” Kerby v. Griffin, 48 Ariz. 434, 444, 62 P.2d 1131 (1936). Our state
Supreme Court long ago explained why this rule exists, in terms that remain relevant today.

The temptation to actual fraud and corruption on the part of the candidates and their
political supporters is never so great as when it is known precisely how many votes
it will take to change the result; and men who are willing to sell their votes before
election will quite as readily sell their testimony afterwards, especially as the means
of detecting perjury and falsehood are not always at hand until after the wrong
sought to be accomplished by it has become successful and the honest will of the
people has been thwarted.

Hunt v. Campbell, 19 Ariz. 254, 277, 169 P. 596, 605 (1917), quoting Oakes v. Finlay, 5 Ariz.
390, 53 P. 173 (1898).
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Because the public interest in protecting “the honest will of the people” is paramount, an
allegation that election officials did not “follow the law” is not sufficient to sustain a post-election
claim. Noncompliance with a procedural rule that could have been enforced by mandamus prior
to the election justifies rejecting the vote afterward only if there has been “actual fraud” or a
demonstrable effect on the election’s outcome. Id. at 267-268, 169 P. at 601-602. The “cardinal
rule,” after the election, is this:

[G]eneral statutes directing the mode of proceeding by election officers are deemed
advisory, so that strict compliance with their provisions is not indispensable to the
validity of the proceedings themselves, and that honest mistakes or mere omissions
on the part of the election officers, or irregularities in directory matters, even though
gross, if not fraudulent, will not void an election, unless they affect the result, or at
least render it uncertain.

Findley v. Sorenson, 35 Ariz. 265, 269, 276 P. 843, 844 (1929).

From these substantive principles, procedural rules follow. One is that election results are
presumed to be valid and free of fraud. Hunt v. Campbell, 19 Ariz. at 268, 169 P. at 602. The
presumption against fraud is especially strong when the election contest “arises from the acts of
public officers, acting under the sanction of their official oaths.” Id. at 271, 169 P. at 603 (citation
and internal punctuation omitted). “The presumption is in favor of the good faith and honesty of
the members of the election board. Regarding their official conduct, like all public officials, courts
never presume fraud against them to impeach their official acts.” Id. at 268, 169 P. at 602. The
election challenger bears the burden of proving the existence of fraud or impropriety. See id. at
264, 169 P. at 600.

Moreover, proof “of the most clear and conclusive character” is necessary to justify
judicial intervention that might jeopardize “the certainty and accuracy of an election.” Id. at 270-
271,169 P. at 603. (citation and internal punctuation omitted). Fraud or impropriety “ought never
to be inferred from slight irregularities, unconnected with incriminating circumstances; nor should
it be held as established by mere suspicions, often having no higher origin than partisan bias and
political prejudices.” Id. at 264, 169 P. at 600. “[N]othing but the most credible, positive, and
unequivocal evidence should be permitted to destroy the credit of official returns. It is not sufficient
to cast suspicion upon them; they must be proved fraudulent before they are rejected.” Id. at 271,
169 P. at 603. “To destroy the credit of the official returns there must be positive and unequivocal
evidence of the fraud, and if the circumstances of a case can be explained upon the hypothesis of
good faith, that explanation will prevail. Id. at 276, 169 P. at 605.

These longstanding rules have stood the test of time. They remain vital today, guarding the
electoral process against the gamesmanship of those who might otherwise hedge against a loss at
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the polls by holding legal issues in reserve or use the law as a tool to thwart the will of the voters.
An example of their recent application, in a case analogous to this one, is Williams v. Fink, 2019
WL 3297254 (Ariz. App. July 22, 2019). Williams, a candidate for Santa Cruz County Superior
Court judge, challenged the result of the election because opposing candidate Fink’s name had
been listed first on most of the ballots.

The Court of Appeals affirmed the trial court’s order dismissing Williams’s claim without
a hearing. The court held that “Williams’s challenge to how the ballots were printed should have
— and could have — been brought before the election. Because he failed to address the county’s
method of alternating the candidates’ names on the ballots prior to the election, he cannot, after
the election, question the county’s procedure.” Id., 9 14. Alternatively the court held, citing
Findley v. Sorenson, that Williams had failed to state a claim because he had not plausibly alleged
that the purported misconduct of election officials might have affected the outcome of the election.
1d., 99 15-20.

The same rules applied here, in the same way as in Williams. The alleged procedural
violation of the election laws (here, the sampling of ballots for the hand court audit by voting center
rather than by precinct) resulted directly from pre-election decisions that were known, or should
have been known, to the party claiming to be aggrieved. The implementation of the questioned
procedure began before the election (in Williams, when the ballots were printed; here, when the
political party officials chose the Hand Count Board members) though the alleged harm occurred
later (in Williams, during the election itself; here, immediately after the election when the polling
places were sampled for audit). The time for testing whether the procedure comported with the
law, here as in Williams, was likewise before the election.

Similarly, here as in Williams, the plaintiff failed to state a viable post-election claim. The
plaintiff here demanded a hand count audit “in strict accordance” with the statute, Verified
Complaint at 1, at a time when an alleged failure strictly to comply did not give rise to a cause of
action. The plaintiff offered only suspicion of wrongdoing, in a situation that required it to plead
specific, facially credible facts backed by “the most credible, positive, and unequivocal evidence”
of fraud or malfeasance. The plaintiff here did not even allege facts that cast doubt on the reliability
of the hand count audit, let alone the outcome of the election or the honesty of the officials who
administered it. The law therefore required immediate dismissal of the case.

The Proposed Amendment Adding a Claim for Injunctive Relief Was Futile

When this case was dismissed, Plaintiff’s Motion for Leave to File an Amended Complaint
was pending. The plaintiff asked in the motion for permission to add an application for preliminary
injunction to the application for a writ of mandamus and the declaratory judgment claim. The
plaintiff sought to enjoin the defendants from certifying the countywide voting results and issuing
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the official canvass “until there has been a judgment or other dispositive ruling in this matter, and
the terms of such ruling or judgment, if any, have been complied with.” Application for
Preliminary Injunction at 1.

A party seeking a preliminary injunction traditionally must establish four criteria: (1) a
strong likelihood of success on the merits, (2) the possibility of irreparable injury if the requested
relief is not granted, (3) a balance of hardships favoring that party, and (4) public policy favoring
a grant of the injunction. Arizona Association of Providers for Persons with Disabilities v. State of
Arizona, 223 Ariz. 6,219 P.3d 216 12 (App. 2009). As with any request to amend the complaint,
however, a request to add a claim for an injunction may be denied if the amendment would be
futile. First Citizens Bank & Trust Company v. Morari, 242 Ariz. 562, 399 P.3d 109 § 12 (App.
2017).

The plaintiff’s application for a preliminary injunction was futile here. The underlying
election challenge had no chance of success, for all of the reasons stated above. The plaintiff could
not show irreparable injury from the certification of the election results, or a favorable balance of
hardships, because the plaintiff could not explain how, exactly, it would benefit from a do-over of
the hand count audit. At the November 18 oral argument, counsel said, “It’s about making sure
there’s no error, making sure there’s no fraud.” But that explanation ran headfirst into the public
policy that prohibits judicial intervention into an election based on mere suspicion that something
went wrong. As a matter of policy, the public’s interest in “the certainty and accuracy of an
election” far outweighed what the Arizona Republican Party described as “the importance . . . of
doing everything with respect to this election ‘by the book.” Application for Preliminary
Injunction at 3. In short, all four criteria weighed against the request for injunctive relief.

For all these reasons,

IT IS ORDERED affirming the order of dismissal filed November 19, 2020.
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From: Judd, Peaay

To: Daniel Wood; hal34

Subject: FW: Letter to the Cochise Board of Supervisors

Date: Wednesday, October 26, 2022 2:16:00 PM

Attachments: 10.25.2022 Letter to Cochise BOS re Hand Count Exhibit attached.pdf

From: Kori Lorick <KLorick@azsos.gov>

Sent: Tuesday, October 25, 2022 9:46 AM

To: Crosby, Tom <TCrosby@cochise.az.gov>; English, Ann S <AEnglish@cochise.az.gov>; Judd, Peggy
<PJudd@cochise.az.gov>

Cc: Marra, Lisa M <LMarra@cochise.az.gov>; Stevens, David <DStevens@cochise.az.gov>; Gilman,
Sharon <SGilman@cochise.az.gov>; Karwaczka, Richard <RKarwaczka@cochise.az.gov>; Mattix,
Timothy <TMattix@cochise.az.gov>; Roberts, Christine <CRoberts@cochise.az.gov>

Subject: Re: Letter to the Cochise Board of Supervisors

| CAUTION: EXTERNAL EMAIL*
Please find correspondence from the Secretary of State's Office attached.

Thank you,
Kori

From: Kori Lorick

Sent: Wednesday, October 19, 2022 6:15 PM

To: tcrosby@cochise.az.gov <tcrosby@cochise.az.gov>; aenglish@cochise.az.gov
<aenglish@cochise.az.gov>; pjudd@cochise.az.gov <pjudd@cochise.az.gov>

Cc: Marra, Lisa M <Lmarra@cochise.az.gov>; David Stevens <dstevens@cochise.az.gov>; Gilman,
Sharon <SGilman@cochise.az.gov>; rkarwaczka@cochise.az.gov <rkarwaczka@cochise.az.gov>;
tmattix@cochise.az.gov <tmattix@cochise.az.gov>; croberts@cochise.az.gov
<CRoberts@cochise.az.gov>

Subject: Letter to the Cochise Board of Supervisors

Please see the attached letter regarding the proposal to hand count ballots for the 2022
General Election. If | can provide additional information, please let me know.

Thank you,
Kori

State Elections Director
Arizona Secretary of State's Office
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KATIE HOBBS

SECRETARY OF STATE
October 25, 2022
Via Email

Cochise County Board of Supervisors
Tom Crosby, tcrosby@cochise.az.gov
Ann English, aenglish@cochise.az.gov
Peggy Judd, pjudd@cochise.az.gov

Re: 2022 General Election Hand Count Audit

Dear Cochise County Board of Supervisors:

Last week, the Secretary of State’s Office wrote to warn you against proceeding with
a full hand count of all ballots cast in Cochise County during the November 2022 General
Election. As detailed in that letter, a full hand count would not only have been illegal but
would also have (1) undermined the orderly administration of this election, (2) raised
serious security and ballot chain of custody concerns, (3) caused voter confusion in the
middle of early voting and mere weeks before Election Day, and (4) threatened the County’s
ability to timely canvass the election as required by law.

For all these reasons, the Secretary listened carefully to yesterday’s Board meeting
and is grateful the Board took her cautionary words seriously and voted unanimously to
reject “a hand count of all ballots cast in the General Election to be held on November 8,
2022, to be completed prior to Canvass of Election Results.” This item should never have
found its way onto the Board’s agenda, and the Secretary applauds the other Cochise
County officials, including the County Attorney, and numerous Arizonans who also spoke
out against that dangerous course of action. Their courage and commitment to uphold the
Constitution and laws of the State of Arizona—in the face of unfounded efforts to sow
chaos, doubt, and distrust in our elections—deserves our recognition and praise.

Despite the Board’s rejection of a full hand count, it did approve the following
secondary agenda item:

Pursuant to ARS 16-602 B; the County Recorder or other officer in charge of
elections shall take such action necessary to perform a hand count audit of all
County precincts for the 2022 General Election to assure agreement with the
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voting machine count. Such audit shall be completed prior to the canvass of
general election results by the Board of Supervisors.

The Secretary, like the Cochise County Attorney, continues to have serious concerns about
the legality of this agenda item, particularly considering the lack of any details as to how
the Board intends to proceed and the fact that the election is just two weeks away. But
because the Board voted to conduct a full precinct hand count audit “pursuant to” A.R.S. §
16-602(B), the Secretary believes it is important to lay out precisely what that statute and
the 2019 Election Procedures Manual (“EPM”) require. After all, the Board has only those
powers “expressly conferred by statute,” and the Board “may exercise no powers except
those specifically granted by statute and in the manner fixed by statute.” Hancock v.
McCarroll, 188 Ariz. 492, 498 (App. 1996) (citations omitted).

Under A.R.S. § 16-602(B) and the EPM, the County’s precinct hand count audit
must comply with the following, among other, requirements:

1. Because Cochise County uses a vote center model, each vote center is
considered to be a precinct/polling place for the purposes of the precinct hand
count audit under A.R.S. § 16-602. EPM Ch. 11, III(A); see also Arizona
Republican Party v. Fontes, No. CV2020014553 (Maricopa Cnty. Super. Ct.
Dec. 21, 2020) (attached as Exhibit 1).

2. The precinct hand count audit may only be conducted on regular
ballots cast at vote centers in Cochise County on Election Day and may not
include any early ballots (regardless of when or how they were returned).
A.R.S. § 16-602(B)(1); EPM Ch. 11, III(A). The early ballot hand count audit
is expressly limited to one percent of early ballots and controlled by A.R.S. §
16-602(F), a statute the Board did not—and could not—invoke in approving
an expanded precinct hand count audit. See also EPM, Ch. 11, III(B).

3. The precinct hand count audit cannot begin “until all ballots voted in
the precinct polling places have been delivered to the central counting center”
and “[t]he unofficial vote totals from all precincts [have been] made public.”
A.R.S. § 16-602(B)(1).

4, The precinct hand count audit cannot be conducted as to all races on
the ballot, but instead is limited to four contested races that must be selected
“by lot.” Specifically, the participating county political party chairpersons
shall select by lot one statewide ballot measure, one race for statewide office,
one race for federal office, and one race for legislative office. A.R.S. § 16-
602(B)(2), (6); EPM Ch. 11, V-VIL.

5. The precinct hand count audit must be conducted by representatives
of the political parties entitled to representation on the state ballot through a
process that requires the cooperation of those political parties. See A.R.S. §
16-602(B)(7). The audit “shall not proceed” unless the political parties provide
the recorder or other officer in charge of elections with “a sufficient number of
persons by 5:00 p.m. on the Thursday preceding the election and a sufficient
number of persons, pursuant to this paragraph, arrive to perform the hand
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count.” Id. And even then, “for the hand count to proceed, not more than
seventy-five percent of the persons performing the hand count shall be from
the same political party.” Id.

6. Precinct hand count board members and alternates must be registered
to vote in Arizona. Candidates appearing on the ballot, except for precinct
committeeman, may not serve as board members. And all board members
must take the oath specified in A.R.S. § 38-231(E); EPM Ch. 11, I.

7. The precinct hand count must be completed in time for the County to
meet its statutory canvass deadline under A.R.S. § 16-642(A). The results of
the precinct hand count audit must be provided to the Secretary to be
publicly posted on the Secretary’s website. A.R.S. § 16-602(]).

These are just some of the requirements for a precinct hand count audit established
by the Legislature and in the EPM, and from which the Board has no discretion to deviate.
Hancock, 188 Ariz. at 498. Any attempt by the Board to circumvent these mandates and
conduct a full hand count audit of all ballots cast in the county, under the false premise
that it is proceeding pursuant to A.R.S. § 16-602(B), would be unlawful. And under no
circumstance should the Board’s misguided effort to conduct an expanded hand count be
permitted to delay the County’s canvass and certification of election results.

The Secretary thus requests that the Board confirm in writing, no later
than 5:00 p.m. on October 26, that:

1. The Board will not attempt to conduct a full hand count of all
ballots cast in Cochise County under the false premise that it is
proceeding pursuant to A.R.S. § 16-602(B); and

2. The Board will follow all applicable requirements in statute
and the EPM when conducting its expanded precinct hand count
audit under A.R.S. § 16-602(B).

If the County refuses to provide these assurances or takes any action in furtherance
of an unlawful full hand count of all ballots cast, the Secretary will take all available legal
action, including filing a special action to compel the County’s compliance with these non-
discretionary legal duties. If the Board does not respond by 5:00 p.m. on October 26, the
Secretary will deem the Board’s silence to be an admission that it is threatening to proceed
without or in excess of jurisdiction or legal authority.

Please let me know if you need any additional information. We look forward to your
prompt response.
Sincerely,

Kori Lorick
State Elections Director
Arizona Secretary of State Katie Hobbs
3

AZ-COCHISE-22-1136-A-000119



cc
Tim Mattix, Clerk of the Board
tmattix@cochise.az.gov

Christine Roberts, Chief Civil County Attorney
croberts@cochise.az.gov

Richard Karwaczka, County Administrator
rkarwaczka@cochise.az.gov

Sharon Gilman, Deputy County Administrator,
sgilman@cochise.az.gov

Lisa Marra, Elections Director
Imarra@cochise.az.gov

David Stevens, County Recorder
dstevens@cochise.az.gov
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ARIZONA REPUBLICAN PARTY JOHN DOUGLAS WILENCHIK
v.

ADRIAN FONTES, ET AL. JOSEPH EUGENE LA RUE
EMILY M CRAIGER
JOSEPH I VIGIL
THOMAS PURCELL LIDDY
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DANIEL A ARELLANO
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RULING

Arizona law requires election authorities to validate electronic vote counts by manually
recounting random batches of ballots. For this process, called the “hand count audit,” election
officials enlist representatives of Arizona’s political parties to sample and count the ballots.
Following the 2020 general election, Republican, Democratic and Libertarian Party appointees
hand-counted 2917 ballots cast on voting machines at polling places in Maricopa County, and
5000 additional early (mail-in) ballots. The hand counts verified that the machines had counted
the votes flawlessly. Maricopa County, Arizona General Election - November 3, 2020 Hand
Count/Audit Report (“Audit Report”), available at https://azsos.gov/election/2020-general-
election-hand-count-results (last visited December 9, 2020).
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In this lawsuit, the plaintiff Arizona Republican Party asked for a court order directing the
defendant Maricopa County officials to redo the hand count audit using different batches of ballots.
The plaintiff baldly asserted that this relief was necessary to maintain “confidence in the integrity
of our elections,” without alleging any facts to show that the machines might have miscounted the
votes. The plaintiff could not explain why the suit had not been filed before the election, or what
purpose another audit would serve.

This order explains why the Arizona Republican Party’s case was meritless, and the
dismissal order filed November 19, 2020 was required, under applicable Arizona law. What
remains is intervenor Arizona Secretary of State's application for an award of attorneys' fees. That
application will require the Court to decide whether the Republican Party and its attorneys brought
the case in bad faith to delay certification of the election or to cast false shadows on the election’s
legitimacy. See Arizona Revised Statutes § 12-349(A) (court “shall” assess fees and costs against
a party or attorney when the party’s claim is brought “without substantial justification” or “solely
or primarily for delay”).

ELECTION LAW BACKGROUND; AND THE ISSUE IN THIS CASE

Section 16-602 of the Arizona Revised Statutes requires a hand count audit of any election
in which the votes are cast or counted on “an electronic voting machine or tabulator.” A.R.S. §
16-602(A). The hand count audit verifies that the machines are working properly and accurately
counting votes by hand counting some ballots and comparing the result to the machine count of
those same ballots. The statute calls for the ballots cast on the voting machines at the polling
places to be audited separately from the early (mail-in) ballots. Compare A.R.S. § 16-602(B)(1)
with A.R.S. § 16-602(F). The election results do not become “official” until the hand count audits
confirm the accuracy of the machine counts. A.R.S. § 16-602(C).

Subsection (B) of section 16-1602 sets out hand count audit procedures for ballots cast on
voting machines at polling places. The process starts before the election, when the county officer
in charge of elections tells the county political party chairs' how many of the parties’ designees
will be needed to perform the hand count. A.R.S. § 16-602(B)(7). At least a week before the
election, the party chairs name the individuals who will physically count the ballots. /d. After the
election, when the polls have closed and the unofficial vote totals have been made public, the party
chairs take turns randomly choosing a limited number of specific polling places for audit. A.R.S.
§ 16-602(B)(1). The party chairs also choose the specific races that will be audited, A.R.S. § 16-
602(B)(6), except that the presidential race is always audited. A.R.S. § 16-602(B)(5).

! The county political parties are effectively subgroups of the recognized state political parties under

Arizona law. See A.R.S. section 16-825 (state committee of each party consists of county party chairs and
one member of each county committee for every three elected at the county level).
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The hand count must begin within twenty-four hours after the polls have closed. A.R.S. §
16-602(I). If the limited hand count produces evidence that the machine count might be inaccurate
in some way, the hand recount expands in stages. A.R.S. § 16-602(C).2 But when the limited
hand count matches the machine count for a given race, “the results of the electronic tabulation
constitute the official count for that race.” Id. In all events, the hand count audit must be completed
before the canvassing of the county election results. A.R.S. § 16-602(I). The responsible county
officials must report the results of the audit to the secretary of state, who in turn must make the
results publicly available on the secretary of state's website. Id.

The provision of section 16-602 at issue in this case, concerning the selection of polling
places for audit, reflects the longstanding Arizona practice of organizing elections around political
precincts. When the election is organized by precinct, the county board of supervisors establishes
“a convenient number” of precincts before each election, and then designates one polling place in
each precinct for the voters who resided in that precinct. See A.R.S. § 16-411(B). Consistent with
that model, the statute refers to sampling of “precincts.””

2 The hand recount can extend to an entire county or jurisdiction, if necessary. A.R.S. § 16-602(D).

Under some circumstances it can be treated as the official count. A.R.S. § 16-602(E). When the hand
recount expands to cover an entire jurisdiction, the secretary of state must make available to the superior
court “the escrowed source code for that county,” and the judge then must appoint an independent expert
with software engineering expertise to review the software and “issue a public report to the court and to the
secretary of state regarding the special master's findings on the reasons for the discrepancies.” A.R.S. § 16-
602()).

3 The text of the statute says, in pertinent part:

B. For each countywide primary, special, general and presidential preference election, the
county officer in charge of the election shall conduct a hand count at one or more secure
facilities. The hand count shall be conducted as prescribed by this section and in accordance
with hand count procedures established by the secretary of state in the official instructions
and procedures manual adopted pursuant to § 16-452. . . . The hand count shall be
conducted in the following order:

1. Atleast two per cent of the precincts in that county, or two precincts, whichever
is greater, shall be selected at random from a pool consisting of every precinct in
that county. The county political party chairman for each political party that is
entitled to continued representation on the state ballot or the chairman's designee
shall conduct the selection of the precincts to be hand counted. The precincts shall
be selected by lot without the use of a computer, and the order of selection by the
county political party chairmen shall also be by lot.
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In 2011, the Legislature authorized Arizona counties to establish “voting centers” as
polling places in place of the traditional precinct locations. 2011 Ariz. Legis. Serv. Ch. 331 (H.B.
2303) (West) section 3, codified at A.R.S. § 16-411(B)(4). At a voting center, any voter in the
county can receive an appropriate ballot and lawfully cast the ballot on Election Day. Id. But the
Legislature chose not to amend section 16-602 to specify hand count audit procedures for voting
center elections. In fact, section 16-602 does not refer to voting centers at all.

Instead the Legislature delegated to the secretary of state the authority to make rules for
hand count audits, including audits of elections conducted at voting centers. It did so by amending
a sentence in section 16-602(B) that had read, “[t]he hand count shall be conducted as prescribed
by this section.” The sentence as amended in 2011 says, “[t]he hand count shall be conducted as
prescribed by this section and in accordance with hand count procedures established by the
secretary of state in the official instructions and procedures manual adopted pursuant to § 16-
452.” 2011 Ariz. Legis. Serv. Ch. 331 (H.B. 2303) (West) section 8, codified at A.R.S. § 16-
602(B) (emphasis added).

The “official instructions and procedures manual adopted pursuant to § 16-452” is known
as the Elections Procedures Manual. Arizona Secretary of State, State of Arizona Elections
Procedures Manual (December 2019) (“Election Procedures Manual”), available at
https://azsos.gov/about-office/media-center/documents (last visited November 25, 2020). The
Elections Procedures Manual comprehensively lays out process and procedure details for Arizona
elections. A new edition issues not later than December 31 of each odd-numbered year
immediately preceding the general election. A.R.S. § 16-452(B). Each new edition must be
formally approved by both the Governor and the Attorney General. Id. The current edition, issued
at the end of 2019, received the endorsement of both Governor Ducey and Attorney General
Brnovich.

Under the authority of section 16-602(B), the Election Procedures Manual gives detailed
instructions to the county officials who conduct hand count audits. Election Procedures Manual
at 213-234. The rule on sampling polling places for voting center election audits is straightforward
and simple. “Each vote center shall be considered to be a precinct/polling location during the
selection process and the officer in charge of elections must conduct a hand count of regular ballots
from at least 2% of the vote centers, or two vote centers, whichever is greater.” Election
Procedures Manual at 216. Consistent with that directive, Maricopa County’s 2020 general
election hand count audit focused on a random sample of the voting centers that served as polling
places.

ARS. § 16-602(B)
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The plaintiff here claimed that the Maricopa County hand count did not comply with
section 16-602, because the statute refers to selection of “precincts” for audit and says nothing
about voting centers. The plaintiff asked the Court to order Maricopa County election officials to
identify all of the ballots cast at the voting centers by residents of randomly sampled precincts, and
to hand count those ballots to see whether the count matched the electronic vote count.

RELEVANT FACTS AND PROCEDURAL HISTORY

The decision to conduct the 2020 election at voting centers instead of precinct polling
places was made by the Maricopa County Board of Supervisors on September 16, 2020. See
Maricopa County Elections Department, Election Day & Emergency Voting Plan — November
General  Election  (September 16, 2020), (“Election Plan”), available at
https://recorder.maricopa.gov/pdf/Final%20November%202020%20General%20Election%20Da
vy%20and%20Emergency%20Voting%20Plan%209-16-20.pdf (last visited Nov. 25, 2020). The
Board’s decision effectively determined that the hand count audit likewise would focus on voting
centers, since that is what the Elections Procedures Manual requires. There is no record, however,
that the Republican Party expressed any objection, before the Board of Supervisors or to the
officials who carried out the election plan. No one sought judicial intervention to clarify the
alleged mismatch between the manual and the statute.

“The start of the hand count can be defined as the official training of the Hand Count Board
members, selection of the precincts and races, coordinating the hand count with the party leaders,
or any other activity that furthers the progress of the hand count for that election.” Election
Procedures Manual at 225. By that definition, the 2020 general election hand count arguably
started in Maricopa County two weeks before the election, when the county officer in charge of
elections told the county political party chairs how many of their respective members would be
needed to serve on the “Hand Count Boards,” and moved forward a week later, when the county
chairs designate Hand Count Board members and alternates. See Elections Procedures Manual at
213. Again there is no record of any objection from the Republican Party when these steps were
taken. No one asked for a judicial declaration that the county election officials were planning to
recount the wrong ballots.

The official audit report says that the Maricopa County hand count began on the day after
the general election, November 4. Maricopa County, Arizona General Election — November 3,
2020 Hand Count/Audit Report (“Audit Report™), available at https://azsos.gov/election/2020-
general-election-hand-count-results (last visited December 9, 2020). That evening, the Maricopa
County chairs of the Arizona Republican, Democrat and Libertarian parties took turns choosing
“the polling places (vote centers) to be audited.” /d. On November 7, the volunteers appointed by
the parties began counting the ballots cast at the selected voting centers. /d. They completed the
task mid-day on November 9. Id. In all they hand-counted 2917 ballots from four voting centers,
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and another 5000 randomly sampled Maricopa County early (mail-in) ballots. /d. Nothing in the
official report suggests that the Republican Party expressed disagreement, at any point in the
process. Id.

As far as the court record shows, the complaint in this case stated the Arizona Republican
Party’s objection to the 2020 general election hand count audit for the first time. Filed on
November 12, the complaint was framed as though the hand count had not yet begun when the
complaint was filed. “Verified Complaint” at 1 (“Because the "sampling’ is expected to begin
soon, Plaintiff seeks expedited relief.””) The complaint requested a declaratory judgment that the
law requires sampling of precincts rather than voting centers for the hand count audit, and a writ
of mandamus directing Maricopa County officials to conduct the hand count audit accordingly.

Responding to the complaint in a motion to dismiss, on November 16, the defendants
advised the Court that by September 12 the hand count audit had already been completed, reported
and posted on the secretary of state’s website.* The report showed that the hand count matched
the machine count exactly. See Audit Report (“No discrepancies were found by the Hand Count
Audit Boards.”) The plaintiff reacted by applying for an injunction to bar the Board of Supervisors
from certifying the election results. The plaintiff continued to assert, even in the face of the audit
showing a flawless vote tabulation, that a second hand count of a different sample of ballots was
necessary to avoid “lingering questions” and a “cloud” over the “legitimacy” of the election.”
Application for Preliminary Injunction at 3.

THE REASONS THE PLAINTIFF’S CASE WAS DISMISSED

The plaintiff’s claim for mandamus relief failed because the duty of County election
officials was to comply with the Election Procedures Manual, and they did so. The declaratory
judgment claim failed because its extreme tardiness prejudiced both the defendant county officials
and the public interest. Both those claims, and the mid-case request for an injunction, were
prohibited post-election challenges to election procedures. These issues are addressed in turn. The
question whether the Elections Procedures Manual correctly applies section 16-602(B) is not
addressed, because the plaintiff did not make the showing necessary to justify that inquiry.

4 What exactly the Arizona Republican Party and its attorney knew or had reason to know about the

status of hand count audit, at the time of filing the complaint, will be an issue on the application for
attorneys’ fees. The Republican Party appears to have had constructive knowledge, at least, of facts that
contradicted the allegations in the complaint. The attorney (who also verified the complaint) said he “did
not receive a copy” of the audit report until after the suit had been filed, Plaintiff’s Response to
Defendant/Intervenors’ Motion to Dismiss at 3, n.1, but what he knew about the audit when he filed the
complaint is unclear.
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Mandamus Did Not Apply Because the Election Officials Followed the Law

The plaintiff presented its case primarily as a claim for mandamus relief. A writ of
mandamus is an extraordinary remedy issued by a court against a public officer to compel the
officer to perform an act required by law. Sears v. Hull, 192 Ariz. 65, 961 P.2d 1013, para. 11
(1998); Adams v. Bolin, 77 Ariz. 316, 322-323, 271 P.2d 472 (1954). If the officer is not
specifically required to perform the duty or has any discretion as to what shall be done, the court
may not issue the writ. Adams v. Bolin, 77 Ariz. 316 at 323.

Maricopa County officials had no discretion, under Arizona law, to hand count precincts
instead of voting centers for the hand count audit. A county official’s authority is limited to those
powers expressly or impliedly delegated to him or her by state law. Arizona Public Integrity
Alliance v. Fontes, 475 P.3d 303 914 (2020). The Elections Procedures Manual directs county
election officials to treat the voting centers as “precincts” for purposes of the hand count audit.
Election Procedures Manual at 216. The manual has the force of law, meaning that county election
officials must do as it says. Arizona Public Integrity Alliance v. Fontes, 475 P.3d 303 416 (2020).
Maricopa County officials therefore could not lawfully have performed the hand count audit the
way the plaintiffs wanted it done. If they had done so, they would have exposed themselves to
criminal punishment. See A.R.S. § 16-452(C) (a person who violates a rule in the Election
Procedures Manual is guilty of a class 2 misdemeanor).

Since Maricopa County election officials had no power to vary from the Election
Procedures Manual rules for the hand count audit, this Court likewise has no authority to issue a
writ of mandamus to compel them to do so. “It is the duty of the court so far to adhere to the
substantial requirements of the law in regard to elections as to preserve them from abuses
subversive of the right of electors.” Hunt v. Campbell, 19 Ariz. 254, 269, 169 P. 596, 602 (1917).
A judge cannot change election rules whenever someone has “questions” or “concerns” about the
results. A writ of mandamus lies only if election officials fail to follow the rules established by
the law — here, the Election Procedures Manual. When Maricopa County officials conducted the
hand count audit, they followed the Elections Procedures Manual to the letter. As a result, there
was and is no basis for mandamus relief.

The Request for Declaratory Relief Was Way Too Late
There are legally appropriate ways to test the validity of the Elections Procedures Manual
in court. The political party has the right to sue for a judicial determination of whether the
Elections Procedures Manual follows the law. The Arizona Republican Party nominally did that

here, by asking the court to “declare that the hand count sampling be of “precincts . . . and not of
“vote centers.” Verified Complaint at 5. But the law sets out basic rules, for that kind of lawsuit,
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that were not followed here. The suit was brought against the wrong party, and far too late, for the
requested relief.

Arizona's Uniform Declaratory Judgments Act, A.R.S. §§ 12—-1831 through 12-1846, is an
“instrument of preventive justice” that allows a court to determine a person's rights, status or other
legal relations. Canyon del Rio Investors, L.L.C. v. City of Flagstaff, 227 Ariz. 336, 258 P.3d 154
9 18 (App. 2011). When a justiciable controversy exists, the Act allows adjudication of rights
before the occurrence of a breach or injury necessary to sustain a coercive action for damages or
injunctive relief. Id. A justiciable controversy arises when the party seeking the declaration has
a real, present interest in the issue and the party being sued has a real, present interest in opposing
the declaration being sought. Moore v. Bolin, 70 Ariz. 354, 358, 220 P.2d 850, 852-853 (1950).

A party seeking a declaratory judgment must file suit against the appropriate party. On a
claim like this one, where the plaintiff says that government officials have misinterpreted the law,
the proper defendant is the government agency or official responsible for the interpretation. The
official responsible for the Elections Procedures Manual, including the hand count audit rules, is
the secretary of state. A.R.S. § 16-452. The secretary of state therefore should have been named
as the defendant in this case for purposes of the declaratory judgment claim.

The plaintiff chose to sue Maricopa County election officials instead of the secretary of
state. County officials have no power to rewrite the Elections Procedures Manual. As a result, the
plaintiff’s request for a declaratory judgment against them was futile. Fortunately for the plaintiff,
the secretary of state chose to intervene. But for that decision, the declaratory judgment claim
would have been dismissed out of hand.

A party seeking a declaratory judgment also must file suit at the appropriate time.
Declaratory relief cannot be sought until a justiciable controversy has arisen. Arizona State Board
of Directors for Junior Colleges v. Phoenix Union High School District, 102 Ariz. 69, 73, 424
P.2d 819, 823 (1967). On the other hand, the party seeking relief must not unduly delay. A legal
doctrine called /aches discourages dilatory conduct by litigants. Lubin v. Thomas, 213 Ariz. 496,
144 P.3d 510910 (2006). Laches requires dismissal of a case when unreasonable delay in bringing
the claim prejudices the opposing party or the administration of justice. Id.

This case is a textbook example of unreasonable delay that calls for the application of
laches. The plaintiff could have gone forward with the case months ago. Instead it waited until
after the election, after the statutory deadline for commencing the hand count audit, and (as it
turned out) after the completion of the audit. The delay prejudiced both the defendants and the
public. That defect, unlike the failure to sue the proper party, could not have been fixed.
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The plaintiff itself admitted that its claim could have been filed long ago. In one of its
filings, the plaintiff said, “until this election cycle, there was simply no real case or controversy to
decide in Maricopa County . . . because the county used the ‘precinct’ model” instead of the voting
center model. Plaintiff’s Response to Defendant/Intervenors’ Motion to Dismiss at 3. The
necessary implication is that a justiciable controversy arose when the Board of Supervisors first
approved the use of voting centers for 2020 election cycle. Since the first elections in 2020 were
the presidential preference primaries on March 17, the decision to use voting centers for those
elections happened in January, or February at the latest. The plaintiff could have filed the case
then, or at any time in the eight or nine months since.

Even if the focus is narrowed to the general election, the plaintiff delayed unreasonably.
The Board of Supervisors passed the resolution authorizing the use of voting centers for the general
election on September 16. The plaintiff unquestionably could have brought the action then.
Instead the plaintiff waited another eight weeks to file the complaint, until the election was over
and the statutory post-election deadline for commencing the hand count audit had passed.

The plaintiff asserted that its eleventh-hour filing decision primarily stemmed from worries
about election integrity. “[Plerhaps most importantly (and obviously) of all concern about
potential widespread voter fraud has taken on a special significance in this general election,
warranting a thorough focus on these [election] laws and compelling Plaintiff to take action.”
Plaintiff’s Response to Defendant/Intervenors’ Motion to Dismiss at 2. Setting aside for the
moment the illogic of an attempt to disprove a theory for which no evidence exists, the plaintiff’s
defense of the case’s timing failed on its own terms. The filing delay created a situation in which
an order requiring another audit with different rules would only have amplified public distrust.

The Arizona Supreme Court very recently highlighted the prejudice caused by belated
lawsuits directed at election rules. The issue arose when the Maricopa County Recorder proposed
sending out mail-in ballots with instructions different than those specified in the Elections
Procedures Manual. Arizona Public Integrity Alliance v. Fontes, 475 P.3d 303 (2020).
Disallowing the Recorder’s proposal, our Supreme Court warned: “When public officials, in the
middle of an election, change the law based on their own perceptions of what they think it should
be, they undermine public confidence in our democratic system and destroy the integrity of the
electoral process.” 475 P.3d 303 9 4 (emphasis in original).

The Supreme Court’s admonition to public officials who would change the rules “in the
middle of the election,” applies squarely to this case. It applies to the Maricopa County officials
administering the election. It applies to the Arizona Republican Party as an official participant in
the election. Most importantly, it applies to this Court, when a participant in the election asks the
court to change an election process that is already underway or, worse, to order election officials
to do it over using different rules. Either way, the only possible answer is “no.”
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The plaintiff also failed to acknowledge the prejudice that its delay caused Maricopa
County. The plaintiff argued that there was still time to conduct another audit before the deadline
for the canvass. Assuming (generously) that the plaintiff was right about that, the argument
ignored the cost to the county of repeating the hand count audit. A second audit would have cost
tax dollars and disrupted the orderly administration of the election. The fact that the second audit
would have been conducted under tight deadlines, with election resources at a premium, would
have multiplied those costs. For that reason also, the plaintiff’s declaratory relief claim was not
well taken.

A Post-Election Judicial Inquiry into Election Procedures Was Not Justified

It is telling that the plaintiff lost interest in the declaratory judgment claim, and pivoted
instead to the request for an injunction to stop the certification of the election and the canvass of
the results, as soon as the defendants made clear that the hand count audit has been completed.
The plaintiff could have pursued the declaratory judgment claim to determine how to audit future
voting center elections. That it did not do so demonstrates that its real interest was not the audit
procedure as such. The real issue, evidently, was the outcome of the 2020 election.

Arizona law categorically prohibits this kind of post-election lawsuit. Actions concerning
alleged procedural violations of the electoral process must be brought prior to the actual election.
Sherman v. City of Tempe, 202 Ariz. 339, 342,45 P.3d 336 (2002). “[TThe procedures leading up
to an election cannot be questioned after the people have voted, but instead the procedures must
be challenged before the election is held.” Tilson v. Mofford, 153 Ariz. 468, 470, 737 P.2d 1367
(1987) (emphasis in original). “If parties allow an election to proceed in violation of the law which
prescribes the manner in which it shall be held, they may not, after the people have voted, then
question the procedure.” Kerby v. Griffin, 48 Ariz. 434, 444, 62 P.2d 1131 (1936). Our state
Supreme Court long ago explained why this rule exists, in terms that remain relevant today.

The temptation to actual fraud and corruption on the part of the candidates and their
political supporters is never so great as when it is known precisely how many votes
it will take to change the result; and men who are willing to sell their votes before
election will quite as readily sell their testimony afterwards, especially as the means
of detecting perjury and falsehood are not always at hand until after the wrong
sought to be accomplished by it has become successful and the honest will of the
people has been thwarted.

Hunt v. Campbell, 19 Ariz. 254, 277, 169 P. 596, 605 (1917), quoting Oakes v. Finlay, 5 Ariz.
390, 53 P. 173 (1898).
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Because the public interest in protecting “the honest will of the people” is paramount, an
allegation that election officials did not “follow the law” is not sufficient to sustain a post-election
claim. Noncompliance with a procedural rule that could have been enforced by mandamus prior
to the election justifies rejecting the vote afterward only if there has been “actual fraud” or a
demonstrable effect on the election’s outcome. Id. at 267-268, 169 P. at 601-602. The “cardinal
rule,” after the election, is this:

[G]eneral statutes directing the mode of proceeding by election officers are deemed
advisory, so that strict compliance with their provisions is not indispensable to the
validity of the proceedings themselves, and that honest mistakes or mere omissions
on the part of the election officers, or irregularities in directory matters, even though
gross, if not fraudulent, will not void an election, unless they affect the result, or at
least render it uncertain.

Findley v. Sorenson, 35 Ariz. 265, 269, 276 P. 843, 844 (1929).

From these substantive principles, procedural rules follow. One is that election results are
presumed to be valid and free of fraud. Hunt v. Campbell, 19 Ariz. at 268, 169 P. at 602. The
presumption against fraud is especially strong when the election contest “arises from the acts of
public officers, acting under the sanction of their official oaths.” Id. at 271, 169 P. at 603 (citation
and internal punctuation omitted). “The presumption is in favor of the good faith and honesty of
the members of the election board. Regarding their official conduct, like all public officials, courts
never presume fraud against them to impeach their official acts.” Id. at 268, 169 P. at 602. The
election challenger bears the burden of proving the existence of fraud or impropriety. See id. at
264, 169 P. at 600.

Moreover, proof “of the most clear and conclusive character” is necessary to justify
judicial intervention that might jeopardize “the certainty and accuracy of an election.” Id. at 270-
271,169 P. at 603. (citation and internal punctuation omitted). Fraud or impropriety “ought never
to be inferred from slight irregularities, unconnected with incriminating circumstances; nor should
it be held as established by mere suspicions, often having no higher origin than partisan bias and
political prejudices.” Id. at 264, 169 P. at 600. “[N]othing but the most credible, positive, and
unequivocal evidence should be permitted to destroy the credit of official returns. It is not sufficient
to cast suspicion upon them; they must be proved fraudulent before they are rejected.” Id. at 271,
169 P. at 603. “To destroy the credit of the official returns there must be positive and unequivocal
evidence of the fraud, and if the circumstances of a case can be explained upon the hypothesis of
good faith, that explanation will prevail. Id. at 276, 169 P. at 605.

These longstanding rules have stood the test of time. They remain vital today, guarding the
electoral process against the gamesmanship of those who might otherwise hedge against a loss at
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the polls by holding legal issues in reserve or use the law as a tool to thwart the will of the voters.
An example of their recent application, in a case analogous to this one, is Williams v. Fink, 2019
WL 3297254 (Ariz. App. July 22, 2019). Williams, a candidate for Santa Cruz County Superior
Court judge, challenged the result of the election because opposing candidate Fink’s name had
been listed first on most of the ballots.

The Court of Appeals affirmed the trial court’s order dismissing Williams’s claim without
a hearing. The court held that “Williams’s challenge to how the ballots were printed should have
— and could have — been brought before the election. Because he failed to address the county’s
method of alternating the candidates’ names on the ballots prior to the election, he cannot, after
the election, question the county’s procedure.” Id., 9 14. Alternatively the court held, citing
Findley v. Sorenson, that Williams had failed to state a claim because he had not plausibly alleged
that the purported misconduct of election officials might have affected the outcome of the election.
1d., 99 15-20.

The same rules applied here, in the same way as in Williams. The alleged procedural
violation of the election laws (here, the sampling of ballots for the hand court audit by voting center
rather than by precinct) resulted directly from pre-election decisions that were known, or should
have been known, to the party claiming to be aggrieved. The implementation of the questioned
procedure began before the election (in Williams, when the ballots were printed; here, when the
political party officials chose the Hand Count Board members) though the alleged harm occurred
later (in Williams, during the election itself; here, immediately after the election when the polling
places were sampled for audit). The time for testing whether the procedure comported with the
law, here as in Williams, was likewise before the election.

Similarly, here as in Williams, the plaintiff failed to state a viable post-election claim. The
plaintiff here demanded a hand count audit “in strict accordance” with the statute, Verified
Complaint at 1, at a time when an alleged failure strictly to comply did not give rise to a cause of
action. The plaintiff offered only suspicion of wrongdoing, in a situation that required it to plead
specific, facially credible facts backed by “the most credible, positive, and unequivocal evidence”
of fraud or malfeasance. The plaintiff here did not even allege facts that cast doubt on the reliability
of the hand count audit, let alone the outcome of the election or the honesty of the officials who
administered it. The law therefore required immediate dismissal of the case.

The Proposed Amendment Adding a Claim for Injunctive Relief Was Futile

When this case was dismissed, Plaintiff’s Motion for Leave to File an Amended Complaint
was pending. The plaintiff asked in the motion for permission to add an application for preliminary
injunction to the application for a writ of mandamus and the declaratory judgment claim. The
plaintiff sought to enjoin the defendants from certifying the countywide voting results and issuing
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the official canvass “until there has been a judgment or other dispositive ruling in this matter, and
the terms of such ruling or judgment, if any, have been complied with.” Application for
Preliminary Injunction at 1.

A party seeking a preliminary injunction traditionally must establish four criteria: (1) a
strong likelihood of success on the merits, (2) the possibility of irreparable injury if the requested
relief is not granted, (3) a balance of hardships favoring that party, and (4) public policy favoring
a grant of the injunction. Arizona Association of Providers for Persons with Disabilities v. State of
Arizona, 223 Ariz. 6,219 P.3d 216 12 (App. 2009). As with any request to amend the complaint,
however, a request to add a claim for an injunction may be denied if the amendment would be
futile. First Citizens Bank & Trust Company v. Morari, 242 Ariz. 562, 399 P.3d 109 § 12 (App.
2017).

The plaintiff’s application for a preliminary injunction was futile here. The underlying
election challenge had no chance of success, for all of the reasons stated above. The plaintiff could
not show irreparable injury from the certification of the election results, or a favorable balance of
hardships, because the plaintiff could not explain how, exactly, it would benefit from a do-over of
the hand count audit. At the November 18 oral argument, counsel said, “It’s about making sure
there’s no error, making sure there’s no fraud.” But that explanation ran headfirst into the public
policy that prohibits judicial intervention into an election based on mere suspicion that something
went wrong. As a matter of policy, the public’s interest in “the certainty and accuracy of an
election” far outweighed what the Arizona Republican Party described as “the importance . . . of
doing everything with respect to this election ‘by the book.” Application for Preliminary
Injunction at 3. In short, all four criteria weighed against the request for injunctive relief.

For all these reasons,

IT IS ORDERED affirming the order of dismissal filed November 19, 2020.
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From: Judd, Peaay
To: _@gmail.com

Subject: FW: Letter to the Cochise Board of Supervisors
Date: Wednesday, October 26, 2022 3:18:00 PM
Attachments: 10.25.2022 Letter to Cochise BOS re Hand Count Exhibit attached.pdf

From: Kori Lorick <KLorick@azsos.gov>

Sent: Tuesday, October 25, 2022 9:46 AM

To: Crosby, Tom <TCrosby@cochise.az.gov>; English, Ann S <AEnglish@cochise.az.gov>; Judd, Peggy
<PJudd@cochise.az.gov>

Cc: Marra, Lisa M <LMarra@cochise.az.gov>; Stevens, David <DStevens@cochise.az.gov>; Gilman,
Sharon <SGilman@-cochise.az.gov>; Karwaczka, Richard <RKarwaczka@cochise.az.gov>; Mattix,
Timothy <TMattix@cochise.az.gov>; Roberts, Christine <CRoberts@cochise.az.gov>

Subject: Re: Letter to the Cochise Board of Supervisors

| CAUTION: EXTERNAL EMAIL*
Please find correspondence from the Secretary of State's Office attached.

Thank you,
Kori

From: Kori Lorick

Sent: Wednesday, October 19, 2022 6:15 PM

To: tcrosby@cochise.az.gov <tcrosby@cochise.az.gov>; aenglish@cochise.az.gov
<aenglish@cochise.az.gov>; pjudd@cochise.az.gov <pjudd@cochise.az.gov>

Cc: Marra, Lisa M <Lmarra@cochise.az.gov>; David Stevens <dstevens@cochise.az.gov>; Gilman,
Sharon <SGilman@cochise.az.gov>; rkarwaczka@cochise.az.gov <rkarwaczka@cochise.az.gov>;
tmattix@cochise.az.gov <tmattix@cochise.az.gov>; croberts@cochise.az.gov
<CRoberts@cochise.az.gov>

Subject: Letter to the Cochise Board of Supervisors

Please see the attached letter regarding the proposal to hand count ballots for the 2022
General Election. If | can provide additional information, please let me know.

Thank you,

Kori

State Elections Director
Arizona Secretary of State's Office
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KATIE HOBBS

SECRETARY OF STATE
October 25, 2022
Via Email

Cochise County Board of Supervisors
Tom Crosby, tcrosby@cochise.az.gov
Ann English, aenglish@cochise.az.gov
Peggy Judd, pjudd@cochise.az.gov

Re: 2022 General Election Hand Count Audit

Dear Cochise County Board of Supervisors:

Last week, the Secretary of State’s Office wrote to warn you against proceeding with
a full hand count of all ballots cast in Cochise County during the November 2022 General
Election. As detailed in that letter, a full hand count would not only have been illegal but
would also have (1) undermined the orderly administration of this election, (2) raised
serious security and ballot chain of custody concerns, (3) caused voter confusion in the
middle of early voting and mere weeks before Election Day, and (4) threatened the County’s
ability to timely canvass the election as required by law.

For all these reasons, the Secretary listened carefully to yesterday’s Board meeting
and is grateful the Board took her cautionary words seriously and voted unanimously to
reject “a hand count of all ballots cast in the General Election to be held on November 8,
2022, to be completed prior to Canvass of Election Results.” This item should never have
found its way onto the Board’s agenda, and the Secretary applauds the other Cochise
County officials, including the County Attorney, and numerous Arizonans who also spoke
out against that dangerous course of action. Their courage and commitment to uphold the
Constitution and laws of the State of Arizona—in the face of unfounded efforts to sow
chaos, doubt, and distrust in our elections—deserves our recognition and praise.

Despite the Board’s rejection of a full hand count, it did approve the following
secondary agenda item:

Pursuant to ARS 16-602 B; the County Recorder or other officer in charge of
elections shall take such action necessary to perform a hand count audit of all
County precincts for the 2022 General Election to assure agreement with the

1
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voting machine count. Such audit shall be completed prior to the canvass of
general election results by the Board of Supervisors.

The Secretary, like the Cochise County Attorney, continues to have serious concerns about
the legality of this agenda item, particularly considering the lack of any details as to how
the Board intends to proceed and the fact that the election is just two weeks away. But
because the Board voted to conduct a full precinct hand count audit “pursuant to” A.R.S. §
16-602(B), the Secretary believes it is important to lay out precisely what that statute and
the 2019 Election Procedures Manual (“EPM”) require. After all, the Board has only those
powers “expressly conferred by statute,” and the Board “may exercise no powers except
those specifically granted by statute and in the manner fixed by statute.” Hancock v.
McCarroll, 188 Ariz. 492, 498 (App. 1996) (citations omitted).

Under A.R.S. § 16-602(B) and the EPM, the County’s precinct hand count audit
must comply with the following, among other, requirements:

1. Because Cochise County uses a vote center model, each vote center is
considered to be a precinct/polling place for the purposes of the precinct hand
count audit under A.R.S. § 16-602. EPM Ch. 11, III(A); see also Arizona
Republican Party v. Fontes, No. CV2020014553 (Maricopa Cnty. Super. Ct.
Dec. 21, 2020) (attached as Exhibit 1).

2. The precinct hand count audit may only be conducted on regular
ballots cast at vote centers in Cochise County on Election Day and may not
include any early ballots (regardless of when or how they were returned).
A.R.S. § 16-602(B)(1); EPM Ch. 11, III(A). The early ballot hand count audit
is expressly limited to one percent of early ballots and controlled by A.R.S. §
16-602(F), a statute the Board did not—and could not—invoke in approving
an expanded precinct hand count audit. See also EPM, Ch. 11, III(B).

3. The precinct hand count audit cannot begin “until all ballots voted in
the precinct polling places have been delivered to the central counting center”
and “[t]he unofficial vote totals from all precincts [have been] made public.”
A.R.S. § 16-602(B)(1).

4, The precinct hand count audit cannot be conducted as to all races on
the ballot, but instead is limited to four contested races that must be selected
“by lot.” Specifically, the participating county political party chairpersons
shall select by lot one statewide ballot measure, one race for statewide office,
one race for federal office, and one race for legislative office. A.R.S. § 16-
602(B)(2), (6); EPM Ch. 11, V-VIL.

5. The precinct hand count audit must be conducted by representatives
of the political parties entitled to representation on the state ballot through a
process that requires the cooperation of those political parties. See A.R.S. §
16-602(B)(7). The audit “shall not proceed” unless the political parties provide
the recorder or other officer in charge of elections with “a sufficient number of
persons by 5:00 p.m. on the Thursday preceding the election and a sufficient
number of persons, pursuant to this paragraph, arrive to perform the hand
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count.” Id. And even then, “for the hand count to proceed, not more than
seventy-five percent of the persons performing the hand count shall be from
the same political party.” Id.

6. Precinct hand count board members and alternates must be registered
to vote in Arizona. Candidates appearing on the ballot, except for precinct
committeeman, may not serve as board members. And all board members
must take the oath specified in A.R.S. § 38-231(E); EPM Ch. 11, I.

7. The precinct hand count must be completed in time for the County to
meet its statutory canvass deadline under A.R.S. § 16-642(A). The results of
the precinct hand count audit must be provided to the Secretary to be
publicly posted on the Secretary’s website. A.R.S. § 16-602(]).

These are just some of the requirements for a precinct hand count audit established
by the Legislature and in the EPM, and from which the Board has no discretion to deviate.
Hancock, 188 Ariz. at 498. Any attempt by the Board to circumvent these mandates and
conduct a full hand count audit of all ballots cast in the county, under the false premise
that it is proceeding pursuant to A.R.S. § 16-602(B), would be unlawful. And under no
circumstance should the Board’s misguided effort to conduct an expanded hand count be
permitted to delay the County’s canvass and certification of election results.

The Secretary thus requests that the Board confirm in writing, no later
than 5:00 p.m. on October 26, that:

1. The Board will not attempt to conduct a full hand count of all
ballots cast in Cochise County under the false premise that it is
proceeding pursuant to A.R.S. § 16-602(B); and

2. The Board will follow all applicable requirements in statute
and the EPM when conducting its expanded precinct hand count
audit under A.R.S. § 16-602(B).

If the County refuses to provide these assurances or takes any action in furtherance
of an unlawful full hand count of all ballots cast, the Secretary will take all available legal
action, including filing a special action to compel the County’s compliance with these non-
discretionary legal duties. If the Board does not respond by 5:00 p.m. on October 26, the
Secretary will deem the Board’s silence to be an admission that it is threatening to proceed
without or in excess of jurisdiction or legal authority.

Please let me know if you need any additional information. We look forward to your
prompt response.
Sincerely,

Kori Lorick
State Elections Director
Arizona Secretary of State Katie Hobbs
3
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cc
Tim Mattix, Clerk of the Board
tmattix@cochise.az.gov

Christine Roberts, Chief Civil County Attorney
croberts@cochise.az.gov

Richard Karwaczka, County Administrator
rkarwaczka@cochise.az.gov

Sharon Gilman, Deputy County Administrator,
sgilman@cochise.az.gov

Lisa Marra, Elections Director
Imarra@cochise.az.gov

David Stevens, County Recorder
dstevens@cochise.az.gov
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RULING

Arizona law requires election authorities to validate electronic vote counts by manually
recounting random batches of ballots. For this process, called the “hand count audit,” election
officials enlist representatives of Arizona’s political parties to sample and count the ballots.
Following the 2020 general election, Republican, Democratic and Libertarian Party appointees
hand-counted 2917 ballots cast on voting machines at polling places in Maricopa County, and
5000 additional early (mail-in) ballots. The hand counts verified that the machines had counted
the votes flawlessly. Maricopa County, Arizona General Election - November 3, 2020 Hand
Count/Audit Report (“Audit Report”), available at https://azsos.gov/election/2020-general-
election-hand-count-results (last visited December 9, 2020).
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In this lawsuit, the plaintiff Arizona Republican Party asked for a court order directing the
defendant Maricopa County officials to redo the hand count audit using different batches of ballots.
The plaintiff baldly asserted that this relief was necessary to maintain “confidence in the integrity
of our elections,” without alleging any facts to show that the machines might have miscounted the
votes. The plaintiff could not explain why the suit had not been filed before the election, or what
purpose another audit would serve.

This order explains why the Arizona Republican Party’s case was meritless, and the
dismissal order filed November 19, 2020 was required, under applicable Arizona law. What
remains is intervenor Arizona Secretary of State's application for an award of attorneys' fees. That
application will require the Court to decide whether the Republican Party and its attorneys brought
the case in bad faith to delay certification of the election or to cast false shadows on the election’s
legitimacy. See Arizona Revised Statutes § 12-349(A) (court “shall” assess fees and costs against
a party or attorney when the party’s claim is brought “without substantial justification” or “solely
or primarily for delay”).

ELECTION LAW BACKGROUND; AND THE ISSUE IN THIS CASE

Section 16-602 of the Arizona Revised Statutes requires a hand count audit of any election
in which the votes are cast or counted on “an electronic voting machine or tabulator.” A.R.S. §
16-602(A). The hand count audit verifies that the machines are working properly and accurately
counting votes by hand counting some ballots and comparing the result to the machine count of
those same ballots. The statute calls for the ballots cast on the voting machines at the polling
places to be audited separately from the early (mail-in) ballots. Compare A.R.S. § 16-602(B)(1)
with A.R.S. § 16-602(F). The election results do not become “official” until the hand count audits
confirm the accuracy of the machine counts. A.R.S. § 16-602(C).

Subsection (B) of section 16-1602 sets out hand count audit procedures for ballots cast on
voting machines at polling places. The process starts before the election, when the county officer
in charge of elections tells the county political party chairs' how many of the parties’ designees
will be needed to perform the hand count. A.R.S. § 16-602(B)(7). At least a week before the
election, the party chairs name the individuals who will physically count the ballots. /d. After the
election, when the polls have closed and the unofficial vote totals have been made public, the party
chairs take turns randomly choosing a limited number of specific polling places for audit. A.R.S.
§ 16-602(B)(1). The party chairs also choose the specific races that will be audited, A.R.S. § 16-
602(B)(6), except that the presidential race is always audited. A.R.S. § 16-602(B)(5).

! The county political parties are effectively subgroups of the recognized state political parties under

Arizona law. See A.R.S. section 16-825 (state committee of each party consists of county party chairs and
one member of each county committee for every three elected at the county level).
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The hand count must begin within twenty-four hours after the polls have closed. A.R.S. §
16-602(I). If the limited hand count produces evidence that the machine count might be inaccurate
in some way, the hand recount expands in stages. A.R.S. § 16-602(C).2 But when the limited
hand count matches the machine count for a given race, “the results of the electronic tabulation
constitute the official count for that race.” Id. In all events, the hand count audit must be completed
before the canvassing of the county election results. A.R.S. § 16-602(I). The responsible county
officials must report the results of the audit to the secretary of state, who in turn must make the
results publicly available on the secretary of state's website. Id.

The provision of section 16-602 at issue in this case, concerning the selection of polling
places for audit, reflects the longstanding Arizona practice of organizing elections around political
precincts. When the election is organized by precinct, the county board of supervisors establishes
“a convenient number” of precincts before each election, and then designates one polling place in
each precinct for the voters who resided in that precinct. See A.R.S. § 16-411(B). Consistent with
that model, the statute refers to sampling of “precincts.””

2 The hand recount can extend to an entire county or jurisdiction, if necessary. A.R.S. § 16-602(D).

Under some circumstances it can be treated as the official count. A.R.S. § 16-602(E). When the hand
recount expands to cover an entire jurisdiction, the secretary of state must make available to the superior
court “the escrowed source code for that county,” and the judge then must appoint an independent expert
with software engineering expertise to review the software and “issue a public report to the court and to the
secretary of state regarding the special master's findings on the reasons for the discrepancies.” A.R.S. § 16-
602()).

3 The text of the statute says, in pertinent part:

B. For each countywide primary, special, general and presidential preference election, the
county officer in charge of the election shall conduct a hand count at one or more secure
facilities. The hand count shall be conducted as prescribed by this section and in accordance
with hand count procedures established by the secretary of state in the official instructions
and procedures manual adopted pursuant to § 16-452. . . . The hand count shall be
conducted in the following order:

1. Atleast two per cent of the precincts in that county, or two precincts, whichever
is greater, shall be selected at random from a pool consisting of every precinct in
that county. The county political party chairman for each political party that is
entitled to continued representation on the state ballot or the chairman's designee
shall conduct the selection of the precincts to be hand counted. The precincts shall
be selected by lot without the use of a computer, and the order of selection by the
county political party chairmen shall also be by lot.
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In 2011, the Legislature authorized Arizona counties to establish “voting centers” as
polling places in place of the traditional precinct locations. 2011 Ariz. Legis. Serv. Ch. 331 (H.B.
2303) (West) section 3, codified at A.R.S. § 16-411(B)(4). At a voting center, any voter in the
county can receive an appropriate ballot and lawfully cast the ballot on Election Day. Id. But the
Legislature chose not to amend section 16-602 to specify hand count audit procedures for voting
center elections. In fact, section 16-602 does not refer to voting centers at all.

Instead the Legislature delegated to the secretary of state the authority to make rules for
hand count audits, including audits of elections conducted at voting centers. It did so by amending
a sentence in section 16-602(B) that had read, “[t]he hand count shall be conducted as prescribed
by this section.” The sentence as amended in 2011 says, “[t]he hand count shall be conducted as
prescribed by this section and in accordance with hand count procedures established by the
secretary of state in the official instructions and procedures manual adopted pursuant to § 16-
452.” 2011 Ariz. Legis. Serv. Ch. 331 (H.B. 2303) (West) section 8, codified at A.R.S. § 16-
602(B) (emphasis added).

The “official instructions and procedures manual adopted pursuant to § 16-452” is known
as the Elections Procedures Manual. Arizona Secretary of State, State of Arizona Elections
Procedures Manual (December 2019) (“Election Procedures Manual”), available at
https://azsos.gov/about-office/media-center/documents (last visited November 25, 2020). The
Elections Procedures Manual comprehensively lays out process and procedure details for Arizona
elections. A new edition issues not later than December 31 of each odd-numbered year
immediately preceding the general election. A.R.S. § 16-452(B). Each new edition must be
formally approved by both the Governor and the Attorney General. Id. The current edition, issued
at the end of 2019, received the endorsement of both Governor Ducey and Attorney General
Brnovich.

Under the authority of section 16-602(B), the Election Procedures Manual gives detailed
instructions to the county officials who conduct hand count audits. Election Procedures Manual
at 213-234. The rule on sampling polling places for voting center election audits is straightforward
and simple. “Each vote center shall be considered to be a precinct/polling location during the
selection process and the officer in charge of elections must conduct a hand count of regular ballots
from at least 2% of the vote centers, or two vote centers, whichever is greater.” Election
Procedures Manual at 216. Consistent with that directive, Maricopa County’s 2020 general
election hand count audit focused on a random sample of the voting centers that served as polling
places.

ARS. § 16-602(B)
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The plaintiff here claimed that the Maricopa County hand count did not comply with
section 16-602, because the statute refers to selection of “precincts” for audit and says nothing
about voting centers. The plaintiff asked the Court to order Maricopa County election officials to
identify all of the ballots cast at the voting centers by residents of randomly sampled precincts, and
to hand count those ballots to see whether the count matched the electronic vote count.

RELEVANT FACTS AND PROCEDURAL HISTORY

The decision to conduct the 2020 election at voting centers instead of precinct polling
places was made by the Maricopa County Board of Supervisors on September 16, 2020. See
Maricopa County Elections Department, Election Day & Emergency Voting Plan — November
General  Election  (September 16, 2020), (“Election Plan”), available at
https://recorder.maricopa.gov/pdf/Final%20November%202020%20General%20Election%20Da
vy%20and%20Emergency%20Voting%20Plan%209-16-20.pdf (last visited Nov. 25, 2020). The
Board’s decision effectively determined that the hand count audit likewise would focus on voting
centers, since that is what the Elections Procedures Manual requires. There is no record, however,
that the Republican Party expressed any objection, before the Board of Supervisors or to the
officials who carried out the election plan. No one sought judicial intervention to clarify the
alleged mismatch between the manual and the statute.

“The start of the hand count can be defined as the official training of the Hand Count Board
members, selection of the precincts and races, coordinating the hand count with the party leaders,
or any other activity that furthers the progress of the hand count for that election.” Election
Procedures Manual at 225. By that definition, the 2020 general election hand count arguably
started in Maricopa County two weeks before the election, when the county officer in charge of
elections told the county political party chairs how many of their respective members would be
needed to serve on the “Hand Count Boards,” and moved forward a week later, when the county
chairs designate Hand Count Board members and alternates. See Elections Procedures Manual at
213. Again there is no record of any objection from the Republican Party when these steps were
taken. No one asked for a judicial declaration that the county election officials were planning to
recount the wrong ballots.

The official audit report says that the Maricopa County hand count began on the day after
the general election, November 4. Maricopa County, Arizona General Election — November 3,
2020 Hand Count/Audit Report (“Audit Report™), available at https://azsos.gov/election/2020-
general-election-hand-count-results (last visited December 9, 2020). That evening, the Maricopa
County chairs of the Arizona Republican, Democrat and Libertarian parties took turns choosing
“the polling places (vote centers) to be audited.” /d. On November 7, the volunteers appointed by
the parties began counting the ballots cast at the selected voting centers. /d. They completed the
task mid-day on November 9. Id. In all they hand-counted 2917 ballots from four voting centers,
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and another 5000 randomly sampled Maricopa County early (mail-in) ballots. /d. Nothing in the
official report suggests that the Republican Party expressed disagreement, at any point in the
process. Id.

As far as the court record shows, the complaint in this case stated the Arizona Republican
Party’s objection to the 2020 general election hand count audit for the first time. Filed on
November 12, the complaint was framed as though the hand count had not yet begun when the
complaint was filed. “Verified Complaint” at 1 (“Because the "sampling’ is expected to begin
soon, Plaintiff seeks expedited relief.””) The complaint requested a declaratory judgment that the
law requires sampling of precincts rather than voting centers for the hand count audit, and a writ
of mandamus directing Maricopa County officials to conduct the hand count audit accordingly.

Responding to the complaint in a motion to dismiss, on November 16, the defendants
advised the Court that by September 12 the hand count audit had already been completed, reported
and posted on the secretary of state’s website.* The report showed that the hand count matched
the machine count exactly. See Audit Report (“No discrepancies were found by the Hand Count
Audit Boards.”) The plaintiff reacted by applying for an injunction to bar the Board of Supervisors
from certifying the election results. The plaintiff continued to assert, even in the face of the audit
showing a flawless vote tabulation, that a second hand count of a different sample of ballots was
necessary to avoid “lingering questions” and a “cloud” over the “legitimacy” of the election.”
Application for Preliminary Injunction at 3.

THE REASONS THE PLAINTIFF’S CASE WAS DISMISSED

The plaintiff’s claim for mandamus relief failed because the duty of County election
officials was to comply with the Election Procedures Manual, and they did so. The declaratory
judgment claim failed because its extreme tardiness prejudiced both the defendant county officials
and the public interest. Both those claims, and the mid-case request for an injunction, were
prohibited post-election challenges to election procedures. These issues are addressed in turn. The
question whether the Elections Procedures Manual correctly applies section 16-602(B) is not
addressed, because the plaintiff did not make the showing necessary to justify that inquiry.

4 What exactly the Arizona Republican Party and its attorney knew or had reason to know about the

status of hand count audit, at the time of filing the complaint, will be an issue on the application for
attorneys’ fees. The Republican Party appears to have had constructive knowledge, at least, of facts that
contradicted the allegations in the complaint. The attorney (who also verified the complaint) said he “did
not receive a copy” of the audit report until after the suit had been filed, Plaintiff’s Response to
Defendant/Intervenors’ Motion to Dismiss at 3, n.1, but what he knew about the audit when he filed the
complaint is unclear.
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Mandamus Did Not Apply Because the Election Officials Followed the Law

The plaintiff presented its case primarily as a claim for mandamus relief. A writ of
mandamus is an extraordinary remedy issued by a court against a public officer to compel the
officer to perform an act required by law. Sears v. Hull, 192 Ariz. 65, 961 P.2d 1013, para. 11
(1998); Adams v. Bolin, 77 Ariz. 316, 322-323, 271 P.2d 472 (1954). If the officer is not
specifically required to perform the duty or has any discretion as to what shall be done, the court
may not issue the writ. Adams v. Bolin, 77 Ariz. 316 at 323.

Maricopa County officials had no discretion, under Arizona law, to hand count precincts
instead of voting centers for the hand count audit. A county official’s authority is limited to those
powers expressly or impliedly delegated to him or her by state law. Arizona Public Integrity
Alliance v. Fontes, 475 P.3d 303 914 (2020). The Elections Procedures Manual directs county
election officials to treat the voting centers as “precincts” for purposes of the hand count audit.
Election Procedures Manual at 216. The manual has the force of law, meaning that county election
officials must do as it says. Arizona Public Integrity Alliance v. Fontes, 475 P.3d 303 416 (2020).
Maricopa County officials therefore could not lawfully have performed the hand count audit the
way the plaintiffs wanted it done. If they had done so, they would have exposed themselves to
criminal punishment. See A.R.S. § 16-452(C) (a person who violates a rule in the Election
Procedures Manual is guilty of a class 2 misdemeanor).

Since Maricopa County election officials had no power to vary from the Election
Procedures Manual rules for the hand count audit, this Court likewise has no authority to issue a
writ of mandamus to compel them to do so. “It is the duty of the court so far to adhere to the
substantial requirements of the law in regard to elections as to preserve them from abuses
subversive of the right of electors.” Hunt v. Campbell, 19 Ariz. 254, 269, 169 P. 596, 602 (1917).
A judge cannot change election rules whenever someone has “questions” or “concerns” about the
results. A writ of mandamus lies only if election officials fail to follow the rules established by
the law — here, the Election Procedures Manual. When Maricopa County officials conducted the
hand count audit, they followed the Elections Procedures Manual to the letter. As a result, there
was and is no basis for mandamus relief.

The Request for Declaratory Relief Was Way Too Late
There are legally appropriate ways to test the validity of the Elections Procedures Manual
in court. The political party has the right to sue for a judicial determination of whether the
Elections Procedures Manual follows the law. The Arizona Republican Party nominally did that

here, by asking the court to “declare that the hand count sampling be of “precincts . . . and not of
“vote centers.” Verified Complaint at 5. But the law sets out basic rules, for that kind of lawsuit,
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that were not followed here. The suit was brought against the wrong party, and far too late, for the
requested relief.

Arizona's Uniform Declaratory Judgments Act, A.R.S. §§ 12—-1831 through 12-1846, is an
“instrument of preventive justice” that allows a court to determine a person's rights, status or other
legal relations. Canyon del Rio Investors, L.L.C. v. City of Flagstaff, 227 Ariz. 336, 258 P.3d 154
9 18 (App. 2011). When a justiciable controversy exists, the Act allows adjudication of rights
before the occurrence of a breach or injury necessary to sustain a coercive action for damages or
injunctive relief. Id. A justiciable controversy arises when the party seeking the declaration has
a real, present interest in the issue and the party being sued has a real, present interest in opposing
the declaration being sought. Moore v. Bolin, 70 Ariz. 354, 358, 220 P.2d 850, 852-853 (1950).

A party seeking a declaratory judgment must file suit against the appropriate party. On a
claim like this one, where the plaintiff says that government officials have misinterpreted the law,
the proper defendant is the government agency or official responsible for the interpretation. The
official responsible for the Elections Procedures Manual, including the hand count audit rules, is
the secretary of state. A.R.S. § 16-452. The secretary of state therefore should have been named
as the defendant in this case for purposes of the declaratory judgment claim.

The plaintiff chose to sue Maricopa County election officials instead of the secretary of
state. County officials have no power to rewrite the Elections Procedures Manual. As a result, the
plaintiff’s request for a declaratory judgment against them was futile. Fortunately for the plaintiff,
the secretary of state chose to intervene. But for that decision, the declaratory judgment claim
would have been dismissed out of hand.

A party seeking a declaratory judgment also must file suit at the appropriate time.
Declaratory relief cannot be sought until a justiciable controversy has arisen. Arizona State Board
of Directors for Junior Colleges v. Phoenix Union High School District, 102 Ariz. 69, 73, 424
P.2d 819, 823 (1967). On the other hand, the party seeking relief must not unduly delay. A legal
doctrine called /aches discourages dilatory conduct by litigants. Lubin v. Thomas, 213 Ariz. 496,
144 P.3d 510910 (2006). Laches requires dismissal of a case when unreasonable delay in bringing
the claim prejudices the opposing party or the administration of justice. Id.

This case is a textbook example of unreasonable delay that calls for the application of
laches. The plaintiff could have gone forward with the case months ago. Instead it waited until
after the election, after the statutory deadline for commencing the hand count audit, and (as it
turned out) after the completion of the audit. The delay prejudiced both the defendants and the
public. That defect, unlike the failure to sue the proper party, could not have been fixed.
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The plaintiff itself admitted that its claim could have been filed long ago. In one of its
filings, the plaintiff said, “until this election cycle, there was simply no real case or controversy to
decide in Maricopa County . . . because the county used the ‘precinct’ model” instead of the voting
center model. Plaintiff’s Response to Defendant/Intervenors’ Motion to Dismiss at 3. The
necessary implication is that a justiciable controversy arose when the Board of Supervisors first
approved the use of voting centers for 2020 election cycle. Since the first elections in 2020 were
the presidential preference primaries on March 17, the decision to use voting centers for those
elections happened in January, or February at the latest. The plaintiff could have filed the case
then, or at any time in the eight or nine months since.

Even if the focus is narrowed to the general election, the plaintiff delayed unreasonably.
The Board of Supervisors passed the resolution authorizing the use of voting centers for the general
election on September 16. The plaintiff unquestionably could have brought the action then.
Instead the plaintiff waited another eight weeks to file the complaint, until the election was over
and the statutory post-election deadline for commencing the hand count audit had passed.

The plaintiff asserted that its eleventh-hour filing decision primarily stemmed from worries
about election integrity. “[Plerhaps most importantly (and obviously) of all concern about
potential widespread voter fraud has taken on a special significance in this general election,
warranting a thorough focus on these [election] laws and compelling Plaintiff to take action.”
Plaintiff’s Response to Defendant/Intervenors’ Motion to Dismiss at 2. Setting aside for the
moment the illogic of an attempt to disprove a theory for which no evidence exists, the plaintiff’s
defense of the case’s timing failed on its own terms. The filing delay created a situation in which
an order requiring another audit with different rules would only have amplified public distrust.

The Arizona Supreme Court very recently highlighted the prejudice caused by belated
lawsuits directed at election rules. The issue arose when the Maricopa County Recorder proposed
sending out mail-in ballots with instructions different than those specified in the Elections
Procedures Manual. Arizona Public Integrity Alliance v. Fontes, 475 P.3d 303 (2020).
Disallowing the Recorder’s proposal, our Supreme Court warned: “When public officials, in the
middle of an election, change the law based on their own perceptions of what they think it should
be, they undermine public confidence in our democratic system and destroy the integrity of the
electoral process.” 475 P.3d 303 9 4 (emphasis in original).

The Supreme Court’s admonition to public officials who would change the rules “in the
middle of the election,” applies squarely to this case. It applies to the Maricopa County officials
administering the election. It applies to the Arizona Republican Party as an official participant in
the election. Most importantly, it applies to this Court, when a participant in the election asks the
court to change an election process that is already underway or, worse, to order election officials
to do it over using different rules. Either way, the only possible answer is “no.”
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The plaintiff also failed to acknowledge the prejudice that its delay caused Maricopa
County. The plaintiff argued that there was still time to conduct another audit before the deadline
for the canvass. Assuming (generously) that the plaintiff was right about that, the argument
ignored the cost to the county of repeating the hand count audit. A second audit would have cost
tax dollars and disrupted the orderly administration of the election. The fact that the second audit
would have been conducted under tight deadlines, with election resources at a premium, would
have multiplied those costs. For that reason also, the plaintiff’s declaratory relief claim was not
well taken.

A Post-Election Judicial Inquiry into Election Procedures Was Not Justified

It is telling that the plaintiff lost interest in the declaratory judgment claim, and pivoted
instead to the request for an injunction to stop the certification of the election and the canvass of
the results, as soon as the defendants made clear that the hand count audit has been completed.
The plaintiff could have pursued the declaratory judgment claim to determine how to audit future
voting center elections. That it did not do so demonstrates that its real interest was not the audit
procedure as such. The real issue, evidently, was the outcome of the 2020 election.

Arizona law categorically prohibits this kind of post-election lawsuit. Actions concerning
alleged procedural violations of the electoral process must be brought prior to the actual election.
Sherman v. City of Tempe, 202 Ariz. 339, 342,45 P.3d 336 (2002). “[TThe procedures leading up
to an election cannot be questioned after the people have voted, but instead the procedures must
be challenged before the election is held.” Tilson v. Mofford, 153 Ariz. 468, 470, 737 P.2d 1367
(1987) (emphasis in original). “If parties allow an election to proceed in violation of the law which
prescribes the manner in which it shall be held, they may not, after the people have voted, then
question the procedure.” Kerby v. Griffin, 48 Ariz. 434, 444, 62 P.2d 1131 (1936). Our state
Supreme Court long ago explained why this rule exists, in terms that remain relevant today.

The temptation to actual fraud and corruption on the part of the candidates and their
political supporters is never so great as when it is known precisely how many votes
it will take to change the result; and men who are willing to sell their votes before
election will quite as readily sell their testimony afterwards, especially as the means
of detecting perjury and falsehood are not always at hand until after the wrong
sought to be accomplished by it has become successful and the honest will of the
people has been thwarted.

Hunt v. Campbell, 19 Ariz. 254, 277, 169 P. 596, 605 (1917), quoting Oakes v. Finlay, 5 Ariz.
390, 53 P. 173 (1898).
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Because the public interest in protecting “the honest will of the people” is paramount, an
allegation that election officials did not “follow the law” is not sufficient to sustain a post-election
claim. Noncompliance with a procedural rule that could have been enforced by mandamus prior
to the election justifies rejecting the vote afterward only if there has been “actual fraud” or a
demonstrable effect on the election’s outcome. Id. at 267-268, 169 P. at 601-602. The “cardinal
rule,” after the election, is this:

[G]eneral statutes directing the mode of proceeding by election officers are deemed
advisory, so that strict compliance with their provisions is not indispensable to the
validity of the proceedings themselves, and that honest mistakes or mere omissions
on the part of the election officers, or irregularities in directory matters, even though
gross, if not fraudulent, will not void an election, unless they affect the result, or at
least render it uncertain.

Findley v. Sorenson, 35 Ariz. 265, 269, 276 P. 843, 844 (1929).

From these substantive principles, procedural rules follow. One is that election results are
presumed to be valid and free of fraud. Hunt v. Campbell, 19 Ariz. at 268, 169 P. at 602. The
presumption against fraud is especially strong when the election contest “arises from the acts of
public officers, acting under the sanction of their official oaths.” Id. at 271, 169 P. at 603 (citation
and internal punctuation omitted). “The presumption is in favor of the good faith and honesty of
the members of the election board. Regarding their official conduct, like all public officials, courts
never presume fraud against them to impeach their official acts.” Id. at 268, 169 P. at 602. The
election challenger bears the burden of proving the existence of fraud or impropriety. See id. at
264, 169 P. at 600.

Moreover, proof “of the most clear and conclusive character” is necessary to justify
judicial intervention that might jeopardize “the certainty and accuracy of an election.” Id. at 270-
271,169 P. at 603. (citation and internal punctuation omitted). Fraud or impropriety “ought never
to be inferred from slight irregularities, unconnected with incriminating circumstances; nor should
it be held as established by mere suspicions, often having no higher origin than partisan bias and
political prejudices.” Id. at 264, 169 P. at 600. “[N]othing but the most credible, positive, and
unequivocal evidence should be permitted to destroy the credit of official returns. It is not sufficient
to cast suspicion upon them; they must be proved fraudulent before they are rejected.” Id. at 271,
169 P. at 603. “To destroy the credit of the official returns there must be positive and unequivocal
evidence of the fraud, and if the circumstances of a case can be explained upon the hypothesis of
good faith, that explanation will prevail. Id. at 276, 169 P. at 605.

These longstanding rules have stood the test of time. They remain vital today, guarding the
electoral process against the gamesmanship of those who might otherwise hedge against a loss at
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the polls by holding legal issues in reserve or use the law as a tool to thwart the will of the voters.
An example of their recent application, in a case analogous to this one, is Williams v. Fink, 2019
WL 3297254 (Ariz. App. July 22, 2019). Williams, a candidate for Santa Cruz County Superior
Court judge, challenged the result of the election because opposing candidate Fink’s name had
been listed first on most of the ballots.

The Court of Appeals affirmed the trial court’s order dismissing Williams’s claim without
a hearing. The court held that “Williams’s challenge to how the ballots were printed should have
— and could have — been brought before the election. Because he failed to address the county’s
method of alternating the candidates’ names on the ballots prior to the election, he cannot, after
the election, question the county’s procedure.” Id., 9 14. Alternatively the court held, citing
Findley v. Sorenson, that Williams had failed to state a claim because he had not plausibly alleged
that the purported misconduct of election officials might have affected the outcome of the election.
1d., 99 15-20.

The same rules applied here, in the same way as in Williams. The alleged procedural
violation of the election laws (here, the sampling of ballots for the hand court audit by voting center
rather than by precinct) resulted directly from pre-election decisions that were known, or should
have been known, to the party claiming to be aggrieved. The implementation of the questioned
procedure began before the election (in Williams, when the ballots were printed; here, when the
political party officials chose the Hand Count Board members) though the alleged harm occurred
later (in Williams, during the election itself; here, immediately after the election when the polling
places were sampled for audit). The time for testing whether the procedure comported with the
law, here as in Williams, was likewise before the election.

Similarly, here as in Williams, the plaintiff failed to state a viable post-election claim. The
plaintiff here demanded a hand count audit “in strict accordance” with the statute, Verified
Complaint at 1, at a time when an alleged failure strictly to comply did not give rise to a cause of
action. The plaintiff offered only suspicion of wrongdoing, in a situation that required it to plead
specific, facially credible facts backed by “the most credible, positive, and unequivocal evidence”
of fraud or malfeasance. The plaintiff here did not even allege facts that cast doubt on the reliability
of the hand count audit, let alone the outcome of the election or the honesty of the officials who
administered it. The law therefore required immediate dismissal of the case.

The Proposed Amendment Adding a Claim for Injunctive Relief Was Futile

When this case was dismissed, Plaintiff’s Motion for Leave to File an Amended Complaint
was pending. The plaintiff asked in the motion for permission to add an application for preliminary
injunction to the application for a writ of mandamus and the declaratory judgment claim. The
plaintiff sought to enjoin the defendants from certifying the countywide voting results and issuing
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the official canvass “until there has been a judgment or other dispositive ruling in this matter, and
the terms of such ruling or judgment, if any, have been complied with.” Application for
Preliminary Injunction at 1.

A party seeking a preliminary injunction traditionally must establish four criteria: (1) a
strong likelihood of success on the merits, (2) the possibility of irreparable injury if the requested
relief is not granted, (3) a balance of hardships favoring that party, and (4) public policy favoring
a grant of the injunction. Arizona Association of Providers for Persons with Disabilities v. State of
Arizona, 223 Ariz. 6,219 P.3d 216 12 (App. 2009). As with any request to amend the complaint,
however, a request to add a claim for an injunction may be denied if the amendment would be
futile. First Citizens Bank & Trust Company v. Morari, 242 Ariz. 562, 399 P.3d 109 § 12 (App.
2017).

The plaintiff’s application for a preliminary injunction was futile here. The underlying
election challenge had no chance of success, for all of the reasons stated above. The plaintiff could
not show irreparable injury from the certification of the election results, or a favorable balance of
hardships, because the plaintiff could not explain how, exactly, it would benefit from a do-over of
the hand count audit. At the November 18 oral argument, counsel said, “It’s about making sure
there’s no error, making sure there’s no fraud.” But that explanation ran headfirst into the public
policy that prohibits judicial intervention into an election based on mere suspicion that something
went wrong. As a matter of policy, the public’s interest in “the certainty and accuracy of an
election” far outweighed what the Arizona Republican Party described as “the importance . . . of
doing everything with respect to this election ‘by the book.” Application for Preliminary
Injunction at 3. In short, all four criteria weighed against the request for injunctive relief.

For all these reasons,

IT IS ORDERED affirming the order of dismissal filed November 19, 2020.
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From: Judd, Peggy

To: Sharynn Ferrin

Subject: FW: Letter to the Cochise Board of Supervisors

Date: Wednesday, October 26, 2022 6:27:00 PM

Attachments: 10.25.2022 Letter to Cochise BOS re Hand Count Exhibit attached.pdf

This has been discussed and we sent a letter today to Katie, telling her we will conduct our hand
count audit according to applicable statutes. Applicable is her word not ours.

So | don’t know who determines if it is applicable or not... | think we do. AND our awesome analysts
and attorneys. If they get after us... then | guess a judge will decide and WE WILL WIN!

Love ya,

Happy Birthday Mom

| will send you a text with my message for your Audit Family

From: Kori Lorick

Sent: Wednesday, October 19, 2022 6:15 PM

To: tcrosby@cochise.az.gov <tcrosby@cochise.az.gov>; aenglish@cochise.az.gov
<aenglish@cochise.az.gov>; pjudd@cochise.az.gov <pjudd@cochise.az.gov>

Cc: Marra, Lisa M <Lmarra@cochise.az.gov>; David Stevens <dstevens@cochise.az.gov>; Gilman,
Sharon <SGilman@cochise.az.gov>; rkarwaczka@cochise.az.gov <rkarwaczka@cochise.az.gov>;
tmattix@cochise.az.gov <tmattix@cochise.az.gov>; croberts@cochise.az.gov
<CRoberts@cochise.az.gov>

Subject: Letter to the Cochise Board of Supervisors

Please see the attached letter regarding the proposal to hand count ballots for the 2022
General Election. If | can provide additional information, please let me know.

Thank you,
Kori

State Elections Director
Arizona Secretary of State's Office

This E-mail is from an EXTERNAL address. DO NOT click on links or open attachments

unless you trust the sender and know the content is safe. If you suspect this message to be
phishing, please report it using the Phish Alert Button at the top of the email, or forward to

cochise.az.gov(@missedspam.com or contact IT support at 520-432-8301.
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KATIE HOBBS

SECRETARY OF STATE
October 25, 2022
Via Email

Cochise County Board of Supervisors
Tom Crosby, tcrosby@cochise.az.gov
Ann English, aenglish@cochise.az.gov
Peggy Judd, pjudd@cochise.az.gov

Re: 2022 General Election Hand Count Audit

Dear Cochise County Board of Supervisors:

Last week, the Secretary of State’s Office wrote to warn you against proceeding with
a full hand count of all ballots cast in Cochise County during the November 2022 General
Election. As detailed in that letter, a full hand count would not only have been illegal but
would also have (1) undermined the orderly administration of this election, (2) raised
serious security and ballot chain of custody concerns, (3) caused voter confusion in the
middle of early voting and mere weeks before Election Day, and (4) threatened the County’s
ability to timely canvass the election as required by law.

For all these reasons, the Secretary listened carefully to yesterday’s Board meeting
and is grateful the Board took her cautionary words seriously and voted unanimously to
reject “a hand count of all ballots cast in the General Election to be held on November 8,
2022, to be completed prior to Canvass of Election Results.” This item should never have
found its way onto the Board’s agenda, and the Secretary applauds the other Cochise
County officials, including the County Attorney, and numerous Arizonans who also spoke
out against that dangerous course of action. Their courage and commitment to uphold the
Constitution and laws of the State of Arizona—in the face of unfounded efforts to sow
chaos, doubt, and distrust in our elections—deserves our recognition and praise.

Despite the Board’s rejection of a full hand count, it did approve the following
secondary agenda item:

Pursuant to ARS 16-602 B; the County Recorder or other officer in charge of
elections shall take such action necessary to perform a hand count audit of all
County precincts for the 2022 General Election to assure agreement with the

1

AZ-COCHISE-22-1136-A-000156



voting machine count. Such audit shall be completed prior to the canvass of
general election results by the Board of Supervisors.

The Secretary, like the Cochise County Attorney, continues to have serious concerns about
the legality of this agenda item, particularly considering the lack of any details as to how
the Board intends to proceed and the fact that the election is just two weeks away. But
because the Board voted to conduct a full precinct hand count audit “pursuant to” A.R.S. §
16-602(B), the Secretary believes it is important to lay out precisely what that statute and
the 2019 Election Procedures Manual (“EPM”) require. After all, the Board has only those
powers “expressly conferred by statute,” and the Board “may exercise no powers except
those specifically granted by statute and in the manner fixed by statute.” Hancock v.
McCarroll, 188 Ariz. 492, 498 (App. 1996) (citations omitted).

Under A.R.S. § 16-602(B) and the EPM, the County’s precinct hand count audit
must comply with the following, among other, requirements:

1. Because Cochise County uses a vote center model, each vote center is
considered to be a precinct/polling place for the purposes of the precinct hand
count audit under A.R.S. § 16-602. EPM Ch. 11, III(A); see also Arizona
Republican Party v. Fontes, No. CV2020014553 (Maricopa Cnty. Super. Ct.
Dec. 21, 2020) (attached as Exhibit 1).

2. The precinct hand count audit may only be conducted on regular
ballots cast at vote centers in Cochise County on Election Day and may not
include any early ballots (regardless of when or how they were returned).
A.R.S. § 16-602(B)(1); EPM Ch. 11, III(A). The early ballot hand count audit
is expressly limited to one percent of early ballots and controlled by A.R.S. §
16-602(F), a statute the Board did not—and could not—invoke in approving
an expanded precinct hand count audit. See also EPM, Ch. 11, III(B).

3. The precinct hand count audit cannot begin “until all ballots voted in
the precinct polling places have been delivered to the central counting center”
and “[t]he unofficial vote totals from all precincts [have been] made public.”
A.R.S. § 16-602(B)(1).

4, The precinct hand count audit cannot be conducted as to all races on
the ballot, but instead is limited to four contested races that must be selected
“by lot.” Specifically, the participating county political party chairpersons
shall select by lot one statewide ballot measure, one race for statewide office,
one race for federal office, and one race for legislative office. A.R.S. § 16-
602(B)(2), (6); EPM Ch. 11, V-VIL.

5. The precinct hand count audit must be conducted by representatives
of the political parties entitled to representation on the state ballot through a
process that requires the cooperation of those political parties. See A.R.S. §
16-602(B)(7). The audit “shall not proceed” unless the political parties provide
the recorder or other officer in charge of elections with “a sufficient number of
persons by 5:00 p.m. on the Thursday preceding the election and a sufficient
number of persons, pursuant to this paragraph, arrive to perform the hand
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count.” Id. And even then, “for the hand count to proceed, not more than
seventy-five percent of the persons performing the hand count shall be from
the same political party.” Id.

6. Precinct hand count board members and alternates must be registered
to vote in Arizona. Candidates appearing on the ballot, except for precinct
committeeman, may not serve as board members. And all board members
must take the oath specified in A.R.S. § 38-231(E); EPM Ch. 11, I.

7. The precinct hand count must be completed in time for the County to
meet its statutory canvass deadline under A.R.S. § 16-642(A). The results of
the precinct hand count audit must be provided to the Secretary to be
publicly posted on the Secretary’s website. A.R.S. § 16-602(]).

These are just some of the requirements for a precinct hand count audit established
by the Legislature and in the EPM, and from which the Board has no discretion to deviate.
Hancock, 188 Ariz. at 498. Any attempt by the Board to circumvent these mandates and
conduct a full hand count audit of all ballots cast in the county, under the false premise
that it is proceeding pursuant to A.R.S. § 16-602(B), would be unlawful. And under no
circumstance should the Board’s misguided effort to conduct an expanded hand count be
permitted to delay the County’s canvass and certification of election results.

The Secretary thus requests that the Board confirm in writing, no later
than 5:00 p.m. on October 26, that:

1. The Board will not attempt to conduct a full hand count of all
ballots cast in Cochise County under the false premise that it is
proceeding pursuant to A.R.S. § 16-602(B); and

2. The Board will follow all applicable requirements in statute
and the EPM when conducting its expanded precinct hand count
audit under A.R.S. § 16-602(B).

If the County refuses to provide these assurances or takes any action in furtherance
of an unlawful full hand count of all ballots cast, the Secretary will take all available legal
action, including filing a special action to compel the County’s compliance with these non-
discretionary legal duties. If the Board does not respond by 5:00 p.m. on October 26, the
Secretary will deem the Board’s silence to be an admission that it is threatening to proceed
without or in excess of jurisdiction or legal authority.

Please let me know if you need any additional information. We look forward to your
prompt response.
Sincerely,

Kori Lorick
State Elections Director
Arizona Secretary of State Katie Hobbs
3
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cc
Tim Mattix, Clerk of the Board
tmattix@cochise.az.gov

Christine Roberts, Chief Civil County Attorney
croberts@cochise.az.gov

Richard Karwaczka, County Administrator
rkarwaczka@cochise.az.gov

Sharon Gilman, Deputy County Administrator,
sgilman@cochise.az.gov

Lisa Marra, Elections Director
Imarra@cochise.az.gov

David Stevens, County Recorder
dstevens@cochise.az.gov
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ARIZONA REPUBLICAN PARTY JOHN DOUGLAS WILENCHIK
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DANIEL A ARELLANO
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RULING

Arizona law requires election authorities to validate electronic vote counts by manually
recounting random batches of ballots. For this process, called the “hand count audit,” election
officials enlist representatives of Arizona’s political parties to sample and count the ballots.
Following the 2020 general election, Republican, Democratic and Libertarian Party appointees
hand-counted 2917 ballots cast on voting machines at polling places in Maricopa County, and
5000 additional early (mail-in) ballots. The hand counts verified that the machines had counted
the votes flawlessly. Maricopa County, Arizona General Election - November 3, 2020 Hand
Count/Audit Report (“Audit Report”), available at https://azsos.gov/election/2020-general-
election-hand-count-results (last visited December 9, 2020).
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In this lawsuit, the plaintiff Arizona Republican Party asked for a court order directing the
defendant Maricopa County officials to redo the hand count audit using different batches of ballots.
The plaintiff baldly asserted that this relief was necessary to maintain “confidence in the integrity
of our elections,” without alleging any facts to show that the machines might have miscounted the
votes. The plaintiff could not explain why the suit had not been filed before the election, or what
purpose another audit would serve.

This order explains why the Arizona Republican Party’s case was meritless, and the
dismissal order filed November 19, 2020 was required, under applicable Arizona law. What
remains is intervenor Arizona Secretary of State's application for an award of attorneys' fees. That
application will require the Court to decide whether the Republican Party and its attorneys brought
the case in bad faith to delay certification of the election or to cast false shadows on the election’s
legitimacy. See Arizona Revised Statutes § 12-349(A) (court “shall” assess fees and costs against
a party or attorney when the party’s claim is brought “without substantial justification” or “solely
or primarily for delay”).

ELECTION LAW BACKGROUND; AND THE ISSUE IN THIS CASE

Section 16-602 of the Arizona Revised Statutes requires a hand count audit of any election
in which the votes are cast or counted on “an electronic voting machine or tabulator.” A.R.S. §
16-602(A). The hand count audit verifies that the machines are working properly and accurately
counting votes by hand counting some ballots and comparing the result to the machine count of
those same ballots. The statute calls for the ballots cast on the voting machines at the polling
places to be audited separately from the early (mail-in) ballots. Compare A.R.S. § 16-602(B)(1)
with A.R.S. § 16-602(F). The election results do not become “official” until the hand count audits
confirm the accuracy of the machine counts. A.R.S. § 16-602(C).

Subsection (B) of section 16-1602 sets out hand count audit procedures for ballots cast on
voting machines at polling places. The process starts before the election, when the county officer
in charge of elections tells the county political party chairs' how many of the parties’ designees
will be needed to perform the hand count. A.R.S. § 16-602(B)(7). At least a week before the
election, the party chairs name the individuals who will physically count the ballots. /d. After the
election, when the polls have closed and the unofficial vote totals have been made public, the party
chairs take turns randomly choosing a limited number of specific polling places for audit. A.R.S.
§ 16-602(B)(1). The party chairs also choose the specific races that will be audited, A.R.S. § 16-
602(B)(6), except that the presidential race is always audited. A.R.S. § 16-602(B)(5).

! The county political parties are effectively subgroups of the recognized state political parties under

Arizona law. See A.R.S. section 16-825 (state committee of each party consists of county party chairs and
one member of each county committee for every three elected at the county level).
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The hand count must begin within twenty-four hours after the polls have closed. A.R.S. §
16-602(I). If the limited hand count produces evidence that the machine count might be inaccurate
in some way, the hand recount expands in stages. A.R.S. § 16-602(C).2 But when the limited
hand count matches the machine count for a given race, “the results of the electronic tabulation
constitute the official count for that race.” Id. In all events, the hand count audit must be completed
before the canvassing of the county election results. A.R.S. § 16-602(I). The responsible county
officials must report the results of the audit to the secretary of state, who in turn must make the
results publicly available on the secretary of state's website. Id.

The provision of section 16-602 at issue in this case, concerning the selection of polling
places for audit, reflects the longstanding Arizona practice of organizing elections around political
precincts. When the election is organized by precinct, the county board of supervisors establishes
“a convenient number” of precincts before each election, and then designates one polling place in
each precinct for the voters who resided in that precinct. See A.R.S. § 16-411(B). Consistent with
that model, the statute refers to sampling of “precincts.””

2 The hand recount can extend to an entire county or jurisdiction, if necessary. A.R.S. § 16-602(D).

Under some circumstances it can be treated as the official count. A.R.S. § 16-602(E). When the hand
recount expands to cover an entire jurisdiction, the secretary of state must make available to the superior
court “the escrowed source code for that county,” and the judge then must appoint an independent expert
with software engineering expertise to review the software and “issue a public report to the court and to the
secretary of state regarding the special master's findings on the reasons for the discrepancies.” A.R.S. § 16-
602()).

3 The text of the statute says, in pertinent part:

B. For each countywide primary, special, general and presidential preference election, the
county officer in charge of the election shall conduct a hand count at one or more secure
facilities. The hand count shall be conducted as prescribed by this section and in accordance
with hand count procedures established by the secretary of state in the official instructions
and procedures manual adopted pursuant to § 16-452. . . . The hand count shall be
conducted in the following order:

1. Atleast two per cent of the precincts in that county, or two precincts, whichever
is greater, shall be selected at random from a pool consisting of every precinct in
that county. The county political party chairman for each political party that is
entitled to continued representation on the state ballot or the chairman's designee
shall conduct the selection of the precincts to be hand counted. The precincts shall
be selected by lot without the use of a computer, and the order of selection by the
county political party chairmen shall also be by lot.
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In 2011, the Legislature authorized Arizona counties to establish “voting centers” as
polling places in place of the traditional precinct locations. 2011 Ariz. Legis. Serv. Ch. 331 (H.B.
2303) (West) section 3, codified at A.R.S. § 16-411(B)(4). At a voting center, any voter in the
county can receive an appropriate ballot and lawfully cast the ballot on Election Day. Id. But the
Legislature chose not to amend section 16-602 to specify hand count audit procedures for voting
center elections. In fact, section 16-602 does not refer to voting centers at all.

Instead the Legislature delegated to the secretary of state the authority to make rules for
hand count audits, including audits of elections conducted at voting centers. It did so by amending
a sentence in section 16-602(B) that had read, “[t]he hand count shall be conducted as prescribed
by this section.” The sentence as amended in 2011 says, “[t]he hand count shall be conducted as
prescribed by this section and in accordance with hand count procedures established by the
secretary of state in the official instructions and procedures manual adopted pursuant to § 16-
452.” 2011 Ariz. Legis. Serv. Ch. 331 (H.B. 2303) (West) section 8, codified at A.R.S. § 16-
602(B) (emphasis added).

The “official instructions and procedures manual adopted pursuant to § 16-452” is known
as the Elections Procedures Manual. Arizona Secretary of State, State of Arizona Elections
Procedures Manual (December 2019) (“Election Procedures Manual”), available at
https://azsos.gov/about-office/media-center/documents (last visited November 25, 2020). The
Elections Procedures Manual comprehensively lays out process and procedure details for Arizona
elections. A new edition issues not later than December 31 of each odd-numbered year
immediately preceding the general election. A.R.S. § 16-452(B). Each new edition must be
formally approved by both the Governor and the Attorney General. Id. The current edition, issued
at the end of 2019, received the endorsement of both Governor Ducey and Attorney General
Brnovich.

Under the authority of section 16-602(B), the Election Procedures Manual gives detailed
instructions to the county officials who conduct hand count audits. Election Procedures Manual
at 213-234. The rule on sampling polling places for voting center election audits is straightforward
and simple. “Each vote center shall be considered to be a precinct/polling location during the
selection process and the officer in charge of elections must conduct a hand count of regular ballots
from at least 2% of the vote centers, or two vote centers, whichever is greater.” Election
Procedures Manual at 216. Consistent with that directive, Maricopa County’s 2020 general
election hand count audit focused on a random sample of the voting centers that served as polling
places.

ARS. § 16-602(B)
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The plaintiff here claimed that the Maricopa County hand count did not comply with
section 16-602, because the statute refers to selection of “precincts” for audit and says nothing
about voting centers. The plaintiff asked the Court to order Maricopa County election officials to
identify all of the ballots cast at the voting centers by residents of randomly sampled precincts, and
to hand count those ballots to see whether the count matched the electronic vote count.

RELEVANT FACTS AND PROCEDURAL HISTORY

The decision to conduct the 2020 election at voting centers instead of precinct polling
places was made by the Maricopa County Board of Supervisors on September 16, 2020. See
Maricopa County Elections Department, Election Day & Emergency Voting Plan — November
General  Election  (September 16, 2020), (“Election Plan”), available at
https://recorder.maricopa.gov/pdf/Final%20November%202020%20General%20Election%20Da
vy%20and%20Emergency%20Voting%20Plan%209-16-20.pdf (last visited Nov. 25, 2020). The
Board’s decision effectively determined that the hand count audit likewise would focus on voting
centers, since that is what the Elections Procedures Manual requires. There is no record, however,
that the Republican Party expressed any objection, before the Board of Supervisors or to the
officials who carried out the election plan. No one sought judicial intervention to clarify the
alleged mismatch between the manual and the statute.

“The start of the hand count can be defined as the official training of the Hand Count Board
members, selection of the precincts and races, coordinating the hand count with the party leaders,
or any other activity that furthers the progress of the hand count for that election.” Election
Procedures Manual at 225. By that definition, the 2020 general election hand count arguably
started in Maricopa County two weeks before the election, when the county officer in charge of
elections told the county political party chairs how many of their respective members would be
needed to serve on the “Hand Count Boards,” and moved forward a week later, when the county
chairs designate Hand Count Board members and alternates. See Elections Procedures Manual at
213. Again there is no record of any objection from the Republican Party when these steps were
taken. No one asked for a judicial declaration that the county election officials were planning to
recount the wrong ballots.

The official audit report says that the Maricopa County hand count began on the day after
the general election, November 4. Maricopa County, Arizona General Election — November 3,
2020 Hand Count/Audit Report (“Audit Report™), available at https://azsos.gov/election/2020-
general-election-hand-count-results (last visited December 9, 2020). That evening, the Maricopa
County chairs of the Arizona Republican, Democrat and Libertarian parties took turns choosing
“the polling places (vote centers) to be audited.” /d. On November 7, the volunteers appointed by
the parties began counting the ballots cast at the selected voting centers. /d. They completed the
task mid-day on November 9. Id. In all they hand-counted 2917 ballots from four voting centers,
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and another 5000 randomly sampled Maricopa County early (mail-in) ballots. /d. Nothing in the
official report suggests that the Republican Party expressed disagreement, at any point in the
process. Id.

As far as the court record shows, the complaint in this case stated the Arizona Republican
Party’s objection to the 2020 general election hand count audit for the first time. Filed on
November 12, the complaint was framed as though the hand count had not yet begun when the
complaint was filed. “Verified Complaint” at 1 (“Because the "sampling’ is expected to begin
soon, Plaintiff seeks expedited relief.””) The complaint requested a declaratory judgment that the
law requires sampling of precincts rather than voting centers for the hand count audit, and a writ
of mandamus directing Maricopa County officials to conduct the hand count audit accordingly.

Responding to the complaint in a motion to dismiss, on November 16, the defendants
advised the Court that by September 12 the hand count audit had already been completed, reported
and posted on the secretary of state’s website.* The report showed that the hand count matched
the machine count exactly. See Audit Report (“No discrepancies were found by the Hand Count
Audit Boards.”) The plaintiff reacted by applying for an injunction to bar the Board of Supervisors
from certifying the election results. The plaintiff continued to assert, even in the face of the audit
showing a flawless vote tabulation, that a second hand count of a different sample of ballots was
necessary to avoid “lingering questions” and a “cloud” over the “legitimacy” of the election.”
Application for Preliminary Injunction at 3.

THE REASONS THE PLAINTIFF’S CASE WAS DISMISSED

The plaintiff’s claim for mandamus relief failed because the duty of County election
officials was to comply with the Election Procedures Manual, and they did so. The declaratory
judgment claim failed because its extreme tardiness prejudiced both the defendant county officials
and the public interest. Both those claims, and the mid-case request for an injunction, were
prohibited post-election challenges to election procedures. These issues are addressed in turn. The
question whether the Elections Procedures Manual correctly applies section 16-602(B) is not
addressed, because the plaintiff did not make the showing necessary to justify that inquiry.

4 What exactly the Arizona Republican Party and its attorney knew or had reason to know about the

status of hand count audit, at the time of filing the complaint, will be an issue on the application for
attorneys’ fees. The Republican Party appears to have had constructive knowledge, at least, of facts that
contradicted the allegations in the complaint. The attorney (who also verified the complaint) said he “did
not receive a copy” of the audit report until after the suit had been filed, Plaintiff’s Response to
Defendant/Intervenors’ Motion to Dismiss at 3, n.1, but what he knew about the audit when he filed the
complaint is unclear.
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Mandamus Did Not Apply Because the Election Officials Followed the Law

The plaintiff presented its case primarily as a claim for mandamus relief. A writ of
mandamus is an extraordinary remedy issued by a court against a public officer to compel the
officer to perform an act required by law. Sears v. Hull, 192 Ariz. 65, 961 P.2d 1013, para. 11
(1998); Adams v. Bolin, 77 Ariz. 316, 322-323, 271 P.2d 472 (1954). If the officer is not
specifically required to perform the duty or has any discretion as to what shall be done, the court
may not issue the writ. Adams v. Bolin, 77 Ariz. 316 at 323.

Maricopa County officials had no discretion, under Arizona law, to hand count precincts
instead of voting centers for the hand count audit. A county official’s authority is limited to those
powers expressly or impliedly delegated to him or her by state law. Arizona Public Integrity
Alliance v. Fontes, 475 P.3d 303 914 (2020). The Elections Procedures Manual directs county
election officials to treat the voting centers as “precincts” for purposes of the hand count audit.
Election Procedures Manual at 216. The manual has the force of law, meaning that county election
officials must do as it says. Arizona Public Integrity Alliance v. Fontes, 475 P.3d 303 416 (2020).
Maricopa County officials therefore could not lawfully have performed the hand count audit the
way the plaintiffs wanted it done. If they had done so, they would have exposed themselves to
criminal punishment. See A.R.S. § 16-452(C) (a person who violates a rule in the Election
Procedures Manual is guilty of a class 2 misdemeanor).

Since Maricopa County election officials had no power to vary from the Election
Procedures Manual rules for the hand count audit, this Court likewise has no authority to issue a
writ of mandamus to compel them to do so. “It is the duty of the court so far to adhere to the
substantial requirements of the law in regard to elections as to preserve them from abuses
subversive of the right of electors.” Hunt v. Campbell, 19 Ariz. 254, 269, 169 P. 596, 602 (1917).
A judge cannot change election rules whenever someone has “questions” or “concerns” about the
results. A writ of mandamus lies only if election officials fail to follow the rules established by
the law — here, the Election Procedures Manual. When Maricopa County officials conducted the
hand count audit, they followed the Elections Procedures Manual to the letter. As a result, there
was and is no basis for mandamus relief.

The Request for Declaratory Relief Was Way Too Late
There are legally appropriate ways to test the validity of the Elections Procedures Manual
in court. The political party has the right to sue for a judicial determination of whether the
Elections Procedures Manual follows the law. The Arizona Republican Party nominally did that

here, by asking the court to “declare that the hand count sampling be of “precincts . . . and not of
“vote centers.” Verified Complaint at 5. But the law sets out basic rules, for that kind of lawsuit,
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that were not followed here. The suit was brought against the wrong party, and far too late, for the
requested relief.

Arizona's Uniform Declaratory Judgments Act, A.R.S. §§ 12—-1831 through 12-1846, is an
“instrument of preventive justice” that allows a court to determine a person's rights, status or other
legal relations. Canyon del Rio Investors, L.L.C. v. City of Flagstaff, 227 Ariz. 336, 258 P.3d 154
9 18 (App. 2011). When a justiciable controversy exists, the Act allows adjudication of rights
before the occurrence of a breach or injury necessary to sustain a coercive action for damages or
injunctive relief. Id. A justiciable controversy arises when the party seeking the declaration has
a real, present interest in the issue and the party being sued has a real, present interest in opposing
the declaration being sought. Moore v. Bolin, 70 Ariz. 354, 358, 220 P.2d 850, 852-853 (1950).

A party seeking a declaratory judgment must file suit against the appropriate party. On a
claim like this one, where the plaintiff says that government officials have misinterpreted the law,
the proper defendant is the government agency or official responsible for the interpretation. The
official responsible for the Elections Procedures Manual, including the hand count audit rules, is
the secretary of state. A.R.S. § 16-452. The secretary of state therefore should have been named
as the defendant in this case for purposes of the declaratory judgment claim.

The plaintiff chose to sue Maricopa County election officials instead of the secretary of
state. County officials have no power to rewrite the Elections Procedures Manual. As a result, the
plaintiff’s request for a declaratory judgment against them was futile. Fortunately for the plaintiff,
the secretary of state chose to intervene. But for that decision, the declaratory judgment claim
would have been dismissed out of hand.

A party seeking a declaratory judgment also must file suit at the appropriate time.
Declaratory relief cannot be sought until a justiciable controversy has arisen. Arizona State Board
of Directors for Junior Colleges v. Phoenix Union High School District, 102 Ariz. 69, 73, 424
P.2d 819, 823 (1967). On the other hand, the party seeking relief must not unduly delay. A legal
doctrine called /aches discourages dilatory conduct by litigants. Lubin v. Thomas, 213 Ariz. 496,
144 P.3d 510910 (2006). Laches requires dismissal of a case when unreasonable delay in bringing
the claim prejudices the opposing party or the administration of justice. Id.

This case is a textbook example of unreasonable delay that calls for the application of
laches. The plaintiff could have gone forward with the case months ago. Instead it waited until
after the election, after the statutory deadline for commencing the hand count audit, and (as it
turned out) after the completion of the audit. The delay prejudiced both the defendants and the
public. That defect, unlike the failure to sue the proper party, could not have been fixed.
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The plaintiff itself admitted that its claim could have been filed long ago. In one of its
filings, the plaintiff said, “until this election cycle, there was simply no real case or controversy to
decide in Maricopa County . . . because the county used the ‘precinct’ model” instead of the voting
center model. Plaintiff’s Response to Defendant/Intervenors’ Motion to Dismiss at 3. The
necessary implication is that a justiciable controversy arose when the Board of Supervisors first
approved the use of voting centers for 2020 election cycle. Since the first elections in 2020 were
the presidential preference primaries on March 17, the decision to use voting centers for those
elections happened in January, or February at the latest. The plaintiff could have filed the case
then, or at any time in the eight or nine months since.

Even if the focus is narrowed to the general election, the plaintiff delayed unreasonably.
The Board of Supervisors passed the resolution authorizing the use of voting centers for the general
election on September 16. The plaintiff unquestionably could have brought the action then.
Instead the plaintiff waited another eight weeks to file the complaint, until the election was over
and the statutory post-election deadline for commencing the hand count audit had passed.

The plaintiff asserted that its eleventh-hour filing decision primarily stemmed from worries
about election integrity. “[Plerhaps most importantly (and obviously) of all concern about
potential widespread voter fraud has taken on a special significance in this general election,
warranting a thorough focus on these [election] laws and compelling Plaintiff to take action.”
Plaintiff’s Response to Defendant/Intervenors’ Motion to Dismiss at 2. Setting aside for the
moment the illogic of an attempt to disprove a theory for which no evidence exists, the plaintiff’s
defense of the case’s timing failed on its own terms. The filing delay created a situation in which
an order requiring another audit with different rules would only have amplified public distrust.

The Arizona Supreme Court very recently highlighted the prejudice caused by belated
lawsuits directed at election rules. The issue arose when the Maricopa County Recorder proposed
sending out mail-in ballots with instructions different than those specified in the Elections
Procedures Manual. Arizona Public Integrity Alliance v. Fontes, 475 P.3d 303 (2020).
Disallowing the Recorder’s proposal, our Supreme Court warned: “When public officials, in the
middle of an election, change the law based on their own perceptions of what they think it should
be, they undermine public confidence in our democratic system and destroy the integrity of the
electoral process.” 475 P.3d 303 9 4 (emphasis in original).

The Supreme Court’s admonition to public officials who would change the rules “in the
middle of the election,” applies squarely to this case. It applies to the Maricopa County officials
administering the election. It applies to the Arizona Republican Party as an official participant in
the election. Most importantly, it applies to this Court, when a participant in the election asks the
court to change an election process that is already underway or, worse, to order election officials
to do it over using different rules. Either way, the only possible answer is “no.”
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The plaintiff also failed to acknowledge the prejudice that its delay caused Maricopa
County. The plaintiff argued that there was still time to conduct another audit before the deadline
for the canvass. Assuming (generously) that the plaintiff was right about that, the argument
ignored the cost to the county of repeating the hand count audit. A second audit would have cost
tax dollars and disrupted the orderly administration of the election. The fact that the second audit
would have been conducted under tight deadlines, with election resources at a premium, would
have multiplied those costs. For that reason also, the plaintiff’s declaratory relief claim was not
well taken.

A Post-Election Judicial Inquiry into Election Procedures Was Not Justified

It is telling that the plaintiff lost interest in the declaratory judgment claim, and pivoted
instead to the request for an injunction to stop the certification of the election and the canvass of
the results, as soon as the defendants made clear that the hand count audit has been completed.
The plaintiff could have pursued the declaratory judgment claim to determine how to audit future
voting center elections. That it did not do so demonstrates that its real interest was not the audit
procedure as such. The real issue, evidently, was the outcome of the 2020 election.

Arizona law categorically prohibits this kind of post-election lawsuit. Actions concerning
alleged procedural violations of the electoral process must be brought prior to the actual election.
Sherman v. City of Tempe, 202 Ariz. 339, 342,45 P.3d 336 (2002). “[TThe procedures leading up
to an election cannot be questioned after the people have voted, but instead the procedures must
be challenged before the election is held.” Tilson v. Mofford, 153 Ariz. 468, 470, 737 P.2d 1367
(1987) (emphasis in original). “If parties allow an election to proceed in violation of the law which
prescribes the manner in which it shall be held, they may not, after the people have voted, then
question the procedure.” Kerby v. Griffin, 48 Ariz. 434, 444, 62 P.2d 1131 (1936). Our state
Supreme Court long ago explained why this rule exists, in terms that remain relevant today.

The temptation to actual fraud and corruption on the part of the candidates and their
political supporters is never so great as when it is known precisely how many votes
it will take to change the result; and men who are willing to sell their votes before
election will quite as readily sell their testimony afterwards, especially as the means
of detecting perjury and falsehood are not always at hand until after the wrong
sought to be accomplished by it has become successful and the honest will of the
people has been thwarted.

Hunt v. Campbell, 19 Ariz. 254, 277, 169 P. 596, 605 (1917), quoting Oakes v. Finlay, 5 Ariz.
390, 53 P. 173 (1898).
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Because the public interest in protecting “the honest will of the people” is paramount, an
allegation that election officials did not “follow the law” is not sufficient to sustain a post-election
claim. Noncompliance with a procedural rule that could have been enforced by mandamus prior
to the election justifies rejecting the vote afterward only if there has been “actual fraud” or a
demonstrable effect on the election’s outcome. Id. at 267-268, 169 P. at 601-602. The “cardinal
rule,” after the election, is this:

[G]eneral statutes directing the mode of proceeding by election officers are deemed
advisory, so that strict compliance with their provisions is not indispensable to the
validity of the proceedings themselves, and that honest mistakes or mere omissions
on the part of the election officers, or irregularities in directory matters, even though
gross, if not fraudulent, will not void an election, unless they affect the result, or at
least render it uncertain.

Findley v. Sorenson, 35 Ariz. 265, 269, 276 P. 843, 844 (1929).

From these substantive principles, procedural rules follow. One is that election results are
presumed to be valid and free of fraud. Hunt v. Campbell, 19 Ariz. at 268, 169 P. at 602. The
presumption against fraud is especially strong when the election contest “arises from the acts of
public officers, acting under the sanction of their official oaths.” Id. at 271, 169 P. at 603 (citation
and internal punctuation omitted). “The presumption is in favor of the good faith and honesty of
the members of the election board. Regarding their official conduct, like all public officials, courts
never presume fraud against them to impeach their official acts.” Id. at 268, 169 P. at 602. The
election challenger bears the burden of proving the existence of fraud or impropriety. See id. at
264, 169 P. at 600.

Moreover, proof “of the most clear and conclusive character” is necessary to justify
judicial intervention that might jeopardize “the certainty and accuracy of an election.” Id. at 270-
271,169 P. at 603. (citation and internal punctuation omitted). Fraud or impropriety “ought never
to be inferred from slight irregularities, unconnected with incriminating circumstances; nor should
it be held as established by mere suspicions, often having no higher origin than partisan bias and
political prejudices.” Id. at 264, 169 P. at 600. “[N]othing but the most credible, positive, and
unequivocal evidence should be permitted to destroy the credit of official returns. It is not sufficient
to cast suspicion upon them; they must be proved fraudulent before they are rejected.” Id. at 271,
169 P. at 603. “To destroy the credit of the official returns there must be positive and unequivocal
evidence of the fraud, and if the circumstances of a case can be explained upon the hypothesis of
good faith, that explanation will prevail. Id. at 276, 169 P. at 605.

These longstanding rules have stood the test of time. They remain vital today, guarding the
electoral process against the gamesmanship of those who might otherwise hedge against a loss at

Docket Code 019 Form VOOOA Page 11

AZ-COCHISE-22-1136-A-000171



SUPERIOR COURT OF ARIZONA
MARICOPA COUNTY

CVv2020014553 12/21/2020

the polls by holding legal issues in reserve or use the law as a tool to thwart the will of the voters.
An example of their recent application, in a case analogous to this one, is Williams v. Fink, 2019
WL 3297254 (Ariz. App. July 22, 2019). Williams, a candidate for Santa Cruz County Superior
Court judge, challenged the result of the election because opposing candidate Fink’s name had
been listed first on most of the ballots.

The Court of Appeals affirmed the trial court’s order dismissing Williams’s claim without
a hearing. The court held that “Williams’s challenge to how the ballots were printed should have
— and could have — been brought before the election. Because he failed to address the county’s
method of alternating the candidates’ names on the ballots prior to the election, he cannot, after
the election, question the county’s procedure.” Id., 9 14. Alternatively the court held, citing
Findley v. Sorenson, that Williams had failed to state a claim because he had not plausibly alleged
that the purported misconduct of election officials might have affected the outcome of the election.
1d., 99 15-20.

The same rules applied here, in the same way as in Williams. The alleged procedural
violation of the election laws (here, the sampling of ballots for the hand court audit by voting center
rather than by precinct) resulted directly from pre-election decisions that were known, or should
have been known, to the party claiming to be aggrieved. The implementation of the questioned
procedure began before the election (in Williams, when the ballots were printed; here, when the
political party officials chose the Hand Count Board members) though the alleged harm occurred
later (in Williams, during the election itself; here, immediately after the election when the polling
places were sampled for audit). The time for testing whether the procedure comported with the
law, here as in Williams, was likewise before the election.

Similarly, here as in Williams, the plaintiff failed to state a viable post-election claim. The
plaintiff here demanded a hand count audit “in strict accordance” with the statute, Verified
Complaint at 1, at a time when an alleged failure strictly to comply did not give rise to a cause of
action. The plaintiff offered only suspicion of wrongdoing, in a situation that required it to plead
specific, facially credible facts backed by “the most credible, positive, and unequivocal evidence”
of fraud or malfeasance. The plaintiff here did not even allege facts that cast doubt on the reliability
of the hand count audit, let alone the outcome of the election or the honesty of the officials who
administered it. The law therefore required immediate dismissal of the case.

The Proposed Amendment Adding a Claim for Injunctive Relief Was Futile

When this case was dismissed, Plaintiff’s Motion for Leave to File an Amended Complaint
was pending. The plaintiff asked in the motion for permission to add an application for preliminary
injunction to the application for a writ of mandamus and the declaratory judgment claim. The
plaintiff sought to enjoin the defendants from certifying the countywide voting results and issuing

Docket Code 019 Form VOOOA Page 12

AZ-COCHISE-22-1136-A-000172



SUPERIOR COURT OF ARIZONA
MARICOPA COUNTY

CVv2020014553 12/21/2020

the official canvass “until there has been a judgment or other dispositive ruling in this matter, and
the terms of such ruling or judgment, if any, have been complied with.” Application for
Preliminary Injunction at 1.

A party seeking a preliminary injunction traditionally must establish four criteria: (1) a
strong likelihood of success on the merits, (2) the possibility of irreparable injury if the requested
relief is not granted, (3) a balance of hardships favoring that party, and (4) public policy favoring
a grant of the injunction. Arizona Association of Providers for Persons with Disabilities v. State of
Arizona, 223 Ariz. 6,219 P.3d 216 12 (App. 2009). As with any request to amend the complaint,
however, a request to add a claim for an injunction may be denied if the amendment would be
futile. First Citizens Bank & Trust Company v. Morari, 242 Ariz. 562, 399 P.3d 109 § 12 (App.
2017).

The plaintiff’s application for a preliminary injunction was futile here. The underlying
election challenge had no chance of success, for all of the reasons stated above. The plaintiff could
not show irreparable injury from the certification of the election results, or a favorable balance of
hardships, because the plaintiff could not explain how, exactly, it would benefit from a do-over of
the hand count audit. At the November 18 oral argument, counsel said, “It’s about making sure
there’s no error, making sure there’s no fraud.” But that explanation ran headfirst into the public
policy that prohibits judicial intervention into an election based on mere suspicion that something
went wrong. As a matter of policy, the public’s interest in “the certainty and accuracy of an
election” far outweighed what the Arizona Republican Party described as “the importance . . . of
doing everything with respect to this election ‘by the book.” Application for Preliminary
Injunction at 3. In short, all four criteria weighed against the request for injunctive relief.

For all these reasons,

IT IS ORDERED affirming the order of dismissal filed November 19, 2020.
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From: Judd, Peggy

To: Joseph Patterson

Subject: FW: Letter to the Cochise Board of Supervisors
Date: Thursday, October 20, 2022 8:14:00 AM
Attachments: 10.19.2022 Letter to Cochise BOS re Tabulation.pdf

Forces rise up against. Just FYI

From: Kori Lorick <KLorick@azsos.gov>

Sent: Wednesday, October 19, 2022 6:15 PM

To: Crosby, Tom <TCrosby@cochise.az.gov>; English, Ann S <AEnglish@cochise.az.gov>; Judd, Peggy
<PJudd@cochise.az.gov>

Cc: Marra, Lisa M <LMarra@cochise.az.gov>; Stevens, David <DStevens@cochise.az.gov>; Gilman,
Sharon <SGilman@cochise.az.gov>; Karwaczka, Richard <RKarwaczka@cochise.az.gov>; Mattix,
Timothy <TMattix@cochise.az.gov>; Roberts, Christine <CRoberts@cochise.az.gov>

Subject: Letter to the Cochise Board of Supervisors

| CAUTION: EXTERNAL EMAIL* |
Please see the attached letter regarding the proposal to hand count ballots for the 2022
General Election. If | can provide additional information, please let me know.

Thank you,
Kori

State Elections Director
Arizona Secretary of State's Office

This E-mail is from an EXTERNAL address. DO NOT click on links or open attachments

unless you trust the sender and know the content is safe. If you suspect this message to be
phishing, please report it using the Phish Alert Button at the top of the email, or forward to

cochise.az.gov@missedspam.com or contact IT support at 520-432-8301.
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KATIE HOBBS

SECRETARY OF STATE
October 19, 2022
Via Email

Cochise County Board of Supervisors
Tom Crosby, tcrosby@cochise.az.gov
Ann English, aenglish@cochise.az.gov
Peggy Judd, pjudd@cochise.az.gov

Re: 2022 General Election Tabulation
Dear Cochise County Board of Supervisors,

We understand that the Cochise County Board of Supervisors will vote next week on
whether to conduct a hand count of all votes cast, despite both the Cochise County
Attorney’s and Legislative Council’s determination that doing so would be unlawful. The
Secretary of State agrees with the County Attorney and Legislative Council and urges the
Board to abandon this misguided effort.

As you know, Arizona has rigorous standards in place to ensure that electronic
voting systems used in our elections are secure and accurate, including federal and state
certification requirements, pre- and post-election logic and accuracy testing, and post-
election limited hand count audits. See EPM, Ch. 4, A.R.S. §§ 16-442, -449, -602. The use of
electronic tabulation combined with these and other security measures allows counties to
fulfill their statutory duties in a timely manner while ensuring the accuracy and integrity
of our elections. Indeed, as recently explained by the General Counsel of the Arizona
Legislative Council, Arizona law only contemplates manual counting of ballots where “it
becomes impracticable to count . . . ballots with tabulating equipment.” See A.R.S. § 16-
621(C).

And this is for good reason: a full hand count raises numerous concerns. Notably,
hand counting is necessarily time intensive and prone to human error. Any election director
in Arizona—the official responsible for overseeing tabulation of ballots—can attest that it’s
impossible to complete an accurate hand count of an election with dozens of races on the
ballot in time to comply with applicable statutory deadlines, including the county canvass
deadline. A.R.S. § 16-642(A) (requiring counties to canvass between six and twenty days
after an election). Additionally, transitioning to a full hand count this close to the election
raises operational and security concerns. Election procedures are generally developed

1
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through careful consideration and with sufficient time to prepare for an upcoming election.
In fact, Cochise County has already filed its election program and emergency contingency
plan for the General Election with the Secretary of State, confirming its usage of electronic
equipment for this election. See A.R.S. § 16-445(A). Early voting for the 2022 General
Election began over a week ago, and counties are already permitted by law to begin
processing and tabulating ballots. Drastically changing procedures now—mere weeks
before Election Day—creates significant risk of administrative error and has the potential
to cause voter confusion and mistrust in our elections.

Even if, as indicated at the Board’s October 11, 2022 work session, the Board
intends to tabulate votes electronically and conduct a full hand count only to audit those
machine-tabulated results, the Board has no authority to do so. County boards of
supervisors have only those powers “expressly conferred by statute,” and the Board “may
exercise no powers except those specifically granted by statute and in the manner fixed
by statute.” Hancock v. McCarroll, 188 Ariz. 492, 498 (App. 1996) (quotations omitted).
A.R.S. § 11-251(3) gives the Board the power to canvass election returns. It does not grant
the power to unilaterally perform a full hand count audit of all votes. While A.R.S. § 16-602
and the Elections Procedures Manual lay out procedures for a limited post-election hand
count audit, nothing in Arizona law authorizes the Board to conduct a full hand count
outside of those procedures. Similarly, Arizona law authorizes recounts only when the
canvassed results fall within the statutorily designated margin. A.R.S. § 16-661. And when
an automatic recount is triggered, it must be done by electronic tabulation. A.R.S. § 16-664.
The Board would therefore be exceeding its authority under Arizona law if it conducts a full
hand count under the guise of either a hand count audit or a recount. The Board cannot
simply make up its own extra-statutory process.

If the Board votes to proceed with a full hand count—putting at risk the accuracy
and integrity of our elections—the Secretary will take all available legal action to ensure
that Cochise County conducts the 2022 General Election in compliance with Arizona law. If
that occurs, we note that Arizona law provides for mandatory fee shifting under these
circumstances. A.R.S. § 12-348.01. We are all stewards of taxpayer dollars, and taxpayers
should not bear the burden of the Board’s contemplated unlawful action. We sincerely hope
such action is unnecessary and that the Board will follow the advice of its own attorney,
protect the integrity of our elections, and ensure continued compliance with Arizona law.

Please let me know if you need additional information.

Sincerely,

Kori Lorick

State Elections Director

Arizona Secretary of State Katie Hobbs
klorick@azsos.gov

2
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ce
Tim Mattix, Clerk of the Board
tmattix@cochise.az.gov

Christine Roberts, Chief Civil County Attorney
croberts@cochise.az.gov

Richard Karwaczka, County Administrator
rkarwaczka@cochise.az.gov

Sharon Gilman, Deputy County Administrator,
sgilman@cochise.az.gov

Lisa Marra, Elections Director
Imarra@cochise.az.gov

David Stevens, County Recorder
dstevens@cochise.az.gov

3
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From: Crosby, Tom

To: Jen Fifield
Subject: FW: No Voting Machines 2022 Midterms!
Date: Wednesday, October 5, 2022 2:25:00 PM

From: Heather <info3@actforamericaalerts.org>
Sent: Tuesday, September 13, 2022 8:34 AM

To: Crosby, Tom <TCrosby@cochise.az.gov>
Subject: No Voting Machines 2022 Midterms!

| CAUTION: EXTERNAL EMAIL*

Dear Representative, Secure One Man, One Vote for this Midterm Election! « No Voting Machines
2022 Midterms! « Arizona Machine Ban in Every County. * In-Person Paper Ballot Hand Counts
ONLY! We must prevent a repeat of the Arizona General 2020 Election and guarantee the results of
the 2022 Midterm election reflects the true will of the people of Arizona. We are calling on all
Arizona County Officials across the state to ban the use of all electronic voting machines, including
ballot tabulators, in this upcoming election. All machines are a national cyber security risk that is
unsecure, hackable, and inaccurate! County election results must be hand delivered without the use
of electronic transmission or transportable memory devices that can be digitally altered. Jim
O’Connor, Arizona State Commissioner, has distributed an official letter, dated August 30th, 2022, to
every county official calling on them to conduct the Midterm elections by paper ballots processed by
hand count. | agree and endorse the state Commissioner’s letter and call upon you to perform your
duty to administer a faithful and secure election this Fall in the state of Arizona. As stated in the
letter, "as County Supervisors, under ARS 16-442, you have permissive authority from the Secretary
of State in that you MAY CHOOSE to use electronic voting machines. There is NO REQUIRED
authority mandating you to do so. Each County may choose for themselves.” Secure and Restore
Faith in Local Arizona Elections Now! Thank you.

This E-mail is from an EXTERNAL address. DO NOT click on links or open attachments

unless you trust the sender and know the content is safe. If you suspect this message to be
phishing, please report it using the Phish Alert Button at the top of the email, or forward to

cochise.az.gov@mjssedspam.com or contact IT support at 520-432-8301.
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From: Crosby, Tom

To: Jen Fifield
Subject: FW: No Voting Machines 2022 Midterms!
Date: Wednesday, October 5, 2022 2:25:00 PM

Here’s one from somebody named “f”. I'm pretty sure | got thousands of these. But they had no
impact on me at all. And you’ll notice, | didn’t propose getting rid of machines. When | asked our IT
dept. they blocked “the domain”, whatever that is.

Croshy

From: f <info3@actforamericaalerts.org>
Sent: Tuesday, September 13, 2022 8:38 AM
To: Crosby, Tom <TCrosby@cochise.az.gov>
Subject: No Voting Machines 2022 Midterms!

| CAUTION: EXTERNAL EMAIL* |
Dear Representative, Secure One Man, One Vote for this Midterm Election! ¢ No Voting Machines
2022 Midterms! * Arizona Machine Ban in Every County. * In-Person Paper Ballot Hand Counts
ONLY! We must prevent a repeat of the Arizona General 2020 Election and guarantee the results of
the 2022 Midterm election reflects the true will of the people of Arizona. We are calling on all
Arizona County Officials across the state to ban the use of all electronic voting machines, including
ballot tabulators, in this upcoming election. All machines are a national cyber security risk that is
unsecure, hackable, and inaccurate! County election results must be hand delivered without the use
of electronic transmission or transportable memory devices that can be digitally altered. Jim
O’Connor, Arizona State Commissioner, has distributed an official letter, dated August 30th, 2022, to
every county official calling on them to conduct the Midterm elections by paper ballots processed by
hand count. | agree and endorse the state Commissioner’s letter and call upon you to perform your
duty to administer a faithful and secure election this Fall in the state of Arizona. As stated in the
letter, “as County Supervisors, under ARS 16-442, you have permissive authority from the Secretary
of State in that you MAY CHOOSE to use electronic voting machines. There is NO REQUIRED
authority mandating you to do so. Each County may choose for themselves.” Secure and Restore
Faith in Local Arizona Elections Now! Thank you.

This E-mail is from an EXTERNAL address. DO NOT click on links or open attachments

unless you trust the sender and know the content is safe. If you suspect this message to be
phishing, please report it using the Phish Alert Button at the top of the email, or forward to

cochise az gov(@missedspam.com or contact IT support at 520-432-8301.
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From: Crosby, Tom

To: drioe
Subject: FW: Public Notice and Agenda for next week
Date: Friday, October 14, 2022 6:33:00 PM

| don’t see hand count meeting. If we passed the resolution, Marra wouldn’t do it, saying it is an
illegal order, and she’d have the backing of the County Atty, and you still wouldn’t get it. They're
just going to stall it. That’s what they do.

Crosby

From: Mattix, Timothy <TMattix@cochise.az.gov>

Sent: Friday, October 14, 2022 4:25 PM

To: BOS-Supervisors <BOSSupervisors@cochise.az.gov>

Cc: County Elected Officials <CountyElectedOfficials@cochise.az.gov>; County Department Directors
<CountyDepartmentDirectors@cochise.az.gov>; Wright, Melissa <MWright@cochise.az.gov>
Subject: Public Notice and Agenda for next week

Good afternoon,
Next week’s Public Notice and Agenda have been posted. Please review for changes from the draft.

https://destinvhosted.com/agenda publish.cfm?
id=262448mt=BOS.BOE.FCD.LIB LIGHT,PUBNTC EXEC,SPCI WKS JDPOC

To ensure compliance with the Open Meeting Law, recipients of this message should not forward it
to other Board of Supervisor members. Board Members may reply to this message, but they should
not send a copy of the reply to other Board Members.

Thank you,

Tim Mattix

Clerk of the Board

Cochise County Board of Supervisors
1415 Melody Lane, Building G
Bisbee, AZ 85603

520-432-9200 phone

520-432-5016 fax

Public Programs...Personal Service
www.cochise.az.gov
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From: Crosby, Tom

To: David Morgan, Publisher
Subject: FW: Report of 100% audit hand count volunteers
Date: Saturday, November 5, 2022 4:01:00 PM

Attachments: imageQ01.png

From: Stevens, David <DStevens@cochise.az.gov>
Sent: Wednesday, November 2, 2022 8:39 AM

To: Stevens, David <DStevens@cochise.az.gov>
Subject: Report of 100% audit hand count volunteers

The three party chairs have submitted their list of volunteers to perform the 100% audit hand
count. The numbers are Democrats = 23, Libertarians = 36, and Republicans = 125 for a total of 184.
This will be enough to perform the hand count authorized by the Board of Supervisors. I'm required
to notify the parties that the statutory limit of four workers per precinct ( 4 X 55 =220). The
deadline to provide more board workers is Thursday Nov 3, 2022 at 5pm.

1. On Wednesday Nov 9, 2022 at 9am at the Recorders office, we will be drawing the races to be
audited.
a. One federal race, contested
b. One statewide race, contested
c. One Legislative race, contested
d. One Ballot measure.
e. Finalized Procedures will be presented to the party chairs
2. There is a law suit about this procedure that will be heard on Friday Nov 4, 2002 at 9am
located in Bisbee. Results of this trial will be sent out to all parties after a verdict.

David

cochisecounty

David W. Stevens BS/CIS, TS/SCI, CSM, CERA(p)
Cochise County Recorder
520-432-8350

ven hise.az.gov

Public Disclosure Notice: This message and any messages in response to the sender of this message may be subject to a
public records request. The content of this email is for general informational purposes only. It does not constitute legal, tax,
or other professional business advice and does not constitute solicitation for such services. The information contained in the
email should not be used as a substitute for engaging the advice of legal counsel, tax advisor, or other professional business
individual. You should contact your attorney, accountant or other professional business representative to obtain advice with
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respect to any particular issue or problem.
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From: Crosby, Tom

To: drjoe
Subject: FW: Reporter, story on hand count ballots
Date: Wednesday, October 5, 2022 2:18:00 PM

Hi Joe, This lady wants to talk to you. | didn’t say you would, but here’s her contact info. She got
close to your name, but called you Peterson.

Tom Crosby

From: Jen Fifield <jfifield@votebeat.org>
Sent: Tuesday, October 4, 2022 12:04 PM

To: Crosby, Tom <TCrosby@cochise.az.gov>
Subject: Reporter, story on hand count ballots

| CAUTION: EXTERNAL EMAIL*
Hi Supervisor Crosby,

Thank you for your time. Nice meeting you over the phone. | may contact you after the meeting as
well to get your thoughts.

Thanks,

Jen

Jen Fifield

Reporter, votebeat.org

ififield @votebeat.org

This E-mail is from an EXTERNAL address. DO NOT click on links or open attachments

unless you trust the sender and know the content is safe. If you suspect this message to be
phishing, please report it using the Phish Alert Button at the top of the email, or forward to

cochise az gov(@missedspam.com or contact IT support at 520-432-8301.
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From: Crosby, Tom

To: Nick Philli
Subject: FW: Seeking response to Secretary of State"s letter
Date: Sunday, October 23, 2022 12:08:00 PM

Attachments: image001.png

From: Crosby, Tom

Sent: Sunday, October 23, 2022 12:07 PM

To: Resnik, Brahm <bresnik@ 12NEWS.COM>

Subject: RE: Seeking response to Secretary of State's letter

| skimmed over the letter as | found it on the news. | was a Union Representative for the Border
Patrol. I’'m pretty familiar with Bureaucracy. | sent you past examples of stonewalling, right?
Threats are after stonewalling.

Tom Crosby

From: Resnik, Brahm <bresnik@12NEWS.COM>

Sent: Friday, October 21, 2022 12:19 PM

To: Crosby, Tom <TCrosby@cochise.az.gov>

Subject: Seeking response to Secretary of State's letter

| CAUTION: EXTERNAL EMAIL*

Good afternoon Supervisor Crosby,

I’'m reporting a story for this evening’s 6pm newscast on the Cochise County Board’s possible vote
Monday on whether to hand count the 2022 midterm ballots.

Are you available to respond via Zoom today to the Secretary of State’s letter threatening legal
action against you if the board proceeds with a hand count?

| can do the interview anytime before 3pm. It would take less than 10 minutes.

Thank you for your attention to this.

Best,
Brahm
Brahm 200 E Van Buren St
. Phoenix AZ, 85004
Resnik
E: bresnik(@12news.com
Anchor/Reporter,
“Sunday Square Off” C: 602-799-0127
Moderator (@brahmresnik
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This E-mail is from an EXTERNAL address. DO NOT click on links or open attachments

unless you trust the sender and know the content is safe. If you suspect this message to be
phishing, please report it using the Phish Alert Button at the top of the email, or forward to

cochise.az.gov@missedspam.com or contact IT support at 520-432-8301.
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From: Judd, Peaay

To: q @gmail.com
Subject: FW: Standing up for Democracy in Cochise County
Date: Wednesday, October 26, 2022 3:17:00 PM

Attachments: image003.png
image004.png

From: Peter Huisking [l @coxnet>
Sent: Wednesday, October 26, 2022 1:29 PM

To: Crosby, Tom <TCrosby@cochise.az.gov>; Judd, Peggy <PJudd@cochise.az.gov>
Cc: English, Ann S <AEnglish@cochise.az.gov>
Subject: Standing up for Democracy in Cochise County

| CAUTION: EXTERNAL EMAIL*

Dear Supervisors Crosby and Judd —

The facts as laid out below stand in contrast to your
ideologically-driven move to subvert time-tested elections
procedures in Cochise County. Pandering to conspiratorial
beliefs rather than acting on facts appears to be the
motivation. This makes a mockery of the oath of office you
took. Voters expect elected officials to represent the highest
standards of public service. Rejecting the wise counsel of
experts such as the County Attorney and others only adds to
the conclusion that you understand that what you are doing is
both unreasonable and illegal.

Please step back from the action you took on Monday and
start acting in the interests of your constituents, not in support
of “the big lie”.

Sincerely,
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Peter V. Huisking
Sierra Vista, AZ

Subject: OUR VIEW: Standing up for Democracy in Cochise County
Reply-To: webmaster@myheraldreview.com

The assault on American Democracy has come to Cochise County.

View the web version

The assault on American democracy has come to Cochise County.

Monday’s vote by county supervisors Peggy Judd and Tom Crosby to
mandate a hand-counting of all ballots cast in this year’s general
election is the latest salvo in the fight to damage, undermine, and
ultimately discredit our electoral process.

This move is a direct attack against Cochise County voters, election
workers and everyone else who believes in a fair and functional vote.

Those who support the hand count scheme claim the only purpose
for such a move is to make sure all votes are counted fairly and
accurately.

That’s hogwash, plain and simple.

Numerous studies have shown that hand counting of ballots is more
susceptible than machine counts to error, with human fatigue, biases
and other factors all playing a role in the higher rate of mistakes that
come along with a manual tally.

Election equipment in Cochise County, as well as across the state
and nation, are subjected to a battery of tests to ensure the
technology is ready and able to count the millions of ballots that will
be cast nationwide.

Furthermore, a sampling of ballots are already counted by hand each
election, per state law, as another check against the accuracy of
voting machines.

A full ballot hand count also opens up the potential for voters’
personal information to be mishandled or even purposefully exposed.

Unofficial ballot counts could also be leaked by unscrupulous ballot
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counters, a risk highlighted by County Attorney Brian Mclntyre, a
Republican, during Monday’s meeting. Mclintyre also reiterated at the
meeting that moving to a full hand count would be “unlawful.”

The practicality of actually counting the tens of thousands of votes in
a timely fashion is also brought into question, along with the cost and
required manpower to do so. Around 65,000 ballots were cast in the

2020 election.

Hand counting that many ballots would cause a delay in results on
Election Day not only for local races, but also statewide and federal
races, again casting doubt on the process.

However, it is clear that supervisors Judd and Crosby care little for
facts, the law or the integrity of our election process.

Instead, the pair have chosen to follow the playbook laid out at the
national and state levels to cause confusion, distrust and chaos in our
democratic processes as revenge for the 45th president’s failed
reelection bid.

Since the 2020 election, we have seen more attacks on the fabric of
the democratic process in America, including the January 6, 2021
insurrection in the U.S. Capitol, numerous threats against election
and other officials (including here in Cochise County) and so-called
“drop box monitors” intimidating voters seeking to return their early
ballots.

And let’s not forget Cochise County Republican Party Chairman
Robert Montgomery, who attempted to subvert the 2020 election
results as one of 11 fake electors who proclaimed Trump the winner
of Arizona’s 11 electoral votes, despite Joe Biden winning the state
by more than 10,000 votes.

All of these actions add up to a bigger picture that we must view with
clear eyes. There are individuals and organizations in this country
that are actively seeking to dismantle the election process and strip
away the voting rights of millions of Americans.

And that’s the whole point: question and criticize everything until the
voters believe nothing.

Crosby and Judd have signaled their support for this movement with
their recent decision. It is the latest step to cast doubt on every
aspect of our voting process until all faith in the system has been
annihilated.

The two supervisors know that there were no issues with ballot
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counting or the election process in general in Cochise County during
the 2020 canvas. Their decision to move forward with an illegal hand
count is driven by ideology alone, not a desire to restore election
integrity.

The American democracy that was first formed nearly 250 years ago
and has stood as a symbol to the world ever since is in serious
jeopardy. And now there are individuals, including Judd and Crosby
right here in Cochise County, who are pushing our nation to the brink.

We call upon the voters of Cochise County to see this ploy for what it
really is: another attempt to disenfranchise you and devalue your vote
and the entire election process. We cannot allow our democratic
process to be hijacked any further.

We encourage everyone who is concerned about these attacks on
democracy to contact supervisors Crosby and Judd at 520-432-9200
or by email, tcrosby@cochise.az.gov and pjudd@cochise.az.gov,
and tell them to reconsider their illegal, dangerous plan to hand count
ballots in Cochise County.

Become an Informed Voter

Click here to unsubscribe and manage your email
subscriptions.

This E-mail is from an EXTERNAL address. DO NOT click on links or open attachments

unless you trust the sender and know the content is safe. If you suspect this message to be
phishing, please report it using the Phish Alert Button at the top of the email, or forward to

cochise.az.gov@missedspam.com or contact IT support at 520-432-8301.
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From: Judd, Peggy

To: Jordan Conradson
Subject: FW: todays meeting on Hand Count
Date: Thursday, October 27, 2022 4:40:00 PM

From: Chamisa Farms <chamisa@chamisafarm.com>
Sent: Wednesday, October 26, 2022 12:27 AM

To: Judd, Peggy <PJudd@cochise.az.gov>

Subject: RE: todays meeting on Hand Count

| CAUTION: EXTERNAL EMAIL* |
Holy cow you supervisors have cajones! Keep it up. You are doing NOTHING wrong. Two things:
The Secretary of State should have NO SAY in this PERIOD. The fact that she has that title is
ludicrous. She should have recused herself when she entered the race for governor. Her conflict of
interest is mind boggling. And FYI there is a hand count going on simultaneously with the machines
in Nye county, NV. Unlike here, it is legal in Nevada by statute, and they are getting sued by the
ACLU! Another argument FOR a hand count is that it is practice for the possible time when the
machines will be removed from the AZ voting process. Thanks for your reply!

Robin

Valle con Dios! (I am relatively new to AZ (2018). | moved to AZ from NM after living there for 55
yrs — couldn’t handle the crime and politics anymore!

From: Judd, Peggy <PJudd@cochise.az.gov>

Sent: Tuesday, October 25, 2022 9:50 PM

To: Chamisa Farms <chamisa@chamisafarm.com>
Subject: Re: todays meeting on Hand Count

Hi Robin,

Thank you for your letter and questions. I'm sorry | didn’t get a reply to you sooner. | am sorry you
had to witness such a sad display of public behavior. We are all ok though and had two good
meetings today. You have three strong supervisors and excellent board of supervisors office staff.

There is no law, that is one of the problems we are still overcoming. It was wrong for our attorneys
to attempt to guide our vote through intimidation. The Secretary of State helped today by sending
us another letter. Where we are asked to follow certain statutes for hand counts, which we had
planned to follow all along.

The county is responsible for collecting ballots in a centrally located, secure site. That will be in our
elections office in Bisbee.

Your faith in our elections and dedication to the sanctity of our votes is inspiring. Thank you for
reaching out. If you have any more questions. | am here for you.
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Peggy

Sent from my iPad

On Oct 24, 2022, at 9:34 PM, Chamisa Farms <chamisa@chamisafarm.com> wrote:

| CAUTION: EXTERNAL EMAIL* |
Hi Peggy,

| attended the meeting, and | was going to comment and ask a question, but | arrived
just as the meeting got started and did not have a chance to submit the form. | was
shocked and very surprised at the comments that | heard during the hour and a half
that | was there. | don’t know how you can sit there and suffer the verbal abuse and
quite frankly even threats toward an elected official. The slurs, the lack of civility, and
name calling also hurled at the persons in the room who were in support of the ballot
hand count were ugly, reprehensible, and downright hateful. | do not envy your having
to make decisions regarding this issue. Thank you for serving Cochise county and
representing us. Itis appreciated.

| do have a couple of questions. Exactly what is the statute in state election
procedures/law that states it is illegal to hand count the ballots after the polls close?
Who is in charge of and has custody and dispensation of the ballots- the county or the
state??

And a comment: all a hand count does is verify the count on the tabulator. It does not
check the veracity and/or validity of the ballots and the people submitting them. If the
veracity and validity are being check, that process is an audit, and that is a totally
different kettle of fish. After hearing from people in the know, | think it would be very
hard to rig the count using the machines in Cochise county. But because 80% of our
votes come in as mail-in ballots, there is most definitely room and an invitation for
tampering. Precinct in person voting could definitely help keep elections honest.

Thanks again and best regards,

Robin Claxton

PS | have already voted in person at Bisbee. | took myself off the mail in ballot rolls in
2020. 1 am 80, and have mobility issues, and therefore | have little patience with
people who can’t get to the polls. There are certain things in life that should have top
priority, and voting is one of them!
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This E-mail is from an EXTERNAL address. DO NOT click on links or open

attachments unless you trust the sender and know the content is safe. If you
suspect this message to be phishing, please report it using the Phish Alert Button

at the top of the email, or forward to cochise.az.govi@missedspam.com or contact
IT support at 520-432-8301.

This E-mail is from an EXTERNAL address. DO NOT click on links or open attachments

unless you trust the sender and know the content is safe. If you suspect this message to be
phishing, please report it using the Phish Alert Button at the top of the email, or forward to

cochise.az.gov(@missedspam.com or contact [T support at 520-432-8301.
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From: Crosby, Tom
To: tom crosby
Subject: FW: Urgent Request to Investigate the Legal Status of the Voting Machines, Tabulators, and Electronic Devices
Date: Saturday, November 12, 2022 9:17:00 AM
Attachments: image001.png
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From: Christine Reagan <christine@actforamerica.org>

Sent: Sunday, November 6, 2022 10:00 AM

To: Crosby, Tom <TCrosby@cochise.az.gov>; Jim O'Connor <jwo@ronnoco3.com>

Cc: gbowman@co.apache.az.us; ashepherd@co.apache.az.us; ndavis@co.apache.az.us;
Inoble@co.apache.az.us; aromero@co.apache.az.us; English, Ann S <AEnglish@cochise.az.gov>;
Judd, Peggy <PJudd@cochise.az.gov>; Stevens, David <DStevens@cochise.az.gov>;
Imarra@cochise.az.g; phorstman@coconino.az.gov; jvasquez@coconino.az.gov;
mryan@coconino.az.gov; jbegay@coconino.az.gov; Ifowler@coconino.az.gov;
phansen@coconino.az.gov; emusta@coconino.az.gov; schristensen@gilacountyaz.gov;
thumphrey@gilacountyaz.gov; wcline@gilacountyaz.gov; sbingham@gilacountyaz.gov;
emariscal@gilacountyaz.gov; pdavid@graham.az.gov; jhoward@graham.az.gov;
dsmith@graham.az.gov; wjohn@graham.az.gov; hduderstadt@graham.az.gov;
dgomez@greenlee.az.gov; rcampbell@greenlee.az.gov; rlunt@greenlee.az.gov;
shilheiro@greenlee.az.gov; bfigueroa@greenlee.az.gov; dplunkett@lapazcountyaz.gov;
dminor@lapazcountyaz.gov; hirwin@lapazcountyaz.gov; rgarcia@lapazcountyaz.gov;
bbartelsmeyer@lapazcountyaz.gov; Jack.sellers@maricopa.gov; Thomas.galvin@maricopa.gov;
Bill.gates@maricopa.gov; Clint.hickman@maricopa.gov; Steve.gallardo@maricopa.gov;
sricher@risc.maricpa.gov; Scott.jarrett@maricopa.gov; Travis.lingenfelter@mohave.gov;
Hildy.angius@mohave.gov; Buster.johnson@mohave.gov; Jean.bishop@mohave.gov;
Ron.gould@mohave.gov; Kristi.blair@mohave.gov; Allen.tempert@mohave.gov;
Fern.benally@navajocountyaz.gov; Alberto.penshlakai@navajocountyaz.gov;
Jason.whiting@navajocountyaz.gov; Daryl.seymore@navajocountyaz.gov;
Dawnafe.whitesinger@navajocountyaz.gov; Michael.sample@navajocountyaz.gov;
Rayleen.richards@navajocountyaz.gov; Rex.scott@pima.gov; Matt.heinz@pima.gov;
Sharon.bronson@pima.gov; Steve.christy@pima.gov; Adelita.grijalva@pima.gov;
Gabriella.cazarez. kelly@pima.gov; Brad.nelson@pima.gov; Kevin.cavanaugh@pinal.gov;
Mike.goodman@pinal.gov; Stephen.miller@pinal.gov; Jeffrey.mcclure@pinal.gov;
leff.serdy@pinal.gov; Dana.lewis@pinal.gov; Virginia.ross@pinal.gov;
mruiz@santacruzcountyaz.gov; rmolera@santacruzcountyaz.gov; bbracker@santacruzcountyaz.gov;
ssainz@santacruzcountyaz.gov; Harry.oberg@yavapaiaz.gov; James.gregory@yavapaiaz.gov;
Donna.michaels@yavapaiaz.gov; Craig.brown@yavapaiaz.gov; Mary.mallory@yavapaiaz.gov;
David.rhodes@yavapaiaz.gov; Michelle.burchill@yavapaiaz.gov; Lynn.constabile @yavapaiaz.gov;
Martin.porchas@yumacountyaz.gov; Jonathan.lines@yumacountyaz.gov;
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Darren.simmons@yumacountyaz.gov; Tony.reyes@yumacountyaz.gov;
Lynne.pancrazi@yumacountyaz.gov; Leon.wilmot@ycso.yumacountyaz.gov;
Richard.colwell@yumacountyaz.gov; Tiffany.anderson@yumacountyaz.gov

Subject: Re: Urgent Request to Investigate the Legal Status of the Voting Machines, Tabulators, and
Electronic Devices

| CAUTION: EXTERNAL EMAIL* |
Dear All,

As Tom Crosby of Cochise County has stated,

“It has to be irrefutable proof machines aren’t certified”.

Regarding our concern about the legal certification
status on the voting machines, please allow me to
provide a list of the key documents we are seeking
from the Supervisors and County Attorney or anyone
in authority:

1. Where is the test report on their model of voting machine?

2. Where is the Lab Accreditation Certificate as of the
certification test date?

3. Is the accreditation certificate valid or has it been
modified? Note: We have copies of the ones posted and
time stamped to reveal a modified document made to look
like they were accredited at the time but generated years
after the certification. This is revealed in the 13-minute
walk through video sent earlier today and provided
here>> https://rumble.com/viomeag-voting-machines-

not-u.html.

Perhaps more of you would be inclined to assist, understanding
if we will all work together to provide the real proof of
certification status, the grassroots will work hard to convey the
legal status of the machines to the public at large and put this
issue to rest- if we are able to provide proof of the legal status
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of the voting machines and electronic devices, as prescribed by
law.

I thank you all for your service to the state of Arizona.

Please provide these materials to Commissioner Jim O’Connor for

review.
Our time to act is now.

Respectfully yours,

Christine Reagan

National Grassroots Director| ACT for America
Cell: 202-430-7084

Office: 202-204-6999 ext. 4107

Email: christine@actforamerica.org

On Nov 6, 2022, at 4:39 AM, Crosby, Tom <TCrosby@cochise.az.gov> wrote:

It has to be irrefutable proof machines aren’t certified

Get Qutlook for iOS

From: christine@actforamerica.org <christine@actforamerica.org>

Sent: Thursday, November 3, 2022 1:38:25 PM

To: gbowman@co.apache.az.us <gbowman@co.apache.az.us>;
ashepherd@co.apache.az.us <ashepherd@co.apache.az.us>; ndavis@co.apache.az.us
<ndavis@co.apache.az.us>; Inoble@co.apache.az.us <Inoble@co.apache.az.us>;
aromero@co.apache.az.us <aromero@co.apache.az.us>; Crosby, Tom
<TCrosby@cochise.az.gov>; English, Ann S <AEnglish@cochise.az.gov>; Judd, Peggy
<PJudd@cochise.az.gov>; Stevens, David <DStevens@cochise.az.gov>;
Imarra@cochise.az.g <Imarra@cochise.az.g>; phorstman@coconino.az.gov
<phorstman@coconino.az.gov>; jvasquez@coconino.az.gov
<jvasquez@coconino.az.gov>; mryan@coconino.az.gov <mryan@coconino.az.gov>;
jbegay@coconino.az.gov <jbegay@coconino.az.gov>; [fowler@coconino.az.gov
<Ifowler@coconino.az.gov>; phansen@coconino.az.gov <phansen@coconino.az.gov>;
emusta@coconino.az.gov <emusta@coconino.az.gov>; schristensen@gilacountyaz.gov
<schristensen@gilacountyaz.gov>; thumphrey@gilacountyaz.gov
<thumphrey@gilacountyaz.gov>; wcline@gilacountyaz.gov
<wcline@gilacountyaz.gov>; shingham@gilacountyaz.gov
<sbingham@gilacountyaz.gov>; emariscal@gilacountyaz.gov
<emariscal@gilacountyaz.gov>; pdavid@graham.az.gov <pdavid@graham.az.gov>;
jhoward@graham.az.gov <jhoward@graham.az.gov>; dsmith@graham.az.gov
<dsmith@graham.az.gov>; wjohn@graham.az.gov <wjohn@graham.az.gov>;
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hduderstadt@graham.az.gov <hduderstadt@graham.az.gov>;
dgomez@greenlee.az.gov <dgomez@greenlee.az.gov>; rcampbell@greenlee.az.gov
<rcampbell@greenlee.az.gov>; rlunt@greenlee.az.gov <rlunt@greenlee.az.gov>;
shilheiro@greenlee.az.gov <shilheiro@greenlee.az.gov>; bfigueroa@greenlee.az.gov
<bfigueroa@greenlee.az.gov>; dplunkett@lapazcountyaz.gov
<dplunkett@lapazcountyaz.gov>; dminor@lapazcountyaz.gov
<dminor@Iapazcountyaz.gov>; hirwin@lapazcountyaz.gov
<hirwin@lapazcountyaz.gov>; rgarcia@lapazcountyaz.gov
<rgarcia@lapazcountyaz.gov>; bbartelsmeyer@Ilapazcountyaz.gov
<bbartelsmeyer@lapazcountyaz.gov>; Jack.sellers@maricopa.gov
<Jack.sellers@maricopa.gov>; Thomas.galvin@maricopa.gov
<Thomas.galvin@maricopa.gov>; Bill.gates@maricopa.gov <Bill.gates@maricopa.gov>;
Clint.hickman@maricopa.gov <Clint.hickman@maricopa.gov>;
Steve.gallardo@maricopa.gov <Steve.gallardo@maricopa.gov>;
sricher@risc.maricpa.gov <sricher@risc.maricpa.gov>; Scott.jarrett@maricopa.gov
<Scott.jarrett@maricopa.gov>; Travis.lingenfelter@mohave.gov
<Travis.lingenfelter@mohave.gov>; Hildy.angius@mohave.gov
<Hildy.angius@mohave.gov>; Buster.johnson@mohave.gov
<Buster.johnson@mohave.gov>; Jean.bishop@mohave.gov
<Jean.bishop@mohave.gov>; Ron.gould@mohave.gov <Ron.gould@mohave.gov>;
Kristi.blair@mohave.gov <Kristi.blair@mohave.gov>; Allen.tempert@mohave.gov
<Allen.tempert@mohave.gov>; Fern.benally@navajocountyaz.gov
<Fern.benally@navajocountyaz.gov>; Alberto.penshlakai@navajocountyaz.gov
<Alberto.penshlakai@navajocountyaz.gov>; Jason.whiting@navajocountyaz.gov
<Jason.whiting@navajocountyaz.gov>; Daryl.seymore@navajocountyaz.gov
<Daryl.seymore@navajocountyaz.gov>; Dawnafe.whitesinger@navajocountyaz.gov
<Dawnafe.whitesinger@navajocountyaz.gov>; Michael.sample@navajocountyaz.gov
<Michael.sample@navajocountyaz.gov>; Rayleen.richards@navajocountyaz.gov
<Rayleen.richards@navajocountyaz.gov>; Rex.scott@pima.gov <Rex.scott@pima.gov>;
Matt.heinz@pima.gov <Matt.heinz@pima.gov>; Sharon.bronson@pima.gov
<Sharon.bronson@pima.gov>; Steve.christy@pima.gov <Steve.christy@pima.gov>;
Adelita.grijalva@pima.gov <Adelita.grijalva@pima.gov>;
Gabriella.cazarez.kelly@pima.gov <Gabriella.cazarez.kelly@pima.gov>;
Brad.nelson@pima.gov <Brad.nelson@pima.gov>; Kevin.cavanaugh@pinal.gov
<Kevin.cavanaugh@pinal.gov>; Mike.goodman@pinal.gov
<Mike.goodman@pinal.gov>; Stephen.miller@pinal.gov <Stephen.miller@pinal.gov>;
Jeffrey.mcclure@pinal.gov <Jeffrey.mcclure@pinal.gov>; Jeff.serdy@pinal.gov
<Jeff.serdy@pinal.gov>; Dana.lewis@pinal.gov <Dana.lewis@pinal.gov>;
Virginia.ross@pinal.gov <Virginia.ross@pinal.gov>; mruiz@santacruzcountyaz.gov
<mruiz@santacruzcountyaz.gov>; rmolera@santacruzcountyaz.gov
<rmolera@santacruzcountyaz.gov>; bbracker@santacruzcountyaz.gov
<bbracker@santacruzcountyaz.gov>; ssainz@santacruzcountyaz.gov
<ssainz@santacruzcountyaz.gov>; Harry.oberg@yavapaiaz.gov
<Harry.oberg@yavapaiaz.gov>; James.gregory@yavapaiaz.gov
<James.gregory@yavapaiaz.gov>; Donna.michaels@yavapaiaz.gov
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<Donna.michaels@yavapaiaz.gov>; Craig.brown@yavapaiaz.gov
<Craig.brown@yavapaiaz.gov>; Mary.mallory@yavapaiaz.gov
<Mary.mallory@yavapaiaz.gov>; David.rhodes@yavapaiaz.gov
<David.rhodes@yavapaiaz.gov>; Michelle.burchill@yavapaiaz.gov
<Michelle.burchill@yavapaiaz.gov>; Lynn.constabile@yavapaiaz.gov
<Lynn.constabile@yavapaiaz.gov>; Martin.porchas@yumacountyaz.gov
<Martin.porchas@yumacountyaz.gov>; Jonathan.lines@yumacountyaz.gov
<Jonathan.lines@yumacountyaz.gov>; Darren.simmons@yumacountyaz.gov
<Darren.simmons@yumacountyaz.gov>; Tony.reyes@yumacountyaz.gov
<Tony.reyes@yumacountyaz.gov>; Lynne.pancrazi@yumacountyaz.gov
<Lynne.pancrazi@yumacountyaz.gov>; Leon.wilmot@ycso.yumacountyaz.gov
<Leon.wilmot@ycso.yumacountyaz.gov>; Richard.colwell@yumacountyaz.gov
<Richard.colwell@yumacountyaz.gov>; Tiffany.anderson@yumacountyaz.gov
<Tiffany.anderson@yumacountyaz.gov>

Subject: RE: Urgent Request to Investigate the Legal Status of the Voting Machines,
Tabulators, and Electronic Devices

| CAUTION: EXTERNAL EMAIL* |

Dear Representatives,

It has come to my attention that the video link is a Microsoft
product that some are unable to view.

Please find this short 13-minute video presentation below.

https://rumble.com/viomeag-voting-machines-are-corrupted-evidence-

from-subject-matter-experts-do-not-u.html
The Time to Act is Now!

Respectfully Yours,

Christine Reagan

National Grassroots Director| ACT for America
Office: 202-204-6999 ext. 4107

Direct Cell: 202-430-7084

Website: www.actforamerica.org

Stay Connected:

2] 2] 2] (2]

ACT for America is the nation’s premier nonprofit
grassroots movement devoted to preserving America’s
Culture, Security and Freedom.

From: christine@actforamerica.org <christine@actforamerica.org>
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Sent: Thursday, November 3, 2022 12:03 PM

To: gbowman@co.apache.az.us; ashepherd@co.apache.az.us;
ndavis@co.apache.az.us; Inoble@co.apache.az.us; aromero@co.apache.az.us;
tcrosby@cochise.az.gov; aenglish@cochise.az.gov; pjudd@cochise.az.gov;
dstevens@cochise.az.gov; Imarra@cochise.az.g; phorstman@coconino.az.gov;
jvasquez@coconino.az.gov; mryan@coconino.az.gov; jbegay@coconino.az.gov;
Ifowler@coconino.az.gov; phansen@coconino.az.gov; emusta@coconino.az.gov;
schristensen@gilacountyaz.gov; thumphrey@gilacountyaz.gov;
wcline@gilacountyaz.gov; shingham@gilacountyaz.gov; emariscal@gilacountyaz.gov;
pdavid@graham.az.gov; jhoward@graham.az.gov; dsmith@graham.az.gov;
wjohn@graham.az.gov; hduderstadt@graham.az.gov; dgomez@greenlee.az.gov;
rcampbell@greenlee.az.gov; rlunt@greenlee.az.gov; shilheiro@greenlee.az.gov;
bfigueroa@greenlee.az.gov; dplunkett@lapazcountyaz.gov;
dminor@lapazcountyaz.gov; hirwin@lapazcountyaz.gov; rgarcia@lapazcountyaz.gov;
bbartelsmeyer@Ilapazcountyaz.gov; Jack.sellers@maricopa.gov;
Thomas.galvin@maricopa.gov; Bill.gates@maricopa.gov; Clint.hickman@maricopa.gov;
Steve.gallardo@maricopa.gov; sricher@risc.maricpa.gov; Scott.jarrett@maricopa.gov;
Travis.lingenfelter@mohave.gov; Hildy.angius@mohave.gov;
Buster.johnson@mohave.gov; Jean.bishop@mohave.gov; Ron.gould@mohave.gov;
Kristi.blair@mohave.gov; Allen.tempert@mohave.gov;
Fern.benally@navajocountyaz.gov; Alberto.penshlakai@navajocountyaz.gov;
Jason.whiting@navajocountyaz.gov; Daryl.seymore@navajocountyaz.gov;
Dawnafe.whitesinger@navajocountyaz.gov; Michael.sample@navajocountyaz.gov;
Rayleen.richards@navajocountyaz.gov; Rex.scott@pima.gov; Matt.heinz@pima.gov;
Sharon.bronson@pima.gov; Steve.christy@pima.gov; Adelita.grijalva@pima.gov;
Gabriella.cazarez.kelly@pima.gov; Brad.nelson@pima.gov;
Kevin.cavanaugh@pinal.gov; Mike.goodman@pinal.gov; Stephen.miller@pinal.gov;
Jeffrey.mcclure@pinal.gov; Jeff.serdy@pinal.gov; Dana.lewis@pinal.gov;
Virginia.ross@pinal.gov; mruiz@santacruzcountyaz.gov;
rmolera@santacruzcountyaz.gov; bbracker@santacruzcountyaz.gov;
ssainz@santacruzcountyaz.gov; Harry.oberg@yavapaiaz.gov;
James.gregory@yavapaiaz.gov; Donna.michaels@yavapaiaz.gov;
Craig.brown@yavapaiaz.gov; Mary.mallory@yavapaiaz.gov;
David.rhodes@yavapaiaz.gov; Michelle.burchill@yavapaiaz.gov;
Lynn.constabile@yavapaiaz.gov; Martin.porchas@yumacountyaz.gov;
Jonathan.lines@yumacountyaz.gov; Darren.simmons@yumacountyaz.gov;
Tony.reyes@yumacountyaz.gov; Lynne.pancrazi@yumacountyaz.gov;
Leon.wilmot@ycso.yumacountyaz.gov; Richard.colwell@yumacountyaz.gov;
Tiffany.anderson@yumacountyaz.gov

Subject: Urgent Request to Investigate the Legal Status of the Voting Machines,
Tabulators, and Electronic Devices

Dear Arizona County Board of Supervisors, Recorders, and Elections Directors,

My name is Christine Reagan, and | am the National Grassroots Director for
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www.actforamerica.org, the nation’s largest grassroots movement in the nation
with activists in 98% of all US counties across America including members in every
county in your state. | am currently supporting a grassroots movement calling for a
contingency hand count election considering the overwhelming evidence that the
Arizona voting machines and tabulators are NOT lawfully certified by an accredited
lab, violating state law, and presenting a serious cyber security threat.

Please click to view this video walkthrough on the potential certification fraud
here>>Presentation of Evidence of Fraudulent Voting Machine Certification

I am in support of Arizona State Commissioner Jim O’Connor’s letter dated October

19th, 2022, calling for the immediate investigation of the legal status of certifications
for our voting machines, tabulators, and electronic equipment currently scheduled for

use in our Midterm Election on November 8. Jim O’Connor has 30 years of relative
experience and has sent every county official, including your office, a formal letter
calling for an immediate investigation and remedy. Jim O’Connor is working with cyber
security experts including Michael Schafer, a Maricopa County Business Owner who
operates a federally certified and accredited cyber security laboratory who has
produced the video walk through video presenting the evidence of the potentially
fraudulent voting machine certifications going back to 2018 elections that has yet to be
remedied. Sadly, as of today, | don’t believe any local officials have provided a prompt
and courteous response to Commission O’Connor’s letter requesting evidence that
proves the voting machines are legally certified which is raising serious questions in
your Arizona State grassroots network of leaders, activists, and voters.

As mentioned in Jim O’Connor’s letter, there is a potential case of serious fraud that
may have been committed against the State of Arizona as it relates to the HAVA Act
and US Election Assistance Commission EAC Certification requirements on our
electronic voting machines and tabulators currently scheduled for use in our 2020
Midterm election.

Our Arizona Counties are about to engage in a potentially fraudulent election that will
cause egregious public harm and further erode public confidence in our ability to
conduct a free and fair election.

Arizona’s voting machines and tabulators may be unlawfully certified by an
unaccredited lab in violation of A.R.S. § 16-442(B), the requirements of the Federal
(HAVA) Help America Vote Act, and the Arizona State Constitution Article 7, Sec. 7 (only
legal votes may be counted). In addition, our current research and documented
evidence shows that our 2018 & 2020 elections were conducted where the electronic
voting machines and tabulators were also not certified by accredited labs because their
accreditations had expired, in violation of both federal, state law, and civil rights of the
people of the state of Arizona.

In good faith, Arizona County Election Officials cannot use the electronic voting
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machines and tabulators, because of their lack of certification by an accredited lab
pursuant to state law A.R.S. § 16-442(B).

1) Arizona State Voting Machines are NOT Legally Certified Pursuant to Arizona State
law, "Machines or tabulators used at any election for federal, state or county offices
may only be used in this state IF they comply with the Help America Vote Act of 2002
and if those machines or tabulators have been tested and approved by a laboratory that
is accredited pursuant to the help America vote act of 2002." See A.R.S. § 16-442(B).

2) In addition, the US Cybersecurity & Infrastructure Security Agency has issued an
ICS-Cert Advisory Alert (ICSA-22-154-01) in June of this year titled ‘Vulnerabilities
Affecting Dominion Voting Systems ImageCastX, deployed throughout the state of
Arizona. This legal notice lists 13 serious security vulnerabilities that have not been
mitigated or remedied in our state.

Every county that conducts this upcoming election on uncertified machines is facing
tremendous public backlash and financial liability.

In your capacity, as elected officials, under ARS 16-442, you have permissive authority
in that you MAY choose to use electronic voting machines. There is NO REQUIRED
authority mandating you to use the voting machines and tabulators.

Every county has the option to use a contingency plan or revert to traditional voting
methods using paper ballots in precincts and hand counted vote tally to conduct
elections. Considering two major breaches of public trust and the desire to perform
our duty ensuring adherence to state law ARS 16-442, it’s incumbent upon you not to
use the voting machines and tabulators. | urge you to take immediate steps to acquire
proof that our voting machines and tabulators do not violate the afore-mentioned
state and federal laws.

We must remedy and prevent what is certain to otherwise be a catastrophic failure
and injury to the people of Arizona, to whom this election belongs. Honor your oath
and do your public duty for the benefit of the people of Arizona.

Arizona Citizens have sent out nearly 634,000 emails notifying and calling upon the
Sheriff’s, Local Officials, State Legislature, Governor, Attorney General, and Secretary of
State to perform their duty and investigate the validity of the voting machine
certification. The Sheriff’s offices, alone, should have received at least 2000 direct

emails in the past few weeks. AZ No Voting Machines 2022

Arizona grassroots leadership and activists are seeking a non-partisan effort to provide
the minimum level of election security, as defined by Arizona state law, to provide the
public a reasonable expectation that the voting machines and tabulators have been
verified and legally certified!
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In the event you agree that the voting machines are not legally certified, our only
immediate remedy is to prohibit the use of illegal machines and allow the counties to
proceed with their contingency hand count election procedures that every county is
trained and equipped to conduct. As for the argument on the time and resources that
would be required, many states including battleground states of Pennsylvania and
Michigan are publicly declaring that election certifications will take days or even a
week, allowing Arizona to be in good company.

Elections belong to the people and the people would rather feel confident and secure
and wait a few days than live under a shadow of doubt.

I thank you all in advance for your prompt and thorough action!

CC: Arizona State County Board of Supervisors, Recorders, Election Directors, and
Sheriffs.

Please provide a detailed response to Jim O'Connor jwo@ronnoco3.com at your
earliest convenience.

The Time to Act is Now!

Respectfully Yours,

Christine Reagan

National Grassroots Director| ACT for America

Office: 202-204-6999 ext. 4107

Direct Cell: 202-430-7084

Website: www.actforamerica.org

Stay Connected:
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ACT for America is the nation’s premier nonprofit
grassroots movement devoted to preserving America’s
Culture, Security and Freedom.

This E-mail is from an EXTERNAL address. DO NOT click on links or open

attachments unless you trust the sender and know the content is safe. If you
suspect this message to be phishing, please report it using the Phish Alert Button
at the top of the email, or forward to cochise.az.gov(@missedspam.com or contact
IT support at 520-432-8301.

This E-mail is from an EXTERNAL address. DO NOT click on links or open attachments
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unless you trust the sender and know the content is safe. If you suspect this message to be
phishing, please report it using the Phish Alert Button at the top of the email, or forward to

cochise.az.gov(@missedspam.com or contact IT support at 520-432-8301.
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From: Crosby, Tom
To: Crosby, Tom
Subject: FW: Urgent Request to Investigate the Legal Status of the Voting Machines, Tabulators, and Electronic Devices
Date: Saturday, November 12, 2022 9:22:00 AM
Attachments: image001.png
image002.png
image003.png
image004.png
image005.png

From: christine@actforamerica.org <christine@actforamerica.org>

Sent: Thursday, November 3, 2022 12:03 PM

To: gbowman@co.apache.az.us; ashepherd@co.apache.az.us; ndavis@co.apache.az.us;
Inoble@co.apache.az.us; aromero@co.apache.az.us; Crosby, Tom <TCrosby@cochise.az.gov>;
English, Ann S <AEnglish@cochise.az.gov>; Judd, Peggy <PJudd@cochise.az.gov>; Stevens, David
<DStevens@cochise.az.gov>; Imarra@cochise.az.g; phorstman@coconino.az.gov;
jvasquez@coconino.az.gov; mryan@coconino.az.gov; jbegay@coconino.az.gov;
Ifowler@coconino.az.gov; phansen@coconino.az.gov; emusta@coconino.az.gov;
schristensen@gilacountyaz.gov; thumphrey@gilacountyaz.gov; wcline@gilacountyaz.gov;
shingham@gilacountyaz.gov; emariscal@gilacountyaz.gov; pdavid@graham.az.gov;
jhoward@graham.az.gov; dsmith@graham.az.gov; wjohn@graham.az.gov;
hduderstadt@graham.az.gov; dgomez@greenlee.az.gov; rcampbell@greenlee.az.gov;
rlunt@greenlee.az.gov; shilheiro@greenlee.az.gov; bfigueroa@greenlee.az.gov;
dplunkett@lapazcountyaz.gov; dminor@lapazcountyaz.gov; hirwin@lapazcountyaz.gov;
rgarcia@lapazcountyaz.gov; bbartelsmeyer@lapazcountyaz.gov; Jack.sellers@maricopa.gov;
Thomas.galvin@maricopa.gov; Bill.gates@maricopa.gov; Clint.hickman@maricopa.gov;
Steve.gallardo@maricopa.gov; sricher@risc.maricpa.gov; Scott.jarrett@maricopa.gov;
Travis.lingenfelter@mohave.gov; Hildy.angius@mohave.gov; Buster.johnson@mohave.gov;
Jean.bishop@mohave.gov; Ron.gould@mohave.gov; Kristi.blair@mohave.gov;
Allen.tempert@mohave.gov; Fern.benally@navajocountyaz.gov;
Alberto.penshlakai@navajocountyaz.gov; Jason.whiting@navajocountyaz.gov;
Daryl.seymore@navajocountyaz.gov; Dawnafe.whitesinger@navajocountyaz.gov;
Michael.sample@navajocountyaz.gov; Rayleen.richards@navajocountyaz.gov; Rex.scott@pima.gov;
Matt.heinz@pima.gov; Sharon.bronson@pima.gov; Steve.christy@pima.gov;
Adelita.grijalva@pima.gov; Gabriella.cazarez.kelly@pima.gov; Brad.nelson@pima.gov;
Kevin.cavanaugh@pinal.gov; Mike.goodman@pinal.gov; Stephen.miller@pinal.gov;
Jeffrey.mcclure@pinal.gov; Jeff.serdy@pinal.gov; Dana.lewis@pinal.gov; Virginia.ross@pinal.gov;
mruiz@santacruzcountyaz.gov; rmolera@santacruzcountyaz.gov; bbracker@santacruzcountyaz.gov;
ssainz@santacruzcountyaz.gov; Harry.oberg@yavapaiaz.gov; James.gregory@yavapaiaz.gov;
Donna.michaels@yavapaiaz.gov; Craig.brown@yavapaiaz.gov; Mary.mallory@yavapaiaz.gov;
David.rhodes@yavapaiaz.gov; Michelle.burchill@yavapaiaz.gov; Lynn.constabile @yavapaiaz.gov;
Martin.porchas@yumacountyaz.gov; Jonathan.lines@yumacountyaz.gov;
Darren.simmons@yumacountyaz.gov; Tony.reyes@yumacountyaz.gov;
Lynne.pancrazi@yumacountyaz.gov; Leon.wilmot@ycso.yumacountyaz.gov;
Richard.colwell@yumacountyaz.gov; Tiffany.anderson@yumacountyaz.gov

Subject: Urgent Request to Investigate the Legal Status of the Voting Machines, Tabulators, and
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Electronic Devices

| CAUTION: EXTERNAL EMAIL*
Dear Arizona County Board of Supervisors, Recorders, and Elections Directors,

My name is Christine Reagan, and | am the National Grassroots Director for
www.actforamerica.org, the nation’s largest grassroots movement in the nation with activists in
98% of all US counties across America including members in every county in your state. | am
currently supporting a grassroots movement calling for a contingency hand count election
considering the overwhelming evidence that the Arizona voting machines and tabulators are NOT
lawfully certified by an accredited lab, violating state law, and presenting a serious cyber security
threat.

Please click to view this video walkthrough on the potential certification fraud here>>Presentation

of Evidence of Fraudulent Voting Machine Certification

| am in support of Arizona State Commissioner Jim O'Connor’s letter dated October 19%, 2022,
calling for the immediate investigation of the legal status of certifications for our voting machines,
tabulators, and electronic equipment currently scheduled for use in our Midterm Election on

November 8. Jim O'Connor has 30 years of relative experience and has sent every county official,
including your office, a formal letter calling for an immediate investigation and remedy. Jim
O’Connor is working with cyber security experts including Michael Schafer, a Maricopa County
Business Owner who operates a federally certified and accredited cyber security laboratory who has
produced the video walk through video presenting the evidence of the potentially fraudulent voting
machine certifications going back to 2018 elections that has yet to be remedied. Sadly, as of today, |
don't believe any local officials have provided a prompt and courteous response to Commission
O'Connor’s letter requesting evidence that proves the voting machines are legally certified which is
raising serious questions in your Arizona State grassroots network of leaders, activists, and voters.

As mentioned in Jim O’Connor’s letter, there is a potential case of serious fraud that may have
been committed against the State of Arizona as it relates to the HAVA Act and US Election Assistance
Commission EAC Certification requirements on our electronic voting machines and tabulators
currently scheduled for use in our 2020 Midterm election.

Our Arizona Counties are about to engage in a potentially fraudulent election that will cause
egregious public harm and further erode public confidence in our ability to conduct a free and fair
election.

Arizona’s voting machines and tabulators may be unlawfully certified by an unaccredited lab in
violation of A.R.S. § 16-442(B), the requirements of the Federal (HAVA) Help America Vote Act, and
the Arizona State Constitution Article 7, Sec. 7 (only legal votes may be counted). In addition, our
current research and documented evidence shows that our 2018 & 2020 elections were conducted
where the electronic voting machines and tabulators were also not certified by accredited labs
because their accreditations had expired, in violation of both federal, state law, and civil rights of the
people of the state of Arizona.
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In good faith, Arizona County Election Officials cannot use the electronic voting machines and
tabulators, because of their lack of certification by an accredited lab pursuant to state law A.R.S.
§ 16-442(B).

1) Arizona State Voting Machines are NOT Legally Certified Pursuant to Arizona State law,
"Machines or tabulators used at any election for federal, state or county offices may only be used in
this state IF they comply with the Help America Vote Act of 2002 and if those machines or tabulators
have been tested and approved by a laboratory that is accredited pursuant to the help America vote
act of 2002." See A.R.S. § 16-442(B).

2) In addition, the US Cybersecurity & Infrastructure Security Agency has issued an ICS-Cert
Advisory Alert (ICSA-22-154-01) in June of this year titled ‘Vulnerabilities Affecting Dominion Voting
Systems ImageCastX, deployed throughout the state of Arizona. This legal notice lists 13 serious
security vulnerabilities that have not been mitigated or remedied in our state.

Every county that conducts this upcoming election on uncertified machines is facing tremendous
public backlash and financial liability.

In your capacity, as elected officials, under ARS 16-442, you have permissive authority in that you
MAY choose to use electronic voting machines. There is NO REQUIRED authority mandating you to
use the voting machines and tabulators.

Every county has the option to use a contingency plan or revert to traditional voting methods
using paper ballots in precincts and hand counted vote tally to conduct elections. Considering two
major breaches of public trust and the desire to perform our duty ensuring adherence to state law
ARS 16-442, it's incumbent upon you not to use the voting machines and tabulators. | urge you to
take immediate steps to acquire proof that our voting machines and tabulators do not violate the
afore-mentioned state and federal laws.

We must remedy and prevent what is certain to otherwise be a catastrophic failure and injury to
the people of Arizona, to whom this election belongs. Honor your oath and do your public duty
for the benefit of the people of Arizona.

Arizona Citizens have sent out nearly 634,000 emails notifying and calling upon the Sheriff’s, Local
Officials, State Legislature, Governor, Attorney General, and Secretary of State to perform their duty
and investigate the validity of the voting machine certification. The Sheriff’s offices, alone, should
have received at least 2000 direct emails in the past few weeks. AZ No Voting Machines 2022

Arizona grassroots leadership and activists are seeking a non-partisan effort to provide the minimum
level of election security, as defined by Arizona state law, to provide the public a reasonable

expectation that the voting machines and tabulators have been verified and legally certified!

In the event you agree that the voting machines are not legally certified, our only immediate remedy
is to prohibit the use of illegal machines and allow the counties to proceed with their contingency
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hand count election procedures that every county is trained and equipped to conduct. As for the
argument on the time and resources that would be required, many states including battleground
states of Pennsylvania and Michigan are publicly declaring that election certifications will take days
or even a week, allowing Arizona to be in good company.

Elections belong to the people and the people would rather feel confident and secure and wait a few
days than live under a shadow of doubt.

| thank you all in advance for your prompt and thorough action!
CC: Arizona State County Board of Supervisors, Recorders, Election Directors, and Sheriffs.

Please provide a detailed response to Jim O'Connor jwo@ronnoco3.com at your earliest
convenience.

The Time to Act is Now!

Respectfully Yours,

Christine Reagan

National Grassroots Director| ACT for America

Office: 202-204-6999 ext. 4107

Direct Cell: 202-430-7084

Website: www.actforamerica.org

Stay Connected:

ACT for America is the nation’s premier nonprofit
grassroots movement devoted to preserving America’s
Culture, Security and Freedom.

This E-mail is from an EXTERNAL address. DO NOT click on links or open attachments

unless you trust the sender and know the content is safe. If you suspect this message to be
phishing, please report it using the Phish Alert Button at the top of the email, or forward to

cochise.az.gov(@missedspam.com or contact I'T support at 520-432-8301.
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From: Crosby, Tom
To: tom crosby
Subject: FW: Urgent Request to Investigate the Legal Status of the Voting Machines, Tabulators, and Electronic Devices
Date: Saturday, November 12, 2022 3:19:00 PM
Attachments: image001.png
image002.png
image003.png
image004.png
image005.png

From: Crosby, Tom

Sent: Saturday, November 12, 2022 9:22 AM

To: Crosby, Tom <TCrosby@cochise.az.gov>

Subject: FW: Urgent Request to Investigate the Legal Status of the Voting Machines, Tabulators, and
Electronic Devices

From: christine@actforamerica.org <christine@actforamerica.org>

Sent: Thursday, November 3, 2022 12:03 PM

To: gbhowman@co.apache.az.us; ashepherd@co.apache.az.us; ndavis@co.apache.az.us;
Inoble@co.apache.az.us; aromero@co.apache.az.us; Crosby, Tom <TCrosby@cochise.az.gov>;
English, Ann S <AEnglish@cochise.az.gov>; Judd, Peggy <PJudd@cochise.az.gov>; Stevens, David
<DStevens@cochise.az.gov>; Imarra@cochise.az.g; phorstman@coconino.az.gov;
jvasquez@coconino.az.gov; mryan@coconino.az.gov; jbegay@coconino.az.gov;
Ifowler@coconino.az.gov; phansen@coconino.az.gov; emusta@coconino.az.gov;
schristensen@gilacountyaz.gov; thumphrey@gilacountyaz.gov; wcline@gilacountyaz.gov;
sbingham@gilacountyaz.gov; emariscal@gilacountyaz.gov; pdavid@graham.az.gov;
jhoward@graham.az.gov; dsmith@graham.az.gov; wjohn@graham.az.gov;
hduderstadt@graham.az.gov; dgomez@greenlee.az.gov; rcampbell@greenlee.az.gov;
rlunt@greenlee.az.gov; shilheiro@greenlee.az.gov; bfigueroa@greenlee.az.gov;
dplunkett@lapazcountyaz.gov; dminor@lapazcountyaz.gov; hirwin@lapazcountyaz.gov;
rgarcia@lapazcountyaz.gov; bbartelsmeyer@lapazcountyaz.gov; Jack.sellers@maricopa.gov;
Thomas.galvin@maricopa.gov; Bill.gates@maricopa.gov; Clint.hickman@maricopa.gov;
Steve.gallardo@maricopa.gov; sricher@risc.maricpa.gov; Scott.jarrett@maricopa.gov;
Travis.lingenfelter@mohave.gov; Hildy.angius@mohave.gov; Buster.johnson@mohave.gov;
Jean.bishop@mohave.gov; Ron.gould@mohave.gov; Kristi.blair@mohave.gov;
Allen.tempert@mohave.gov; Fern.benally@navajocountyaz.gov;
Alberto.penshlakai@navajocountyaz.gov; Jason.whiting@navajocountyaz.gov;
Daryl.seymore@navajocountyaz.gov; Dawnafe.whitesinger@navajocountyaz.gov;
Michael.sample@navajocountyaz.gov; Rayleen.richards@navajocountyaz.gov; Rex.scott@pima.gov;
Matt.heinz@pima.gov; Sharon.bronson@pima.gov; Steve.christy@pima.gov;
Adelita.grijalva@pima.gov; Gabriella.cazarez. kelly@pima.gov; Brad.nelson@pima.gov;
Kevin.cavanaugh@pinal.gov; Mike.goodman@pinal.gov; Stephen.miller@pinal.gov;
Jeffrey.mcclure@pinal.gov; Jeff.serdy@pinal.gov; Dana.lewis@pinal.gov; Virginia.ross@pinal.gov;

AZ-COCHISE-22-1136-A-000207



mruiz@santacruzcountyaz.gov; rmolera@santacruzcountyaz.gov; bbracker@santacruzcountyaz.gov;
ssainz@santacruzcountyaz.gov; Harry.oberg@yavapaiaz.gov; James.gregory@yavapaiaz.gov;
Donna.michaels@yavapaiaz.gov; Craig.brown@yavapaiaz.gov; Mary.mallory@yavapaiaz.gov;
David.rhodes@yavapaiaz.gov; Michelle.burchill@yavapaiaz.gov; Lynn.constabile@yavapaiaz.gov;
Martin.porchas@yumacountyaz.gov; Jonathan.lines@yumacountyaz.gov;
Darren.simmons@yumacountyaz.gov; Tony.reyes@yumacountyaz.gov;
Lynne.pancrazi@yumacountyaz.gov; Leon.wilmot@ycso.yumacountyaz.gov;
Richard.colwell@yumacountyaz.gov; Tiffany.anderson@yumacountyaz.gov

Subject: Urgent Request to Investigate the Legal Status of the Voting Machines, Tabulators, and
Electronic Devices

[ CAUTION: EXTERNAL EMAIL* |
Dear Arizona County Board of Supervisors, Recorders, and Elections Directors,

My name is Christine Reagan, and | am the National Grassroots Director for
www.actforamerica.org, the nation’s largest grassroots movement in the nation with activists in
98% of all US counties across America including members in every county in your state. | am
currently supporting a grassroots movement calling for a contingency hand count election
considering the overwhelming evidence that the Arizona voting machines and tabulators are NOT
lawfully certified by an accredited lab, violating state law, and presenting a serious cyber security
threat.

Please click to view this video walkthrough on the potential certification fraud here>>Presentation
of Evidence of Fraudulent Voting Machine Certification

| am in support of Arizona State Commissioner Jim O'Connor’s letter dated October 19", 2022,
calling for the immediate investigation of the legal status of certifications for our voting machines,
tabulators, and electronic equipment currently scheduled for use in our Midterm Election on

November 8. Jim O’Connor has 30 years of relative experience and has sent every county official,
including your office, a formal letter calling for an immediate investigation and remedy. Jim
O'Connor is working with cyber security experts including Michael Schafer, a Maricopa County
Business Owner who operates a federally certified and accredited cyber security laboratory who has
produced the video walk through video presenting the evidence of the potentially fraudulent voting
machine certifications going back to 2018 elections that has yet to be remedied. Sadly, as of today, |
don't believe any local officials have provided a prompt and courteous response to Commission
O’Connor’s letter requesting evidence that proves the voting machines are legally certified which is
raising serious questions in your Arizona State grassroots network of leaders, activists, and voters.

As mentioned in Jim O’Connor’s letter, there is a potential case of serious fraud that may have
been committed against the State of Arizona as it relates to the HAVA Act and US Election Assistance
Commission EAC Certification requirements on our electronic voting machines and tabulators
currently scheduled for use in our 2020 Midterm election.

Our Arizona Counties are about to engage in a potentially fraudulent election that will cause
egregious public harm and further erode public confidence in our ability to conduct a free and fair
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election.

Arizona’s voting machines and tabulators may be unlawfully certified by an unaccredited lab in
violation of A.R.S. § 16-442(B), the requirements of the Federal (HAVA) Help America Vote Act, and
the Arizona State Constitution Article 7, Sec. 7 (only legal votes may be counted). In addition, our
current research and documented evidence shows that our 2018 & 2020 elections were conducted
where the electronic voting machines and tabulators were also not certified by accredited labs
because their accreditations had expired, in violation of both federal, state law, and civil rights of the
people of the state of Arizona.

In good faith, Arizona County Election Officials cannot use the electronic voting machines and
tabulators, because of their lack of certification by an accredited lab pursuant to state law A.R.S.
§ 16-442(B).

1) Arizona State Voting Machines are NOT Legally Certified Pursuant to Arizona State law,
"Machines or tabulators used at any election for federal, state or county offices may only be used in
this state IF they comply with the Help America Vote Act of 2002 and if those machines or tabulators
have been tested and approved by a laboratory that is accredited pursuant to the help America vote
act of 2002." See A.R.S. § 16-442(B).

2) In addition, the US Cybersecurity & Infrastructure Security Agency has issued an ICS-Cert
Advisory Alert (ICSA-22-154-01) in June of this year titled ‘Vulnerabilities Affecting Dominion Voting
Systems ImageCastX, deployed throughout the state of Arizona. This legal notice lists 13 serious
security vulnerabilities that have not been mitigated or remedied in our state.

Every county that conducts this upcoming election on uncertified machines is facing tremendous
public backlash and financial liability.

In your capacity, as elected officials, under ARS 16-442, you have permissive authority in that you
MAY choose to use electronic voting machines. There is NO REQUIRED authority mandating you to
use the voting machines and tabulators.

Every county has the option to use a contingency plan or revert to traditional voting methods
using paper ballots in precincts and hand counted vote tally to conduct elections. Considering two
major breaches of public trust and the desire to perform our duty ensuring adherence to state law
ARS 16-442, it's incumbent upon you not to use the voting machines and tabulators. | urge you to
take immediate steps to acquire proof that our voting machines and tabulators do not violate the
afore-mentioned state and federal laws.

We must remedy and prevent what is certain to otherwise be a catastrophic failure and injury to

the people of Arizona, to whom this election belongs. Honor your oath and do your public duty
for the benefit of the people of Arizona.

Arizona Citizens have sent out nearly 634,000 emails notifying and calling upon the Sheriff’s, Local
Officials, State Legislature, Governor, Attorney General, and Secretary of State to perform their duty
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and investigate the validity of the voting machine certification. The Sheriff’s offices, alone, should
have received at least 2000 direct emails in the past few weeks. AZ No Voting Machines 2022

Arizona grassroots leadership and activists are seeking a non-partisan effort to provide the minimum
level of election security, as defined by Arizona state law, to provide the public a reasonable
expectation that the voting machines and tabulators have been verified and legally certified!

In the event you agree that the voting machines are not legally certified, our only immediate remedy
is to prohibit the use of illegal machines and allow the counties to proceed with their contingency
hand count election procedures that every county is trained and equipped to conduct. As for the
argument on the time and resources that would be required, many states including battleground
states of Pennsylvania and Michigan are publicly declaring that election certifications will take days
or even a week, allowing Arizona to be in good company.

Elections belong to the people and the people would rather feel confident and secure and wait a few
days than live under a shadow of doubt.

I thank you all in advance for your prompt and thorough action!
CC: Arizona State County Board of Supervisors, Recorders, Election Directors, and Sheriffs.

Please provide a detailed response to Jim O'Connor jwo@ronnoco3.com at your earliest

convenience.

The Time to Act is Now!

Respectfully Yours,

Christine Reagan

National Grassroots Director| ACT for America
Office: 202-204-6999 ext. 4107

Direct Cell: 202-430-7084

Website: www.actforamerica.org
Stay Connected:

ACT for America is the nation’s premier nonprofit
grassroots movement devoted to preserving America’s
Culture, Security and Freedom.

This E-mail is from an EXTERNAL address. DO NOT click on links or open attachments
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unless you trust the sender and know the content is safe. If you suspect this message to be
phishing, please report it using the Phish Alert Button at the top of the email, or forward to

cochise.az.gov(@missedspam.com or contact IT support at 520-432-8301.
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From: Crosby, Tom
To: tom crosby
Subject: FW: Urgent Request to Investigate the Legal Status of the Voting Machines, Tabulators, and Electronic Devices
Date: Saturday, November 12, 2022 9:18:00 AM
Attachments: image001.png

image002.png

image003.png

image004.png
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From: Christine Reagan <christine@actforamerica.org>

Sent: Sunday, November 6, 2022 10:00 AM

To: Crosby, Tom <TCrosby@cochise.az.gov>; Jim O'Connor <jwo@ronnoco3.com>

Cc: gbowman@co.apache.az.us; ashepherd@co.apache.az.us; ndavis@co.apache.az.us;
Inoble@co.apache.az.us; aromero@co.apache.az.us; English, Ann S <AEnglish@cochise.az.gov>;
Judd, Peggy <PJudd@cochise.az.gov>; Stevens, David <DStevens@cochise.az.gov>;
Imarra@cochise.az.g; phorstman@coconino.az.gov; jvasquez@coconino.az.gov;
mryan@coconino.az.gov; jbegay@coconino.az.gov; Ifowler@coconino.az.gov;
phansen@coconino.az.gov; emusta@coconino.az.gov; schristensen@gilacountyaz.gov;
thumphrey@gilacountyaz.gov; wcline@gilacountyaz.gov; sbingham@gilacountyaz.gov;
emariscal@gilacountyaz.gov; pdavid@graham.az.gov; jhoward@graham.az.gov;
dsmith@graham.az.gov; wjohn@graham.az.gov; hduderstadt@graham.az.gov;
dgomez@greenlee.az.gov; rcampbell@greenlee.az.gov; rlunt@greenlee.az.gov;
shilheiro@greenlee.az.gov; bfigueroa@greenlee.az.gov; dplunkett@lapazcountyaz.gov;
dminor@lapazcountyaz.gov; hirwin@lapazcountyaz.gov; rgarcia@lapazcountyaz.gov;
bbartelsmeyer@lapazcountyaz.gov; Jack.sellers@maricopa.gov; Thomas.galvin@maricopa.gov;
Bill.gates@maricopa.gov; Clint.hickman@maricopa.gov; Steve.gallardo@maricopa.gov;
sricher@risc.maricpa.gov; Scott.jarrett@maricopa.gov; Travis.lingenfelter@mohave.gov;
Hildy.angius@mohave.gov; Buster.johnson@mohave.gov; Jean.bishop@mohave.gov;
Ron.gould@mohave.gov; Kristi.blair@mohave.gov; Allen.tempert@mohave.gov;
Fern.benally@navajocountyaz.gov; Alberto.penshlakai@navajocountyaz.gov;
Jason.whiting@navajocountyaz.gov; Daryl.seymore@navajocountyaz.gov;
Dawnafe.whitesinger@navajocountyaz.gov; Michael.sample@navajocountyaz.gov;
Rayleen.richards@navajocountyaz.gov; Rex.scott@pima.gov; Matt.heinz@pima.gov;
Sharon.bronson@pima.gov; Steve.christy@pima.gov; Adelita.grijalva@pima.gov;
Gabriella.cazarez. kelly@pima.gov; Brad.nelson@pima.gov; Kevin.cavanaugh@pinal.gov;
Mike.goodman@pinal.gov; Stephen.miller@pinal.gov; Jeffrey.mcclure@pinal.gov;
leff.serdy@pinal.gov; Dana.lewis@pinal.gov; Virginia.ross@pinal.gov;
mruiz@santacruzcountyaz.gov; rmolera@santacruzcountyaz.gov; bbracker@santacruzcountyaz.gov;
ssainz@santacruzcountyaz.gov; Harry.oberg@yavapaiaz.gov; James.gregory@yavapaiaz.gov;
Donna.michaels@yavapaiaz.gov; Craig.brown@yavapaiaz.gov; Mary.mallory@yavapaiaz.gov;
David.rhodes@yavapaiaz.gov; Michelle.burchill@yavapaiaz.gov; Lynn.constabile @yavapaiaz.gov;
Martin.porchas@yumacountyaz.gov; Jonathan.lines@yumacountyaz.gov;
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Darren.simmons@yumacountyaz.gov; Tony.reyes@yumacountyaz.gov;
Lynne.pancrazi@yumacountyaz.gov; Leon.wilmot@ycso.yumacountyaz.gov;
Richard.colwell@yumacountyaz.gov; Tiffany.anderson@yumacountyaz.gov

Subject: Re: Urgent Request to Investigate the Legal Status of the Voting Machines, Tabulators, and
Electronic Devices

| CAUTION: EXTERNAL EMAIL* |
Dear All,

As Tom Crosby of Cochise County has stated,

“It has to be irrefutable proof machines aren’t certified”.

Regarding our concern about the legal certification
status on the voting machines, please allow me to
provide a list of the key documents we are seeking
from the Supervisors and County Attorney or anyone
in authority:

1. Where is the test report on their model of voting machine?

2. Where is the Lab Accreditation Certificate as of the
certification test date?

3. Is the accreditation certificate valid or has it been
modified? Note: We have copies of the ones posted and
time stamped to reveal a modified document made to look
like they were accredited at the time but generated years
after the certification. This is revealed in the 13-minute
walk through video sent earlier today and provided
here>> https://rumble.com/viomeag-voting-machines-

not-u.html.

Perhaps more of you would be inclined to assist, understanding
if we will all work together to provide the real proof of
certification status, the grassroots will work hard to convey the
legal status of the machines to the public at large and put this
issue to rest- if we are able to provide proof of the legal status
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of the voting machines and electronic devices, as prescribed by
law.

I thank you all for your service to the state of Arizona.

Please provide these materials to Commissioner Jim O’Connor for

review.
Our time to act is now.

Respectfully yours,

Christine Reagan

National Grassroots Director| ACT for America
Cell: 202-430-7084

Office: 202-204-6999 ext. 4107

Email: christine@actforamerica.org

On Nov 6, 2022, at 4:39 AM, Crosby, Tom <TCrosby@cochise.az.gov> wrote:

It has to be irrefutable proof machines aren’t certified

Get Qutlook for iOS

From: christine@actforamerica.org <christine@actforamerica.org>

Sent: Thursday, November 3, 2022 1:38:25 PM

To: gbowman@co.apache.az.us <gbowman@co.apache.az.us>;
ashepherd@co.apache.az.us <ashepherd@co.apache.az.us>; ndavis@co.apache.az.us
<ndavis@co.apache.az.us>; Inoble@co.apache.az.us <Inoble@co.apache.az.us>;
aromero@co.apache.az.us <aromero@co.apache.az.us>; Crosby, Tom
<TCrosby@cochise.az.gov>; English, Ann S <AEnglish@cochise.az.gov>; Judd, Peggy
<PJudd@cochise.az.gov>; Stevens, David <DStevens@cochise.az.gov>;
Imarra@cochise.az.g <Imarra@cochise.az.g>; phorstman@coconino.az.gov
<phorstman@coconino.az.gov>; jvasquez@coconino.az.gov
<jvasquez@coconino.az.gov>; mryan@coconino.az.gov <mryan@coconino.az.gov>;
jbegay@coconino.az.gov <jbegay@coconino.az.gov>; [fowler@coconino.az.gov
<Ifowler@coconino.az.gov>; phansen@coconino.az.gov <phansen@coconino.az.gov>;
emusta@coconino.az.gov <emusta@coconino.az.gov>; schristensen@gilacountyaz.gov
<schristensen@gilacountyaz.gov>; thumphrey@gilacountyaz.gov
<thumphrey@gilacountyaz.gov>; wcline@gilacountyaz.gov
<wcline@gilacountyaz.gov>; shingham@gilacountyaz.gov
<sbingham@gilacountyaz.gov>; emariscal@gilacountyaz.gov
<emariscal@gilacountyaz.gov>; pdavid@graham.az.gov <pdavid@graham.az.gov>;
jhoward@graham.az.gov <jhoward@graham.az.gov>; dsmith@graham.az.gov
<dsmith@graham.az.gov>; wjohn@graham.az.gov <wjohn@graham.az.gov>;
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hduderstadt@graham.az.gov <hduderstadt@graham.az.gov>;
dgomez@greenlee.az.gov <dgomez@greenlee.az.gov>; rcampbell@greenlee.az.gov
<rcampbell@greenlee.az.gov>; rlunt@greenlee.az.gov <rlunt@greenlee.az.gov>;
shilheiro@greenlee.az.gov <shilheiro@greenlee.az.gov>; bfigueroa@greenlee.az.gov
<bfigueroa@greenlee.az.gov>; dplunkett@lapazcountyaz.gov
<dplunkett@lapazcountyaz.gov>; dminor@lapazcountyaz.gov
<dminor@Iapazcountyaz.gov>; hirwin@lapazcountyaz.gov
<hirwin@lapazcountyaz.gov>; rgarcia@lapazcountyaz.gov
<rgarcia@lapazcountyaz.gov>; bbartelsmeyer@Ilapazcountyaz.gov
<bbartelsmeyer@lapazcountyaz.gov>; Jack.sellers@maricopa.gov
<Jack.sellers@maricopa.gov>; Thomas.galvin@maricopa.gov
<Thomas.galvin@maricopa.gov>; Bill.gates@maricopa.gov <Bill.gates@maricopa.gov>;
Clint.hickman@maricopa.gov <Clint.hickman@maricopa.gov>;
Steve.gallardo@maricopa.gov <Steve.gallardo@maricopa.gov>;
sricher@risc.maricpa.gov <sricher@risc.maricpa.gov>; Scott.jarrett@maricopa.gov
<Scott.jarrett@maricopa.gov>; Travis.lingenfelter@mohave.gov
<Travis.lingenfelter@mohave.gov>; Hildy.angius@mohave.gov
<Hildy.angius@mohave.gov>; Buster.johnson@mohave.gov
<Buster.johnson@mohave.gov>; Jean.bishop@mohave.gov
<Jean.bishop@mohave.gov>; Ron.gould@mohave.gov <Ron.gould@mohave.gov>;
Kristi.blair@mohave.gov <Kristi.blair@mohave.gov>; Allen.tempert@mohave.gov
<Allen.tempert@mohave.gov>; Fern.benally@navajocountyaz.gov
<Fern.benally@navajocountyaz.gov>; Alberto.penshlakai@navajocountyaz.gov
<Alberto.penshlakai@navajocountyaz.gov>; Jason.whiting@navajocountyaz.gov
<Jason.whiting@navajocountyaz.gov>; Daryl.seymore@navajocountyaz.gov
<Daryl.seymore@navajocountyaz.gov>; Dawnafe.whitesinger@navajocountyaz.gov
<Dawnafe.whitesinger@navajocountyaz.gov>; Michael.sample@navajocountyaz.gov
<Michael.sample@navajocountyaz.gov>; Rayleen.richards@navajocountyaz.gov
<Rayleen.richards@navajocountyaz.gov>; Rex.scott@pima.gov <Rex.scott@pima.gov>;
Matt.heinz@pima.gov <Matt.heinz@pima.gov>; Sharon.bronson@pima.gov
<Sharon.bronson@pima.gov>; Steve.christy@pima.gov <Steve.christy@pima.gov>;
Adelita.grijalva@pima.gov <Adelita.grijalva@pima.gov>;
Gabriella.cazarez.kelly@pima.gov <Gabriella.cazarez.kelly@pima.gov>;
Brad.nelson@pima.gov <Brad.nelson@pima.gov>; Kevin.cavanaugh@pinal.gov
<Kevin.cavanaugh@pinal.gov>; Mike.goodman@pinal.gov
<Mike.goodman@pinal.gov>; Stephen.miller@pinal.gov <Stephen.miller@pinal.gov>;
Jeffrey.mcclure@pinal.gov <Jeffrey.mcclure@pinal.gov>; Jeff.serdy@pinal.gov
<Jeff.serdy@pinal.gov>; Dana.lewis@pinal.gov <Dana.lewis@pinal.gov>;
Virginia.ross@pinal.gov <Virginia.ross@pinal.gov>; mruiz@santacruzcountyaz.gov
<mruiz@santacruzcountyaz.gov>; rmolera@santacruzcountyaz.gov
<rmolera@santacruzcountyaz.gov>; bbracker@santacruzcountyaz.gov
<bbracker@santacruzcountyaz.gov>; ssainz@santacruzcountyaz.gov
<ssainz@santacruzcountyaz.gov>; Harry.oberg@yavapaiaz.gov
<Harry.oberg@yavapaiaz.gov>; James.gregory@yavapaiaz.gov
<James.gregory@yavapaiaz.gov>; Donna.michaels@yavapaiaz.gov
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<Donna.michaels@yavapaiaz.gov>; Craig.brown@yavapaiaz.gov
<Craig.brown@yavapaiaz.gov>; Mary.mallory@yavapaiaz.gov
<Mary.mallory@yavapaiaz.gov>; David.rhodes@yavapaiaz.gov
<David.rhodes@yavapaiaz.gov>; Michelle.burchill@yavapaiaz.gov
<Michelle.burchill@yavapaiaz.gov>; Lynn.constabile@yavapaiaz.gov
<Lynn.constabile@yavapaiaz.gov>; Martin.porchas@yumacountyaz.gov
<Martin.porchas@yumacountyaz.gov>; Jonathan.lines@yumacountyaz.gov
<Jonathan.lines@yumacountyaz.gov>; Darren.simmons@yumacountyaz.gov
<Darren.simmons@yumacountyaz.gov>; Tony.reyes@yumacountyaz.gov
<Tony.reyes@yumacountyaz.gov>; Lynne.pancrazi@yumacountyaz.gov
<Lynne.pancrazi@yumacountyaz.gov>; Leon.wilmot@ycso.yumacountyaz.gov
<Leon.wilmot@ycso.yumacountyaz.gov>; Richard.colwell@yumacountyaz.gov
<Richard.colwell@yumacountyaz.gov>; Tiffany.anderson@yumacountyaz.gov
<Tiffany.anderson@yumacountyaz.gov>

Subject: RE: Urgent Request to Investigate the Legal Status of the Voting Machines,
Tabulators, and Electronic Devices

| CAUTION: EXTERNAL EMAIL* |

Dear Representatives,

It has come to my attention that the video link is a Microsoft
product that some are unable to view.

Please find this short 13-minute video presentation below.

https://rumble.com/viomeag-voting-machines-are-corrupted-evidence-

from-subject-matter-experts-do-not-u.html
The Time to Act is Now!

Respectfully Yours,

Christine Reagan

National Grassroots Director| ACT for America
Office: 202-204-6999 ext. 4107

Direct Cell: 202-430-7084

Website: www.actforamerica.org

Stay Connected:

2] 2] 2] (2]

ACT for America is the nation’s premier nonprofit
grassroots movement devoted to preserving America’s
Culture, Security and Freedom.

From: christine@actforamerica.org <christine@actforamerica.org>
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Sent: Thursday, November 3, 2022 12:03 PM

To: gbowman@co.apache.az.us; ashepherd@co.apache.az.us;
ndavis@co.apache.az.us; Inoble@co.apache.az.us; aromero@co.apache.az.us;
tcrosby@cochise.az.gov; aenglish@cochise.az.gov; pjudd@cochise.az.gov;
dstevens@cochise.az.gov; Imarra@cochise.az.g; phorstman@coconino.az.gov;
jvasquez@coconino.az.gov; mryan@coconino.az.gov; jbegay@coconino.az.gov;
Ifowler@coconino.az.gov; phansen@coconino.az.gov; emusta@coconino.az.gov;
schristensen@gilacountyaz.gov; thumphrey@gilacountyaz.gov;
wcline@gilacountyaz.gov; shingham@gilacountyaz.gov; emariscal@gilacountyaz.gov;
pdavid@graham.az.gov; jhoward@graham.az.gov; dsmith@graham.az.gov;
wjohn@graham.az.gov; hduderstadt@graham.az.gov; dgomez@greenlee.az.gov;
rcampbell@greenlee.az.gov; rlunt@greenlee.az.gov; shilheiro@greenlee.az.gov;
bfigueroa@greenlee.az.gov; dplunkett@lapazcountyaz.gov;
dminor@lapazcountyaz.gov; hirwin@lapazcountyaz.gov; rgarcia@lapazcountyaz.gov;
bbartelsmeyer@Ilapazcountyaz.gov; Jack.sellers@maricopa.gov;
Thomas.galvin@maricopa.gov; Bill.gates@maricopa.gov; Clint.hickman@maricopa.gov;
Steve.gallardo@maricopa.gov; sricher@risc.maricpa.gov; Scott.jarrett@maricopa.gov;
Travis.lingenfelter@mohave.gov; Hildy.angius@mohave.gov;
Buster.johnson@mohave.gov; Jean.bishop@mohave.gov; Ron.gould@mohave.gov;
Kristi.blair@mohave.gov; Allen.tempert@mohave.gov;
Fern.benally@navajocountyaz.gov; Alberto.penshlakai@navajocountyaz.gov;
Jason.whiting@navajocountyaz.gov; Daryl.seymore@navajocountyaz.gov;
Dawnafe.whitesinger@navajocountyaz.gov; Michael.sample@navajocountyaz.gov;
Rayleen.richards@navajocountyaz.gov; Rex.scott@pima.gov; Matt.heinz@pima.gov;
Sharon.bronson@pima.gov; Steve.christy@pima.gov; Adelita.grijalva@pima.gov;
Gabriella.cazarez.kelly@pima.gov; Brad.nelson@pima.gov;
Kevin.cavanaugh@pinal.gov; Mike.goodman@pinal.gov; Stephen.miller@pinal.gov;
Jeffrey.mcclure@pinal.gov; Jeff.serdy@pinal.gov; Dana.lewis@pinal.gov;
Virginia.ross@pinal.gov; mruiz@santacruzcountyaz.gov;
rmolera@santacruzcountyaz.gov; bbracker@santacruzcountyaz.gov;
ssainz@santacruzcountyaz.gov; Harry.oberg@yavapaiaz.gov;
James.gregory@yavapaiaz.gov; Donna.michaels@yavapaiaz.gov;
Craig.brown@yavapaiaz.gov; Mary.mallory@yavapaiaz.gov;
David.rhodes@yavapaiaz.gov; Michelle.burchill@yavapaiaz.gov;
Lynn.constabile@yavapaiaz.gov; Martin.porchas@yumacountyaz.gov;
Jonathan.lines@yumacountyaz.gov; Darren.simmons@yumacountyaz.gov;
Tony.reyes@yumacountyaz.gov; Lynne.pancrazi@yumacountyaz.gov;
Leon.wilmot@ycso.yumacountyaz.gov; Richard.colwell@yumacountyaz.gov;
Tiffany.anderson@yumacountyaz.gov

Subject: Urgent Request to Investigate the Legal Status of the Voting Machines,
Tabulators, and Electronic Devices

Dear Arizona County Board of Supervisors, Recorders, and Elections Directors,

My name is Christine Reagan, and | am the National Grassroots Director for
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www.actforamerica.org, the nation’s largest grassroots movement in the nation
with activists in 98% of all US counties across America including members in every
county in your state. | am currently supporting a grassroots movement calling for a
contingency hand count election considering the overwhelming evidence that the
Arizona voting machines and tabulators are NOT lawfully certified by an accredited
lab, violating state law, and presenting a serious cyber security threat.

Please click to view this video walkthrough on the potential certification fraud
here>>Presentation of Evidence of Fraudulent Voting Machine Certification

| am in support of Arizona State Commissioner Jim O’Connor’s letter dated October

19t 2022, calling for the immediate investigation of the legal status of certifications
for our voting machines, tabulators, and electronic equipment currently scheduled for

use in our Midterm Election on November 8. Jim O’Connor has 30 years of relative
experience and has sent every county official, including your office, a formal letter
calling for an immediate investigation and remedy. Jim O’Connor is working with cyber
security experts including Michael Schafer, a Maricopa County Business Owner who
operates a federally certified and accredited cyber security laboratory who has
produced the video walk through video presenting the evidence of the potentially
fraudulent voting machine certifications going back to 2018 elections that has yet to be
remedied. Sadly, as of today, | don’t believe any local officials have provided a prompt
and courteous response to Commission O’Connor’s letter requesting evidence that
proves the voting machines are legally certified which is raising serious questions in
your Arizona State grassroots network of leaders, activists, and voters.

As mentioned in Jim O’Connor’s letter, there is a potential case of serious fraud that
may have been committed against the State of Arizona as it relates to the HAVA Act
and US Election Assistance Commission EAC Certification requirements on our
electronic voting machines and tabulators currently scheduled for use in our 2020
Midterm election.

Our Arizona Counties are about to engage in a potentially fraudulent election that will
cause egregious public harm and further erode public confidence in our ability to
conduct a free and fair election.

Arizona’s voting machines and tabulators may be unlawfully certified by an
unaccredited lab in violation of A.R.S. § 16-442(B), the requirements of the Federal
(HAVA) Help America Vote Act, and the Arizona State Constitution Article 7, Sec. 7 (only
legal votes may be counted). In addition, our current research and documented
evidence shows that our 2018 & 2020 elections were conducted where the electronic
voting machines and tabulators were also not certified by accredited labs because their
accreditations had expired, in violation of both federal, state law, and civil rights of the
people of the state of Arizona.

In good faith, Arizona County Election Officials cannot use the electronic voting
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machines and tabulators, because of their lack of certification by an accredited lab
pursuant to state law A.R.S. § 16-442(B).

1) Arizona State Voting Machines are NOT Legally Certified Pursuant to Arizona State
law, "Machines or tabulators used at any election for federal, state or county offices
may only be used in this state IF they comply with the Help America Vote Act of 2002
and if those machines or tabulators have been tested and approved by a laboratory that
is accredited pursuant to the help America vote act of 2002." See A.R.S. § 16-442(B).

2) In addition, the US Cybersecurity & Infrastructure Security Agency has issued an
ICS-Cert Advisory Alert (ICSA-22-154-01) in June of this year titled ‘Vulnerabilities
Affecting Dominion Voting Systems ImageCastX, deployed throughout the state of
Arizona. This legal notice lists 13 serious security vulnerabilities that have not been
mitigated or remedied in our state.

Every county that conducts this upcoming election on uncertified machines is facing
tremendous public backlash and financial liability.

In your capacity, as elected officials, under ARS 16-442, you have permissive authority
in that you MAY choose to use electronic voting machines. There is NO REQUIRED
authority mandating you to use the voting machines and tabulators.

Every county has the option to use a contingency plan or revert to traditional voting
methods using paper ballots in precincts and hand counted vote tally to conduct
elections. Considering two major breaches of public trust and the desire to perform
our duty ensuring adherence to state law ARS 16-442, it’s incumbent upon you not to
use the voting machines and tabulators. | urge you to take immediate steps to acquire
proof that our voting machines and tabulators do not violate the afore-mentioned
state and federal laws.

We must remedy and prevent what is certain to otherwise be a catastrophic failure
and injury to the people of Arizona, to whom this election belongs. Honor your oath
and do your public duty for the benefit of the people of Arizona.

Arizona Citizens have sent out nearly 634,000 emails notifying and calling upon the
Sheriff’s, Local Officials, State Legislature, Governor, Attorney General, and Secretary of
State to perform their duty and investigate the validity of the voting machine
certification. The Sheriff’s offices, alone, should have received at least 2000 direct

emails in the past few weeks. AZ No Voting Machines 2022

Arizona grassroots leadership and activists are seeking a non-partisan effort to provide
the minimum level of election security, as defined by Arizona state law, to provide the
public a reasonable expectation that the voting machines and tabulators have been
verified and legally certified!
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In the event you agree that the voting machines are not legally certified, our only
immediate remedy is to prohibit the use of illegal machines and allow the counties to
proceed with their contingency hand count election procedures that every county is
trained and equipped to conduct. As for the argument on the time and resources that
would be required, many states including battleground states of Pennsylvania and
Michigan are publicly declaring that election certifications will take days or even a
week, allowing Arizona to be in good company.

Elections belong to the people and the people would rather feel confident and secure
and wait a few days than live under a shadow of doubt.

I thank you all in advance for your prompt and thorough action!

CC: Arizona State County Board of Supervisors, Recorders, Election Directors, and
Sheriffs.

Please provide a detailed response to Jim O'Connor jwo@ronnoco3.com at your
earliest convenience.

The Time to Act is Now!

Respectfully Yours,

Christine Reagan

National Grassroots Director| ACT for America

Office: 202-204-6999 ext. 4107

Direct Cell: 202-430-7084

Website: www.actforamerica.org

Stay Connected:
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ACT for America is the nation’s premier nonprofit
grassroots movement devoted to preserving America’s
Culture, Security and Freedom.

This E-mail is from an EXTERNAL address. DO NOT click on links or open

attachments unless you trust the sender and know the content is safe. If you
suspect this message to be phishing, please report it using the Phish Alert Button
at the top of the email, or forward to cochise.az.gov(@missedspam.com or contact
IT support at 520-432-8301.

This E-mail is from an EXTERNAL address. DO NOT click on links or open attachments
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unless you trust the sender and know the content is safe. If you suspect this message to be
phishing, please report it using the Phish Alert Button at the top of the email, or forward to

cochise.az.gov(@missedspam.com or contact IT support at 520-432-8301.
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From: Judd, Peggy

To: _@gmail.com

Subject: Fwd: Items on the two Nov 15, 2022 Agendas
Date: Monday, November 14, 2022 8:26:58 AM
Sent from my 1Pad

Begin forwarded message:

From: "Mattix, Timothy" <TMattix@cochise.az.gov>

Date: November 14, 2022 at 8:20:55 AM MST

To: BOS-Supervisors <BOSSupervisors(@cochise.az.gov>

Cc: "Karwaczka, Richard" <RKarwaczka@cochise.az.gov=>, "Gilman, Sharon"
<SGilman@cochise.az.gov>

Subject: FW: Items on the two Nov 15, 2022 Agendas

FYI

To ensure compliance with the Open Meeting Law, recipients of this message should
not forward it to other Board of Supervisor members. Board Members may reply to
this message, but they should not send a copy of the reply to other Board Members.

Thank you,

Tim Mattix
Clerk of the Board

From:_@aol.com_@aol.co m>

Sent: Sunday, November 13, 2022 12:39 PM
To: Board <Board@cochise.az.gov>
Subject: [tems on the two Nov 15, 2022 Agendas

| CAUTION: EXTERNAL EMAIL* |

| am incensed at your gall (supervisors Judd and Crosby)
that you even are bringing these agenda items to the table.
You have been told by County Counsel that what you are
proposing is illegal and your proposal is currently blocked by
Pima Superior Court Judge McGinley, yet you persist.
Moreover you both said you would pay your legal costs and
now you expect to put them on the backs of your
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constituents? You are beyond shameful and should both
resign.

As to your idea to remove Supervisor English and substitute
Supervisor Judd as Chair - that's ludicrous! Chairwoman
English has conducted meetings in an outstanding manner
despite the ridiculousness of you two buffoons. Moreover,
as an attendee at the attempted coup, you, Supervisor Judd,
should not even be on the board.

Lastly, your "game" of changing the hand count percentage
is a ridiculous ploy. You are disruptive to our election
process, your childish actions are not only reprehensible but
criminal. | sincerely hope you pay for them - monetarily and
by being branded the criminals that you are.

Joan A. Murphy
Sierra Vista Resident and your constituent

This E-mail is from an EXTERNAL address. DO NOT click on links or open
attachments unless you trust the sender and know the content is safe. If you
suspect this message to be phishing, please report it using the Phish Alert Button
at the top of the email, or forward to cochise.az.govi@missedspam.com or contact
IT support at 520-432-8301.
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From: Judd, Peagy

To: drioe
Subject: Fwd: Letter to the Cochise Board of Supervisors
Date: Thursday, October 20, 2022 9:10:46 AM

Attachments: 10.19.2022 | etter to Cochise BOS re Tabulation.pdf

Sent from my 1Pad

Begin forwarded message:

From: Kori Lorick <KLorick@azsos.gov>

Date: October 19, 2022 at 6:15:32 PM MST

To: "Crosby, Tom" <TCrosby@cochise.az.gov>, "English, Ann S"
<AEnglish@cochise.az.gov>, "Judd, Peggy" <PJudd@cochise.az.gov>

Cc: "Marra, Lisa M" <LMarra@cochise.az.gov>, "Stevens, David"
<DStevens(@cochise.az.gov>, "Gilman, Sharon" <SGilman@cochise.az.gov>,
"Karwaczka, Richard" <RKarwaczka@cochise.az.gov>, "Mattix, Timothy"
<TMattix(@cochise.az.gov>, "Roberts, Christine" <CRoberts(@cochise.az.gov>
Subject: Letter to the Cochise Board of Supervisors

CAUTION: EXTERNAL EMATIL*

Please see the attached letter regarding the proposal to hand count ballots for
the 2022 General Election. If | can provide additional information, please let me
know.

Thank you,
Kori

State Elections Director
Arizona Secretary of State's Office

This E-mail 1s from an EXTERNAL address. DO NOT click on links or open
attachments unless you trust the sender and know the content is safe. If you
suspect this message to be phishing, please report it using the Phish Alert Button

at the top of the email, or forward to cochise.az. gov(@missedspam.com or contact
IT support at 520-432-8301.
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KATIE HOBBS

SECRETARY OF STATE
October 19, 2022
Via Email

Cochise County Board of Supervisors
Tom Crosby, tcrosby@cochise.az.gov
Ann English, aenglish@cochise.az.gov
Peggy Judd, pjudd@cochise.az.gov

Re: 2022 General Election Tabulation
Dear Cochise County Board of Supervisors,

We understand that the Cochise County Board of Supervisors will vote next week on
whether to conduct a hand count of all votes cast, despite both the Cochise County
Attorney’s and Legislative Council’s determination that doing so would be unlawful. The
Secretary of State agrees with the County Attorney and Legislative Council and urges the
Board to abandon this misguided effort.

As you know, Arizona has rigorous standards in place to ensure that electronic
voting systems used in our elections are secure and accurate, including federal and state
certification requirements, pre- and post-election logic and accuracy testing, and post-
election limited hand count audits. See EPM, Ch. 4, A.R.S. §§ 16-442, -449, -602. The use of
electronic tabulation combined with these and other security measures allows counties to
fulfill their statutory duties in a timely manner while ensuring the accuracy and integrity
of our elections. Indeed, as recently explained by the General Counsel of the Arizona
Legislative Council, Arizona law only contemplates manual counting of ballots where “it
becomes impracticable to count . . . ballots with tabulating equipment.” See A.R.S. § 16-
621(C).

And this is for good reason: a full hand count raises numerous concerns. Notably,
hand counting is necessarily time intensive and prone to human error. Any election director
in Arizona—the official responsible for overseeing tabulation of ballots—can attest that it’s
impossible to complete an accurate hand count of an election with dozens of races on the
ballot in time to comply with applicable statutory deadlines, including the county canvass
deadline. A.R.S. § 16-642(A) (requiring counties to canvass between six and twenty days
after an election). Additionally, transitioning to a full hand count this close to the election
raises operational and security concerns. Election procedures are generally developed

1
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through careful consideration and with sufficient time to prepare for an upcoming election.
In fact, Cochise County has already filed its election program and emergency contingency
plan for the General Election with the Secretary of State, confirming its usage of electronic
equipment for this election. See A.R.S. § 16-445(A). Early voting for the 2022 General
Election began over a week ago, and counties are already permitted by law to begin
processing and tabulating ballots. Drastically changing procedures now—mere weeks
before Election Day—creates significant risk of administrative error and has the potential
to cause voter confusion and mistrust in our elections.

Even if, as indicated at the Board’s October 11, 2022 work session, the Board
intends to tabulate votes electronically and conduct a full hand count only to audit those
machine-tabulated results, the Board has no authority to do so. County boards of
supervisors have only those powers “expressly conferred by statute,” and the Board “may
exercise no powers except those specifically granted by statute and in the manner fixed
by statute.” Hancock v. McCarroll, 188 Ariz. 492, 498 (App. 1996) (quotations omitted).
A.R.S. § 11-251(3) gives the Board the power to canvass election returns. It does not grant
the power to unilaterally perform a full hand count audit of all votes. While A.R.S. § 16-602
and the Elections Procedures Manual lay out procedures for a limited post-election hand
count audit, nothing in Arizona law authorizes the Board to conduct a full hand count
outside of those procedures. Similarly, Arizona law authorizes recounts only when the
canvassed results fall within the statutorily designated margin. A.R.S. § 16-661. And when
an automatic recount is triggered, it must be done by electronic tabulation. A.R.S. § 16-664.
The Board would therefore be exceeding its authority under Arizona law if it conducts a full
hand count under the guise of either a hand count audit or a recount. The Board cannot
simply make up its own extra-statutory process.

If the Board votes to proceed with a full hand count—putting at risk the accuracy
and integrity of our elections—the Secretary will take all available legal action to ensure
that Cochise County conducts the 2022 General Election in compliance with Arizona law. If
that occurs, we note that Arizona law provides for mandatory fee shifting under these
circumstances. A.R.S. § 12-348.01. We are all stewards of taxpayer dollars, and taxpayers
should not bear the burden of the Board’s contemplated unlawful action. We sincerely hope
such action is unnecessary and that the Board will follow the advice of its own attorney,
protect the integrity of our elections, and ensure continued compliance with Arizona law.

Please let me know if you need additional information.

Sincerely,

Kori Lorick

State Elections Director

Arizona Secretary of State Katie Hobbs
klorick@azsos.gov

2
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ce
Tim Mattix, Clerk of the Board
tmattix@cochise.az.gov

Christine Roberts, Chief Civil County Attorney
croberts@cochise.az.gov

Richard Karwaczka, County Administrator
rkarwaczka@cochise.az.gov

Sharon Gilman, Deputy County Administrator,
sgilman@cochise.az.gov

Lisa Marra, Elections Director
Imarra@cochise.az.gov

David Stevens, County Recorder
dstevens@cochise.az.gov

3
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From: Judd, Peaay

To: PubliusF1B

Subject: Fwd: Letter to the Cochise Board of Supervisors

Date: Tuesday, October 25, 2022 9:22:19 PM

Attachments: 10.25.2022 Letter to Cochise BOS re Hand Count Exhibit attached.pdf
Sent from my 1Pad

Begin forwarded message:

From: Kori Lorick <KLorick@azsos.gov>

Date: October 25, 2022 at 9:46:06 AM MST

To: "Crosby, Tom" <TCrosby(@cochise.az.gov>, "English, Ann S"
<AEnglish@cochise.az.gov>, "Judd, Peggy" <PJudd@cochise.az.gov>

Cc: "Marra, Lisa M" <LMarra@cochise.az.gov>, "Stevens, David"
<DStevens@cochise.az.gov>, "Gilman, Sharon" <SGilman@cochise.az.gov>,
"Karwaczka, Richard" <RKarwaczka@cochise.az.gov>, "Mattix, Timothy"
<TMattix(@cochise.az.gov>, "Roberts, Christine" <CRoberts@cochise.az.gov>
Subject: Re: Letter to the Cochise Board of Supervisors

CAUTION: EXTERNAL EMATIL*

Please find correspondence from the Secretary of State's Office attached.

Thank you,
Kori

From: Kori Lorick

Sent: Wednesday, October 19, 2022 6:15 PM

To: tcrosby@cochise.az.gov <tcrosby@cochise.az.gov>; aenglish@cochise.az.gov
<aenglish@cochise.az.gov>; pjudd@cochise.az.gov <pjudd@cochise.az.gov>

Cc: Marra, Lisa M <Lmarra@cochise.az.gov>; David Stevens
<dstevens@cochise.az.gov>; Gilman, Sharon <SGilman@cochise.az.gov>;
rkarwaczka@cochise.az.gov <rkarwaczka@cochise.az.gov>; tmattix@cochise.az.gov
<tmattix@cochise.az.gov>; croberts@cochise.az.gov <CRoberts@cochise.az.gov>
Subject: Letter to the Cochise Board of Supervisors

Please see the attached letter regarding the proposal to hand count ballots for
the 2022 General Election. If | can provide additional information, please let me
know.

Thank you,
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Kori

State Elections Director
Arizona Secretary of State's Office

This E-mail is from an EXTERNAL address. DO NOT click on links or open
attachments unless you trust the sender and know the content is safe. If you
suspect this message to be phishing, please report it using the Phish Alert Button

at the top of the email, or forward to cochise.az.gov@missedspam.com or contact
IT support at 520-432-8301.
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KATIE HOBBS

SECRETARY OF STATE
October 25, 2022
Via Email

Cochise County Board of Supervisors
Tom Crosby, tcrosby@cochise.az.gov
Ann English, aenglish@cochise.az.gov
Peggy Judd, pjudd@cochise.az.gov

Re: 2022 General Election Hand Count Audit

Dear Cochise County Board of Supervisors:

Last week, the Secretary of State’s Office wrote to warn you against proceeding with
a full hand count of all ballots cast in Cochise County during the November 2022 General
Election. As detailed in that letter, a full hand count would not only have been illegal but
would also have (1) undermined the orderly administration of this election, (2) raised
serious security and ballot chain of custody concerns, (3) caused voter confusion in the
middle of early voting and mere weeks before Election Day, and (4) threatened the County’s
ability to timely canvass the election as required by law.

For all these reasons, the Secretary listened carefully to yesterday’s Board meeting
and is grateful the Board took her cautionary words seriously and voted unanimously to
reject “a hand count of all ballots cast in the General Election to be held on November 8,
2022, to be completed prior to Canvass of Election Results.” This item should never have
found its way onto the Board’s agenda, and the Secretary applauds the other Cochise
County officials, including the County Attorney, and numerous Arizonans who also spoke
out against that dangerous course of action. Their courage and commitment to uphold the
Constitution and laws of the State of Arizona—in the face of unfounded efforts to sow
chaos, doubt, and distrust in our elections—deserves our recognition and praise.

Despite the Board’s rejection of a full hand count, it did approve the following
secondary agenda item:

Pursuant to ARS 16-602 B; the County Recorder or other officer in charge of
elections shall take such action necessary to perform a hand count audit of all
County precincts for the 2022 General Election to assure agreement with the
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voting machine count. Such audit shall be completed prior to the canvass of
general election results by the Board of Supervisors.

The Secretary, like the Cochise County Attorney, continues to have serious concerns about
the legality of this agenda item, particularly considering the lack of any details as to how
the Board intends to proceed and the fact that the election is just two weeks away. But
because the Board voted to conduct a full precinct hand count audit “pursuant to” A.R.S. §
16-602(B), the Secretary believes it is important to lay out precisely what that statute and
the 2019 Election Procedures Manual (“EPM”) require. After all, the Board has only those
powers “expressly conferred by statute,” and the Board “may exercise no powers except
those specifically granted by statute and in the manner fixed by statute.” Hancock v.
McCarroll, 188 Ariz. 492, 498 (App. 1996) (citations omitted).

Under A.R.S. § 16-602(B) and the EPM, the County’s precinct hand count audit
must comply with the following, among other, requirements:

1. Because Cochise County uses a vote center model, each vote center is
considered to be a precinct/polling place for the purposes of the precinct hand
count audit under A.R.S. § 16-602. EPM Ch. 11, III(A); see also Arizona
Republican Party v. Fontes, No. CV2020014553 (Maricopa Cnty. Super. Ct.
Dec. 21, 2020) (attached as Exhibit 1).

2. The precinct hand count audit may only be conducted on regular
ballots cast at vote centers in Cochise County on Election Day and may not
include any early ballots (regardless of when or how they were returned).
A.R.S. § 16-602(B)(1); EPM Ch. 11, III(A). The early ballot hand count audit
is expressly limited to one percent of early ballots and controlled by A.R.S. §
16-602(F), a statute the Board did not—and could not—invoke in approving
an expanded precinct hand count audit. See also EPM, Ch. 11, III(B).

3. The precinct hand count audit cannot begin “until all ballots voted in
the precinct polling places have been delivered to the central counting center”
and “[t]he unofficial vote totals from all precincts [have been] made public.”
A.R.S. § 16-602(B)(1).

4, The precinct hand count audit cannot be conducted as to all races on
the ballot, but instead is limited to four contested races that must be selected
“by lot.” Specifically, the participating county political party chairpersons
shall select by lot one statewide ballot measure, one race for statewide office,
one race for federal office, and one race for legislative office. A.R.S. § 16-
602(B)(2), (6); EPM Ch. 11, V-VIL.

5. The precinct hand count audit must be conducted by representatives
of the political parties entitled to representation on the state ballot through a
process that requires the cooperation of those political parties. See A.R.S. §
16-602(B)(7). The audit “shall not proceed” unless the political parties provide
the recorder or other officer in charge of elections with “a sufficient number of
persons by 5:00 p.m. on the Thursday preceding the election and a sufficient
number of persons, pursuant to this paragraph, arrive to perform the hand
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count.” Id. And even then, “for the hand count to proceed, not more than
seventy-five percent of the persons performing the hand count shall be from
the same political party.” Id.

6. Precinct hand count board members and alternates must be registered
to vote in Arizona. Candidates appearing on the ballot, except for precinct
committeeman, may not serve as board members. And all board members
must take the oath specified in A.R.S. § 38-231(E); EPM Ch. 11, I.

7. The precinct hand count must be completed in time for the County to
meet its statutory canvass deadline under A.R.S. § 16-642(A). The results of
the precinct hand count audit must be provided to the Secretary to be
publicly posted on the Secretary’s website. A.R.S. § 16-602(]).

These are just some of the requirements for a precinct hand count audit established
by the Legislature and in the EPM, and from which the Board has no discretion to deviate.
Hancock, 188 Ariz. at 498. Any attempt by the Board to circumvent these mandates and
conduct a full hand count audit of all ballots cast in the county, under the false premise
that it is proceeding pursuant to A.R.S. § 16-602(B), would be unlawful. And under no
circumstance should the Board’s misguided effort to conduct an expanded hand count be
permitted to delay the County’s canvass and certification of election results.

The Secretary thus requests that the Board confirm in writing, no later
than 5:00 p.m. on October 26, that:

1. The Board will not attempt to conduct a full hand count of all
ballots cast in Cochise County under the false premise that it is
proceeding pursuant to A.R.S. § 16-602(B); and

2. The Board will follow all applicable requirements in statute
and the EPM when conducting its expanded precinct hand count
audit under A.R.S. § 16-602(B).

If the County refuses to provide these assurances or takes any action in furtherance
of an unlawful full hand count of all ballots cast, the Secretary will take all available legal
action, including filing a special action to compel the County’s compliance with these non-
discretionary legal duties. If the Board does not respond by 5:00 p.m. on October 26, the
Secretary will deem the Board’s silence to be an admission that it is threatening to proceed
without or in excess of jurisdiction or legal authority.

Please let me know if you need any additional information. We look forward to your
prompt response.
Sincerely,

Kori Lorick
State Elections Director
Arizona Secretary of State Katie Hobbs
3
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cc
Tim Mattix, Clerk of the Board
tmattix@cochise.az.gov

Christine Roberts, Chief Civil County Attorney
croberts@cochise.az.gov

Richard Karwaczka, County Administrator
rkarwaczka@cochise.az.gov

Sharon Gilman, Deputy County Administrator,
sgilman@cochise.az.gov

Lisa Marra, Elections Director
Imarra@cochise.az.gov

David Stevens, County Recorder
dstevens@cochise.az.gov
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RULING

Arizona law requires election authorities to validate electronic vote counts by manually
recounting random batches of ballots. For this process, called the “hand count audit,” election
officials enlist representatives of Arizona’s political parties to sample and count the ballots.
Following the 2020 general election, Republican, Democratic and Libertarian Party appointees
hand-counted 2917 ballots cast on voting machines at polling places in Maricopa County, and
5000 additional early (mail-in) ballots. The hand counts verified that the machines had counted
the votes flawlessly. Maricopa County, Arizona General Election - November 3, 2020 Hand
Count/Audit Report (“Audit Report”), available at https://azsos.gov/election/2020-general-
election-hand-count-results (last visited December 9, 2020).
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In this lawsuit, the plaintiff Arizona Republican Party asked for a court order directing the
defendant Maricopa County officials to redo the hand count audit using different batches of ballots.
The plaintiff baldly asserted that this relief was necessary to maintain “confidence in the integrity
of our elections,” without alleging any facts to show that the machines might have miscounted the
votes. The plaintiff could not explain why the suit had not been filed before the election, or what
purpose another audit would serve.

This order explains why the Arizona Republican Party’s case was meritless, and the
dismissal order filed November 19, 2020 was required, under applicable Arizona law. What
remains is intervenor Arizona Secretary of State's application for an award of attorneys' fees. That
application will require the Court to decide whether the Republican Party and its attorneys brought
the case in bad faith to delay certification of the election or to cast false shadows on the election’s
legitimacy. See Arizona Revised Statutes § 12-349(A) (court “shall” assess fees and costs against
a party or attorney when the party’s claim is brought “without substantial justification” or “solely
or primarily for delay”).

ELECTION LAW BACKGROUND; AND THE ISSUE IN THIS CASE

Section 16-602 of the Arizona Revised Statutes requires a hand count audit of any election
in which the votes are cast or counted on “an electronic voting machine or tabulator.” A.R.S. §
16-602(A). The hand count audit verifies that the machines are working properly and accurately
counting votes by hand counting some ballots and comparing the result to the machine count of
those same ballots. The statute calls for the ballots cast on the voting machines at the polling
places to be audited separately from the early (mail-in) ballots. Compare A.R.S. § 16-602(B)(1)
with A.R.S. § 16-602(F). The election results do not become “official” until the hand count audits
confirm the accuracy of the machine counts. A.R.S. § 16-602(C).

Subsection (B) of section 16-1602 sets out hand count audit procedures for ballots cast on
voting machines at polling places. The process starts before the election, when the county officer
in charge of elections tells the county political party chairs' how many of the parties’ designees
will be needed to perform the hand count. A.R.S. § 16-602(B)(7). At least a week before the
election, the party chairs name the individuals who will physically count the ballots. /d. After the
election, when the polls have closed and the unofficial vote totals have been made public, the party
chairs take turns randomly choosing a limited number of specific polling places for audit. A.R.S.
§ 16-602(B)(1). The party chairs also choose the specific races that will be audited, A.R.S. § 16-
602(B)(6), except that the presidential race is always audited. A.R.S. § 16-602(B)(5).

! The county political parties are effectively subgroups of the recognized state political parties under

Arizona law. See A.R.S. section 16-825 (state committee of each party consists of county party chairs and
one member of each county committee for every three elected at the county level).
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The hand count must begin within twenty-four hours after the polls have closed. A.R.S. §
16-602(I). If the limited hand count produces evidence that the machine count might be inaccurate
in some way, the hand recount expands in stages. A.R.S. § 16-602(C).2 But when the limited
hand count matches the machine count for a given race, “the results of the electronic tabulation
constitute the official count for that race.” Id. In all events, the hand count audit must be completed
before the canvassing of the county election results. A.R.S. § 16-602(I). The responsible county
officials must report the results of the audit to the secretary of state, who in turn must make the
results publicly available on the secretary of state's website. Id.

The provision of section 16-602 at issue in this case, concerning the selection of polling
places for audit, reflects the longstanding Arizona practice of organizing elections around political
precincts. When the election is organized by precinct, the county board of supervisors establishes
“a convenient number” of precincts before each election, and then designates one polling place in
each precinct for the voters who resided in that precinct. See A.R.S. § 16-411(B). Consistent with
that model, the statute refers to sampling of “precincts.””

2 The hand recount can extend to an entire county or jurisdiction, if necessary. A.R.S. § 16-602(D).

Under some circumstances it can be treated as the official count. A.R.S. § 16-602(E). When the hand
recount expands to cover an entire jurisdiction, the secretary of state must make available to the superior
court “the escrowed source code for that county,” and the judge then must appoint an independent expert
with software engineering expertise to review the software and “issue a public report to the court and to the
secretary of state regarding the special master's findings on the reasons for the discrepancies.” A.R.S. § 16-
602()).

3 The text of the statute says, in pertinent part:

B. For each countywide primary, special, general and presidential preference election, the
county officer in charge of the election shall conduct a hand count at one or more secure
facilities. The hand count shall be conducted as prescribed by this section and in accordance
with hand count procedures established by the secretary of state in the official instructions
and procedures manual adopted pursuant to § 16-452. . . . The hand count shall be
conducted in the following order:

1. Atleast two per cent of the precincts in that county, or two precincts, whichever
is greater, shall be selected at random from a pool consisting of every precinct in
that county. The county political party chairman for each political party that is
entitled to continued representation on the state ballot or the chairman's designee
shall conduct the selection of the precincts to be hand counted. The precincts shall
be selected by lot without the use of a computer, and the order of selection by the
county political party chairmen shall also be by lot.
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In 2011, the Legislature authorized Arizona counties to establish “voting centers” as
polling places in place of the traditional precinct locations. 2011 Ariz. Legis. Serv. Ch. 331 (H.B.
2303) (West) section 3, codified at A.R.S. § 16-411(B)(4). At a voting center, any voter in the
county can receive an appropriate ballot and lawfully cast the ballot on Election Day. Id. But the
Legislature chose not to amend section 16-602 to specify hand count audit procedures for voting
center elections. In fact, section 16-602 does not refer to voting centers at all.

Instead the Legislature delegated to the secretary of state the authority to make rules for
hand count audits, including audits of elections conducted at voting centers. It did so by amending
a sentence in section 16-602(B) that had read, “[t]he hand count shall be conducted as prescribed
by this section.” The sentence as amended in 2011 says, “[t]he hand count shall be conducted as
prescribed by this section and in accordance with hand count procedures established by the
secretary of state in the official instructions and procedures manual adopted pursuant to § 16-
452.” 2011 Ariz. Legis. Serv. Ch. 331 (H.B. 2303) (West) section 8, codified at A.R.S. § 16-
602(B) (emphasis added).

The “official instructions and procedures manual adopted pursuant to § 16-452” is known
as the Elections Procedures Manual. Arizona Secretary of State, State of Arizona Elections
Procedures Manual (December 2019) (“Election Procedures Manual”), available at
https://azsos.gov/about-office/media-center/documents (last visited November 25, 2020). The
Elections Procedures Manual comprehensively lays out process and procedure details for Arizona
elections. A new edition issues not later than December 31 of each odd-numbered year
immediately preceding the general election. A.R.S. § 16-452(B). Each new edition must be
formally approved by both the Governor and the Attorney General. Id. The current edition, issued
at the end of 2019, received the endorsement of both Governor Ducey and Attorney General
Brnovich.

Under the authority of section 16-602(B), the Election Procedures Manual gives detailed
instructions to the county officials who conduct hand count audits. Election Procedures Manual
at 213-234. The rule on sampling polling places for voting center election audits is straightforward
and simple. “Each vote center shall be considered to be a precinct/polling location during the
selection process and the officer in charge of elections must conduct a hand count of regular ballots
from at least 2% of the vote centers, or two vote centers, whichever is greater.” Election
Procedures Manual at 216. Consistent with that directive, Maricopa County’s 2020 general
election hand count audit focused on a random sample of the voting centers that served as polling
places.

ARS. § 16-602(B)
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The plaintiff here claimed that the Maricopa County hand count did not comply with
section 16-602, because the statute refers to selection of “precincts” for audit and says nothing
about voting centers. The plaintiff asked the Court to order Maricopa County election officials to
identify all of the ballots cast at the voting centers by residents of randomly sampled precincts, and
to hand count those ballots to see whether the count matched the electronic vote count.

RELEVANT FACTS AND PROCEDURAL HISTORY

The decision to conduct the 2020 election at voting centers instead of precinct polling
places was made by the Maricopa County Board of Supervisors on September 16, 2020. See
Maricopa County Elections Department, Election Day & Emergency Voting Plan — November
General  Election  (September 16, 2020), (“Election Plan”), available at
https://recorder.maricopa.gov/pdf/Final%20November%202020%20General%20Election%20Da
vy%20and%20Emergency%20Voting%20Plan%209-16-20.pdf (last visited Nov. 25, 2020). The
Board’s decision effectively determined that the hand count audit likewise would focus on voting
centers, since that is what the Elections Procedures Manual requires. There is no record, however,
that the Republican Party expressed any objection, before the Board of Supervisors or to the
officials who carried out the election plan. No one sought judicial intervention to clarify the
alleged mismatch between the manual and the statute.

“The start of the hand count can be defined as the official training of the Hand Count Board
members, selection of the precincts and races, coordinating the hand count with the party leaders,
or any other activity that furthers the progress of the hand count for that election.” Election
Procedures Manual at 225. By that definition, the 2020 general election hand count arguably
started in Maricopa County two weeks before the election, when the county officer in charge of
elections told the county political party chairs how many of their respective members would be
needed to serve on the “Hand Count Boards,” and moved forward a week later, when the county
chairs designate Hand Count Board members and alternates. See Elections Procedures Manual at
213. Again there is no record of any objection from the Republican Party when these steps were
taken. No one asked for a judicial declaration that the county election officials were planning to
recount the wrong ballots.

The official audit report says that the Maricopa County hand count began on the day after
the general election, November 4. Maricopa County, Arizona General Election — November 3,
2020 Hand Count/Audit Report (“Audit Report™), available at https://azsos.gov/election/2020-
general-election-hand-count-results (last visited December 9, 2020). That evening, the Maricopa
County chairs of the Arizona Republican, Democrat and Libertarian parties took turns choosing
“the polling places (vote centers) to be audited.” /d. On November 7, the volunteers appointed by
the parties began counting the ballots cast at the selected voting centers. /d. They completed the
task mid-day on November 9. Id. In all they hand-counted 2917 ballots from four voting centers,
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and another 5000 randomly sampled Maricopa County early (mail-in) ballots. /d. Nothing in the
official report suggests that the Republican Party expressed disagreement, at any point in the
process. Id.

As far as the court record shows, the complaint in this case stated the Arizona Republican
Party’s objection to the 2020 general election hand count audit for the first time. Filed on
November 12, the complaint was framed as though the hand count had not yet begun when the
complaint was filed. “Verified Complaint” at 1 (“Because the "sampling’ is expected to begin
soon, Plaintiff seeks expedited relief.””) The complaint requested a declaratory judgment that the
law requires sampling of precincts rather than voting centers for the hand count audit, and a writ
of mandamus directing Maricopa County officials to conduct the hand count audit accordingly.

Responding to the complaint in a motion to dismiss, on November 16, the defendants
advised the Court that by September 12 the hand count audit had already been completed, reported
and posted on the secretary of state’s website.* The report showed that the hand count matched
the machine count exactly. See Audit Report (“No discrepancies were found by the Hand Count
Audit Boards.”) The plaintiff reacted by applying for an injunction to bar the Board of Supervisors
from certifying the election results. The plaintiff continued to assert, even in the face of the audit
showing a flawless vote tabulation, that a second hand count of a different sample of ballots was
necessary to avoid “lingering questions” and a “cloud” over the “legitimacy” of the election.”
Application for Preliminary Injunction at 3.

THE REASONS THE PLAINTIFF’S CASE WAS DISMISSED

The plaintiff’s claim for mandamus relief failed because the duty of County election
officials was to comply with the Election Procedures Manual, and they did so. The declaratory
judgment claim failed because its extreme tardiness prejudiced both the defendant county officials
and the public interest. Both those claims, and the mid-case request for an injunction, were
prohibited post-election challenges to election procedures. These issues are addressed in turn. The
question whether the Elections Procedures Manual correctly applies section 16-602(B) is not
addressed, because the plaintiff did not make the showing necessary to justify that inquiry.

4 What exactly the Arizona Republican Party and its attorney knew or had reason to know about the

status of hand count audit, at the time of filing the complaint, will be an issue on the application for
attorneys’ fees. The Republican Party appears to have had constructive knowledge, at least, of facts that
contradicted the allegations in the complaint. The attorney (who also verified the complaint) said he “did
not receive a copy” of the audit report until after the suit had been filed, Plaintiff’s Response to
Defendant/Intervenors’ Motion to Dismiss at 3, n.1, but what he knew about the audit when he filed the
complaint is unclear.
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Mandamus Did Not Apply Because the Election Officials Followed the Law

The plaintiff presented its case primarily as a claim for mandamus relief. A writ of
mandamus is an extraordinary remedy issued by a court against a public officer to compel the
officer to perform an act required by law. Sears v. Hull, 192 Ariz. 65, 961 P.2d 1013, para. 11
(1998); Adams v. Bolin, 77 Ariz. 316, 322-323, 271 P.2d 472 (1954). If the officer is not
specifically required to perform the duty or has any discretion as to what shall be done, the court
may not issue the writ. Adams v. Bolin, 77 Ariz. 316 at 323.

Maricopa County officials had no discretion, under Arizona law, to hand count precincts
instead of voting centers for the hand count audit. A county official’s authority is limited to those
powers expressly or impliedly delegated to him or her by state law. Arizona Public Integrity
Alliance v. Fontes, 475 P.3d 303 914 (2020). The Elections Procedures Manual directs county
election officials to treat the voting centers as “precincts” for purposes of the hand count audit.
Election Procedures Manual at 216. The manual has the force of law, meaning that county election
officials must do as it says. Arizona Public Integrity Alliance v. Fontes, 475 P.3d 303 416 (2020).
Maricopa County officials therefore could not lawfully have performed the hand count audit the
way the plaintiffs wanted it done. If they had done so, they would have exposed themselves to
criminal punishment. See A.R.S. § 16-452(C) (a person who violates a rule in the Election
Procedures Manual is guilty of a class 2 misdemeanor).

Since Maricopa County election officials had no power to vary from the Election
Procedures Manual rules for the hand count audit, this Court likewise has no authority to issue a
writ of mandamus to compel them to do so. “It is the duty of the court so far to adhere to the
substantial requirements of the law in regard to elections as to preserve them from abuses
subversive of the right of electors.” Hunt v. Campbell, 19 Ariz. 254, 269, 169 P. 596, 602 (1917).
A judge cannot change election rules whenever someone has “questions” or “concerns” about the
results. A writ of mandamus lies only if election officials fail to follow the rules established by
the law — here, the Election Procedures Manual. When Maricopa County officials conducted the
hand count audit, they followed the Elections Procedures Manual to the letter. As a result, there
was and is no basis for mandamus relief.

The Request for Declaratory Relief Was Way Too Late
There are legally appropriate ways to test the validity of the Elections Procedures Manual
in court. The political party has the right to sue for a judicial determination of whether the
Elections Procedures Manual follows the law. The Arizona Republican Party nominally did that

here, by asking the court to “declare that the hand count sampling be of “precincts . . . and not of
“vote centers.” Verified Complaint at 5. But the law sets out basic rules, for that kind of lawsuit,
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that were not followed here. The suit was brought against the wrong party, and far too late, for the
requested relief.

Arizona's Uniform Declaratory Judgments Act, A.R.S. §§ 12—-1831 through 12-1846, is an
“instrument of preventive justice” that allows a court to determine a person's rights, status or other
legal relations. Canyon del Rio Investors, L.L.C. v. City of Flagstaff, 227 Ariz. 336, 258 P.3d 154
9 18 (App. 2011). When a justiciable controversy exists, the Act allows adjudication of rights
before the occurrence of a breach or injury necessary to sustain a coercive action for damages or
injunctive relief. Id. A justiciable controversy arises when the party seeking the declaration has
a real, present interest in the issue and the party being sued has a real, present interest in opposing
the declaration being sought. Moore v. Bolin, 70 Ariz. 354, 358, 220 P.2d 850, 852-853 (1950).

A party seeking a declaratory judgment must file suit against the appropriate party. On a
claim like this one, where the plaintiff says that government officials have misinterpreted the law,
the proper defendant is the government agency or official responsible for the interpretation. The
official responsible for the Elections Procedures Manual, including the hand count audit rules, is
the secretary of state. A.R.S. § 16-452. The secretary of state therefore should have been named
as the defendant in this case for purposes of the declaratory judgment claim.

The plaintiff chose to sue Maricopa County election officials instead of the secretary of
state. County officials have no power to rewrite the Elections Procedures Manual. As a result, the
plaintiff’s request for a declaratory judgment against them was futile. Fortunately for the plaintiff,
the secretary of state chose to intervene. But for that decision, the declaratory judgment claim
would have been dismissed out of hand.

A party seeking a declaratory judgment also must file suit at the appropriate time.
Declaratory relief cannot be sought until a justiciable controversy has arisen. Arizona State Board
of Directors for Junior Colleges v. Phoenix Union High School District, 102 Ariz. 69, 73, 424
P.2d 819, 823 (1967). On the other hand, the party seeking relief must not unduly delay. A legal
doctrine called /aches discourages dilatory conduct by litigants. Lubin v. Thomas, 213 Ariz. 496,
144 P.3d 510910 (2006). Laches requires dismissal of a case when unreasonable delay in bringing
the claim prejudices the opposing party or the administration of justice. Id.

This case is a textbook example of unreasonable delay that calls for the application of
laches. The plaintiff could have gone forward with the case months ago. Instead it waited until
after the election, after the statutory deadline for commencing the hand count audit, and (as it
turned out) after the completion of the audit. The delay prejudiced both the defendants and the
public. That defect, unlike the failure to sue the proper party, could not have been fixed.

Docket Code 019 Form VOOOA Page 8

AZ-COCHISE-22-1136-A-000242



SUPERIOR COURT OF ARIZONA
MARICOPA COUNTY

CVv2020014553 12/21/2020

The plaintiff itself admitted that its claim could have been filed long ago. In one of its
filings, the plaintiff said, “until this election cycle, there was simply no real case or controversy to
decide in Maricopa County . . . because the county used the ‘precinct’ model” instead of the voting
center model. Plaintiff’s Response to Defendant/Intervenors’ Motion to Dismiss at 3. The
necessary implication is that a justiciable controversy arose when the Board of Supervisors first
approved the use of voting centers for 2020 election cycle. Since the first elections in 2020 were
the presidential preference primaries on March 17, the decision to use voting centers for those
elections happened in January, or February at the latest. The plaintiff could have filed the case
then, or at any time in the eight or nine months since.

Even if the focus is narrowed to the general election, the plaintiff delayed unreasonably.
The Board of Supervisors passed the resolution authorizing the use of voting centers for the general
election on September 16. The plaintiff unquestionably could have brought the action then.
Instead the plaintiff waited another eight weeks to file the complaint, until the election was over
and the statutory post-election deadline for commencing the hand count audit had passed.

The plaintiff asserted that its eleventh-hour filing decision primarily stemmed from worries
about election integrity. “[Plerhaps most importantly (and obviously) of all concern about
potential widespread voter fraud has taken on a special significance in this general election,
warranting a thorough focus on these [election] laws and compelling Plaintiff to take action.”
Plaintiff’s Response to Defendant/Intervenors’ Motion to Dismiss at 2. Setting aside for the
moment the illogic of an attempt to disprove a theory for which no evidence exists, the plaintiff’s
defense of the case’s timing failed on its own terms. The filing delay created a situation in which
an order requiring another audit with different rules would only have amplified public distrust.

The Arizona Supreme Court very recently highlighted the prejudice caused by belated
lawsuits directed at election rules. The issue arose when the Maricopa County Recorder proposed
sending out mail-in ballots with instructions different than those specified in the Elections
Procedures Manual. Arizona Public Integrity Alliance v. Fontes, 475 P.3d 303 (2020).
Disallowing the Recorder’s proposal, our Supreme Court warned: “When public officials, in the
middle of an election, change the law based on their own perceptions of what they think it should
be, they undermine public confidence in our democratic system and destroy the integrity of the
electoral process.” 475 P.3d 303 9 4 (emphasis in original).

The Supreme Court’s admonition to public officials who would change the rules “in the
middle of the election,” applies squarely to this case. It applies to the Maricopa County officials
administering the election. It applies to the Arizona Republican Party as an official participant in
the election. Most importantly, it applies to this Court, when a participant in the election asks the
court to change an election process that is already underway or, worse, to order election officials
to do it over using different rules. Either way, the only possible answer is “no.”
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The plaintiff also failed to acknowledge the prejudice that its delay caused Maricopa
County. The plaintiff argued that there was still time to conduct another audit before the deadline
for the canvass. Assuming (generously) that the plaintiff was right about that, the argument
ignored the cost to the county of repeating the hand count audit. A second audit would have cost
tax dollars and disrupted the orderly administration of the election. The fact that the second audit
would have been conducted under tight deadlines, with election resources at a premium, would
have multiplied those costs. For that reason also, the plaintiff’s declaratory relief claim was not
well taken.

A Post-Election Judicial Inquiry into Election Procedures Was Not Justified

It is telling that the plaintiff lost interest in the declaratory judgment claim, and pivoted
instead to the request for an injunction to stop the certification of the election and the canvass of
the results, as soon as the defendants made clear that the hand count audit has been completed.
The plaintiff could have pursued the declaratory judgment claim to determine how to audit future
voting center elections. That it did not do so demonstrates that its real interest was not the audit
procedure as such. The real issue, evidently, was the outcome of the 2020 election.

Arizona law categorically prohibits this kind of post-election lawsuit. Actions concerning
alleged procedural violations of the electoral process must be brought prior to the actual election.
Sherman v. City of Tempe, 202 Ariz. 339, 342,45 P.3d 336 (2002). “[TThe procedures leading up
to an election cannot be questioned after the people have voted, but instead the procedures must
be challenged before the election is held.” Tilson v. Mofford, 153 Ariz. 468, 470, 737 P.2d 1367
(1987) (emphasis in original). “If parties allow an election to proceed in violation of the law which
prescribes the manner in which it shall be held, they may not, after the people have voted, then
question the procedure.” Kerby v. Griffin, 48 Ariz. 434, 444, 62 P.2d 1131 (1936). Our state
Supreme Court long ago explained why this rule exists, in terms that remain relevant today.

The temptation to actual fraud and corruption on the part of the candidates and their
political supporters is never so great as when it is known precisely how many votes
it will take to change the result; and men who are willing to sell their votes before
election will quite as readily sell their testimony afterwards, especially as the means
of detecting perjury and falsehood are not always at hand until after the wrong
sought to be accomplished by it has become successful and the honest will of the
people has been thwarted.

Hunt v. Campbell, 19 Ariz. 254, 277, 169 P. 596, 605 (1917), quoting Oakes v. Finlay, 5 Ariz.
390, 53 P. 173 (1898).
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Because the public interest in protecting “the honest will of the people” is paramount, an
allegation that election officials did not “follow the law” is not sufficient to sustain a post-election
claim. Noncompliance with a procedural rule that could have been enforced by mandamus prior
to the election justifies rejecting the vote afterward only if there has been “actual fraud” or a
demonstrable effect on the election’s outcome. Id. at 267-268, 169 P. at 601-602. The “cardinal
rule,” after the election, is this:

[G]eneral statutes directing the mode of proceeding by election officers are deemed
advisory, so that strict compliance with their provisions is not indispensable to the
validity of the proceedings themselves, and that honest mistakes or mere omissions
on the part of the election officers, or irregularities in directory matters, even though
gross, if not fraudulent, will not void an election, unless they affect the result, or at
least render it uncertain.

Findley v. Sorenson, 35 Ariz. 265, 269, 276 P. 843, 844 (1929).

From these substantive principles, procedural rules follow. One is that election results are
presumed to be valid and free of fraud. Hunt v. Campbell, 19 Ariz. at 268, 169 P. at 602. The
presumption against fraud is especially strong when the election contest “arises from the acts of
public officers, acting under the sanction of their official oaths.” Id. at 271, 169 P. at 603 (citation
and internal punctuation omitted). “The presumption is in favor of the good faith and honesty of
the members of the election board. Regarding their official conduct, like all public officials, courts
never presume fraud against them to impeach their official acts.” Id. at 268, 169 P. at 602. The
election challenger bears the burden of proving the existence of fraud or impropriety. See id. at
264, 169 P. at 600.

Moreover, proof “of the most clear and conclusive character” is necessary to justify
judicial intervention that might jeopardize “the certainty and accuracy of an election.” Id. at 270-
271,169 P. at 603. (citation and internal punctuation omitted). Fraud or impropriety “ought never
to be inferred from slight irregularities, unconnected with incriminating circumstances; nor should
it be held as established by mere suspicions, often having no higher origin than partisan bias and
political prejudices.” Id. at 264, 169 P. at 600. “[N]othing but the most credible, positive, and
unequivocal evidence should be permitted to destroy the credit of official returns. It is not sufficient
to cast suspicion upon them; they must be proved fraudulent before they are rejected.” Id. at 271,
169 P. at 603. “To destroy the credit of the official returns there must be positive and unequivocal
evidence of the fraud, and if the circumstances of a case can be explained upon the hypothesis of
good faith, that explanation will prevail. Id. at 276, 169 P. at 605.

These longstanding rules have stood the test of time. They remain vital today, guarding the
electoral process against the gamesmanship of those who might otherwise hedge against a loss at
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the polls by holding legal issues in reserve or use the law as a tool to thwart the will of the voters.
An example of their recent application, in a case analogous to this one, is Williams v. Fink, 2019
WL 3297254 (Ariz. App. July 22, 2019). Williams, a candidate for Santa Cruz County Superior
Court judge, challenged the result of the election because opposing candidate Fink’s name had
been listed first on most of the ballots.

The Court of Appeals affirmed the trial court’s order dismissing Williams’s claim without
a hearing. The court held that “Williams’s challenge to how the ballots were printed should have
— and could have — been brought before the election. Because he failed to address the county’s
method of alternating the candidates’ names on the ballots prior to the election, he cannot, after
the election, question the county’s procedure.” Id., 9 14. Alternatively the court held, citing
Findley v. Sorenson, that Williams had failed to state a claim because he had not plausibly alleged
that the purported misconduct of election officials might have affected the outcome of the election.
1d., 99 15-20.

The same rules applied here, in the same way as in Williams. The alleged procedural
violation of the election laws (here, the sampling of ballots for the hand court audit by voting center
rather than by precinct) resulted directly from pre-election decisions that were known, or should
have been known, to the party claiming to be aggrieved. The implementation of the questioned
procedure began before the election (in Williams, when the ballots were printed; here, when the
political party officials chose the Hand Count Board members) though the alleged harm occurred
later (in Williams, during the election itself; here, immediately after the election when the polling
places were sampled for audit). The time for testing whether the procedure comported with the
law, here as in Williams, was likewise before the election.

Similarly, here as in Williams, the plaintiff failed to state a viable post-election claim. The
plaintiff here demanded a hand count audit “in strict accordance” with the statute, Verified
Complaint at 1, at a time when an alleged failure strictly to comply did not give rise to a cause of
action. The plaintiff offered only suspicion of wrongdoing, in a situation that required it to plead
specific, facially credible facts backed by “the most credible, positive, and unequivocal evidence”
of fraud or malfeasance. The plaintiff here did not even allege facts that cast doubt on the reliability
of the hand count audit, let alone the outcome of the election or the honesty of the officials who
administered it. The law therefore required immediate dismissal of the case.

The Proposed Amendment Adding a Claim for Injunctive Relief Was Futile

When this case was dismissed, Plaintiff’s Motion for Leave to File an Amended Complaint
was pending. The plaintiff asked in the motion for permission to add an application for preliminary
injunction to the application for a writ of mandamus and the declaratory judgment claim. The
plaintiff sought to enjoin the defendants from certifying the countywide voting results and issuing
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the official canvass “until there has been a judgment or other dispositive ruling in this matter, and
the terms of such ruling or judgment, if any, have been complied with.” Application for
Preliminary Injunction at 1.

A party seeking a preliminary injunction traditionally must establish four criteria: (1) a
strong likelihood of success on the merits, (2) the possibility of irreparable injury if the requested
relief is not granted, (3) a balance of hardships favoring that party, and (4) public policy favoring
a grant of the injunction. Arizona Association of Providers for Persons with Disabilities v. State of
Arizona, 223 Ariz. 6,219 P.3d 216 12 (App. 2009). As with any request to amend the complaint,
however, a request to add a claim for an injunction may be denied if the amendment would be
futile. First Citizens Bank & Trust Company v. Morari, 242 Ariz. 562, 399 P.3d 109 § 12 (App.
2017).

The plaintiff’s application for a preliminary injunction was futile here. The underlying
election challenge had no chance of success, for all of the reasons stated above. The plaintiff could
not show irreparable injury from the certification of the election results, or a favorable balance of
hardships, because the plaintiff could not explain how, exactly, it would benefit from a do-over of
the hand count audit. At the November 18 oral argument, counsel said, “It’s about making sure
there’s no error, making sure there’s no fraud.” But that explanation ran headfirst into the public
policy that prohibits judicial intervention into an election based on mere suspicion that something
went wrong. As a matter of policy, the public’s interest in “the certainty and accuracy of an
election” far outweighed what the Arizona Republican Party described as “the importance . . . of
doing everything with respect to this election ‘by the book.” Application for Preliminary
Injunction at 3. In short, all four criteria weighed against the request for injunctive relief.

For all these reasons,

IT IS ORDERED affirming the order of dismissal filed November 19, 2020.
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From: Judd, Peggy

To: DANDLAC

Subject: Fwd: Letter to the Cochise Board of Supervisors

Date: Wednesday, October 26, 2022 6:13:55 AM

Attachments: 10.25.2022 Letter to Cochise BOS re Hand Count Exhibit attached.pdf

Sent from my iPad

Begin forwarded message:

From: Kori Lorick <KLorick@azsos.gov>

Date: October 25, 2022 at 9:46:06 AM MST

To: "Crosby, Tom" <TCrosby@cochise.az.gov>, "English, Ann S"
<AEnglish@cochise.az.gov>, "Judd, Peggy" <PJudd@cochise.az.gov>

Cc: "Marra, Lisa M" <LMarra@cochise.az.gov>, "Stevens, David"
<DStevens@cochise.az.gov>, "Gilman, Sharon" <SGilman@cochise.az.gov>,
"Karwaczka, Richard" <RKarwaczka@cochise.az.gov>, "Mattix, Timothy"
<TMattix@cochise.az.gov>, "Roberts, Christine" <CRoberts@cochise.az.gov>
Subject: Re: Letter to the Cochise Board of Supervisors

CAUTION: EXTERNAL EMAIL*

Please find correspondence from the Secretary of State's Office attached.

Thank you,
Kori

From: Kori Lorick

Sent: Wednesday, October 19, 2022 6:15 PM

To: tcrosby@cochise.az.gov <tcrosby@cochise.az.gov>; aenglish@cochise.az.gov
<aenglish@cochise.az.gov>; pjudd@cochise.az.gov <pjudd@cochise.az.gov>

Cc: Marra, Lisa M <Lmarra@cochise.az.gov>; David Stevens
<dstevens@cochise.az.gov>; Gilman, Sharon <SGilman@cochise.az.gov>;
rkarwaczka@cochise.az.gov <rkarwaczka@cochise.az.gov>; tmattix@cochise.az.gov
<tmattix@cochise.az.gov>; croberts@cochise.az.gov <CRoberts@cochise.az.gov>
Subject: Letter to the Cochise Board of Supervisors

Please see the attached letter regarding the proposal to hand count ballots for
the 2022 General Election. If | can provide additional information, please let me
know.

Thank you,

AZ-COCHISE-22-1136-A-000248



Kori

State Elections Director
Arizona Secretary of State's Office

This E-mail is from an EXTERNAL address. DO NOT click on links or open
attachments unless you trust the sender and know the content is safe. If you
suspect this message to be phishing, please report it using the Phish Alert Button

at the top of the email, or forward to cochise.az.gov@missedspam.com or contact
IT support at 520-432-8301.

AZ-COCHISE-22-1136-A-000249



KATIE HOBBS

SECRETARY OF STATE
October 25, 2022
Via Email

Cochise County Board of Supervisors
Tom Crosby, tcrosby@cochise.az.gov
Ann English, aenglish@cochise.az.gov
Peggy Judd, pjudd@cochise.az.gov

Re: 2022 General Election Hand Count Audit

Dear Cochise County Board of Supervisors:

Last week, the Secretary of State’s Office wrote to warn you against proceeding with
a full hand count of all ballots cast in Cochise County during the November 2022 General
Election. As detailed in that letter, a full hand count would not only have been illegal but
would also have (1) undermined the orderly administration of this election, (2) raised
serious security and ballot chain of custody concerns, (3) caused voter confusion in the
middle of early voting and mere weeks before Election Day, and (4) threatened the County’s
ability to timely canvass the election as required by law.

For all these reasons, the Secretary listened carefully to yesterday’s Board meeting
and is grateful the Board took her cautionary words seriously and voted unanimously to
reject “a hand count of all ballots cast in the General Election to be held on November 8,
2022, to be completed prior to Canvass of Election Results.” This item should never have
found its way onto the Board’s agenda, and the Secretary applauds the other Cochise
County officials, including the County Attorney, and numerous Arizonans who also spoke
out against that dangerous course of action. Their courage and commitment to uphold the
Constitution and laws of the State of Arizona—in the face of unfounded efforts to sow
chaos, doubt, and distrust in our elections—deserves our recognition and praise.

Despite the Board’s rejection of a full hand count, it did approve the following
secondary agenda item:

Pursuant to ARS 16-602 B; the County Recorder or other officer in charge of
elections shall take such action necessary to perform a hand count audit of all
County precincts for the 2022 General Election to assure agreement with the
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voting machine count. Such audit shall be completed prior to the canvass of
general election results by the Board of Supervisors.

The Secretary, like the Cochise County Attorney, continues to have serious concerns about
the legality of this agenda item, particularly considering the lack of any details as to how
the Board intends to proceed and the fact that the election is just two weeks away. But
because the Board voted to conduct a full precinct hand count audit “pursuant to” A.R.S. §
16-602(B), the Secretary believes it is important to lay out precisely what that statute and
the 2019 Election Procedures Manual (“EPM”) require. After all, the Board has only those
powers “expressly conferred by statute,” and the Board “may exercise no powers except
those specifically granted by statute and in the manner fixed by statute.” Hancock v.
McCarroll, 188 Ariz. 492, 498 (App. 1996) (citations omitted).

Under A.R.S. § 16-602(B) and the EPM, the County’s precinct hand count audit
must comply with the following, among other, requirements:

1. Because Cochise County uses a vote center model, each vote center is
considered to be a precinct/polling place for the purposes of the precinct hand
count audit under A.R.S. § 16-602. EPM Ch. 11, III(A); see also Arizona
Republican Party v. Fontes, No. CV2020014553 (Maricopa Cnty. Super. Ct.
Dec. 21, 2020) (attached as Exhibit 1).

2. The precinct hand count audit may only be conducted on regular
ballots cast at vote centers in Cochise County on Election Day and may not
include any early ballots (regardless of when or how they were returned).
A.R.S. § 16-602(B)(1); EPM Ch. 11, III(A). The early ballot hand count audit
is expressly limited to one percent of early ballots and controlled by A.R.S. §
16-602(F), a statute the Board did not—and could not—invoke in approving
an expanded precinct hand count audit. See also EPM, Ch. 11, III(B).

3. The precinct hand count audit cannot begin “until all ballots voted in
the precinct polling places have been delivered to the central counting center”
and “[t]he unofficial vote totals from all precincts [have been] made public.”
A.R.S. § 16-602(B)(1).

4, The precinct hand count audit cannot be conducted as to all races on
the ballot, but instead is limited to four contested races that must be selected
“by lot.” Specifically, the participating county political party chairpersons
shall select by lot one statewide ballot measure, one race for statewide office,
one race for federal office, and one race for legislative office. A.R.S. § 16-
602(B)(2), (6); EPM Ch. 11, V-VIL.

5. The precinct hand count audit must be conducted by representatives
of the political parties entitled to representation on the state ballot through a
process that requires the cooperation of those political parties. See A.R.S. §
16-602(B)(7). The audit “shall not proceed” unless the political parties provide
the recorder or other officer in charge of elections with “a sufficient number of
persons by 5:00 p.m. on the Thursday preceding the election and a sufficient
number of persons, pursuant to this paragraph, arrive to perform the hand
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count.” Id. And even then, “for the hand count to proceed, not more than
seventy-five percent of the persons performing the hand count shall be from
the same political party.” Id.

6. Precinct hand count board members and alternates must be registered
to vote in Arizona. Candidates appearing on the ballot, except for precinct
committeeman, may not serve as board members. And all board members
must take the oath specified in A.R.S. § 38-231(E); EPM Ch. 11, I.

7. The precinct hand count must be completed in time for the County to
meet its statutory canvass deadline under A.R.S. § 16-642(A). The results of
the precinct hand count audit must be provided to the Secretary to be
publicly posted on the Secretary’s website. A.R.S. § 16-602(]).

These are just some of the requirements for a precinct hand count audit established
by the Legislature and in the EPM, and from which the Board has no discretion to deviate.
Hancock, 188 Ariz. at 498. Any attempt by the Board to circumvent these mandates and
conduct a full hand count audit of all ballots cast in the county, under the false premise
that it is proceeding pursuant to A.R.S. § 16-602(B), would be unlawful. And under no
circumstance should the Board’s misguided effort to conduct an expanded hand count be
permitted to delay the County’s canvass and certification of election results.

The Secretary thus requests that the Board confirm in writing, no later
than 5:00 p.m. on October 26, that:

1. The Board will not attempt to conduct a full hand count of all
ballots cast in Cochise County under the false premise that it is
proceeding pursuant to A.R.S. § 16-602(B); and

2. The Board will follow all applicable requirements in statute
and the EPM when conducting its expanded precinct hand count
audit under A.R.S. § 16-602(B).

If the County refuses to provide these assurances or takes any action in furtherance
of an unlawful full hand count of all ballots cast, the Secretary will take all available legal
action, including filing a special action to compel the County’s compliance with these non-
discretionary legal duties. If the Board does not respond by 5:00 p.m. on October 26, the
Secretary will deem the Board’s silence to be an admission that it is threatening to proceed
without or in excess of jurisdiction or legal authority.

Please let me know if you need any additional information. We look forward to your
prompt response.
Sincerely,

Kori Lorick
State Elections Director
Arizona Secretary of State Katie Hobbs
3
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cc
Tim Mattix, Clerk of the Board
tmattix@cochise.az.gov

Christine Roberts, Chief Civil County Attorney
croberts@cochise.az.gov

Richard Karwaczka, County Administrator
rkarwaczka@cochise.az.gov

Sharon Gilman, Deputy County Administrator,
sgilman@cochise.az.gov

Lisa Marra, Elections Director
Imarra@cochise.az.gov

David Stevens, County Recorder
dstevens@cochise.az.gov
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ARIZONA REPUBLICAN PARTY JOHN DOUGLAS WILENCHIK
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RULING

Arizona law requires election authorities to validate electronic vote counts by manually
recounting random batches of ballots. For this process, called the “hand count audit,” election
officials enlist representatives of Arizona’s political parties to sample and count the ballots.
Following the 2020 general election, Republican, Democratic and Libertarian Party appointees
hand-counted 2917 ballots cast on voting machines at polling places in Maricopa County, and
5000 additional early (mail-in) ballots. The hand counts verified that the machines had counted
the votes flawlessly. Maricopa County, Arizona General Election - November 3, 2020 Hand
Count/Audit Report (“Audit Report”), available at https://azsos.gov/election/2020-general-
election-hand-count-results (last visited December 9, 2020).
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In this lawsuit, the plaintiff Arizona Republican Party asked for a court order directing the
defendant Maricopa County officials to redo the hand count audit using different batches of ballots.
The plaintiff baldly asserted that this relief was necessary to maintain “confidence in the integrity
of our elections,” without alleging any facts to show that the machines might have miscounted the
votes. The plaintiff could not explain why the suit had not been filed before the election, or what
purpose another audit would serve.

This order explains why the Arizona Republican Party’s case was meritless, and the
dismissal order filed November 19, 2020 was required, under applicable Arizona law. What
remains is intervenor Arizona Secretary of State's application for an award of attorneys' fees. That
application will require the Court to decide whether the Republican Party and its attorneys brought
the case in bad faith to delay certification of the election or to cast false shadows on the election’s
legitimacy. See Arizona Revised Statutes § 12-349(A) (court “shall” assess fees and costs against
a party or attorney when the party’s claim is brought “without substantial justification” or “solely
or primarily for delay”).

ELECTION LAW BACKGROUND; AND THE ISSUE IN THIS CASE

Section 16-602 of the Arizona Revised Statutes requires a hand count audit of any election
in which the votes are cast or counted on “an electronic voting machine or tabulator.” A.R.S. §
16-602(A). The hand count audit verifies that the machines are working properly and accurately
counting votes by hand counting some ballots and comparing the result to the machine count of
those same ballots. The statute calls for the ballots cast on the voting machines at the polling
places to be audited separately from the early (mail-in) ballots. Compare A.R.S. § 16-602(B)(1)
with A.R.S. § 16-602(F). The election results do not become “official” until the hand count audits
confirm the accuracy of the machine counts. A.R.S. § 16-602(C).

Subsection (B) of section 16-1602 sets out hand count audit procedures for ballots cast on
voting machines at polling places. The process starts before the election, when the county officer
in charge of elections tells the county political party chairs' how many of the parties’ designees
will be needed to perform the hand count. A.R.S. § 16-602(B)(7). At least a week before the
election, the party chairs name the individuals who will physically count the ballots. /d. After the
election, when the polls have closed and the unofficial vote totals have been made public, the party
chairs take turns randomly choosing a limited number of specific polling places for audit. A.R.S.
§ 16-602(B)(1). The party chairs also choose the specific races that will be audited, A.R.S. § 16-
602(B)(6), except that the presidential race is always audited. A.R.S. § 16-602(B)(5).

! The county political parties are effectively subgroups of the recognized state political parties under

Arizona law. See A.R.S. section 16-825 (state committee of each party consists of county party chairs and
one member of each county committee for every three elected at the county level).
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The hand count must begin within twenty-four hours after the polls have closed. A.R.S. §
16-602(I). If the limited hand count produces evidence that the machine count might be inaccurate
in some way, the hand recount expands in stages. A.R.S. § 16-602(C).2 But when the limited
hand count matches the machine count for a given race, “the results of the electronic tabulation
constitute the official count for that race.” Id. In all events, the hand count audit must be completed
before the canvassing of the county election results. A.R.S. § 16-602(I). The responsible county
officials must report the results of the audit to the secretary of state, who in turn must make the
results publicly available on the secretary of state's website. Id.

The provision of section 16-602 at issue in this case, concerning the selection of polling
places for audit, reflects the longstanding Arizona practice of organizing elections around political
precincts. When the election is organized by precinct, the county board of supervisors establishes
“a convenient number” of precincts before each election, and then designates one polling place in
each precinct for the voters who resided in that precinct. See A.R.S. § 16-411(B). Consistent with
that model, the statute refers to sampling of “precincts.””

2 The hand recount can extend to an entire county or jurisdiction, if necessary. A.R.S. § 16-602(D).

Under some circumstances it can be treated as the official count. A.R.S. § 16-602(E). When the hand
recount expands to cover an entire jurisdiction, the secretary of state must make available to the superior
court “the escrowed source code for that county,” and the judge then must appoint an independent expert
with software engineering expertise to review the software and “issue a public report to the court and to the
secretary of state regarding the special master's findings on the reasons for the discrepancies.” A.R.S. § 16-
602()).

3 The text of the statute says, in pertinent part:

B. For each countywide primary, special, general and presidential preference election, the
county officer in charge of the election shall conduct a hand count at one or more secure
facilities. The hand count shall be conducted as prescribed by this section and in accordance
with hand count procedures established by the secretary of state in the official instructions
and procedures manual adopted pursuant to § 16-452. . . . The hand count shall be
conducted in the following order:

1. Atleast two per cent of the precincts in that county, or two precincts, whichever
is greater, shall be selected at random from a pool consisting of every precinct in
that county. The county political party chairman for each political party that is
entitled to continued representation on the state ballot or the chairman's designee
shall conduct the selection of the precincts to be hand counted. The precincts shall
be selected by lot without the use of a computer, and the order of selection by the
county political party chairmen shall also be by lot.
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In 2011, the Legislature authorized Arizona counties to establish “voting centers” as
polling places in place of the traditional precinct locations. 2011 Ariz. Legis. Serv. Ch. 331 (H.B.
2303) (West) section 3, codified at A.R.S. § 16-411(B)(4). At a voting center, any voter in the
county can receive an appropriate ballot and lawfully cast the ballot on Election Day. Id. But the
Legislature chose not to amend section 16-602 to specify hand count audit procedures for voting
center elections. In fact, section 16-602 does not refer to voting centers at all.

Instead the Legislature delegated to the secretary of state the authority to make rules for
hand count audits, including audits of elections conducted at voting centers. It did so by amending
a sentence in section 16-602(B) that had read, “[t]he hand count shall be conducted as prescribed
by this section.” The sentence as amended in 2011 says, “[t]he hand count shall be conducted as
prescribed by this section and in accordance with hand count procedures established by the
secretary of state in the official instructions and procedures manual adopted pursuant to § 16-
452.” 2011 Ariz. Legis. Serv. Ch. 331 (H.B. 2303) (West) section 8, codified at A.R.S. § 16-
602(B) (emphasis added).

The “official instructions and procedures manual adopted pursuant to § 16-452” is known
as the Elections Procedures Manual. Arizona Secretary of State, State of Arizona Elections
Procedures Manual (December 2019) (“Election Procedures Manual”), available at
https://azsos.gov/about-office/media-center/documents (last visited November 25, 2020). The
Elections Procedures Manual comprehensively lays out process and procedure details for Arizona
elections. A new edition issues not later than December 31 of each odd-numbered year
immediately preceding the general election. A.R.S. § 16-452(B). Each new edition must be
formally approved by both the Governor and the Attorney General. Id. The current edition, issued
at the end of 2019, received the endorsement of both Governor Ducey and Attorney General
Brnovich.

Under the authority of section 16-602(B), the Election Procedures Manual gives detailed
instructions to the county officials who conduct hand count audits. Election Procedures Manual
at 213-234. The rule on sampling polling places for voting center election audits is straightforward
and simple. “Each vote center shall be considered to be a precinct/polling location during the
selection process and the officer in charge of elections must conduct a hand count of regular ballots
from at least 2% of the vote centers, or two vote centers, whichever is greater.” Election
Procedures Manual at 216. Consistent with that directive, Maricopa County’s 2020 general
election hand count audit focused on a random sample of the voting centers that served as polling
places.

ARS. § 16-602(B)
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The plaintiff here claimed that the Maricopa County hand count did not comply with
section 16-602, because the statute refers to selection of “precincts” for audit and says nothing
about voting centers. The plaintiff asked the Court to order Maricopa County election officials to
identify all of the ballots cast at the voting centers by residents of randomly sampled precincts, and
to hand count those ballots to see whether the count matched the electronic vote count.

RELEVANT FACTS AND PROCEDURAL HISTORY

The decision to conduct the 2020 election at voting centers instead of precinct polling
places was made by the Maricopa County Board of Supervisors on September 16, 2020. See
Maricopa County Elections Department, Election Day & Emergency Voting Plan — November
General  Election  (September 16, 2020), (“Election Plan”), available at
https://recorder.maricopa.gov/pdf/Final%20November%202020%20General%20Election%20Da
vy%20and%20Emergency%20Voting%20Plan%209-16-20.pdf (last visited Nov. 25, 2020). The
Board’s decision effectively determined that the hand count audit likewise would focus on voting
centers, since that is what the Elections Procedures Manual requires. There is no record, however,
that the Republican Party expressed any objection, before the Board of Supervisors or to the
officials who carried out the election plan. No one sought judicial intervention to clarify the
alleged mismatch between the manual and the statute.

“The start of the hand count can be defined as the official training of the Hand Count Board
members, selection of the precincts and races, coordinating the hand count with the party leaders,
or any other activity that furthers the progress of the hand count for that election.” Election
Procedures Manual at 225. By that definition, the 2020 general election hand count arguably
started in Maricopa County two weeks before the election, when the county officer in charge of
elections told the county political party chairs how many of their respective members would be
needed to serve on the “Hand Count Boards,” and moved forward a week later, when the county
chairs designate Hand Count Board members and alternates. See Elections Procedures Manual at
213. Again there is no record of any objection from the Republican Party when these steps were
taken. No one asked for a judicial declaration that the county election officials were planning to
recount the wrong ballots.

The official audit report says that the Maricopa County hand count began on the day after
the general election, November 4. Maricopa County, Arizona General Election — November 3,
2020 Hand Count/Audit Report (“Audit Report™), available at https://azsos.gov/election/2020-
general-election-hand-count-results (last visited December 9, 2020). That evening, the Maricopa
County chairs of the Arizona Republican, Democrat and Libertarian parties took turns choosing
“the polling places (vote centers) to be audited.” /d. On November 7, the volunteers appointed by
the parties began counting the ballots cast at the selected voting centers. /d. They completed the
task mid-day on November 9. Id. In all they hand-counted 2917 ballots from four voting centers,
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and another 5000 randomly sampled Maricopa County early (mail-in) ballots. /d. Nothing in the
official report suggests that the Republican Party expressed disagreement, at any point in the
process. Id.

As far as the court record shows, the complaint in this case stated the Arizona Republican
Party’s objection to the 2020 general election hand count audit for the first time. Filed on
November 12, the complaint was framed as though the hand count had not yet begun when the
complaint was filed. “Verified Complaint” at 1 (“Because the "sampling’ is expected to begin
soon, Plaintiff seeks expedited relief.””) The complaint requested a declaratory judgment that the
law requires sampling of precincts rather than voting centers for the hand count audit, and a writ
of mandamus directing Maricopa County officials to conduct the hand count audit accordingly.

Responding to the complaint in a motion to dismiss, on November 16, the defendants
advised the Court that by September 12 the hand count audit had already been completed, reported
and posted on the secretary of state’s website.* The report showed that the hand count matched
the machine count exactly. See Audit Report (“No discrepancies were found by the Hand Count
Audit Boards.”) The plaintiff reacted by applying for an injunction to bar the Board of Supervisors
from certifying the election results. The plaintiff continued to assert, even in the face of the audit
showing a flawless vote tabulation, that a second hand count of a different sample of ballots was
necessary to avoid “lingering questions” and a “cloud” over the “legitimacy” of the election.”
Application for Preliminary Injunction at 3.

THE REASONS THE PLAINTIFF’S CASE WAS DISMISSED

The plaintiff’s claim for mandamus relief failed because the duty of County election
officials was to comply with the Election Procedures Manual, and they did so. The declaratory
judgment claim failed because its extreme tardiness prejudiced both the defendant county officials
and the public interest. Both those claims, and the mid-case request for an injunction, were
prohibited post-election challenges to election procedures. These issues are addressed in turn. The
question whether the Elections Procedures Manual correctly applies section 16-602(B) is not
addressed, because the plaintiff did not make the showing necessary to justify that inquiry.

4 What exactly the Arizona Republican Party and its attorney knew or had reason to know about the

status of hand count audit, at the time of filing the complaint, will be an issue on the application for
attorneys’ fees. The Republican Party appears to have had constructive knowledge, at least, of facts that
contradicted the allegations in the complaint. The attorney (who also verified the complaint) said he “did
not receive a copy” of the audit report until after the suit had been filed, Plaintiff’s Response to
Defendant/Intervenors’ Motion to Dismiss at 3, n.1, but what he knew about the audit when he filed the
complaint is unclear.
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Mandamus Did Not Apply Because the Election Officials Followed the Law

The plaintiff presented its case primarily as a claim for mandamus relief. A writ of
mandamus is an extraordinary remedy issued by a court against a public officer to compel the
officer to perform an act required by law. Sears v. Hull, 192 Ariz. 65, 961 P.2d 1013, para. 11
(1998); Adams v. Bolin, 77 Ariz. 316, 322-323, 271 P.2d 472 (1954). If the officer is not
specifically required to perform the duty or has any discretion as to what shall be done, the court
may not issue the writ. Adams v. Bolin, 77 Ariz. 316 at 323.

Maricopa County officials had no discretion, under Arizona law, to hand count precincts
instead of voting centers for the hand count audit. A county official’s authority is limited to those
powers expressly or impliedly delegated to him or her by state law. Arizona Public Integrity
Alliance v. Fontes, 475 P.3d 303 914 (2020). The Elections Procedures Manual directs county
election officials to treat the voting centers as “precincts” for purposes of the hand count audit.
Election Procedures Manual at 216. The manual has the force of law, meaning that county election
officials must do as it says. Arizona Public Integrity Alliance v. Fontes, 475 P.3d 303 416 (2020).
Maricopa County officials therefore could not lawfully have performed the hand count audit the
way the plaintiffs wanted it done. If they had done so, they would have exposed themselves to
criminal punishment. See A.R.S. § 16-452(C) (a person who violates a rule in the Election
Procedures Manual is guilty of a class 2 misdemeanor).

Since Maricopa County election officials had no power to vary from the Election
Procedures Manual rules for the hand count audit, this Court likewise has no authority to issue a
writ of mandamus to compel them to do so. “It is the duty of the court so far to adhere to the
substantial requirements of the law in regard to elections as to preserve them from abuses
subversive of the right of electors.” Hunt v. Campbell, 19 Ariz. 254, 269, 169 P. 596, 602 (1917).
A judge cannot change election rules whenever someone has “questions” or “concerns” about the
results. A writ of mandamus lies only if election officials fail to follow the rules established by
the law — here, the Election Procedures Manual. When Maricopa County officials conducted the
hand count audit, they followed the Elections Procedures Manual to the letter. As a result, there
was and is no basis for mandamus relief.

The Request for Declaratory Relief Was Way Too Late
There are legally appropriate ways to test the validity of the Elections Procedures Manual
in court. The political party has the right to sue for a judicial determination of whether the
Elections Procedures Manual follows the law. The Arizona Republican Party nominally did that

here, by asking the court to “declare that the hand count sampling be of “precincts . . . and not of
“vote centers.” Verified Complaint at 5. But the law sets out basic rules, for that kind of lawsuit,
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that were not followed here. The suit was brought against the wrong party, and far too late, for the
requested relief.

Arizona's Uniform Declaratory Judgments Act, A.R.S. §§ 12—-1831 through 12-1846, is an
“instrument of preventive justice” that allows a court to determine a person's rights, status or other
legal relations. Canyon del Rio Investors, L.L.C. v. City of Flagstaff, 227 Ariz. 336, 258 P.3d 154
9 18 (App. 2011). When a justiciable controversy exists, the Act allows adjudication of rights
before the occurrence of a breach or injury necessary to sustain a coercive action for damages or
injunctive relief. Id. A justiciable controversy arises when the party seeking the declaration has
a real, present interest in the issue and the party being sued has a real, present interest in opposing
the declaration being sought. Moore v. Bolin, 70 Ariz. 354, 358, 220 P.2d 850, 852-853 (1950).

A party seeking a declaratory judgment must file suit against the appropriate party. On a
claim like this one, where the plaintiff says that government officials have misinterpreted the law,
the proper defendant is the government agency or official responsible for the interpretation. The
official responsible for the Elections Procedures Manual, including the hand count audit rules, is
the secretary of state. A.R.S. § 16-452. The secretary of state therefore should have been named
as the defendant in this case for purposes of the declaratory judgment claim.

The plaintiff chose to sue Maricopa County election officials instead of the secretary of
state. County officials have no power to rewrite the Elections Procedures Manual. As a result, the
plaintiff’s request for a declaratory judgment against them was futile. Fortunately for the plaintiff,
the secretary of state chose to intervene. But for that decision, the declaratory judgment claim
would have been dismissed out of hand.

A party seeking a declaratory judgment also must file suit at the appropriate time.
Declaratory relief cannot be sought until a justiciable controversy has arisen. Arizona State Board
of Directors for Junior Colleges v. Phoenix Union High School District, 102 Ariz. 69, 73, 424
P.2d 819, 823 (1967). On the other hand, the party seeking relief must not unduly delay. A legal
doctrine called /aches discourages dilatory conduct by litigants. Lubin v. Thomas, 213 Ariz. 496,
144 P.3d 510910 (2006). Laches requires dismissal of a case when unreasonable delay in bringing
the claim prejudices the opposing party or the administration of justice. Id.

This case is a textbook example of unreasonable delay that calls for the application of
laches. The plaintiff could have gone forward with the case months ago. Instead it waited until
after the election, after the statutory deadline for commencing the hand count audit, and (as it
turned out) after the completion of the audit. The delay prejudiced both the defendants and the
public. That defect, unlike the failure to sue the proper party, could not have been fixed.
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The plaintiff itself admitted that its claim could have been filed long ago. In one of its
filings, the plaintiff said, “until this election cycle, there was simply no real case or controversy to
decide in Maricopa County . . . because the county used the ‘precinct’ model” instead of the voting
center model. Plaintiff’s Response to Defendant/Intervenors’ Motion to Dismiss at 3. The
necessary implication is that a justiciable controversy arose when the Board of Supervisors first
approved the use of voting centers for 2020 election cycle. Since the first elections in 2020 were
the presidential preference primaries on March 17, the decision to use voting centers for those
elections happened in January, or February at the latest. The plaintiff could have filed the case
then, or at any time in the eight or nine months since.

Even if the focus is narrowed to the general election, the plaintiff delayed unreasonably.
The Board of Supervisors passed the resolution authorizing the use of voting centers for the general
election on September 16. The plaintiff unquestionably could have brought the action then.
Instead the plaintiff waited another eight weeks to file the complaint, until the election was over
and the statutory post-election deadline for commencing the hand count audit had passed.

The plaintiff asserted that its eleventh-hour filing decision primarily stemmed from worries
about election integrity. “[Plerhaps most importantly (and obviously) of all concern about
potential widespread voter fraud has taken on a special significance in this general election,
warranting a thorough focus on these [election] laws and compelling Plaintiff to take action.”
Plaintiff’s Response to Defendant/Intervenors’ Motion to Dismiss at 2. Setting aside for the
moment the illogic of an attempt to disprove a theory for which no evidence exists, the plaintiff’s
defense of the case’s timing failed on its own terms. The filing delay created a situation in which
an order requiring another audit with different rules would only have amplified public distrust.

The Arizona Supreme Court very recently highlighted the prejudice caused by belated
lawsuits directed at election rules. The issue arose when the Maricopa County Recorder proposed
sending out mail-in ballots with instructions different than those specified in the Elections
Procedures Manual. Arizona Public Integrity Alliance v. Fontes, 475 P.3d 303 (2020).
Disallowing the Recorder’s proposal, our Supreme Court warned: “When public officials, in the
middle of an election, change the law based on their own perceptions of what they think it should
be, they undermine public confidence in our democratic system and destroy the integrity of the
electoral process.” 475 P.3d 303 9 4 (emphasis in original).

The Supreme Court’s admonition to public officials who would change the rules “in the
middle of the election,” applies squarely to this case. It applies to the Maricopa County officials
administering the election. It applies to the Arizona Republican Party as an official participant in
the election. Most importantly, it applies to this Court, when a participant in the election asks the
court to change an election process that is already underway or, worse, to order election officials
to do it over using different rules. Either way, the only possible answer is “no.”
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The plaintiff also failed to acknowledge the prejudice that its delay caused Maricopa
County. The plaintiff argued that there was still time to conduct another audit before the deadline
for the canvass. Assuming (generously) that the plaintiff was right about that, the argument
ignored the cost to the county of repeating the hand count audit. A second audit would have cost
tax dollars and disrupted the orderly administration of the election. The fact that the second audit
would have been conducted under tight deadlines, with election resources at a premium, would
have multiplied those costs. For that reason also, the plaintiff’s declaratory relief claim was not
well taken.

A Post-Election Judicial Inquiry into Election Procedures Was Not Justified

It is telling that the plaintiff lost interest in the declaratory judgment claim, and pivoted
instead to the request for an injunction to stop the certification of the election and the canvass of
the results, as soon as the defendants made clear that the hand count audit has been completed.
The plaintiff could have pursued the declaratory judgment claim to determine how to audit future
voting center elections. That it did not do so demonstrates that its real interest was not the audit
procedure as such. The real issue, evidently, was the outcome of the 2020 election.

Arizona law categorically prohibits this kind of post-election lawsuit. Actions concerning
alleged procedural violations of the electoral process must be brought prior to the actual election.
Sherman v. City of Tempe, 202 Ariz. 339, 342,45 P.3d 336 (2002). “[TThe procedures leading up
to an election cannot be questioned after the people have voted, but instead the procedures must
be challenged before the election is held.” Tilson v. Mofford, 153 Ariz. 468, 470, 737 P.2d 1367
(1987) (emphasis in original). “If parties allow an election to proceed in violation of the law which
prescribes the manner in which it shall be held, they may not, after the people have voted, then
question the procedure.” Kerby v. Griffin, 48 Ariz. 434, 444, 62 P.2d 1131 (1936). Our state
Supreme Court long ago explained why this rule exists, in terms that remain relevant today.

The temptation to actual fraud and corruption on the part of the candidates and their
political supporters is never so great as when it is known precisely how many votes
it will take to change the result; and men who are willing to sell their votes before
election will quite as readily sell their testimony afterwards, especially as the means
of detecting perjury and falsehood are not always at hand until after the wrong
sought to be accomplished by it has become successful and the honest will of the
people has been thwarted.

Hunt v. Campbell, 19 Ariz. 254, 277, 169 P. 596, 605 (1917), quoting Oakes v. Finlay, 5 Ariz.
390, 53 P. 173 (1898).
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Because the public interest in protecting “the honest will of the people” is paramount, an
allegation that election officials did not “follow the law” is not sufficient to sustain a post-election
claim. Noncompliance with a procedural rule that could have been enforced by mandamus prior
to the election justifies rejecting the vote afterward only if there has been “actual fraud” or a
demonstrable effect on the election’s outcome. Id. at 267-268, 169 P. at 601-602. The “cardinal
rule,” after the election, is this:

[G]eneral statutes directing the mode of proceeding by election officers are deemed
advisory, so that strict compliance with their provisions is not indispensable to the
validity of the proceedings themselves, and that honest mistakes or mere omissions
on the part of the election officers, or irregularities in directory matters, even though
gross, if not fraudulent, will not void an election, unless they affect the result, or at
least render it uncertain.

Findley v. Sorenson, 35 Ariz. 265, 269, 276 P. 843, 844 (1929).

From these substantive principles, procedural rules follow. One is that election results are
presumed to be valid and free of fraud. Hunt v. Campbell, 19 Ariz. at 268, 169 P. at 602. The
presumption against fraud is especially strong when the election contest “arises from the acts of
public officers, acting under the sanction of their official oaths.” Id. at 271, 169 P. at 603 (citation
and internal punctuation omitted). “The presumption is in favor of the good faith and honesty of
the members of the election board. Regarding their official conduct, like all public officials, courts
never presume fraud against them to impeach their official acts.” Id. at 268, 169 P. at 602. The
election challenger bears the burden of proving the existence of fraud or impropriety. See id. at
264, 169 P. at 600.

Moreover, proof “of the most clear and conclusive character” is necessary to justify
judicial intervention that might jeopardize “the certainty and accuracy of an election.” Id. at 270-
271,169 P. at 603. (citation and internal punctuation omitted). Fraud or impropriety “ought never
to be inferred from slight irregularities, unconnected with incriminating circumstances; nor should
it be held as established by mere suspicions, often having no higher origin than partisan bias and
political prejudices.” Id. at 264, 169 P. at 600. “[N]othing but the most credible, positive, and
unequivocal evidence should be permitted to destroy the credit of official returns. It is not sufficient
to cast suspicion upon them; they must be proved fraudulent before they are rejected.” Id. at 271,
169 P. at 603. “To destroy the credit of the official returns there must be positive and unequivocal
evidence of the fraud, and if the circumstances of a case can be explained upon the hypothesis of
good faith, that explanation will prevail. Id. at 276, 169 P. at 605.

These longstanding rules have stood the test of time. They remain vital today, guarding the
electoral process against the gamesmanship of those who might otherwise hedge against a loss at
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the polls by holding legal issues in reserve or use the law as a tool to thwart the will of the voters.
An example of their recent application, in a case analogous to this one, is Williams v. Fink, 2019
WL 3297254 (Ariz. App. July 22, 2019). Williams, a candidate for Santa Cruz County Superior
Court judge, challenged the result of the election because opposing candidate Fink’s name had
been listed first on most of the ballots.

The Court of Appeals affirmed the trial court’s order dismissing Williams’s claim without
a hearing. The court held that “Williams’s challenge to how the ballots were printed should have
— and could have — been brought before the election. Because he failed to address the county’s
method of alternating the candidates’ names on the ballots prior to the election, he cannot, after
the election, question the county’s procedure.” Id., 9 14. Alternatively the court held, citing
Findley v. Sorenson, that Williams had failed to state a claim because he had not plausibly alleged
that the purported misconduct of election officials might have affected the outcome of the election.
1d., 99 15-20.

The same rules applied here, in the same way as in Williams. The alleged procedural
violation of the election laws (here, the sampling of ballots for the hand court audit by voting center
rather than by precinct) resulted directly from pre-election decisions that were known, or should
have been known, to the party claiming to be aggrieved. The implementation of the questioned
procedure began before the election (in Williams, when the ballots were printed; here, when the
political party officials chose the Hand Count Board members) though the alleged harm occurred
later (in Williams, during the election itself; here, immediately after the election when the polling
places were sampled for audit). The time for testing whether the procedure comported with the
law, here as in Williams, was likewise before the election.

Similarly, here as in Williams, the plaintiff failed to state a viable post-election claim. The
plaintiff here demanded a hand count audit “in strict accordance” with the statute, Verified
Complaint at 1, at a time when an alleged failure strictly to comply did not give rise to a cause of
action. The plaintiff offered only suspicion of wrongdoing, in a situation that required it to plead
specific, facially credible facts backed by “the most credible, positive, and unequivocal evidence”
of fraud or malfeasance. The plaintiff here did not even allege facts that cast doubt on the reliability
of the hand count audit, let alone the outcome of the election or the honesty of the officials who
administered it. The law therefore required immediate dismissal of the case.

The Proposed Amendment Adding a Claim for Injunctive Relief Was Futile

When this case was dismissed, Plaintiff’s Motion for Leave to File an Amended Complaint
was pending. The plaintiff asked in the motion for permission to add an application for preliminary
injunction to the application for a writ of mandamus and the declaratory judgment claim. The
plaintiff sought to enjoin the defendants from certifying the countywide voting results and issuing
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the official canvass “until there has been a judgment or other dispositive ruling in this matter, and
the terms of such ruling or judgment, if any, have been complied with.” Application for
Preliminary Injunction at 1.

A party seeking a preliminary injunction traditionally must establish four criteria: (1) a
strong likelihood of success on the merits, (2) the possibility of irreparable injury if the requested
relief is not granted, (3) a balance of hardships favoring that party, and (4) public policy favoring
a grant of the injunction. Arizona Association of Providers for Persons with Disabilities v. State of
Arizona, 223 Ariz. 6,219 P.3d 216 12 (App. 2009). As with any request to amend the complaint,
however, a request to add a claim for an injunction may be denied if the amendment would be
futile. First Citizens Bank & Trust Company v. Morari, 242 Ariz. 562, 399 P.3d 109 § 12 (App.
2017).

The plaintiff’s application for a preliminary injunction was futile here. The underlying
election challenge had no chance of success, for all of the reasons stated above. The plaintiff could
not show irreparable injury from the certification of the election results, or a favorable balance of
hardships, because the plaintiff could not explain how, exactly, it would benefit from a do-over of
the hand count audit. At the November 18 oral argument, counsel said, “It’s about making sure
there’s no error, making sure there’s no fraud.” But that explanation ran headfirst into the public
policy that prohibits judicial intervention into an election based on mere suspicion that something
went wrong. As a matter of policy, the public’s interest in “the certainty and accuracy of an
election” far outweighed what the Arizona Republican Party described as “the importance . . . of
doing everything with respect to this election ‘by the book.” Application for Preliminary
Injunction at 3. In short, all four criteria weighed against the request for injunctive relief.

For all these reasons,

IT IS ORDERED affirming the order of dismissal filed November 19, 2020.
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From: Judd, Peggy

To: hal34

Subject: Fwd: Letter to the Cochise Board of Supervisors
Date: Thursday, October 20, 2022 6:21:13 AM
Attachments: 10.19.2022 Letter to Cochise BOS re Tabulation.pdf

+..to add to Jim Oconners second email and video and your excellent research...we get this.
Hobbs has all election directors singing in chorus. Attorneys are organized as well. Basically
the bureaucracy doesn’t appear to consider the people as their boss. The people across the
ages, weighing in on this today and generations to come are my focus. God help us.

Peggy

Sent from my iPad

Begin forwarded message:

From: Kori Lorick <KLorick@azsos.gov>

Date: October 19, 2022 at 6:15:32 PM MST

To: "Crosby, Tom" <TCrosby@cochise.az.gov>, "English, Ann S"
<AEnglish@cochise.az.gov>, "Judd, Peggy" <PJudd@cochise.az.gov>

Cc: "Marra, Lisa M" <LMarra@cochise.az.gov>, "Stevens, David"
<DStevens@cochise.az.gov>, "Gilman, Sharon" <SGilman@cochise.az.gov>,
"Karwaczka, Richard" <RKarwaczka@cochise.az.gov>, "Mattix, Timothy"
<TMattix@cochise.az.gov>, "Roberts, Christine" <CRoberts@cochise.az.gov>
Subject: Letter to the Cochise Board of Supervisors

CAUTION: EXTERNAL EMAIL*

Please see the attached letter regarding the proposal to hand count ballots for
the 2022 General Election. If | can provide additional information, please let me
know.

Thank you,

Kori

State Elections Director
Arizona Secretary of State's Office

This E-mail is from an EXTERNAL address. DO NOT click on links or open
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attachments unless you trust the sender and know the content is safe. If you
suspect this message to be phishing, please report it using the Phish Alert Button

at the top of the email, or forward to cochise.az.gov@missedspam.com or contact
IT support at 520-432-8301.
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KATIE HOBBS

SECRETARY OF STATE
October 19, 2022
Via Email

Cochise County Board of Supervisors
Tom Crosby, tcrosby@cochise.az.gov
Ann English, aenglish@cochise.az.gov
Peggy Judd, pjudd@cochise.az.gov

Re: 2022 General Election Tabulation
Dear Cochise County Board of Supervisors,

We understand that the Cochise County Board of Supervisors will vote next week on
whether to conduct a hand count of all votes cast, despite both the Cochise County
Attorney’s and Legislative Council’s determination that doing so would be unlawful. The
Secretary of State agrees with the County Attorney and Legislative Council and urges the
Board to abandon this misguided effort.

As you know, Arizona has rigorous standards in place to ensure that electronic
voting systems used in our elections are secure and accurate, including federal and state
certification requirements, pre- and post-election logic and accuracy testing, and post-
election limited hand count audits. See EPM, Ch. 4, A.R.S. §§ 16-442, -449, -602. The use of
electronic tabulation combined with these and other security measures allows counties to
fulfill their statutory duties in a timely manner while ensuring the accuracy and integrity
of our elections. Indeed, as recently explained by the General Counsel of the Arizona
Legislative Council, Arizona law only contemplates manual counting of ballots where “it
becomes impracticable to count . . . ballots with tabulating equipment.” See A.R.S. § 16-
621(C).

And this is for good reason: a full hand count raises numerous concerns. Notably,
hand counting is necessarily time intensive and prone to human error. Any election director
in Arizona—the official responsible for overseeing tabulation of ballots—can attest that it’s
impossible to complete an accurate hand count of an election with dozens of races on the
ballot in time to comply with applicable statutory deadlines, including the county canvass
deadline. A.R.S. § 16-642(A) (requiring counties to canvass between six and twenty days
after an election). Additionally, transitioning to a full hand count this close to the election
raises operational and security concerns. Election procedures are generally developed

1

AZ-COCHISE-22-1136-A-000270



through careful consideration and with sufficient time to prepare for an upcoming election.
In fact, Cochise County has already filed its election program and emergency contingency
plan for the General Election with the Secretary of State, confirming its usage of electronic
equipment for this election. See A.R.S. § 16-445(A). Early voting for the 2022 General
Election began over a week ago, and counties are already permitted by law to begin
processing and tabulating ballots. Drastically changing procedures now—mere weeks
before Election Day—creates significant risk of administrative error and has the potential
to cause voter confusion and mistrust in our elections.

Even if, as indicated at the Board’s October 11, 2022 work session, the Board
intends to tabulate votes electronically and conduct a full hand count only to audit those
machine-tabulated results, the Board has no authority to do so. County boards of
supervisors have only those powers “expressly conferred by statute,” and the Board “may
exercise no powers except those specifically granted by statute and in the manner fixed
by statute.” Hancock v. McCarroll, 188 Ariz. 492, 498 (App. 1996) (quotations omitted).
A.R.S. § 11-251(3) gives the Board the power to canvass election returns. It does not grant
the power to unilaterally perform a full hand count audit of all votes. While A.R.S. § 16-602
and the Elections Procedures Manual lay out procedures for a limited post-election hand
count audit, nothing in Arizona law authorizes the Board to conduct a full hand count
outside of those procedures. Similarly, Arizona law authorizes recounts only when the
canvassed results fall within the statutorily designated margin. A.R.S. § 16-661. And when
an automatic recount is triggered, it must be done by electronic tabulation. A.R.S. § 16-664.
The Board would therefore be exceeding its authority under Arizona law if it conducts a full
hand count under the guise of either a hand count audit or a recount. The Board cannot
simply make up its own extra-statutory process.

If the Board votes to proceed with a full hand count—putting at risk the accuracy
and integrity of our elections—the Secretary will take all available legal action to ensure
that Cochise County conducts the 2022 General Election in compliance with Arizona law. If
that occurs, we note that Arizona law provides for mandatory fee shifting under these
circumstances. A.R.S. § 12-348.01. We are all stewards of taxpayer dollars, and taxpayers
should not bear the burden of the Board’s contemplated unlawful action. We sincerely hope
such action is unnecessary and that the Board will follow the advice of its own attorney,
protect the integrity of our elections, and ensure continued compliance with Arizona law.

Please let me know if you need additional information.

Sincerely,

Kori Lorick

State Elections Director

Arizona Secretary of State Katie Hobbs
klorick@azsos.gov

2

AZ-COCHISE-22-1136-A-000271



ce
Tim Mattix, Clerk of the Board
tmattix@cochise.az.gov

Christine Roberts, Chief Civil County Attorney
croberts@cochise.az.gov

Richard Karwaczka, County Administrator
rkarwaczka@cochise.az.gov

Sharon Gilman, Deputy County Administrator,
sgilman@cochise.az.gov

Lisa Marra, Elections Director
Imarra@cochise.az.gov

David Stevens, County Recorder
dstevens@cochise.az.gov

3
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From: Judd, Peaay

To: Stevens, David; Joseph Patterson
Subject: Fwd: Research Folder R-55-141
Date: Friday, October 7, 2022 11:50:56 AM

Attachments: 141 elections; hand counting; county authority; drop boxes.pdf

Decision from Gail. See pdf below.
Peggy

Sent from my iPad

Begin forwarded message:

From: Gail Griffin -@gmail.com>

Date: October 7, 2022 at 11:37:01 AM MST

To: "Judd, Peggy" <PJudd@cochise.az.gov>, -@cox.net
Subject: Fwd: FW: Research Folder R-55-141

CAUTION: EXTERNAL EMATL*

From: Mike Braun
Sent: Thursday, October 6, 2022 5:25 PM

To: Gail Griffin <GGriffin@azleg.gov>
Subject: Research Folder R-55-141

This E-mail is from an EXTERNAL address. DO NOT click on links or open
attachments unless you trust the sender and know the content is safe. If you
suspect this message to be phishing, please report it using the Phish Alert Button

at the top of the email, or forward to cochise.az. gov(@missedspam.com or contact
IT support at 520-432-8301.
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ARIZONA LEGISLATIVE COUNCIL

MEMO
October 5, 2022
TO: Representative Gail Griffin
FROM: Hannah Nies; General Counsel
RE: Elections; Hand Counting; County Authority; Drop Boxes (R-55-141)

QUESTIONS

1. May a county opt to not use electronic tabulating equipment that is certified for
use in this state pursuant to Arizona Revised Statutes (A.R.S.) section 16-442 and instead
hand count all ballots?

2. What powers does a county have with respect to the conduct of elections?
3. May a county require that all drop boxes be inside and monitored by cameras?
ANSWERS

1. A.R.S. section 16-621, subsection C and the Elections Procedures Manual
(EPM) do specifically allow a county to hand count all ballots if counting the ballots with
tabulating equipment becomes impracticable. In situations in which it is not
impracticable, however, it is unclear whether a county could opt not to use electronic
tabulating equipment and instead hand count all ballots. Neither the A.R.S. nor the EPM
specifically requires a county to use electronic tabulating equipment or prohibits a county
from hand counting all its ballots. However, both the statutes and the EPM seem to
contemplate that each county will use the electronic tabulating equipment (unless it is
impracticable to do so).

2. See DISCUSSION.

3. Yes, a county may require that all drop boxes be inside and monitored by
cameras.

DISCUSSION

Statute requires the Secretary of State every two years to issue a manual of
official instructions and procedures for conducting elections, the EPM. A.R.S. section
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16-452, subsection B. The rules the Secretary of State adopts through the EPM have the
force of law, and their violation is punishable as a misdemeanor. Id. subsection C; Ariz.
Pub. Integrity All. v. Fontes, 250 Ariz. 58, 63, q 16 (2020). Thus, when answering these
questions, we must look to both the A.R.S. and the EPM.!

Hand Counting

Neither the A.R.S. nor the EPM specifically requires a county to use electronic
tabulating equipment or prohibits a county from hand counting all its ballots. See A.R.S.
section 16-443 ("At all state, county, city or town elections, agricultural improvement
district elections and primary elections, ballots or votes may be cast, recorded and
counted by voting or marking devices and vote tabulating devices as provided in this
article.") (emphasis added).

However, both the statutes and the EPM seem to contemplate that each county
will use the electronic tabulating equipment. For example, the EPM requires the county
officer in charge of elections to "file with the Secretary of State a tabulation contingency
plan that identifies alternative voting equipment or facilities in case the county
experiences a complete loss of its central count equipment or use of its central counting
place." Ariz. Sec'y of State, 2019 Election Procedures Manual 99 (2019),
https://azsos.gov/sites/default/files/2019 ELECTIONS PROCEDURES MANUAL AP
PROVED.pdf. The fact that a county is required to submit a tabulation contingency plan
that details what it will do if it is unable to use its central count equipment indicates that it
is assumed that the county will use this equipment to begin with.

Furthermore, A.R.S. section 16-621, subsection C provides that "[i]f for any
reason it becomes impracticable to count all or a part of the ballots with tabulating
equipment, the officer in charge of elections may direct that they be counted manually,
following as far as practicable the provisions governing the counting of paper ballots."
(Emphasis added). See also 2019 EPM at 196 ("If it becomes impracticable to count all
or some of the ballots with tabulating equipment, the officer in charge of elections may
direct that ballots be counted manually, following the provisions governing the counting
of paper ballots. No wvalid ballot shall be left uncounted.") (emphasis added).
"Impracticable" is not defined for the purposes of the statute. In these instances, words
used in a statute are given their ordinary meaning. A.R.S. section 1-213. "Impracticable"
means "not practicable [capable of being put into practice or of being done or

"' AR.S. section 16-452 requires the EPM to be issued "not later than December 31 of each odd-numbered
year immediately preceding the general election." The process begins with the Secretary of State submitting
the manual "to the governor and the attorney general not later than October 1 of the year before each
general election." A.R.S. section 16-452. The manual "shall be approved by the governor and attorney
general" before its issuance. Id. The Attorney General and the Secretary of State failed to come to an
agreement and the EPM was not approved by December 31, 2021. The Attorney General filed a lawsuit
against the Secretary of State and requested his preferred 2021 EPM be adopted. The court denied his
request and ordered the use of the 2019 EPM for the 2022 elections. Brnovich v. Hobbs, No.
PI1300CV202200269 (Super. Ct. 2022), https://www.democracydocket.com/wp-
content/uploads/2022/05/Order-06-07-2022.pdf. Thus, for the purposes of this memo, we examined the
2019 EPM.
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accomplished]; incapable of being performed or accomplished by the means employed or
at command." Merriam-Webster's Collegiate Dictionary 625, 974 (11" ed. 2006). Thus,
this language seems to indicate that a county could hand count all the ballots only if the
counting is incapable of being performed or accomplished by the electronic tabulating
equipment.

Finally, the rules prescribed in the EPM must "achieve and maintain the
maximum degree of correctness, impartiality, uniformity and efficiency on the
procedures for early voting and voting, and of producing, distributing, collecting,
counting, tabulating and storing ballots." A.R.S. section 16-452, subsection A (emphases
added). In furtherance of this statutory directive, the EPM prescribes ample rules
regarding tabulating ballots (including rules for conducting the hand count audit required
pursuant to A.R.S. section 16-602), but it remains silent regarding procedures for the
exclusive hand counting of ballots.

Thus, a county could hand count all ballots if it becomes impracticable to count
the ballots using electronic tabulating equipment. It is unclear whether a county could do
so if it is not impracticable, but the A.R.S. and the EPM seem to contemplate that the
counties will use the electronic tabulating equipment.

County Authority

Both the A.R.S. and the EPM prescribe many powers and duties with respect to
the conduct of elections on county elections officers. See, e.g., A.R.S. section 16-549,
subsection A (allowing the county recorder or other county elections officer to appoint
special elections boards); A.R.S. section 16-621, subsection A (providing that all
proceedings at the counting center shall be under the direction of the board of supervisors
or other county elections officer and conducted in accordance with the EPM); A.R.S.
section 16-246, subsection C (allowing the county recorder or county elections officer to
establish on-site early voting locations). Our office is unable to produce an exhaustive list
of all of the powers and duties a county has with respect to elections under state law.
Please let us know if you would like for us to research whether a county has the authority
to take a particular action with respect to the conduct of elections.

Ballot Drop Boxes

The EPM allows counties to establish ballot drop-off locations or drop boxes.
2019 EPM at 56 ("If applicable, the County Recorder may add additional ballot drop-off
locations to the statutorily-prescribed language. All ballot drop-off locations and
drop-boxes shall be approved by the Board of Supervisors (or designee)."). Counties that
establish ballot drop-off locations or drop boxes must "develop and implement
procedures to ensure the security of the drop-off location and/or drop-boxes." Id. at 60.
The EPM prescribes various requirements that counties must comply with when
implementing these security procedures. See id. at 60-62. One such requirement is that
"[a] ballot drop-off location or drop-box shall be located in a secure location, such as
inside or in front of a federal, state, local, or tribal government building." Id. at 60

AZ-COCHISE-22-1136-A-000276



(emphasis added). Thus, the EPM clearly allows a county to establish drop boxes indoors.
There is nothing in the EPM that would prohibit a county from monitoring these drop box
locations by cameras.

CONCLUSION

A county could hand count all ballots if it becomes impracticable to count the
ballots using electronic tabulating equipment. It is unclear whether a county could do so
if it is not impracticable, but the A.R.S. and the EPM seem to contemplate that the
counties will use the electronic tabulating equipment. A county could also require that
ballot drop boxes be established only in indoor locations that are monitored by cameras.
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From: Judd, Pegay

To: nowbliss

Subject: Fwd: This is the short one
Date:

Attachments:

Sent from my iPad

Begin forwarded message:
From: "Judd, Peggy" <PJudd@cochise.az.gov>
Date: October 13, 2022 at 2:01:57 PM MST

To: Chamisa Farms <chamisa@chamisafarm.com>
Subject: This is the short one

Sent from my iPad
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From: Judd, Pegay

To: I € crizon.net
Subject: Hand count
Date: Tuesday, October 11, 2022 1:35:23 AM

Answer to no hand count

Good morning on this beautiful day,

I have received too many emails to answer them all and I wish it could be
personally but I have resorted to a response that will hopefully help all of you
understand what is happening here. My desire to join with hundreds of voters who
would like to see a complete hand count of our election is due to their enthusiasm
for this additional safeguard in our elections.

It would not replace a machine count and it will not be possible without an equal
number of Democrat party participants.

I urge each of you to keep the faith in your country and your fellow man and
continue to participate in the process of open and fair elections. I expect many of
your friends and family members have also said, my vote doesn’t count, why should
I vote? Especially the young people. There is really no good proof of this and even
this perfectly legal and carefully executed hand count along side a complete
machine count (as it is always done) may not be enough, but I feel it is worth the
effort. Just to let you know, the potential hand counters are volunteering their time.

I am sad that each time I choose to take up a cause that is a bit offensive to some, I
get criticized so heavily. We all know that there are many belief systems in this
world. I choose to strike a balance...if that is even possible anymore. [ am a
representative for my district - for people who have many different backgrounds
and positions. I love them all, I love this county and all the people here. I am full
of pride for our history and heritage and know that we are made of better stuff than
this. We can come together and give more to common causes.

Just consider this complete hand count, for one... it will prove our election
equipment is right on, our current tabulation methods work and we can have
complete faith in our elections in Cochise County. We will have worked together to
bring understanding and greater faith in the process for everyone.

Sometimes you have plenty of bread in your house but you bake an extra loaf to
give to someone without. You may be content and certain, but your neighbors and
friends can’t sleep at night. Don’t criticize them for it, lend a helping hand. Give
them peace of mind that can come from understanding and genuine friendship.
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Thank you,
Supervisor Peggy Judd
District 3

Sent from my iPad
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From: Judd, Pegay

To: mail.com
Subject: Hand count
Date: Tuesday, October 11, 2022 1:35:51 AM

Answer to no hand count

Good morning on this beautiful day,

I have received too many emails to answer them all and I wish it could be
personally but I have resorted to a response that will hopefully help all of you
understand what is happening here. My desire to join with hundreds of voters who
would like to see a complete hand count of our election is due to their enthusiasm
for this additional safeguard in our elections.

It would not replace a machine count and it will not be possible without an equal
number of Democrat party participants.

I urge each of you to keep the faith in your country and your fellow man and
continue to participate in the process of open and fair elections. I expect many of
your friends and family members have also said, my vote doesn’t count, why should
I vote? Especially the young people. There is really no good proof of this and even
this perfectly legal and carefully executed hand count along side a complete
machine count (as it is always done) may not be enough, but I feel it is worth the
effort. Just to let you know, the potential hand counters are volunteering their time.

I am sad that each time I choose to take up a cause that is a bit offensive to some, I
get criticized so heavily. We all know that there are many belief systems in this
world. I choose to strike a balance...if that is even possible anymore. [ am a
representative for my district - for people who have many different backgrounds
and positions. I love them all, I love this county and all the people here. I am full
of pride for our history and heritage and know that we are made of better stuff than
this. We can come together and give more to common causes.

Just consider this complete hand count, for one... it will prove our election
equipment is right on, our current tabulation methods work and we can have
complete faith in our elections in Cochise County. We will have worked together to
bring understanding and greater faith in the process for everyone.

Sometimes you have plenty of bread in your house but you bake an extra loaf to
give to someone without. You may be content and certain, but your neighbors and
friends can’t sleep at night. Don’t criticize them for it, lend a helping hand. Give
them peace of mind that can come from understanding and genuine friendship.

AZ-COCHISE-22-1136-A-000281



Thank you,
Supervisor Peggy Judd
District 3

Sent from my iPad
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From: Judd, Pegay

To: mail.com
Subject: Hand count
Date: Tuesday, October 11, 2022 1:36:09 AM

Answer to no hand count

Good morning on this beautiful day,

I have received too many emails to answer them all and I wish it could be
personally but I have resorted to a response that will hopefully help all of you
understand what is happening here. My desire to join with hundreds of voters who
would like to see a complete hand count of our election is due to their enthusiasm
for this additional safeguard in our elections.

It would not replace a machine count and it will not be possible without an equal
number of Democrat party participants.

I urge each of you to keep the faith in your country and your fellow man and
continue to participate in the process of open and fair elections. I expect many of
your friends and family members have also said, my vote doesn’t count, why should
I vote? Especially the young people. There is really no good proof of this and even
this perfectly legal and carefully executed hand count along side a complete
machine count (as it is always done) may not be enough, but I feel it is worth the
effort. Just to let you know, the potential hand counters are volunteering their time.

I am sad that each time I choose to take up a cause that is a bit offensive to some, I
get criticized so heavily. We all know that there are many belief systems in this
world. I choose to strike a balance...if that is even possible anymore. [ am a
representative for my district - for people who have many different backgrounds
and positions. I love them all, I love this county and all the people here. I am full
of pride for our history and heritage and know that we are made of better stuff than
this. We can come together and give more to common causes.

Just consider this complete hand count, for one... it will prove our election
equipment is right on, our current tabulation methods work and we can have
complete faith in our elections in Cochise County. We will have worked together to
bring understanding and greater faith in the process for everyone.

Sometimes you have plenty of bread in your house but you bake an extra loaf to
give to someone without. You may be content and certain, but your neighbors and
friends can’t sleep at night. Don’t criticize them for it, lend a helping hand. Give
them peace of mind that can come from understanding and genuine friendship.
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Thank you,
Supervisor Peggy Judd
District 3

Sent from my iPad
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From: Judd, Pegay

To: - mail.com
Subject: Hand count
Date: Tuesday, October 11, 2022 1:36:23 AM

Answer to no hand count

Good morning on this beautiful day,

I have received too many emails to answer them all and I wish it could be
personally but I have resorted to a response that will hopefully help all of you
understand what is happening here. My desire to join with hundreds of voters who
would like to see a complete hand count of our election is due to their enthusiasm
for this additional safeguard in our elections.

It would not replace a machine count and it will not be possible without an equal
number of Democrat party participants.

I urge each of you to keep the faith in your country and your fellow man and
continue to participate in the process of open and fair elections. I expect many of
your friends and family members have also said, my vote doesn’t count, why should
I vote? Especially the young people. There is really no good proof of this a<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>