DAVE YO ST Constitutional Offices

Section
Office: 614-466-2872

OHIO ATTORNEY GENERAL

May 5, 2022

Sent via email to records@americanoversight.org
Sarah Colombo

Re: Public Records Request #22-107

Dear Ms. Colombo,

I am writing in response to the public records request that you submitted to the Ohio Attorney
General’s Office on March 29, 2022. We will be responding to your request on a rolling basis.
Specifically, you requested the following:

“ 1. All email communications (including emails, email attachments, calendar invitations, and
calendar invitation attachments) sent or received by any of the Office of the Ohio Attorney General
personnel listed below regarding

1) Senator Sykes and/or House Minority Leader Russo’s request to retain legal counsel separate
from that of the Ohio Redistricting Commission, or

2) any petition to the Ohio Supreme Court to convert Senator Sykes and House Minority Leader
Russo’s objection to the then-current legislative district boundary proposal to an amicus curiae
brief.

Office of the Ohio Attorney General Personnel:

1. Dave Yost, Attorney General

il. Brenda Rinehart, First Assistant Attorney General

iii. Benjamin Marrison, Chief of Staff

1v. Carol O’Brien, Chief Counsel

V. Jonathan Blanton, Deputy Attorney General for Major Litigation

Vi. Shawn Busken, Director of Outside Counsel

vii.  Michael Rodgers, Director of Policy and Public Affairs
2. Any formal or informal assessment, analysis, guidance, memorandum directive, order, advisory,
policy interpretation, or similar document regarding
1) Senator Sykes and/or House Minority Leader Russo’s request to retain legal counsel separate
from that of the Ohio Redistricting Commission, or
2) Senator Sykes and House Minority Leader Russo’s filing in the Ohio Supreme Court objecting
to the then-current legislative redistricting maps. For both request items, please provide all
responsive records from January 15, 2022, through the date the search is conducted.”

Please see attached the first set of records responsive to your public records request. Please note
that we have redacted and/or withheld information that is subject to the attorney-client privilege
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and/or work-product doctrines, pursuant to State ex rel. Lanham v. DeWine, 135 Ohio St.3d 191,
2013-Ohio-199, 985 N.E.2d 467, 9 26.

We will continue to process the remainder of your request. Should you have any questions or
concerns regarding our response, please feel free to contact the Public Records Unit at 614-466-
2872 at your convenience.

Very respectfully yours,

MacKenzie C/ﬂyfon

MacKenzie Clayton
Paralegal — Public Records Unit

CC: Bridget C. Coontz, Section Chief, Constitutional Offices Section



Event: 1PM Phone Call w/Attorney General Yost and Jonathan Blanton

Start Date: 2022-03-20 17:00:00 +0000

End Date: 2022-03-20 17:30:00 +0000

Organizer: Jacqueline King <Jacqueline.King@OhioAGO.gov>
Location: Dial in #: 1-800-555-2350; 65059011#

Class: X-PERSONAL

Date Created: 2022-04-13 13:41:37 +0000

Date Modified: 2022-04-13 13:41:37 +0000

Priority: 5

DTSTAMP: 2022-03-20 00:38:34 +0000

Attendee: Jonathan Blanton <Jonathan.Blanton@OhioAGO.gov>; Vernon.Sykes@ohiosenate.gov
<Vernon.Sykes@ohiosenate.gov>; Allison.Russo@ohiohouse.gov <Allison.Russo@ohiohouse.gov>
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From:
To:

Cece:

Subject:
Date:
Importance:
Attachments:

Inline-Images:

Chelsea Weaver <chelseaw(@cooperelliott.com>

"flevenson@acluohio.org" <flevenson@acluohio.org>, "dcarey@acluohio.org"
<DCarey@acluohio.org>, "'athomas@aclu.org" <athomas@aclu.org>,
"jebenstein@aclu.org' <jebenstein@aclu.org>, "'Fram, Robert" <rfram@cov.com>,
"athomson@cov.com" <athomson@cov.com>, "yfu@cov.com" <yfu@cov.com>,
"asharma@cov.com" <asharma@cov.com>, 'Don McTigue'
<dmctigue@electionlawgroup.com>, "'dclinger@electionlawgroup.com'
<dclinger@electionlawgroup.com>, "'akhanna@elias.law"' <akhanna@elias.law>, 'Ben
Stafford' <bstafford@elias.law>, "dfox@elias.law" <dfox@elias.law>, "abranch@elias.law"
<abranch@elias.law>, 'Jyoti Jasrasaria' <jjasrasaria@elias.law>, "'sklein@elias.law""
<sklein@elias.law>, "alicia.bannon@nyu.edu" <alicia.bannon@nyu.edu>,
"'pellis@reedsmith.com™ <pellis@reedsmith.com>, "mpyingling@reedsmith.com"
<mpyingling@reedsmith.com>, "bfliegal@reedsmith.com" <bfliegal@reedsmith.com>,
"bfunari@reedsmith.com" <bfunari@reedsmith.com>, "dstewart@reedsmith.com"
<dstewart@reedsmith.com>, "'Sutherland, Brian A."" <BSutherland@reedsmith.com>,
"ejclark@organlegal.com" <ejclark@organlegal.com>, "amerino@organlegal.com"
<amerino@organlegal.com>, "zeiger@litohio.com" <zeiger@litohio.com>,
"little@litohio.com" <little@litohio.com>, "hogan@]litohio.com" <hogan@]litohio.com>,
"Jonathan.Blanton@ohioago.gov" <Jonathan.Blanton@ohioago.gov>, "'Julie Pfeiffer"
<Julie.Pfeiffer@ohioago.gov>, 'Michael Walton' <michael.walton@ohioago.gov>,
"michael.hendershot@ohioago.gov" <michael.hendershot@ohioago.gov>,
"dornette@taftlaw.com" <dornette@taftlaw.com>, "bryan@taftlaw.com"
<bryan@taftlaw.com>, "pwilliamson@taftlaw.com" <pwilliamson@taftlaw.com>,
"phil.strach@nelsonmullins.com" <phil.strach@nelsonmullins.com>,
"tom.farr@nelsonmullins.com" <tom.farr@nelsonmullins.com>,
"john.branch@nelsonmullins.com" <john.branch@nelsonmullins.com>,
"alyssa.riggins@nelsonmullins.com" <alyssa.riggins@nelsonmullins.com>,
"greg.mcguire@nelsonmullins.com" <greg.mcguire@nelsonmullins.com>

Ben Cooper <benc@cooperelliott.com>, "Chip Cooper" <chipc@cooperelliott.com>, Lori
Smurr <loris@cooperelliott.com>, "Tammy McKinney" <tammym@cooperelliott.com>

Ohio Supreme Court Case Nos. 2021-1193; 202-1198; 2021-1210
Mon, 4 Apr 2022 12:53:55 +0000
Normal

Response of Sykes and Russo to Petitioners' show cause motion FINAL 4-4-22.pdf;
Response of Sykes and Russo to Fourth Plan objections FINAL 4-4-22.pdf
image001.png

Counsel:

Please find the attached Response of Respondents Co-Chair Vernon Sykes and Leader C. Allison Russo to
Petitioners’ Show Cause Motion and their Response to Fourth Plan Objections that were filed electronically this

morning.
Best,

Chelsea Weaver

4 COOPER
W ELLIOTT
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Chelsea C. Weaver, Associate
Because people experiencing life-altering harm deserve to find protection, answers, and meaning.

305 West Nationwide Boulevard, Columbus, Ohio 43215

chelseaw(@cooperelliott.com | (614) 481-6000, ext. 112 | Fax: (614) 481-6001

www.cooperelliott.com

CONFIDENTIALITY NOTICE:

The information in this electronic mail transmission and any documents accompanying it contain confidential information belonging to
the sender, which is legally privileged. The information is intended only for the use of the individual or entities named above. If you are
not the intended recipient, you are hereby notified that any disclosure, copying, distribution or the taking of any action in reliance on
the contents of this information is strictly prohibited. If you have received this e-mail in error, please destroy the message in its entirety.
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IN THE SUPREME COURT OF OHIO

League of Women Voters of Ohio, ef al.,
Petitioners,

V.

Ohio Redistricting Commission, et al.,

Respondents.

Case No. 2021-1193

Original Action Filed Pursuant to
Ohio Constitution, Article XI, Section 9(A)

[Apportionment Case Pursuant to S. Ct.
Prac. R. 14.03]

Bria Bennett, et al.,
Petitioners,
V.
Ohio Redistricting Commission, et al.,

Respondents.

Case No. 2021-1198

Original Action Filed Pursuant to
Ohio Constitution, Article XI, Section 9(A)

[Apportionment Case Pursuant to S. Ct.
Prac. R. 14.03]

The Ohio Organizing Collaborative, et al.,
Petitioners,

V.

Ohio Redistricting Commission, et al.,

Respondents.

Case No. 2021-1210

Original Action Filed Pursuant to
Ohio Constitution, Article XI, Section 9(A)

[Apportionment Case Pursuant to S. Ct.
Prac. R. 14.03]

RESPONSE OF RESPONDENTS SENATOR VERNON SYKES AND HOUSE
MINORITY LEADER C. ALLISON RUSSO TO PETITIONERS’ OBJECTIONS
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C. BENJAMIN COOPER (0093103)
Counsel of Record

CHARLES H. COOPER, JR. (0037295)

CHELSEA C. WEAVER (0096850)

Cooper & Elliott, LLC

305 West Nationwide Boulevard

Columbus, Ohio 43215

(614) 481-6000

(614) 481-6001 (fax)

benc@cooperelliott.com

chipc@cooperelliott.com

chelseaw@cooperelliott.com

Special Counsel for Respondents
Senator Vernon Sykes and
House Minority Leader C. Allison Russo
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FREDA J. LEVENSON (0045916)
ACLU of Ohio Foundation, Inc.
4506 Chester Avenue

Cleveland, OH 44103

Tel: (614) 586-1972 x125
flevenson@acluohio.org

DAVID J. CAREY (0088787)
ACLU of Ohio Foundation, Inc.
1108 City Park Avenue, Suite 203
Columbus, OH 43206

Tel: (614) 586-1972 x2004
dcarey@acluohio.org

ALORA THOMAS (PHV 22010)

JULIE A. EBENSTEIN (PHV 25423)

American Civil Liberties Union
125 Broad Street

New York, NY 10004

Tel: (212) 519-7866
athomas(@aclu.org
jebenstein@aclu.org

ROBERT D. FRAM (PHV 25414)
DONALD BROWN (PHV 25480)
JOSHUA GONZALEZ (PHV 25424)
DAVID DENUYL (PHV 25452)
JULIANA GOLDROSEN (PHV 25193)
Covington & Burling LLP

Salesforce Tower

415 Mission Street, Suite 5400

San Francisco, CA 94105

Tel: (415) 591-6000

rfram@cov.com

ALEXANDER THOMAS (PHV 25462)
Covington & Burling LLP

850 W. Tenth Street, NW

Washington DC 20001

Tel: (202) 662-5968
athomson@cov.com

ANUPAM SHARMA (PHV 25418)
YALE FU (PHV 25419)

Covington & Burling LLP

3000 EI Camino Real

5 Palo Alto Square, 10th Floor

Palo Alto, CA 94306

Tel: (650) 632-4716
asharma@cov.com

yfu@cov.com

Counsel for Petitioners
League of Women Voters of Ohio, ef al.
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DONALD J. MCTIGUE (0022849)
DEREK S. CLINGER (0092075)
McTigue Colombo & Clinger LLC
545 East Town Street

Columbus, OH 43215

Tel: (614) 263-7000
dmctigue@electionlawgroup.com
dclinger@electionlawgroup.com

ABHA KHANNA (PHV 2189)
BEN STAFFORD (PHV 25433)
Elias Law Group

1700 Seventh Ave., Suite 2100
Seattle, WA 98101

Tel: (206) 656-0716
akhanna@elias.law
bstafford@elias.law

JYOTIJASRASARIA (PHV 25401)
SPENCER W. KLEIN (PHV 25432)
Elias Law Group

10 G Street NE, Suite 600
Washington, DC 20002

Tel: (202) 968-4490
jjasrasaria@elias.law
sklein@elias.law

Counsel for Petitioners
Bria Bennett, ef al.
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ALICIA L. BANNON (PHV 25409)
YURIJ RUDENSKY (PHV 25422)
HARRY BLACK (PHV 25544)

Brennan Center for Justice at NYU School
of Law

120 Broadway, Suite 1750

New York, NY 10271

Tel: (646) 292-8310
alicia.bannon@nyu.edu

PETER M. ELLIS (0070264)

M. PATRICK YINGLING (PHV 10145)
NATALIE R. SALAZAR

Reed Smith LLP

10 South Wacker Drive, 40th Floor
Chicago, IL 60606

Tel: (312) 207-1000
pellis@reedsmith.com

BRIAN A. SUTHERLAND (PHV 25406)
Reed Smith LLP

101 Second Street, Suite 1800

San Francisco, CA 94105

Tel: (415) 543-8700
bsutherland@reedsmith.com

BEN R. FLIEGEL (PHV 25411)
Reed Smith LLP

355 South Grand Avenue, Suite 2900
Los Angeles, CA 90071

Tel: (213) 457-8000
bfliegel@reedsmith.com

BRAD A. FUNARI (PHV 3139)
DANIELLE L. STEWART (0084086)
Reed Smith LLP

225 Fifth Avenue

Pittsburgh, PA 15222

Tel: (412) 288-4583
bfunari@reedsmith.com
dstewart@reedsmith.com

Counsel for Petitioners
The Ohio Organizing Collaborative, et al.
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JOHN W. ZEIGER (0010707)
MARION H. LITTLE, JR. (0042679)
CHRISTOPHER J. HOGAN (0079829)
Zeiger, Tigges & Little LLP

3500 Huntington Center

41 South High Street

Columbus, Ohio 43215

Tel: (614) 365-9900
zeiger@litohio.com
little@litohio.com
hogan@litohio.com

Counsel for Respondent
Governor Mike DeWine

JONATHAN D. BLANTON (0070035)
JULIE M. PFEIFFER (0069762)
MICHAEL A. WALTON (0092201)
Ohio Attorney General

30 E. Broad Street, 16th Floor
Columbus, OH 43215

Tel: (614) 466-2872
jonathan.blanton@ohioago.gov
julie.pfeiffer@ohioago.gov
michael.walton(@ohioago.gov

Counsel for Respondents
Secretary of State Frank LaRose and
Auditor Keith Faber

ERIK J. CLARK (0078732)
ASHLEY MERINO (0096853)
Organ Law LLP

1330 Dublin Road

Columbus, OH 43215

Tel: (614) 481-0900
ejclark@organlegal.com
amerino@organlegal.com

Counsel for Respondent
Ohio Redistricting Commission

W. STUART DORNETTE (0002955)
BETH A. BRYAN (0082076)

PHILIP D. WILLIAMSON (0097174)
Taft Stettinius & Hollister LLP

425 Walnut St., Suite 1800
Cincinnati, OH 45202

Tel: (513) 381-2838
dornette@taftlaw.com
bryan@taftlaw.com
pwilliamson@taftlaw.com

PHILLIP J. STRACH (PHV 25444)
THOMAS A. FARR (PHV 25461)
JOHN E. BRANCH, III (PHV 25460)
ALYSSA M. RIGGINS (PHV 25441)
GREG MCGUIRE (PHV 25483)
Nelson Mullins Riley & Scarborough LLP
4140 Parklake Ave., Suite 200
Raleigh, NC 27612

Tel: (919) 329-3812
phil.strach@nelsonmullins.com
tom.farr@nelsonmullins.com
john.branch@nelsonmullins.com
alyssa.riggins@nelsonmullins.com
greg.mcguire@nelsonmullins.com

Counsel for Respondents

Senate President Matt Huffman and
House Speaker Robert Cupp
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RESPONSE OF RESPONDENTS SENATOR VERNON SYKES AND
HOUSE MINORITY LEADER C. ALLISON RUSSO
TO PETITIONERS’ OBJECTIONS FILED APRIL 1, 2022

The Republican Commissioners have forced this Court to declare once again—for a
fourth time—that the Commission’s General Assembly-district plan is unconstitutional. In both
substance and process, the Fourth Plan brazenly violates Ohio’s Constitution and the Court’s
repeated instructions. See League of Women Voters of Ohio v. Ohio Redistricting Comm., Slip
Opinion No. 2022-Ohio-65 (“LWV I’); League of Women Voters of Ohio v. Ohio Redistricting
Comm., Slip Opinion No. 2022-Ohio-342 (“LWV II’); League of Women Voters of Ohio v. Ohio
Redistricting Comm., Slip Opinion No. 2022-Ohio-789 (“LWV III).

It did not have to be this way. The Commission had before it a constitutional plan. The
plan was drafted, in public, by independent experts hired by the Commission itself; the
Commission met almost daily to monitor progress and provide feedback on the plan; the plan
complied with Article XI, Sections 2, 3, 4, 5, and 7, subject to final checks for technical flaws;
and the plan contained a proportionate distribution of toss-up districts, corresponded closely to
the statewide preferences of Ohio’s voters, and was more compact than the plan adopted by the
Commission. Glassburn Aff. (Apr. 3, 2022) 99, 11-15, 26-27; Russo Aff. (Apr. 3,2022) 9 7;
LWV I, 9§ 30, 32-34, 38-42, 44. But the Republican Commissioners rejected the independent
mapmakers’ plan.

It now appears this Court has only one more opportunity to motivate the Commission to
adopt a constitutional map for the 2022 primary election. A federal court has indicated that,
absent state action, it will choose the 2022 General Assembly map by April 20. Senator Sykes
and Leader Russo respectfully believe the Court should seize this final opportunity and order

the relief discussed below.
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I. THE FOURTH PLAN VIOLATES SECTIONS 6(A) AND 6(B).

Senator Sykes and Leader Russo agree with the Petitioners: the Fourth Plan violates
Sections 6(A) and 6(B) of Article XI of the Ohio Constitution. See Bennett Petitioners’ Objs.
to Mar. 28 Plan at 15-28; Ohio Organizing Collaborative Petitioners’ Objs. to Mar. 28 Plan at
9-14; League of Women Voters of Ohio Petitioners’ Objs. to Mar. 28 Plan at 15-23. It is hard
to see how it could not. The Fourth Plan is all but identical to the unconstitutional Third Plan,
Glassburn Aff. (Apr. 3, 2022) g 25, and it must be struck down for the same reasons.

The process that produced the Fourth Plan is particularly insulting to this Court, the
Minority Commissioners, and the voters of Ohio. This Court ordered “the commission™ to draft
and adopt an “entirely new” plan “in public” with “frequent meetings” and “bipartisan efforts.”
LWV 111, q 44. The Court and Ohioans instead received a plan drafted by a Republican staffer,
in secret, using the unconstitutional Third Plan as its starting point. Russo Aff. (Apr. 3, 2022)
9 59-60. Most Commissioners—including Republican Commissioners—had not even seen the
Fourth Plan before it was swiftly proposed and adopted. Sykes Aff. (Apr. 3, 2022) q 68. The
Republican Commissioners did not allow any time for review or consideration of amendments.
Id. The Fourth Plan was, for the fourth time, the product of a single party’s exclusive control of
the redistricting process. LWV I, 9 120.

The Republican Commissioners claimed they had to adopt the Fourth Plan to meet the
Court’s March 28 deadline. See Ohio Redistricting Comm. Section 8(C)(2) Statement at 2 (Mar.
28,2022).! But the Independent Mapmakers’ Plan was finished and even voted on by the March

28 deadline. Sykes Aff. (Apr. 3, 2022) 9 69, 71. The Republican Commissioners then claimed

I Available at https://www.redistricting.ohio.gov/assets/organizations/redistricting-
commission/events/commission-meeting-march-28-2022-281/section-8c2-statement-1502.pdf.

2
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they could not adopt the Independent Mapmakers’ Plan on March 28 because they needed more

time to assess the plan and had concerns about its compactness. /d.; Russo Aff. (Apr. 3, 2022)

4 63. But the Republican Commissioners had been monitoring the independent mapmakers

every day and had ample opportunity to provide feedback. And they had just voted to adopt a

plan first seen by most just minutes before the vote, and that plan was less compact than the

Independent Mapmakers’ Plan. Sykes Aff. (Apr. 3, 2022) 9 68, 71.

The Republican Commissioners’ stated reasons for their actions do not add up. Given
the Independent Mapmakers’ Plan, there was no need to adopt an unconstitutional plan
developed through a procedure the Commissioners know this Court will reject. The brazen
disregard for this Court’s orders begs the question: why would the Majority Commissioners
force through a plan they know is unconstitutional, when a constitutional option existed?

The Republican Commissioners may believe that if they continue to disregard this
Court’s orders in favor of maps that entrench their supermajority, the federal court will be
forced to adopt one of their unconstitutional maps. Perhaps they plan to adopt a fifth
unconstitutional plan that this Court will not have time to invalidate—an end-run around this
Court and, more importantly, the Ohio Constitution.

II. A FEDERAL COURT WILL ALMOST CERTAINLY IMPOSE A MAP BY
APRIL 20, SO STRONG AND SWIFT REMEDIES FROM THIS COURT ARE
STILL NEEDED.

This Court is aware of Gonidakis et al. v. LaRose, S.D. Ohio No. 2:22-cv-773, the
federal court case involving an apportionment challenge to the General Assembly districts at
issue in this case. Because of this case, this Court needs to adopt swift, strong remedies to

vindicate the Ohio Constitution.
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On Wednesday, March 30, the three-judge federal court held a preliminary injunction
hearing. Minute Entry, id., ECF No. 143 (Mar. 30, 2022). During the hearing, the court indicated
that it will protect Ohioans’ federal voting rights by ensuring a General Assembly primary
election occurs, but it will wait to act as late as it can. After extensive questioning by the court,
Secretary LaRose’s Director of Elections testified that the General Assembly primary election
could be held as late as August 2, so long as a final map is in place by April 20.2

What map will the federal court impose, if necessary, on April 20? The court’s questions
at the hearing indicated it is considering the Third Plan, the Fourth Plan, the maps implemented
in 2011, and potentially other maps presented at the hearing, including the Independent
Mapmakers’ Plan.®> The court would also likely consider any new plans adopted by the
Commission.

How will the federal court choose among the maps? The court’s questions indicated that
it hopes to do the “least violence” to Ohio law. Some panel members suggested that a map that
has not yet been declared unconstitutional is better than one that has. At least one panel member
remarked that a map not adopted by the Commission (such as the Independent Mapmakers’
Plan) is unconstitutional, even if it otherwise meets the substantive constitutional criteria. The
court ordered expedited post-hearing briefing that encompasses these questions.

A concern emerges against this backdrop. Suppose the Court invalidates the Fourth Plan

and reconvenes the Commission. If the Commission adopts a “Fifth Plan” before April 20, but

2 The descriptions are based on the recollection of counsel present at the hearing. The transcript
of the hearing was completed on Sunday, April 3, around 3:00 p.m. Senator Sykes and Leader
Russo were not able to obtain a copy in time to incorporate it into this filing.

3 Indeed, the court asked all parties to specifically address in their post-hearing briefs why the
court should not impose the 2011 maps.
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before this Court can review it, the federal court may impose the Fifth Plan because on April
20 it will be the only plan adopted by the Commission that has not yet been declared
unconstitutional by this Court. This could occur even if the Fifth Plan brazenly violates Ohio’s
Constitution, and even if this Court later declares it unconstitutional. After April 20, it will be
too late to change the plan for the 2022 election.

To guard against this situation, Senator Sykes and Leader Russo respectfully urge the
Court to take strong action in an expedited fashion that would allow this Court to rule on any
such Fifth Plan before April 20. Specifically, they ask that the Court:

1. Issue an Order immediately, with an opinion to follow. Issuing an order with opinions
to follow, which is a common practice in fast-paced elections cases, would allow the Court to
reconvene the Commission and provide essential direction as quickly as possible. See, e.g., Harper
v. Hall, 867 S.E.2d 554 (N.C. Feb. 4, 2022) (order) (“Because time is pressing, the Court enters
the following order, to be followed by an opinion . . . .”); Harper v. Hall, 2022-NCSC-17 (N.C.
Feb. 14, 2022) (opinion); Carter v. Chapman, 2022 Pa. LEXIS 194 (Pa. Feb. 23, 2022) (order);
Carter v. Chapman, 2022 Pa. LEXIS 257 (Pa. Mar. 9, 2022) (opinion).

2. Invalidate the Fourth Plan in its entirety. The plan violates Article XI, Sections 6(A)
and 6(B), as discussed above.

3. Order the Commission to reconvene and, within 4 days, adopt a map drafted by
the Commission’s independent mapmakers, rather than caucus staff. See LWV I, q 136 (“[I]t
is appropriate to issue further remedial orders in an effort to have the redistricting commission
adopt a plan that complies with Article XI in time for the plan to be effective for the 2022 election
cycle.”). This would allow the independent mapmakers to correct technical errors (if any) to the

plans they have already produced and otherwise make amendments based on the Commissioners’
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suggestions that do not disturb the constitutionality of the plan. The Court should specify that any
Fifth Plan must be at least as symmetrical as the Independent Map Drawers’ Plan. The
Commissioners should be mandated to follow their clear duty to adopt a constitutional map when
a constitutional map is before them.

4. Establish a timeline so that any Fifth Plan adopted by the Commission can be ruled
on by this Court before April 20. Senator Sykes and Leader Russo agree with the schedule set

forth in the Bennett Petitioners’ objections, at page 32:

Respondents’ response on Fourth Plan due April 4
Court order issued, with opinion to follow April 7
Commission must adopt constitutional plan April 11

drawn by independent map drawer(s)
Petitioners’ objections due April 13
Respondents’ responses due April 15
5. Declare the Independent Mapmakers’ Plan presumptively constitutional. To assist
the Commission, the Court could declare that the Independent Mapmakers’ Plan is presumptively
constitutional in light of the undisputed record evidence. See, e.g., Glassburn Aff. (Apr. 3, 2022)
9 26; OOC Petitioners’ Objs. to Mar. 28 Plan at 21-22. This is particularly important given that
the federal court will be choosing a plan by April 20. In the interests of federalism, the federal
court should respect this Court’s decision as to the constitutionality of maps and seek to impose a
map that does not violate the Ohio Constitution. See Growe v. Emison, 507 U.S. 25, 35-36, 113
S.Ct. 1075, 122 L.Ed.2d 388 (1993); White v. Weiser, 412 U.S. 783, 795, 93 S.Ct. 2348, 37
L.Ed.2d 335 (1973). To aid that process, too, this Court should declare the Independent

Mapmakers’ Plan presumptively constitutional.
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6. Order any other relief the Court deems just and necessary to ensure that Ohioans
can vote under a constitutional plan. The Court has broad inherent power to “do all things
reasonably necessary to the administration of justice in the case before it.” See City of Norwood
v. Horney, 110 Ohio St.3d 353, 2006-Ohi0-3799, 853 N.E.2d 1115, 9§ 119, quoting Smothers v.
Lewis, 672 S.W.2d 62, 64-65 (Ky. 1984). It also has inherent authority to enforce its judgments
and decrees, Infinite Sec. Sols., L.L.C. v. Karam Properties, 11, Ltd., 143 Ohio St.3d 346, 2015-
Ohio-1101, 37 N.E.3d 1211, 9 27, and to facilitate “orderly and efficient exercise of [its]
jurisdiction,” Hale v. State, 55 Ohio St. 210, 45 N.E. 199 (1896).

CONCLUSION

Senator Sykes and Leader Russo respectfully ask that this Court invalidate the Fourth Plan

in its entirety and order the other remedies described above.

Respectfully submitted,

/s/ C. Benjamin Cooper
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State of Ohio
County of Franklin, SS:

I, Vernon Sykes, hereby submit the following affidavit and state under oath and penalty of
perjury as follows:

1. I am the State Senator for Ohio’s 28th Senate District.

2. I serve as a commissioner on, and co-chair of, the Ohio Redistricting Commission
(“Commission”). I am the only Black person and person of color on the Commission. I serve as a
representative of the Democratic Party, along with House Minority Leader Allison Russo
(together, the “Democratic Commissioners”). The remaining five Commissioners are Republicans
(together, the “Republican Commissioners”). I was sued in the above-captioned case and am a
named Respondent. The Ohio Supreme Court, however, has recognized that my interests align
more with the Petitioners than that of the Commission or the Republican Commissioners. Opinion
2022-Ohio-65, q 66.

3. I submit this affidavit in response to the Court’s March 16, 2022 order to respond
to the Petitioners’ renewed motions for an order directing Respondents to show cause as to why
the Commission and Respondents should not be held in contempt.

4. In addition to this affidavit, I have filed three other affidavits in these proceedings,
each of which detail my efforts throughout the redistricting process to comply with the Ohio
Constitution and all the orders of this Court, which are incorporated by reference. See March 3,
2022 Affidavit of Vernon Sykes in support of Respondents’ Response to Petitioners’ Objections;
February 23, 2022 Affidavit of Vernon Sykes in support of Respondents’ Response to Court’s
February 18 Show Cause Order; Jan. 28, 2022 Affidavit of Vernon Sykes in support of

Respondents’ Response to Petitioner’s Objections.
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Introduction

5. It is with great disappointment that I file this affidavit with the Court. Yet again,
because of the actions of my Republican colleagues, I find myself asking this Court not to hold me
in contempt.

6. At every step I have worked diligently to comply with the Constitution and this
Court’s orders. Among other things, described in greater detail below, I took the following actions:
(1) pushed the Commission to meet early and often; (2) encouraged the Commission to utilize
independent mapmakers and mediators; (3) pressed for a transparent process; (4) voted for the
independent maps because they satisfy all the constitutional requirements; and (5) resisted—albeit
unsuccessfully—the hijacking of the process by Republican Commissioners, all of which
disparaged the independent mapmakers’ efforts and four of whom adopted an unconstitutional
map over my dissent.

7. In many ways, the Commission’s process following this Court’s March 16, 2022
order was a model of cooperation and transparency—one that should have transpired from the
outset, but, even if belated, was still an encapsulation of the fair mapping process the Ohio voters
mandated in Article XI of the Ohio Constitution. The Court made several strong suggestions in its
March 16 order: hire an independent mapdrawer to draw the maps, draw the maps in public, and
do not let the partisan mapdrawers control the mouse. Opinion, 2022-Ohio-789 9 30, 44 (“LWV
1r).

8. And the Commission listened. The Commission hired independent mapdrawers to
work on behalf of the Commission, not any party. The Commission (at least at first) ordered those

mapdrawers to follow only Article XI and this Court’s orders. And those independent mapdrawers
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worked in public—their every discussion with staff or Commissioners, click of the mouse, and
late-night work sessions viewable via livestream on the Ohio Channel.

0. Through these collaborative efforts, the independent mapdrawers drew General
Assembly maps that satisfied the Constitution, as delineated in this Court’s orders.

10. As detailed below, I both led and supported all of these efforts to have independent
maps, even in the face of the Republican Commissioners’ stall tactics and pessimism regarding
the independent mapdrawers’ ability to complete the task. And I voted for the independent
mapdrawers’ plans.

11. But the Republican Commissioners were more concerned with protecting their
supermajority than following the Constitution, this Court’s orders, and their duty to the public.
Rather than adopting the independent mapdrawers’ plans, four of the Republican Commissioners
unilaterally adopted new General Assembly maps on March 28, 2022 (the “Fourth Plan”) that is
nearly identical to the last one (the “Third Plan”) that this Court found unconstitutional on March
16, 2022. LWV III q 44. 1 did not vote to adopt those maps because I believe they violate Article
XI of the Ohio Constitution, as well as the Ohio Supreme Court’s orders.

12. It is with sadness that I report that this Court’s suggestion—to hire independent
mapmakers who draw the maps in public—and clear orders regarding proportionality and
symmetry, were not enough for my Republican colleagues. But I am also hopeful that, with an
aggressive order from this Court, we can return to the independent mapdrawers’ plans, finalize
them quickly (to the extent any finalizing is even necessary), and have a constitutional plan for
Ohio’s voters. We have made so much progress, and I still hope that—with this Court’s further

guidance—we can deliver constitutional maps to the people of Ohio.
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The Democratic Commissioners Worked Diligently to Schedule Frequent Meetings and
Hire Independent Mapdrawers and Mediators Upon Receiving the March 16 Order.

13. Wednesday, March 16, 2022. As urged by the Democratic Commissioners, the
Ohio Supreme Court invalidated the Third Plan in an opinion and order published at approximately
9:45pm on March 16, 2022.

14. That order, as I understand it, set forth important mandates and guidance to the
Commission that I diligently worked to follow throughout the process.

15.  First, it invalidated the Third Plan in part because of the “gross and unnecessary
disparity in the allocation of close districts,” as the Third Plan had 19 so-called Democratic-leaning
House districts and 7 so-called Democratic-leaning Senate districts that were in the 50 — 52%
margin, and no such Republican-leaning House or Senate districts. LWV III 9 43. That meant,
going forward, the Commission needed to draw a plan that met the 45-54 proportionality ratio, as
close as possible while complying with Article XI, §§ 2, 3, 4, 5, and 7—but in doing so,
competitive seats of between 50 and 52% needed to be symmetrically allocated and not be so one-
sided against either party.

16. Second, the Court ordered the Commission “to be reconstituted and to convene and
that the commission draft and adopt an entirely new General Assembly-district plan that conforms
with the Ohio Constitution, including Article XI, Sections 6(A) and 6(B).” LWV III 4 44. Based
on the Court’s reasoning, I understood this to be a command that the Commission as a body, rather
than partisan staff, draft the General Assembly plan.

17. Third, the Court told the Commission that we “should retain an independent
mapdrawer—who answers to all commission members, not only to the Republican legislative

leaders—to draft a plan.” LWV III ] 30. I thought this was an excellent way to move forward and

OH-AG-22-0302-A-000023
PRR-22-107_000023



could take the partisan influence out of the process—an independent person (or persons) could
“draft a plan.”

18.  Fourth, the Court mandated a “transparent process,” including that “drafting should
occur in public” and that “the commissioners should convene frequent meetings.” LWV I11 9 44.

19. The Court gave the Commission a deadline of March 28 to file a new plan with the
Secretary of State and until March 29 at 9:00am to file the plan with the Court. LWV 1119 45.

20. Thursday, March 17, 2022. First thing in the morning, I spoke with the Senate
Minority’s legal counsel to discuss the opinion and asked them to work with me in getting the
Commission to comply with the Court’s order. Then I attempted to reach Co-Chair Speaker Cupp
to discuss reconvening the commission, setting frequent meetings, hiring independent
mapdrawers, and otherwise work to comply with the Court’s March 16 order. When I finally
reached Co-Chair Cupp in the afternoon, he was noncommittal as to taking any steps, including
the basic step of when he would agree to call a first meeting of the Commission.

21. Later that afternoon I sent a formal letter to Co-Chair Cupp and the rest of the
Commission reiterating the points I had made in our phone conversation; namely, that we should
have frequent meetings, that the public should be notified in advance of those meetings, and that
the process should be transparent. I specifically suggested that we retain independent mapdrawers
and mediators. That March 17 letter is attached as Exhibit A.

22. Friday, March 18, 2022. In the late morning, I spoke with Co-Chair Cupp, and he
agreed to schedule a Commission meeting for Saturday at 2:00pm.

23. That day, we also received a letter from Attorney General Yost discussing his
suggestions for “steps forward” given the March 16 Order. Specifically, Yost encouraged daily

meetings and drafting maps in public. He also stated that “[t]he Court directed the commission to
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hire new mapmakers not beholden to either political caucus,” and, to that end, explained that he
had retained Sean Trende, a Republican analyst, and Bernie Grofman, a Democratic professor of
political science, to help in the mapdrawing process. Attorney General Yost’s letter is attached as
Exhibit B.

24, The Attorney General, as “chief legal officer of the state” also articulated what was
and was not permissible in drawing a new map. He explained to us that the Court “established
<52% as the threshold for a ‘leaning’ district; any index less than that is viewed by the Court as a
competitive district,” and are “excluded[d]” from the proportionality calculation. And he told us
that “efforts to protect incumbents are improper” and, citing the Court’s opinions, “‘can neither be
a legitimate and neutral goal nor comport with Article XI, Section 6(A).”” Id.

25. Saturday, March 19, 2022. The Commission met for the first time after the order
on March 19, 2022. At that meeting, the Commissioners discussed several possibilities of moving
forward; some appeared to want to move forward solely with the partisan staff drawing. I pushed
for hiring independent mapdrawers, in accordance with the Court’s suggestion. However, I was
concerned that the Commission would not agree on a single mapdrawer and agreed that we could
hire two independent mapdrawers, one selected by each caucus of the Commission. Though each
mapdrawer would be selected by a caucus, they would both be independent and work for the
Commission as a whole. I also suggested hiring a mediator in case disagreements arose.

26. President Huffman noted that one advantage of having independent mapdrawers is
that they are not “beholden to anyone in particular” and do not know where any incumbents live.
Acknowledging that the Court had singled him out for his previous prioritizing of incumbency,

President Huffman stated: “I think [prioritizing incumbency] was also criticized by the court [and]
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that we should not consider incumbency in drawing these maps. So, I just want to kind of get that
out.” Tr. 3/19/2022 at 46:22.

27. Co-Chair Cupp expressed that he was “skeptical” regarding mediation, pointed out
a number of “practical concerns” regarding the process, and hoped that Commission “members
aren’t being overly optimistic.” Tr. 3/19/2022 at 1:00:44

28. At the conclusion of the meeting, the Commission authorized the co-chairs to make
recommendations to the Commission regarding hiring independent mapdrawers and mediators.
And the Commission scheduled three upcoming meetings: Sunday, March 20 at 7:00pm (if
needed); Monday, March 21 at 7:00pm, and Tuesday, March 22 at 9:00am.

29. Sunday, March 20, 2022. [ immediately began the work of securing independent
mapmakers. On Sunday, March 20, my staff or I had calls with four different mapmakers.

30. Along with Leader Russo and several of our staff, I also had a Zoom call that
morning with Professor Michal McDonald about his availability to participate in the mapdrawing
process as an independent mapdrawer.

31. In the afternoon, I spoke with Nate Persily, a professor at Stanford Law School. Dr.
Persily was only willing to undertake this project if he were selected as the only mapdrawer by the
leadership from both caucuses.

32. At approximately 1:00pm, I had a telephonic meeting with Mr. Grofman and Mr.
Trende. Attorney General Yost, Leader Russo, and several staff members were also present. |
understood from Yost that President Huffman and Co-Chair Speaker Cupp were having a similar
call with Mr. Grofman and Mr. Trende later that afternoon. Although I had concerns about Mr.
Trende, given his previous involvement in this matter as an expert for the Republican

Commissioners, I agreed to go forward with these two independent mapdrawers. Given that the
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Attorney General had already vetted these two mapdrawers and given that they had worked
together successfully in Virginia, I felt it most important that we start the drafting process
immediately, so I agreed with these recommendations.

33. I also moved forward with getting suggestions for a mediator. I reached out to
Nancy Rogers, esteemed former dean of The Ohio State University Moritz College of Law and
former Attorney General, for her suggestions for potential mediators. She provided me with a list
of nationally acclaimed mediators and also said she would contact the chief mediator at the Sixth
Circuit’s mediation office. The chief judge of the Sixth Circuit gave permission to the mediators
for the Commission to use their services. Chief Judge Sutton’s letter regarding mediation is
attached as Exhibit C. Subsequently, the Commissioners unanimously agreed to those mediators.

34, At approximately 3:00pm, Co-Chair Cupp informed me that he did not want to go
forward with the 7:00pm meeting that night. He had suggested as much at an 11:00 call earlier that
morning, when he said he had not heard back from the other Republican Commissioners about
their availability for the scheduled 7:00pm meeting. But I had stressed the need for the Commission
meeting. In the 3:00pm call, Co-Chair Cupp said he had a 4:30pm meeting scheduled with Mr.
Grofman and Mr. Trende and did not know if a 7:00pm meeting was feasible. I suggested delaying
the meeting to 8:00pm if necessary. Ultimately, at approximately 4:15pm, Co-Chair Cupp called
me again to say it was not feasible to go forward with the meeting and that the Republican
Commissioners, even after two days, did not have sufficient information about Mr. Grofman and
Mr. Trende. The meeting was canceled.

35. That evening, I requested that the Senate Minority legal counsel draft a letter to the

Commission announcing that Leader Russo and I supported hiring Mr. Grofman and Mr. Trende
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in the interests of time and compromise. That letter, attached as Exhibit D, was sent to all the
Commissioners at approximately 6:30pm.

36. Monday, March 21, 2022. Given that Co-Chair Cupp had told me that the Sunday
meeting was not feasible, I was determined to ensure that the Commission, going forward, met
every day. Along with Leader Russo, I sent a letter to the other Commissioners proposing a daily
meeting schedule through March 28. That letter is attached as Exhibit E.

37. Despite my and Leader Russo’s agreement to using Mr. Grofman and Mr. Trende,
at the Monday, March 21 Commission hearing, the Republican Commissioners announced that
they did not want to move forward with that team, but instead proposed Dr. Douglas Johnson from
the National Demographics Corporation, as their selected independent mapdrawer. Given that Mr.
Grofman expressed that his availability during the week may be limited for personal reasons,
Leader Russo and I suggested Dr. Michael McDonald, a professor from the University of Florida,
as our selected independent mapdrawer. The two would work together in drafting a new plan for
the Commission’s consideration, with the assistance of the Commissioners’ staff.

38. Although the two had been selected, Co-Chair Cupp still wanted to delay. Rather
than formally approve these two independent mapdrawers—so that they could get on flights to
Columbus the next morning—Co-Chair Cupp suggested talking to the proposed mapdrawers over
the next couple days about the specific details of an arrangement and learning the precise rules for
the state signing a contract (which the Auditor did not offer), and settling other details. Tr.
3/21/2022 at 33:05. To avoid delay, Leader Russo and I formally moved and pushed for a recess
so that members could study the choices and get the answers to Co-Chair Cupp’s questions.
Republican members suggested that they should instead wait until the morning. /d. at 39:52. But

upon our urging, the Commission recessed for an hour.
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39. Upon resuming the meeting, the Commission approved hiring the two independent
mapmakers.

40. Tuesday, March 22, 2022. At the 9:00am meeting, the Commission established a
daily meeting schedule through March 28, which the public could attend virtually or in person.
Additionally, upon my request, the Sixth Circuit’s mediation office presented to the Commission
about their services and mediation in general.

41. Throughout the rest of the day, I directed my staff to work on ensuring that
everything was ready for the mediators to get to work when they arrived. (Dr. McDonald arrived
late Tuesday night, and Dr. Johnson arrived mid-day on Wednesday.) Democratic staff sought
input on contracts and conflicts from the Legislative Service Commission and the Ohio Attorney
General’s Office and, with input from House Majority Counsel, later drafted a retention letter for
Dr. McDonald and Dr. Johnson. Democratic staff worked on other logistical arrangements, such
as for appropriate technology, room reservations, and livestreaming.

42. Wednesday, March 23, 2022. At my direction, on the morning of March 23, my
staff worked to finalize the engagement letters for the independent mapdrawers and, with Co-Chair
Cupp’s consent, emailed the independent mapdrawers formalizing their engagement, clarifying
expectations for appearance at that evening’s Commission meeting, and offering to answer
questions and provide them with any assistance. These engagement letters are attached as Exhibit
F.

43. Prior to the 5:00pm meeting, the Republican Commissioners circulated proposed
ground rules for the independent mapdrawing process. Leader Russo and I examined that proposal

and made some suggestions.
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44, At the meeting that evening, Dr. McDonald and Dr. Johnson spoke to the
Commission about their needs and preferences for undertaking the mapdrawing process—
including on topics about data sets, numbers of computers, and mapdrawing software. With their
input, the Commissioners discussed and voted on each ground rule. The finalized ground rules are
attached as Exhibit G. Among others, the ground rules required the independent mapdrawers, using
Maptitude software and new computers provided by the Commission, to: draft an entirely new
General Assembly district plan at the direction of the Commission and in accordance with the Ohio
Constitution and the Court’s orders; answer to the Commission members; and not consider district
plans or work product produced before March 23.

45. Finally, at about 7:40pm—a full week after the Supreme Court’s order—the
independent mapdrawers were hired and authorized to get to work.

The Independent Mapdrawers, following a Transparent and Collaborative Process,
Worked Diligently to Complete a Constitutional Map.

46. Thursday, March 24, 2022. The mapdrawers commenced their work on Thursday,
March 24 first thing in the morning. At approximately 8:00am, the Ohio Channel began to
livestream the “workroom”—a committee room at the Capitol that was set up for the mapdrawers.
Legislative staff set up computers and downloaded the necessary software. There were some
delays in getting the proper data in the software program, as the Commission’s ground rules
required data that did not have any race-based statistics. Once these issues were resolved, the
mapmakers got to work.

47. Though belated, the independent mapdrawing process occurred in a collaborative
and transparent fashion. I observed their work both by visiting the workroom and via the
livestream. Dr. McDonald and Dr. Johnson each had separate computers where they could draft

and try out ideas. They sat next to each other and chatted frequently. They suggested different
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ideas, each pursuing different suggestions not based on partisan advantage or hidden motives, but
in a pure attempt to see what would work. Sometimes they encountered dead ends and would have
to try to draw parts of the map again, though they relied on the Commissioners’ previously hired
mapdrawers—Mr. Chris Glassburn and Mr. Randall Routt from the Democrats, and Mr. Ray
DiRossi and Mr. Blake Springhetti from the Republicans—to help avoid pitfalls. They were
developing a truly independent map, in public, with no single party pulling strings behind the
scenes.

48. At the Commission’s 7:00pm meeting, the independent mapdrawers provided an
update on their progress to the Commission and then got back to work.

49, Friday, March 25, 2022. On Friday, March 25, 2022, the independent mapdrawers
continued to work diligently and made progress toward completing a plan. There was no indication
that they would not finish on time or would be unable to comply with the Court’s orders.

50. The Commission met at 2:00pm. The mapdrawers provided the Commission with
an update, and the Commission discussed specifics, including alternatives for Franklin County
pairing. Yet the Republican Commissioners bogged down the process by repeatedly stressing
compliance with sections of the Ohio Constitution already being adhered to and by emphasizing
compactness and diminishing section 6(B), which demands proportional representation based on
ten years of statewide election results.

51. Following the meeting, I received a memo from Co-Chair Cupp regarding new
instructions that the Republican Commissioners wanted to give to the mapdrawers from the Co-
Chairs. To me, the proposal read like a mechanism to slow down the mapdrawing process, was
unnecessarily redundant of what had already been requested in the last Commission meeting, and

gave more power to the majority to slow the process down. So, I opposed it. My response in
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opposition to the Republican Commissioners’ proposals is attached as Exhibit H. The
Republican’s rules would have:
e Required the mapmakers to provide multiple different options for Franklin County
because President Huffman wanted alternatives to what they had drawn.
e Required mapmakers to provide notice of any areas they wanted feedback on 90
minutes before the scheduled meeting.
e Prior to drafting a singular plan from both of the mapdrawers together, the
mapdrawers would have to present multiple different individual full plans to the
Commission and receive feedback before being allowed to present a merged plan.
The Republican Commissioners included this proposal in the minutes at the start of the
Commission’s next meeting and, although the Commission never formally adopted this proposal,
the mapdrawers always attempted to give the Commission as much notice as possible, at least an
hour before a meeting, of areas that they wanted guidance on and sent the relevant map files to the
Commissioners’ staff. And the mapdrawers always welcomed feedback and suggestions about
alternatives; indeed, Commissioners would stop by and ask that certain areas be drawn in specific
ways if possible.

Over My Objection, the Republican Commissioners Prioritized Protecting Incumbents and
Attempted to Derail the Independent Mapdrawers’ Progress.

52. Saturday, March 26, 2022. By Saturday, March 26—with two full days left before
our deadline—each of the mapdrawers had completed a draft House map to present to the
Commission. (House maps were completed first because Senate districts are combinations of three
House districts.) Both plans had 45 Democratic-leaning House districts and 54 Republican-leaning
House districts. Not only had both the Republican-selected and the Democratic-selected

independent mapdrawers achieved partisan proportionality, but they had achieved almost perfect
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partisan symmetry for competitive districts. Both maps had three Democratic-leaning districts
between 50% and 52%; the Johnson map had two such Republican districts and the McDonald
map had three.

53. At the 4:00pm Commission meeting, the independent mapdrawers requested
feedback from the Commission so that they had guidance before they merged their two maps. For
instance, the maps diverged on how they treated Montgomery County and the map drawers sought
the Commission’s preference. The Commission did not give direct feedback, even after a long
recess.

54. By this point it was clear that the independent mapdrawers, if given the guidance
needed by the Commission, could timely complete the task. Each had drawn proportional and
symmetrical maps, and there were not too many disagreements between the two. The prospect of
completion of fair maps seemed to rattle the Republican Commissioners, and they started to
impede and discredit the process. They started to complain that the maps were not compact (they
were) and that there was insufficient time for public input (which they had never prioritized
before).

55. President Huffman’s main complaint was that the maps double bunked Republican
incumbents. Apparently, he had already forgotten what he had told us at the first Commission
meeting on March 19—that we shouldn’t consider or prioritize incumbents. Up to that point, the
maps had been drawn without any incumbency data, so any resulting districts that had multiple
incumbents living within them was a by-product of drawing a constitutional map. But President
Huffman would not allow it. He proposed that, before a merged clean map was even drawn,
incumbency data be added and that the mapdrawers be directed to avoid placing multiple

incumbents in the same district to the extent possible. Though President Huffman’s concern started
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out targeted at Senators who were in the middle of their terms, it expanded to wanting, to the extent
possible, all House and Senate incumbents protected by the new maps.

56. I immediately objected, as did Leader Russo. I was concerned that adding
incumbency data would slow down the process and make the maps less compact and symmetrical.
Additionally, the Court had warned us about using incumbency data, and the Attorney General,
following that opinion, told us it was “improper.” I suggested that the issue go to mediation. At
approximately 7:30pm, we began mediating these issues about incumbency.

57. Sunday, March 27, 2022. The Commissioners continued to work with the
mediator to try to reach a resolution on the incumbency issue. Though I did not want any
incumbency data used, I also had to face the reality that the Republican Commissioners have the
majority, and they wanted to require the independent mapdrawers to incorporate incumbency into
their maps even before they had created a single constitutional map without incumbent
consideration. To move the process forward, we agreed to a resolution that would allow the
independent mapdrawers to draw a clean map first, before tainting it with trying to protect all the
incumbents.

58. The final resolution of our mediation was an agreement to instruct the mapmakers,
which we did, as follows: “Upon completion of the independent map drawers’ merger of their
independent versions of the House and Senate maps and prior to any presentation to the
Commission, the independent mapdrawers shall consider the residence locations of non-term
limited House and Senate incumbents, and Senate incumbents in mid-term, in drafting a
Commission map, and where possible without violating constitutional principles, avoid pairing
incumbents and also drawing districts such that Senators protected under Section 5 of Article 11

no longer live in the district they represent. Incumbents will be identified as House or Senate and
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no other identifying information shall be used.” See Mediation Agreement—Instructions to
Mapdrawers with Regard to Incumbents, as adopted March 27, 2022.

59. At the March 27 hearing, each independent mapdrawer also presented their
complete maps. Before combining them, they again sought the Commission’s input. For example,
they wanted the Commission’s decision—as they had asked the previous day—as to whether a
district drawn that included some of Montgomery County should extend to Green County or to
Preble County. The Commission recessed to evaluate the different plans. Yet, even after recess,
the Republican Commissioners expressed their opposition to voting to give clear guidance on these
issues to the mapdrawers. Several of the Commissioners expressed their informal views, and
Leader Russo asked that the mapdrawers move forward with their understanding based on that
discussion.

60. That night, after the meeting, my staff informed me that the independent
mapdrawers had agreed on a merged plan and were working on cleaning it up for any minor errors
(the “Pre-Incumbent Independent Plan”).

The Republican Commissioners Hijacked the Independent Mapdrawing Process and
Passed an Unconstitutional Map Drawn by Republican Staff.

61.  Monday, March 28, 2022. By Monday mid-morning, the independent mapdrawers
had completed cleaning up the Pre-Incumbent Independent Plan. As they explained to the
Commission at the 11:00am meeting, that plan achieved perfect partisan proportionality in both
the House and Senate. It also was symmetrical with respect to competitive seats; there were three
Democratic-leaning and three Republican-leaning House seats between 50% and 52% in the
House; and two Democratic-leaning and no Republican-leaning Senate seats between 50% and

52%. That plan was posted on the Commission’s website.
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62. The mapdrawers stated that they would then add the incumbent data, which was
being loaded into their computers.

63. When the Commission reconvened in the afternoon, I was pleased when Dr.
Johnson and Dr. McDonald announced that they were just a couple of hours away from completing
their map, having adjusted district lines (per the Republicans) to protect incumbents.

64. But what I took as a sign of success, was a sign of danger to my Republican
colleagues—we could have a fair and independent map. President Huffman announced, for the
first time, that to com