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Washington, DC 20005
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RE: Freedom of Information Act (“FOIA”) Request

Dear Mr. Shaw,

This Office received your FOIA Request, dated January 19, 2021, in which you
seek various communications from Office employees.! Specifically, you requested, from
November 3, 2020, until the date of the search:

(1) All email communications (including emails, complete email chains,
calendar invitations, and attachments thereto) and text message
threads/conversations between [Alan Wilson, Barry Bernstein, Josh
McIntosh (sic), and Robert Kittle]' and [Adam Piper, Chris Carr, Eric
Schmitt, Steve Marshall, any employee of the Republican Attorneys
General Association, and employee of the Rule of Law Defense Fund]

(2) All (a) email communications (including emails, complete email
chains, calendar invitations, and attachments thereto) sent by and (b)
text message threads/conversations sent or received by [Alan Wilson,
Barry Bernstein, Josh Mclntosh (sic), and Robert Kittle] that contain
any of the key terms listed below:

! Chief Deputy John Mclntosh left the Office in 2017, so his email was not searched as it
would—under your date limiter—have no responsive documents. However, we
interpreted your request to include communications involving Chief Deputy Jeffery
Young and substituted his name for John MclInstosh’s in the searches performed as a

result of your request.
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iil.

iv.  RAGA
v.  “Save America”
vi.  “stop the steal”

vii.  Patriot

viii.  “election fraud”
ix.  “integrity of our election”
X.  “election integrity”
xi.  Rally

xii.  MAGA

xiii.  “‘great again”

xiv.  Piper
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“Republican Attorneys General Association™

Pursuant to your request, the records of this Office were checked and the
documents responsive to your request are attached. Please be advised that certain
documents are exempt from disclosure pursuant to S.C. Code §§ 30-4-40(a)(7).

With kind regards,

A

Assistant Attorney General
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Hi Emily,

| just read your story from Jan. 16, “Here’s everything SC's GOP congressmen said to perpetuate
false election fraud narrative,” and | wanted to correct something you wrote, mainly for your
understanding moving forward.

You wrote, “South Carolina Attorney General Alan Wilson, Joe Wilson’s son, signed on to the

lawsuit as well, something Duncan and Graham celebrated.” Attorney General Wilson did NOT sign
on to the Texas lawsuit, he signed on to an amicus brief that was filed in that lawsuit. That may seem
like a distinction without a difference but from a legal standpoint it IS different. It’s also a distinction
that IS important in this case, | think, because of what the amicus said versus what the lawsuit said.

That’s because the amicus brief that Attorney General Wilson signed on to does NOT allege voter
fraud. I've attached the amicus and you can read it for yourself. It raises a constitutional question
about how four states changed their election rules and whether those changes were constitutional.
So it’s misleading and incorrect to lump that in with trying to “perpetuate false election fraud
narrative” since the amicus does not allege election fraud.

The amicus does mention election fraud but only in the context that mail-in voting can be more
susceptible to fraud, which was the finding of the bipartisan Carter-Baker Commission, which is
explained in the amicus. Saying mail-in ballots can be more susceptible to fraud is not the same as
alleging there was election fraud. Attorney General Wilson has said that there has been no evidence
presented in court to back up any allegations of election fraud in the 2020 election.

So | just wanted to pass this along, like | said, for your understanding, not in an angry “You're
wrong!” kind of way. I've learned a lot about the law since | moved from journalism to this position,
especially how things that seem minor can end up being pretty important from a legal standpoint. As
journalists, we change a word here or there to make something easier to understand or for it to
sound better to the ear (for TV and radio broadcasters), but changing one word here or there can
greatly change the meaning of something, without our realizing it.

In this case, there’s a big difference between signing on to a lawsuit and signing on to an amicus
associated with that lawsuit. In this case, it’s the difference between alleging fraud and asking a
constitutional question. There’s also another point as far as this amicus brief—it was conditional,
meaning the Supreme Court would not even consider our constitutional question unless it agreed to
hear the Texas lawsuit, which it didn’t.

And again, since it can be difficult to interpret tone in the written word, I’'m not angry or trying to be
confrontational, this is more informational.

SC-AG-21-0107-A-000001
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STATEMENT OF INTEREST OF AMICI

“In the context of a Presidential election,” state
actions “implicate a uniquely important national
interest,” because “the impact of the votes cast in each
State is affected by the votes cast for the various
candidates 1n other States.” Anderson v. Celebrezze,
460 U.S. 780, 794-95 (1983). “For the President and
the Vice President of the United States are the only
elected officials who represent all the voters in the
Nation.” Id.

Amict curiae are the States of Missouri,
Alabama, Arkansas, Florida, Indiana, Kansas,
Louisiana, Mississippi, Montana, Nebraska, North
Dakota, Oklahoma, South Carolina, South Dakota,
Tennessee, Utah, and West Virginia.! Amici have
several important interests in this case. First, the
States have a strong interest in safeguarding the
separation of powers among state actors in the
regulation of Presidential elections. The Electors
Clause of Article II, § 1 carefully separates power
among state actors, and it assigns a specific function
to the “Legislature thereof” in each State. U.S. CONST.
art. II, § 1, cl. 4. Our system of federalism relies on
separation of powers to preserve liberty at every level
of government, and the separation of powers in the
Electors Clause is no exception. The States have a
strong interest in preserving the proper roles of state
legislatures in the administration of federal elections,
and thus safeguarding the individual liberty of their
citizens.

1 This brief is filed under Supreme Court Rule 37.4, and all coun-
sel of record received timely notice of the intent to file this amicus
brief under Rule 37.2.





Second, amici States have a strong interest in
ensuring that the votes of their own citizens are not
diluted by the unconstitutional administration of
elections in other States. When non-legislative actors
in other States encroach on the authority of the
“Legislature thereof’” in that State to administer a
Presidential election, they threaten the liberty, not
just of their own citizens, but of every citizen of the
United States who casts a lawful ballot in that
election—including the citizens of amici States.

Third, for similar reasons, amici States have a
strong interest in safeguarding against fraud in
voting by mail during Presidential elections. “Every
voter” in a federal election, “has a right under the
Constitution to have his vote fairly counted, without
its being distorted by fraudulently cast votes.”
Anderson v. United States, 417 U.S. 211, 227 (1974).
Plaintiff's Bill of Complaint alleges that non-
legislative actors in the Defendant States stripped
away important safeguards against fraud in voting by
mail that had been enacted by the Legislature in each
State. Amici States share a wvital interest in
protecting the integrity of the truly national election
for President and Vice President of the United States.

SUMMARY OF ARGUMENT

The Bill of Complaint raises constitutional
questions of great public importance that warrant this
Court’s review. First, like every similar provision in
the Constitution, the separation-of-powers provision
of the Electors Clause provides an important
structural check on government designed to protect
individual liberty. By allocating authority over





Presidential electors to the “Legislature thereof” in
each State, the Clause separates powers both
vertically and horizontally, and it confers authority on
the branch of state government most responsive to the
democratic will. Encroachments on the authority of
state Legislatures by other state actors violate the
separation of powers and threaten individual liberty.

The unconstitutional encroachments on the
authority of state Legislatures in this case raise
particularly grave concerns. For decades, responsible
observers have cautioned about the risks of fraud and
abuse in voting by mail, and they have urged the
adoption of statutory safeguards to prevent such
fraud and abuse. In the numerous cases identified in
the Bill of Complaint, non-legislative actors in each
Defendant State repeatedly stripped away the
statutory safeguards that the “Legislature thereof”
had enacted to protect against fraud in voting by mail.
These changes removed protections that responsible
actors had recommended for decades to guard against
fraud and abuse in voting by mail. The allegations in
the Bill of Complaint raise important questions about
election integrity and public confidence in the
administration of Presidential elections. This Court
should grant Plaintiff leave to file the Bill of
Complaint.

ARGUMENT

The Electors Clause provides that each State
“shall appoint” its Presidential electors “in such
Manner as the Legislature thereof may direct.” U.S.
CONST. art. II, § 1, cl. 4 (emphasis added). Moreover,
“[oJur constitutional system of representative
government only works when the worth of honest





ballots is not diluted by invalid ballots procured by
corruption.” U.S. Dep’t of Justice, Federal Prosecution
of Election Offenses, at 1 (8th ed. Dec. 2017). “When
the election process 1is corrupted, democracy 1is
jeopardized.” Id. The proposed Bill of Complaint
raises  serious concerns about both  the
constitutionality and ballot security of election
procedures in the Defendant States. Given the
importance of public confidence in American elections,
these allegations raise questions of great public
importance that warrant this Court’s expedited
review.

I. The Separation-of-Powers Provision of the
Electors Clause Is a Structural Check on
Government That Safeguards Liberty.

Article II requires that each State “shall appoint”
its Presidential electors “in such Manner as the
Legislature thereof may direct.” U.S. CONST. art. II,
§ 1, cl. 4 (emphasis added); see also id. art. I, § 4, cl. 2
(providing that, in each State, the “Legislature
thereof” shall establish “[t]he Times, Places and
Manner of holding Elections for Senators and
Representatives”).

Thus, “in the case of a law enacted by a state
legislature applicable not only to elections to state
offices, but also to the selection of Presidential
electors, the legislature is not acting solely under the
authority given it by the people of the State, but by
virtue of a direct grant of authority made under Art.
I, § 1, cl. 2, of the United States Constitution.” Bush
v. Palm Beach Cty. Canvassing Bd., 531 U.S. 70, 76
(2000). “[T]he state legislature’s power to select the





manner for appointing electors is plenary.” Bush v.
Gore, 531 U.S. 98, 104 (2000).

Here, as set forth in the Bill of Complaint, non-
legislative actors in each Defendant State have
purported to “alter[] an important statutory provision
enacted by the [State’s] Legislature pursuant to its
authority under the Constitution of the United States
to make rules governing the conduct of elections for
federal office.” Republican Party of Pennsylvania v.
Boockvar, No. 20-542, 2020 WL 6304626, at *1 (U.S.
Oct. 28, 2020) (Statement of Alito, J.). See Bill of
Complaint, 99 41-127. In doing so, these non-
legislative actors may have encroached upon the
“plenary” authority of those States’ respective
legislatures over the conduct of the Presidential
election in each State. Bush v. Gore, 531 U.S. at 104.
This encroachment on the authority of each State’s
Legislature violated the separation of powers set forth
in the Electors Clause. “[Iln the context of a
Presidential election, state-imposed restrictions
1mplicate a uniquely important national interest. For
the President and the Vice President of the United
States are the only elected officials who represent all
the voters in the Nation.” Anderson, 460 U.S. at 794—
795.

In every other context, this Court recognizes that
the Constitution’s separation-of-powers provisions are
designed to preserve liberty. “It is the proud boast of
our democracy that we have ‘a government of laws,
and not of men.” Morrison v. Olson, 487 U.S. 654, 697
(1988) (Scalia, J., dissenting). “The Framers of the
Federal Constitution . . . viewed the principle of
separation of powers as the absolutely central
guarantee of a just Government.” Id. “Without a





secure structure of separated powers, our Bill of
Rights would be worthless, as are the bills of rights of
many nations of the world that have adopted, or even
1mproved upon, the mere words of ours.” Id. “The
purpose of the separation and equilibration of powers
in general . . . was not merely to assure effective
government but to preserve individual freedom.” Id.
at 727.

This principle of preserving liberty applies both to
the horizontal separation of powers among the
branches of government, and the vertical separation
of powers between the federal government and the
States. “The federal system rests on what might at
first seem a counterintuitive insight, that ‘freedom is
enhanced by the creation of two governments, not
one.” Bond v. United States, 564 U.S. 211, 220-21
(2011) (quoting Alden v. Maine, 527 U.S. 706, 758
(1999)). “[Flederalism secures to citizens the liberties
that derive from the diffusion of sovereign power.”
Bond, 564 U.S. at 221 (2011) (quoting New York v.
United States, 505 U.S. 144, 181 (1992)). “Federalism
also protects the liberty of all persons within a State
by ensuring that laws enacted in excess of delegated
governmental power cannot direct or control their
actions.” Id. Moreover, “federalism enhances the
opportunity of all citizens to participate in
representative government.” FERC v. Mississippi,
456 U.S. 742, 789 (1982) (O’Connor, J., concurring in
part and dissenting in part). “Just as the separation
and independence of the coordinate branches of the
Federal Government serve to prevent the
accumulation of excessive power in any one branch, a
healthy balance of power between the States and the
Federal Government will reduce the risk of tyranny





and abuse from either front.” Gregory v. Ashcroft, 501
U.S. 452, 458 (1991).

The explicit grant of authority to state
Legislatures in the Electors Clause effects both a
horizontal and a vertical separation of powers. The
Clause allocates to each State—not to federal actors—
the authority to dictate the manner of selecting
Presidential Electors. And within each State, it
explicitly allocates that authority to a single branch of
state government: to the “Legislature thereof.” U.S.
CONST. art. II, § 1, cl. 4.

It is no accident that the Constitution allocates
such authority to state Legislatures, rather than
executive officers such as Secretaries of State, or
judicial officers such as state Supreme Courts. The
Constitutional Convention’s delegates frequently
recognized that the Legislature is the branch most
responsive to the People and most democratically
accountable. See, e.g., Robert G. Natelson, The
Original Scope of the Congressional Power to Regulate
Elections, 13 U.PA. J. CONST. L. 1, 31 (2010) (collecting
ratification documents expressing that state
legislatures were most likely to be in sympathy with
the interests of the people); Federal Farmer, No. 12
(1788), reprinted in 2 THE FOUNDERS CONSTITUTION
(Philip B. Kurland & Ralph Lerner eds., 1987)
(arguing that electoral regulations “ought to be left to
the state legislatures, they coming far nearest to the
people themselves”); THE FEDERALIST NO. 57, at
350 (C. Rossiter, ed. 2003) (Madison, J.) (stating that
the “House of Representatives is so constituted as to
support in its members an habitual recollection of
their dependence on the people”); id. (stating that the
“vigilant and manly spirit that actuates the people of





America” is greatest restraint on the House of
Representatives).

Democratic accountability in the method of
selecting the President of the United States is a
powerful bulwark safeguarding individual liberty. By
1dentifying the “Legislature thereof” in each State as
the regulator of elections for federal officers, the
Electors Clause of Article II, § 1 prohibits the very
arrogation of power over Presidential elections by
non-legislative officials that the Defendant States
perpetrated 1in this case. By violating the
Constitution’s separation of powers, these non-
legislative actors undermined the liberty of all
Americans, including the voters in amici States.

II. Stripping Away Safeguards From Voting by
Mail Exacerbates the Risks of Fraud.

By stripping away critical safeguards against
ballot fraud in voting by mail, non-legislative actors in
the Defendant States inflicted another grave injury on
the conduct of the recent election: They enhanced the
risks of fraudulent voting by mail without authority.
An impressive body of public evidence demonstrates
that voting by mail presents unique opportunities for
fraud and abuse, and that statutory safeguards are
critical to reduce such risks of fraud.

For decades prior to 2020, responsible observers
emphasized the risks of fraud in voting by mail, and
the importance of imposing safeguards on the process
of voting by mail to allay such risks. For example, in
Crawford v. Marion County Election Board, this Court
held that fraudulent voting “perpetrated using
absentee ballots” demonstrates “that not only is the
risk of voter fraud real but that it could affect the





outcome of a close election.” Crawford v. Marion
County Election Bd., 553 U.S. 181, 195-96 (2008)
(opinion of Stevens, J.) (emphasis added).

As noted by Plaintiff, the Carter-Baker
Commission on Federal Election Reform emphasized
the same concern. The bipartisan Commission—co-
chaired by former President Jimmy Carter and former
Secretary of State James A. Baker—determined that
“[a]bsentee ballots remain the largest source of
potential voter fraud.” BUILDING CONFIDENCE IN U.S.
ELECTIONS: REPORT OF THE COMMISSION ON FEDERAL
ELECTION REFORM, at 46 (Sept. 2005) (“Carter-Baker
Report”).2 According to the Carter-Baker Commission,
“[a]bsentee balloting is vulnerable to abuse in several
ways.” Id. “Blank ballots mailed to the wrong address
or to large residential buildings might be intercepted.”
Id. “Citizens who vote at home, at nursing homes, at
the workplace, or in church are more susceptible to
pressure, overt and subtle, or to intimidation.” Id.
“Vote buying schemes are far more difficult to detect
when citizens vote by mail.” Id.

Thus, the Commission noted that “absentee
balloting in other states has been a major source of
fraud.” Id. at 35. It emphasized that voting by mail
“Increases the risk of fraud.” Id. And the Commission
recommended that “States ... need to do more to
prevent ... absentee ballot fraud.” Id. at v.

The Commission specifically recommended that
States should implement and reinforce safeguards to
prevent fraud in voting by mail. The Commission
recommended that “States should make sure that

2 Available at https://www.legislationline.org/down-
load/id/1472/file/-3b50795b2d0374cbef5c29766256.pdf.
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absentee ballots received by election officials before
Election Day are kept secure until they are opened
and counted.” Id. at 46. It also recommended that
States  “prohibit[]  ‘third-party’ organizations,
candidates, and political party activists from handling
absentee ballots.” Id. And the Commission
highlighted that a particular state “appear[ed] to have
avoided significant fraud in its vote-by-mail elections
by introducing safeguards to protect ballot integrity,
including signature verification.” Id. at 35 (emphasis
added). The Commission concluded that “[v]ote by
mail i1s ... likely to increase the risks of fraud and
contested elections ... where the safeguards for ballot
integrity are weaker.” Id.

The most recent edition of the U.S. Department of
Justice’s Manual on Federal Prosecution of Election
Offenses, published by its Public Integrity Section,
highlights the very same concerns about fraud in
voting by mail. U.S. Dep’t of Justice, Federal
Prosecution of Election Offenses (8th ed. Dec. 2017), at
28-29 (“DOJ Manual”).3 The Manual states:
“Absentee ballots are particularly susceptible to
fraudulent abuse because, by definition, they are
marked and cast outside the presence of election
officials and the structured environment of a polling
place.” Id. The Manual reports that “the more common
ways” that election-fraud “crimes are committed
include ... [o]btaining and marking absentee ballots
without the active input of the voters involved.” Id. at
28. And the Manual notes that “[a]bsentee ballot

3 Available at https://www.justice.gov/crimi-
nal/file/1029066/download.
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frauds” committed both with and without the voter’s
participation are “common.” Id. at 29.

Similarly, the U.S. Government Accountability
Office concluded that many crimes of election fraud
likely go undetected. In 2014, discussing election
fraud, the GAO reported that “crimes of fraud, in
particular, are difficult to detect, as those involved are
engaged in intentional deception.” GAO-14-634,
Elections: Issues Related to State Voter Identification
Laws 62-63 (U.S. Gov't Accountability Office Sept.
2014).4

Despite the difficulties of detecting fraud
schemes, recent experience contains many well-
documented examples of absentee ballot fraud. For
example, the News21 database, which was compiled
to refute arguments that voter fraud is prevalent,
1dentified 491 cases of absentee ballot over the 12-year
period from 2000 to 2012—approximately 41 cases per
year. See News21, Election Fraud in America.5 This
database reports that “Absentee Ballot Fraud” was
“[t]he most prevalent fraud” in America, comprising
“24 percent (491 cases)” of all cases reported in the
public records surveyed. Id. Moreover, the database
indicates that this number undercounts the total
incidence of reported cases of absentee ballot fraud,
because it was based on public-record requests to
state and local government entities, many of which
did not respond. Id.

4 Available at https://www.gao.gov/assets/670/665966.pdf.

5 Available at https://votingrights.news21.com/interactive/elec-
tion-fraud-data-
base/&xi1d=17259,15700023,15700124,15700149,15700186,1570
0191,15700201,15700237,15700242
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Likewise, the Heritage Foundation’s online
database of election-fraud cases—which includes only
a “sampling” of cases that resulted in an adjudication
of fraud, such as a criminal conviction or civil
penalty—identified 207 cases of proven “fraudulent
use of absentee ballots” in the United States. The
Heritage Foundation, Election Fraud Cases.® Again,
this database undercounts the incidence of cases of
election fraud: “The Heritage Foundation’s Election
Fraud Database presents a sampling of recent proven
instances of election fraud from across the country.
This database is not an exhaustive or comprehensive
lList.” Id.

The public record abounds with recent examples
of such fraudulent absentee-ballot schemes. For
example, in November 2019, the mayor of Berkeley,
Missouri was indicted on five felony counts of
absentee ballot fraud for changing votes on absentee
ballots to help him and his political allies to get
elected. Brian Heffernan, Berkeley Mayor Hoskins
Charged with 5 Felony Counts of Election Fraud, ST.
Louis PuBLic RADIO (Nov. 21, 2019).” Mayor Hoskins’
scheme included “going to the home of elderly ...
residents” to harvest absentee ballots, “filling out
absentee ballot applications for voters and having his
campaign workers do the same,” and “altering
absentee ballots” after he had procured them from
voters. Id. Again, in 2016, a state House race in
Missouri was overturned amid allegations of

6 Available at https://www.heritage.org/voterfraud/search?com-
bine=&state=All&year=&case_type=All&fraud_type=24489&pa
ge=12.

7 Available at https://news.stlpublicradio.org/post/berkeley-
mayor-hoskins-charged-5-felony-counts-election-fraud#stream/0
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widespread absentee-ballot fraud that had occurred
across multiple election cycles in the same
community. Sarah Fenske, FBI, Secretary of State
Asking Questions About St. Louis Statehouse Race,
RIVERFRONT TIMES (Aug. 16, 2016).8 One candidate
stated that it was widely known in the community
that the incumbent ran an “absentee game” that
resulted in the absentee vote tipping the outcome in
her favor in multiple close elections. Id.

Other States have similar experiences. In 2018, a
federal Congressional race was overturned in North
Carolina, and eight political operatives were indicted
for fraud, 1n an absentee-ballot scheme that sufficed
to change the outcome of the election. Richard
Gonzales, North Carolina GOP Operative Faces New
Felony Charges That Allege Ballot Fraud, NPR.ORG,
(July 30, 2019).9 The indicted operatives “had
improperly collected and possibly tampered with
ballots,” and were charged with “improperly mailing
in absentee ballots for someone who had not mailed it
themselves.” Id.

In the North Carolina case, the lead investigator
testified that the investigation was “a continuous
case” over two election cycles, and that the scheme
involved collecting absentee ballots from voters,
altering the absentee ballots, and forging witness
signatures on the ballots. See In re: Investigation of
Irregularities Affecting Counties Within the 9th

8 Available at https://www.river-
fronttimes.com/newsblog/2016/08/16/fbi-secretary-of-state-ask-
ing-questions-about-st-louis-statehouse-race.

9 Available at https://www.npr.org/2019/07/30/746800630/north-
carolina-gop-operative-faces-new-felony-charges-that-allege-bal-
lot-fraud.
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Congressional District, North Carolina Board of
Elections, Evidentiary Hearing, at 2-3.10 The
investigators described it as a “coordinated, unlawful,
and substantially resourced absentee ballots scheme.”
Id. at 2. According to the investigators’ trial
presentation, the investigation involved 142 voter
interviews, 30 subject and witness interviews, and
subpoenas of documents, financial records, and phone
records. Id. at 3. The perpetrators collected absentee
ballots and falsified ballot witness certifications
outside the presence of the voters. Id. at 10, 13. The
congressional election at issue was decided by margin
of less than 1,000 votes. Id. at 4. The scheme involved
the submission of well over 1,000 fraudulent absentee
ballots and request forms. Id. at 11. The perpetrators
took extensive steps to conceal the fraudulent scheme,
which lasted over multiple election cycles before it
was detected. Id. at 14.

Similarly, in 2016, a politician in the Bronx was
indicted and pled guilty to 242 counts of election fraud
based on an absentee ballot fraud scheme. Ben
Kochman, Bronx politician pleads guilty in absentee
ballot scheme for Assembly election, NEW YORK DAILY
NEWS (Nov. 22, 2016).11 Despite pleading guilty to 242
felonies involving absentee ballot fraud in an election
that was decided by two votes, the defendant received
no jail time and vowed to run for office again after a
short disqualification period. Id.

10 Available at https://images.ra-
dio.com/wbt/Voter%20ID_%20Website.pdf.
11 Available at http://www.nydailynews.com/new-york/nyc-

crime/bronx-pol-pleads-guilty-absentee-ballot-scheme-article-
1.2884009.
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The increases in mail-in voting due to the COVID-
19 pandemic likewise increased opportunities for
fraud. For instance, in May 2020, the leader of the
New Jersey NAACP called for an election in Paterson,
New Jersey to be overturned due to widespread mail-
in ballot fraud. See Jonathan Dienst et al., NJ NAACP
Leader Calls for Paterson Mail-In Vote to Be Canceled
Amid Corruption Claims, NBC NEW YORK (May 27,
2020).12 “Invalidate the election. Let’s do it again,’
[the NAACP leader]| said amid reports more that 20
percent of all ballots were disqualified, some in
connection with voter fraud allegations.” Id.

Hundreds of other reported cases highlight the
same concerns about the vulnerability of voting by
mail to fraud and abuse. Recently, a Missouri court
considered extensive expert testimony reviewing
absentee-ballot fraud cases like these. Findings of
Fact, Conclusions of Law, and Final Judgment in Mo.
State Conference of the NAACP v. State, No. 20AC-
CC00169-01 (Circuit Court of Cole County, Missouri
Sept. 24, 2020), affd, 607 S.W.3d 728 (Mo. banc Oct.
9, 2020) (“Mo. NAACP”). The court held that cases of
absentee-ballot fraud “have several common features
that persist across multiple recent cases: (1) close
elections; (2) perpetrators who are candidates,
campaign workers, or political consultants, not
ordinary voters; (3) common techniques of ballot
harvesting; (4) common techniques of signature
forging; (5) fraud that persisted across multiple
elections before it was detected; (6) massive resources

12 Available at https://[www.nbcnewyork.com/news/politics/nj-
naacp-leader-calls-for-paterson-mail-in-vote-to-be-canceled-
amid-fraud-claims/2435162/.
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required to investigate and prosecute the fraud; and
(7) lenient criminal penalties.” Id. at 17. Thus, the
court concluded “that fraud in voting by mail is a
recurrent problem, that it is hard to detect and
prosecute, that there are strong incentives and weak
penalties for doing so, and that it has the capacity to
affect the outcome of close elections.” Id. The court
held that “the threat of mail-in ballot fraud is real.”
Id. at 2.

III. The Bill of Complaint Alleges that the
Defendant States Unconstitutionally
Abolished Critical Safeguards Against
Fraud in Voting by Malil.

The Bill of Complaint alleges that non-legislative
actors 1n each Defendant State unconstitutionally
abolished or diluted statutory safeguards against
fraud enacted by their state Legislatures, in violation
of the Presidential Electors Clause. U.S. CONST. art.
II, § 1, cl. 4. All the unconstitutional changes to
election procedures identified in the Bill of Complaint
have two common features: (1) They abrogated
statutory safeguards against fraud that responsible
observers have long recommended for voting by mail,
and (2) they did so in a way that predictably conferred
partisan advantage on one candidate in the
Presidential election. Such allegations are serious,
and they warrant this Court’s review.

Abolishing signature verification. First, the
proposed Bill of Complaint alleges that non-legislative
actors in Pennsylvania, Michigan, and Georgia
unilaterally abolished or weakened signature-
verification requirements for mailed ballots. It
alleges that Pennsylvania’s Secretary of State
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abrogated Pennsylvania’s statutory signature-
verification requirement for mail-in ballots In a
“friendly” settlement of a lawsuit brought by activists.
Bill of Complaint, 9 44-46. It alleges that Michigan’s
Secretary of State permitted absentee ballot
applications online, with no signature at all, in
violation of Michigan statutes, id. 19 85-89; and that
election officials in Wayne County, Michigan simply
disregarded  statutory  signature  verification
requirements, id. Y 92-95. And it alleges that
Georgia’s Secretary of State unilaterally abrogated
Georgia’s statute authorizing county registrars to
engage in signature verification for absentee ballots
in another lawsuit settlement. Id. 99 66-72.

In addition to violating the Electors Clause, these
actions, as alleged, contradict fundamental principles
of ballot security. As noted above, the Carter-Baker
Report highlighted the importance of “signature
verification” as a critical “safeguard[] to protect ballot
integrity” for ballots cast by mail. Carter-Baker
Report, supra, at 35 (emphasis added). Without
safeguards such as signature verification, the Report
stated that “[v]ote by mail is ... likely to increase the
risks of fraud and contested elections ... where the
safeguards for ballot integrity are weaker.” Id. The
importance of signature verification is hard to
overstate, because absentee-ballot fraud schemes
commonly involve “common techniques of signature
forging,” typically by nefarious actors who are
unfamiliar with the voter’s signature. Mo. NAACP,
supra, at 17. Verifying the voter’s signature thus
provides a fundamental safeguard against fraud.

Insecure ballot handling. The Bill of
Complaint alleges that non-legislative actors changed
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or abolished statutory rules for the secure handling of
absentee and mail-in ballots in Pennsylvania,
Michigan, and Wisconsin. It alleges that election
officials in Democratic areas of Pennsylvania violated
state statutes by opening and reviewing mail-in
ballots that were required to be kept locked and secure
until Election Day. Bill of Complaint, 9 50-51. It
alleges that Michigan’s Secretary of State, acting in
violation of state law, sent 7.7 million unsolicited
absentee-ballot applications to Michigan voters, thus
“flooding Michigan with millions of absentee ballot
applications prior to the 2020 general election.” Id.
99 80-84. And it alleges that the Wisconsin Election
Commission violated state law by placing hundreds of
unmonitored boxes for the submission of absentee and
mail-in ballots around the State, concentrated in
heavily Democratic areas. Id. 9 107-114.

In addition to violating the Electors Clause,
these actions, as alleged, contradict commonsense
ballot-security recommendations. The Department of
Justice’s Manual on Federal Prosecution of Election
Offenses notes that vulnerability to mishandling is
what makes absentee ballots “particularly susceptible
to fraudulent abuse” because “they are marked and
cast outside the presence of election officials and the
structured environment of a polling place.” DOJ
Manual, at 28-29.  According to the Manual,
“[o]btaining and marking absentee ballots without the
active input of the voters involved” is one of “the more
common ways  that election fraud “crimes are
committed.” Id. at 28. For this reason, the Carter-
Baker Commission made recommendations in favor of
preventing such insecurity in the handling of ballots.
For example, the Commission recommended that
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“States should make sure that absentee ballots
received by election officials before Election Day are
kept secure until they are opened and counted.” Id. at
46. It also recommended that States “prohibit[] ‘third-
party’ organizations, candidates, and political party
activists from handling absentee ballots.” Id.
Inconsistent Statewide Standards. The Bill
of Complaint alleges that the Defendant States
provided different standards and treatment for mail-
in ballots submitted in different areas of each State,
and that this differential treatment uniformly
provided a partisan advantage to one side in the
Presidential election. It alleges that election officials
in Philadelphia and Allegheny County, Pennsylvania,
applied different standards to voters in those
Democratic strongholds than applied to other voters
in Pennsylvania, in violation of state law. Bill of
Complaint, 99 52-54. Similarly, it alleges that
Milwaukee, Wisconsin violated state law by
authorizing election officials to “correct” disqualifying
omissions on ballot envelopes by entering information
that the voter should have entered with a red pen,
while no similar “correction” process was granted to
other voters in that State. Id. 9 123-127. And it
alleges that Wayne County, Michigan provided
differential treatment of its voters, in violation of
state statutes, by simply ignoring statutorily required
signature-verification requirements. Id. 49 92-95.
Such differential treatment, as alleged under
circumstances raising concerns of partisan bias,
contradicts universal recommendations for integrity
and public confidence in elections. As this Court
stated in Bush v. Gore, “[t]he idea that one group can
be granted greater voting strength than another is
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hostile to the one man, one vote basis of our
representative government.” 531 U.S. at 107 (quoting
Moore v. Ogilvie, 394 US 814 (1969)). The Carter-
Baker Report noted that “inconsistent or incorrect
application of electoral procedures may have the effect
of discouraging voter participation and may, on
occasion, raise questions about bias in the way
elections are conducted.” Carter-Baker Report, at 49.
“Such problems raise public suspicions or may provide
grounds for the losing candidate to contest the result
in a close election.” Id.

Excluding Bipartisan Observers. The Bill
of Complaint alleges that certain counties in
Defendant States excluded bipartisan observers from
the ballot-opening and ballot-counting processes. For
example, it alleges that election officials in
Philadelphia and Allegheny County, Pennsylvania,
violated state law by excluding Republican observers
from the opening, counting, and recording of absentee
ballots in those counties. Bill of Complaint, § 49. And
it alleges that election officials in Wayne County,
Michigan violated state statutes by systematically
excluding poll watchers from the counting and
recording of absentee ballots. Id. 99 90-91.

Such actions, as alleged, raise concerns about
the integrity of the vote count in those counties. As
the Carter-Baker Report emphasized, States should
“provide observers with meaningful opportunities to
monitor the conduct of the election.” Carter-Baker
Report, at 47. “To build confidence in the electoral
process, it 1s important that elections be administered
in a neutral and professional manner,” without the
appearance of partisan bias.” Id. at 49. When
observers of one political party are illegally and
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systematically excluded from observing the vote
count, “the appearance of partisan bias” is inevitable.
Id. For counties in Defendant States to exclude
Republican observers weakens public confidence in
the electoral process and raises grave concerns about
the integrity of ballot counting in those counties.

Extending the Deadline to Receive Ballots.
The Bill of Complaint alleges that a non-legislative
actor in Pennsylvania—its Supreme Court—extended
the statutory deadline to receive absentee and mail-in
ballots without authorization from the “Legislature
thereof,” and that it directed that ballots with 1llegible
postmarks or no postmarks at all would be deemed
timely if received within the extended deadline. Bill
of Complaint, 99 48, 55. Again, these non-legislative
changes raise concerns about election integrity in
Pennsylvania. They created a post-election window of
time during which nefarious actors could wait and see
whether the Presidential election would be close, and
whether perpetrating fraud in Pennsylvania would be
worthwhile. And they enhanced the opportunities for
fraud by mandating that late ballots must be counted
even when they are not postmarked or have no legible
postmark, and thus there is no evidence they were
mailed by Election Day.

These changes created needless vulnerability to
actual fraud and undermined public confidence in the
election. As the Department of Justice’s Manual of
Federal Prosecution of Election Offenses states, “the
conditions most conducive to election fraud are close
factional competition within an electoral jurisdiction
for an elected position that matters.” DOJ Manual, at
2-3. “[E]lection fraud is most likely to occur in
electoral jurisdictions where there is close factional
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competition for an elected position that matters.” Id.
at 27. That statement exactly describes the conditions
in each of the Defendant States in the recent
Presidential election.

CONCLUSION

The allegations in the Bill of Complaint raise
important constitutional issues under the Electors
Clause of Article II, § 1. They also raise serious
concerns relating to election integrity and public
confidence in elections. These are questions of great
public importance that warrant this Court’s attention.
The Court should grant the Plaintiff's Motion for
Leave to File Bill of Complaint.
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From: Harley Kirkland

To: Avery Wilks

Cc: David Leggett; Elizabeth Beckwith; Robert Kittle

Subject: RE: Post and Courier 1/12/2021 FOIA for Attorney General records
Date: Friday, January 15, 2021 10:00:26 AM

Attachments: Wilks - FOIA Response (02468235xD2C78).PDF

Mr. Wilks,
Please see the attached correspondence from the South Carolina Attorney General’s Office.

Sincerely yours,

Harley L. Kirkland

Assistant Deputy Attorney General
Office of the Attorney General
State of South Carolina

Post Office Box 11549
Columbia, South Carolina 29211
Phone: 803.734.0406
Fax:  803.734.3677

E-mail: HKirkland@scag.gov

From: Avery Wilks <AWilks@postandcourier.com>

Sent: Tuesday, January 12, 2021 9:25 AM

To: FOIA <foia@scag.gov>

Subject: Post and Courier 1/12/2021 FOIA for Attorney General records

To whom it may concern,
This is a request under the S.C. Freedom of Information Act.

This request seeks access to inspect and/or copy any exchange of communications between
Attorney General Alan Wilson and Republican Attorneys General Association Executive
Director Adam Piper since Dec. 7.

We define "communications" as emails and text messages sent or received on the attorney
general's government or personal accounts and devices.

If the requested records sought here are routinely kept electronically, | ask that they be
produced in the same manner —which will reduce, if not eliminate, any cost associated with
compliance of this request.

To the extent that there is any associated cost, | ask that you waive it as permitted by the FOIA
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ALAN WILSON
ATTORNEY GENERAL

January 15, 2021

VIA EMAIL
AWilks@postandcourier.com
Mr. Avery Wilks

Re:  Freedom of Information Act (“FOIA™) chluest
Dear Mr. Wilks,

The South Carolina Attorney General’s Office (the “Office™) is in receipt of your request
for public records pursuant to the South Carolina FOIA. Specifically, you have requested the

following:

any exchange of communications between Attorney General Alan Wilson and
Republican Attorneys General Association Executive Director Adam Piper since Dec. 7.

The records of the Office were searched, and there are no public records responsive to your
request.

Sincerely yours, ~

Harley L. Kirkland
Assistant Deputy Attorney General

REMBERT C. DENNIS BUILDING o POST OFFICE BOX 11549 o COLUMBIA, SC 29211-1549 o TELEPHONE 803-734-3970  FACSIMILE 803-734-3677






as a matter of public interest. If you choose not to waive the fee, | ask that you contact me
with an estimated cost before proceeding with fulfilling the request.

If you contend one or more of the responsive records is exempt from disclosure, | ask that you
exercise your authority under the FOIA to waive the exemption. If you are unwilling to waive
the exemption, you must separate the exempt and nonexempt materials and produce the
nonexempt materials. Further, | ask that you identify the materials withheld and specifically
identify the exemption relied upon in withholding the record.

Please feel free to contact me with any questions. My number is 803-374-3115.

All the best,
-Avery

Avery G. Wilks

Projects reporter, Charleston Post and Courier
Cell: 803-374-3115

Twitter: @AveryGWilks
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general's government or personal accounts and devices.
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Here’s the amicus | was telling you about so you can read it in all your free time (HA!). Just so you’ll
have a better understanding of the issue if and when something else comes up again.
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STATEMENT OF INTEREST OF AMICI

“In the context of a Presidential election,” state
actions “implicate a uniquely important national
interest,” because “the impact of the votes cast in each
State is affected by the votes cast for the various
candidates 1n other States.” Anderson v. Celebrezze,
460 U.S. 780, 794-95 (1983). “For the President and
the Vice President of the United States are the only
elected officials who represent all the voters in the
Nation.” Id.

Amict curiae are the States of Missouri,
Alabama, Arkansas, Florida, Indiana, Kansas,
Louisiana, Mississippi, Montana, Nebraska, North
Dakota, Oklahoma, South Carolina, South Dakota,
Tennessee, Utah, and West Virginia.! Amici have
several important interests in this case. First, the
States have a strong interest in safeguarding the
separation of powers among state actors in the
regulation of Presidential elections. The Electors
Clause of Article II, § 1 carefully separates power
among state actors, and it assigns a specific function
to the “Legislature thereof” in each State. U.S. CONST.
art. II, § 1, cl. 4. Our system of federalism relies on
separation of powers to preserve liberty at every level
of government, and the separation of powers in the
Electors Clause is no exception. The States have a
strong interest in preserving the proper roles of state
legislatures in the administration of federal elections,
and thus safeguarding the individual liberty of their
citizens.

1 This brief is filed under Supreme Court Rule 37.4, and all coun-
sel of record received timely notice of the intent to file this amicus
brief under Rule 37.2.





Second, amici States have a strong interest in
ensuring that the votes of their own citizens are not
diluted by the unconstitutional administration of
elections in other States. When non-legislative actors
in other States encroach on the authority of the
“Legislature thereof’” in that State to administer a
Presidential election, they threaten the liberty, not
just of their own citizens, but of every citizen of the
United States who casts a lawful ballot in that
election—including the citizens of amici States.

Third, for similar reasons, amici States have a
strong interest in safeguarding against fraud in
voting by mail during Presidential elections. “Every
voter” in a federal election, “has a right under the
Constitution to have his vote fairly counted, without
its being distorted by fraudulently cast votes.”
Anderson v. United States, 417 U.S. 211, 227 (1974).
Plaintiff's Bill of Complaint alleges that non-
legislative actors in the Defendant States stripped
away important safeguards against fraud in voting by
mail that had been enacted by the Legislature in each
State. Amici States share a wvital interest in
protecting the integrity of the truly national election
for President and Vice President of the United States.

SUMMARY OF ARGUMENT

The Bill of Complaint raises constitutional
questions of great public importance that warrant this
Court’s review. First, like every similar provision in
the Constitution, the separation-of-powers provision
of the Electors Clause provides an important
structural check on government designed to protect
individual liberty. By allocating authority over





Presidential electors to the “Legislature thereof” in
each State, the Clause separates powers both
vertically and horizontally, and it confers authority on
the branch of state government most responsive to the
democratic will. Encroachments on the authority of
state Legislatures by other state actors violate the
separation of powers and threaten individual liberty.

The unconstitutional encroachments on the
authority of state Legislatures in this case raise
particularly grave concerns. For decades, responsible
observers have cautioned about the risks of fraud and
abuse in voting by mail, and they have urged the
adoption of statutory safeguards to prevent such
fraud and abuse. In the numerous cases identified in
the Bill of Complaint, non-legislative actors in each
Defendant State repeatedly stripped away the
statutory safeguards that the “Legislature thereof”
had enacted to protect against fraud in voting by mail.
These changes removed protections that responsible
actors had recommended for decades to guard against
fraud and abuse in voting by mail. The allegations in
the Bill of Complaint raise important questions about
election integrity and public confidence in the
administration of Presidential elections. This Court
should grant Plaintiff leave to file the Bill of
Complaint.

ARGUMENT

The Electors Clause provides that each State
“shall appoint” its Presidential electors “in such
Manner as the Legislature thereof may direct.” U.S.
CONST. art. II, § 1, cl. 4 (emphasis added). Moreover,
“[oJur constitutional system of representative
government only works when the worth of honest





ballots is not diluted by invalid ballots procured by
corruption.” U.S. Dep’t of Justice, Federal Prosecution
of Election Offenses, at 1 (8th ed. Dec. 2017). “When
the election process 1is corrupted, democracy 1is
jeopardized.” Id. The proposed Bill of Complaint
raises  serious concerns about both  the
constitutionality and ballot security of election
procedures in the Defendant States. Given the
importance of public confidence in American elections,
these allegations raise questions of great public
importance that warrant this Court’s expedited
review.

I. The Separation-of-Powers Provision of the
Electors Clause Is a Structural Check on
Government That Safeguards Liberty.

Article II requires that each State “shall appoint”
its Presidential electors “in such Manner as the
Legislature thereof may direct.” U.S. CONST. art. II,
§ 1, cl. 4 (emphasis added); see also id. art. I, § 4, cl. 2
(providing that, in each State, the “Legislature
thereof” shall establish “[t]he Times, Places and
Manner of holding Elections for Senators and
Representatives”).

Thus, “in the case of a law enacted by a state
legislature applicable not only to elections to state
offices, but also to the selection of Presidential
electors, the legislature is not acting solely under the
authority given it by the people of the State, but by
virtue of a direct grant of authority made under Art.
I, § 1, cl. 2, of the United States Constitution.” Bush
v. Palm Beach Cty. Canvassing Bd., 531 U.S. 70, 76
(2000). “[T]he state legislature’s power to select the





manner for appointing electors is plenary.” Bush v.
Gore, 531 U.S. 98, 104 (2000).

Here, as set forth in the Bill of Complaint, non-
legislative actors in each Defendant State have
purported to “alter[] an important statutory provision
enacted by the [State’s] Legislature pursuant to its
authority under the Constitution of the United States
to make rules governing the conduct of elections for
federal office.” Republican Party of Pennsylvania v.
Boockvar, No. 20-542, 2020 WL 6304626, at *1 (U.S.
Oct. 28, 2020) (Statement of Alito, J.). See Bill of
Complaint, 99 41-127. In doing so, these non-
legislative actors may have encroached upon the
“plenary” authority of those States’ respective
legislatures over the conduct of the Presidential
election in each State. Bush v. Gore, 531 U.S. at 104.
This encroachment on the authority of each State’s
Legislature violated the separation of powers set forth
in the Electors Clause. “[Iln the context of a
Presidential election, state-imposed restrictions
1mplicate a uniquely important national interest. For
the President and the Vice President of the United
States are the only elected officials who represent all
the voters in the Nation.” Anderson, 460 U.S. at 794—
795.

In every other context, this Court recognizes that
the Constitution’s separation-of-powers provisions are
designed to preserve liberty. “It is the proud boast of
our democracy that we have ‘a government of laws,
and not of men.” Morrison v. Olson, 487 U.S. 654, 697
(1988) (Scalia, J., dissenting). “The Framers of the
Federal Constitution . . . viewed the principle of
separation of powers as the absolutely central
guarantee of a just Government.” Id. “Without a





secure structure of separated powers, our Bill of
Rights would be worthless, as are the bills of rights of
many nations of the world that have adopted, or even
1mproved upon, the mere words of ours.” Id. “The
purpose of the separation and equilibration of powers
in general . . . was not merely to assure effective
government but to preserve individual freedom.” Id.
at 727.

This principle of preserving liberty applies both to
the horizontal separation of powers among the
branches of government, and the vertical separation
of powers between the federal government and the
States. “The federal system rests on what might at
first seem a counterintuitive insight, that ‘freedom is
enhanced by the creation of two governments, not
one.” Bond v. United States, 564 U.S. 211, 220-21
(2011) (quoting Alden v. Maine, 527 U.S. 706, 758
(1999)). “[Flederalism secures to citizens the liberties
that derive from the diffusion of sovereign power.”
Bond, 564 U.S. at 221 (2011) (quoting New York v.
United States, 505 U.S. 144, 181 (1992)). “Federalism
also protects the liberty of all persons within a State
by ensuring that laws enacted in excess of delegated
governmental power cannot direct or control their
actions.” Id. Moreover, “federalism enhances the
opportunity of all citizens to participate in
representative government.” FERC v. Mississippi,
456 U.S. 742, 789 (1982) (O’Connor, J., concurring in
part and dissenting in part). “Just as the separation
and independence of the coordinate branches of the
Federal Government serve to prevent the
accumulation of excessive power in any one branch, a
healthy balance of power between the States and the
Federal Government will reduce the risk of tyranny





and abuse from either front.” Gregory v. Ashcroft, 501
U.S. 452, 458 (1991).

The explicit grant of authority to state
Legislatures in the Electors Clause effects both a
horizontal and a vertical separation of powers. The
Clause allocates to each State—not to federal actors—
the authority to dictate the manner of selecting
Presidential Electors. And within each State, it
explicitly allocates that authority to a single branch of
state government: to the “Legislature thereof.” U.S.
CONST. art. II, § 1, cl. 4.

It is no accident that the Constitution allocates
such authority to state Legislatures, rather than
executive officers such as Secretaries of State, or
judicial officers such as state Supreme Courts. The
Constitutional Convention’s delegates frequently
recognized that the Legislature is the branch most
responsive to the People and most democratically
accountable. See, e.g., Robert G. Natelson, The
Original Scope of the Congressional Power to Regulate
Elections, 13 U.PA. J. CONST. L. 1, 31 (2010) (collecting
ratification documents expressing that state
legislatures were most likely to be in sympathy with
the interests of the people); Federal Farmer, No. 12
(1788), reprinted in 2 THE FOUNDERS CONSTITUTION
(Philip B. Kurland & Ralph Lerner eds., 1987)
(arguing that electoral regulations “ought to be left to
the state legislatures, they coming far nearest to the
people themselves”); THE FEDERALIST NO. 57, at
350 (C. Rossiter, ed. 2003) (Madison, J.) (stating that
the “House of Representatives is so constituted as to
support in its members an habitual recollection of
their dependence on the people”); id. (stating that the
“vigilant and manly spirit that actuates the people of





America” is greatest restraint on the House of
Representatives).

Democratic accountability in the method of
selecting the President of the United States is a
powerful bulwark safeguarding individual liberty. By
1dentifying the “Legislature thereof” in each State as
the regulator of elections for federal officers, the
Electors Clause of Article II, § 1 prohibits the very
arrogation of power over Presidential elections by
non-legislative officials that the Defendant States
perpetrated 1in this case. By violating the
Constitution’s separation of powers, these non-
legislative actors undermined the liberty of all
Americans, including the voters in amici States.

II. Stripping Away Safeguards From Voting by
Mail Exacerbates the Risks of Fraud.

By stripping away critical safeguards against
ballot fraud in voting by mail, non-legislative actors in
the Defendant States inflicted another grave injury on
the conduct of the recent election: They enhanced the
risks of fraudulent voting by mail without authority.
An impressive body of public evidence demonstrates
that voting by mail presents unique opportunities for
fraud and abuse, and that statutory safeguards are
critical to reduce such risks of fraud.

For decades prior to 2020, responsible observers
emphasized the risks of fraud in voting by mail, and
the importance of imposing safeguards on the process
of voting by mail to allay such risks. For example, in
Crawford v. Marion County Election Board, this Court
held that fraudulent voting “perpetrated using
absentee ballots” demonstrates “that not only is the
risk of voter fraud real but that it could affect the





outcome of a close election.” Crawford v. Marion
County Election Bd., 553 U.S. 181, 195-96 (2008)
(opinion of Stevens, J.) (emphasis added).

As noted by Plaintiff, the Carter-Baker
Commission on Federal Election Reform emphasized
the same concern. The bipartisan Commission—co-
chaired by former President Jimmy Carter and former
Secretary of State James A. Baker—determined that
“[a]bsentee ballots remain the largest source of
potential voter fraud.” BUILDING CONFIDENCE IN U.S.
ELECTIONS: REPORT OF THE COMMISSION ON FEDERAL
ELECTION REFORM, at 46 (Sept. 2005) (“Carter-Baker
Report”).2 According to the Carter-Baker Commission,
“[a]bsentee balloting is vulnerable to abuse in several
ways.” Id. “Blank ballots mailed to the wrong address
or to large residential buildings might be intercepted.”
Id. “Citizens who vote at home, at nursing homes, at
the workplace, or in church are more susceptible to
pressure, overt and subtle, or to intimidation.” Id.
“Vote buying schemes are far more difficult to detect
when citizens vote by mail.” Id.

Thus, the Commission noted that “absentee
balloting in other states has been a major source of
fraud.” Id. at 35. It emphasized that voting by mail
“Increases the risk of fraud.” Id. And the Commission
recommended that “States ... need to do more to
prevent ... absentee ballot fraud.” Id. at v.

The Commission specifically recommended that
States should implement and reinforce safeguards to
prevent fraud in voting by mail. The Commission
recommended that “States should make sure that

2 Available at https://www.legislationline.org/down-
load/id/1472/file/-3b50795b2d0374cbef5c29766256.pdf.
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absentee ballots received by election officials before
Election Day are kept secure until they are opened
and counted.” Id. at 46. It also recommended that
States  “prohibit[]  ‘third-party’ organizations,
candidates, and political party activists from handling
absentee ballots.” Id. And the Commission
highlighted that a particular state “appear[ed] to have
avoided significant fraud in its vote-by-mail elections
by introducing safeguards to protect ballot integrity,
including signature verification.” Id. at 35 (emphasis
added). The Commission concluded that “[v]ote by
mail i1s ... likely to increase the risks of fraud and
contested elections ... where the safeguards for ballot
integrity are weaker.” Id.

The most recent edition of the U.S. Department of
Justice’s Manual on Federal Prosecution of Election
Offenses, published by its Public Integrity Section,
highlights the very same concerns about fraud in
voting by mail. U.S. Dep’t of Justice, Federal
Prosecution of Election Offenses (8th ed. Dec. 2017), at
28-29 (“DOJ Manual”).3 The Manual states:
“Absentee ballots are particularly susceptible to
fraudulent abuse because, by definition, they are
marked and cast outside the presence of election
officials and the structured environment of a polling
place.” Id. The Manual reports that “the more common
ways” that election-fraud “crimes are committed
include ... [o]btaining and marking absentee ballots
without the active input of the voters involved.” Id. at
28. And the Manual notes that “[a]bsentee ballot

3 Available at https://www.justice.gov/crimi-
nal/file/1029066/download.
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frauds” committed both with and without the voter’s
participation are “common.” Id. at 29.

Similarly, the U.S. Government Accountability
Office concluded that many crimes of election fraud
likely go undetected. In 2014, discussing election
fraud, the GAO reported that “crimes of fraud, in
particular, are difficult to detect, as those involved are
engaged in intentional deception.” GAO-14-634,
Elections: Issues Related to State Voter Identification
Laws 62-63 (U.S. Gov't Accountability Office Sept.
2014).4

Despite the difficulties of detecting fraud
schemes, recent experience contains many well-
documented examples of absentee ballot fraud. For
example, the News21 database, which was compiled
to refute arguments that voter fraud is prevalent,
1dentified 491 cases of absentee ballot over the 12-year
period from 2000 to 2012—approximately 41 cases per
year. See News21, Election Fraud in America.5 This
database reports that “Absentee Ballot Fraud” was
“[t]he most prevalent fraud” in America, comprising
“24 percent (491 cases)” of all cases reported in the
public records surveyed. Id. Moreover, the database
indicates that this number undercounts the total
incidence of reported cases of absentee ballot fraud,
because it was based on public-record requests to
state and local government entities, many of which
did not respond. Id.

4 Available at https://www.gao.gov/assets/670/665966.pdf.

5 Available at https://votingrights.news21.com/interactive/elec-
tion-fraud-data-
base/&xi1d=17259,15700023,15700124,15700149,15700186,1570
0191,15700201,15700237,15700242
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Likewise, the Heritage Foundation’s online
database of election-fraud cases—which includes only
a “sampling” of cases that resulted in an adjudication
of fraud, such as a criminal conviction or civil
penalty—identified 207 cases of proven “fraudulent
use of absentee ballots” in the United States. The
Heritage Foundation, Election Fraud Cases.® Again,
this database undercounts the incidence of cases of
election fraud: “The Heritage Foundation’s Election
Fraud Database presents a sampling of recent proven
instances of election fraud from across the country.
This database is not an exhaustive or comprehensive
lList.” Id.

The public record abounds with recent examples
of such fraudulent absentee-ballot schemes. For
example, in November 2019, the mayor of Berkeley,
Missouri was indicted on five felony counts of
absentee ballot fraud for changing votes on absentee
ballots to help him and his political allies to get
elected. Brian Heffernan, Berkeley Mayor Hoskins
Charged with 5 Felony Counts of Election Fraud, ST.
Louis PuBLic RADIO (Nov. 21, 2019).” Mayor Hoskins’
scheme included “going to the home of elderly ...
residents” to harvest absentee ballots, “filling out
absentee ballot applications for voters and having his
campaign workers do the same,” and “altering
absentee ballots” after he had procured them from
voters. Id. Again, in 2016, a state House race in
Missouri was overturned amid allegations of

6 Available at https://www.heritage.org/voterfraud/search?com-
bine=&state=All&year=&case_type=All&fraud_type=24489&pa
ge=12.

7 Available at https://news.stlpublicradio.org/post/berkeley-
mayor-hoskins-charged-5-felony-counts-election-fraud#stream/0
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widespread absentee-ballot fraud that had occurred
across multiple election cycles in the same
community. Sarah Fenske, FBI, Secretary of State
Asking Questions About St. Louis Statehouse Race,
RIVERFRONT TIMES (Aug. 16, 2016).8 One candidate
stated that it was widely known in the community
that the incumbent ran an “absentee game” that
resulted in the absentee vote tipping the outcome in
her favor in multiple close elections. Id.

Other States have similar experiences. In 2018, a
federal Congressional race was overturned in North
Carolina, and eight political operatives were indicted
for fraud, 1n an absentee-ballot scheme that sufficed
to change the outcome of the election. Richard
Gonzales, North Carolina GOP Operative Faces New
Felony Charges That Allege Ballot Fraud, NPR.ORG,
(July 30, 2019).9 The indicted operatives “had
improperly collected and possibly tampered with
ballots,” and were charged with “improperly mailing
in absentee ballots for someone who had not mailed it
themselves.” Id.

In the North Carolina case, the lead investigator
testified that the investigation was “a continuous
case” over two election cycles, and that the scheme
involved collecting absentee ballots from voters,
altering the absentee ballots, and forging witness
signatures on the ballots. See In re: Investigation of
Irregularities Affecting Counties Within the 9th

8 Available at https://www.river-
fronttimes.com/newsblog/2016/08/16/fbi-secretary-of-state-ask-
ing-questions-about-st-louis-statehouse-race.

9 Available at https://www.npr.org/2019/07/30/746800630/north-
carolina-gop-operative-faces-new-felony-charges-that-allege-bal-
lot-fraud.
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Congressional District, North Carolina Board of
Elections, Evidentiary Hearing, at 2-3.10 The
investigators described it as a “coordinated, unlawful,
and substantially resourced absentee ballots scheme.”
Id. at 2. According to the investigators’ trial
presentation, the investigation involved 142 voter
interviews, 30 subject and witness interviews, and
subpoenas of documents, financial records, and phone
records. Id. at 3. The perpetrators collected absentee
ballots and falsified ballot witness certifications
outside the presence of the voters. Id. at 10, 13. The
congressional election at issue was decided by margin
of less than 1,000 votes. Id. at 4. The scheme involved
the submission of well over 1,000 fraudulent absentee
ballots and request forms. Id. at 11. The perpetrators
took extensive steps to conceal the fraudulent scheme,
which lasted over multiple election cycles before it
was detected. Id. at 14.

Similarly, in 2016, a politician in the Bronx was
indicted and pled guilty to 242 counts of election fraud
based on an absentee ballot fraud scheme. Ben
Kochman, Bronx politician pleads guilty in absentee
ballot scheme for Assembly election, NEW YORK DAILY
NEWS (Nov. 22, 2016).11 Despite pleading guilty to 242
felonies involving absentee ballot fraud in an election
that was decided by two votes, the defendant received
no jail time and vowed to run for office again after a
short disqualification period. Id.

10 Available at https://images.ra-
dio.com/wbt/Voter%20ID_%20Website.pdf.
11 Available at http://www.nydailynews.com/new-york/nyc-

crime/bronx-pol-pleads-guilty-absentee-ballot-scheme-article-
1.2884009.
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The increases in mail-in voting due to the COVID-
19 pandemic likewise increased opportunities for
fraud. For instance, in May 2020, the leader of the
New Jersey NAACP called for an election in Paterson,
New Jersey to be overturned due to widespread mail-
in ballot fraud. See Jonathan Dienst et al., NJ NAACP
Leader Calls for Paterson Mail-In Vote to Be Canceled
Amid Corruption Claims, NBC NEW YORK (May 27,
2020).12 “Invalidate the election. Let’s do it again,’
[the NAACP leader]| said amid reports more that 20
percent of all ballots were disqualified, some in
connection with voter fraud allegations.” Id.

Hundreds of other reported cases highlight the
same concerns about the vulnerability of voting by
mail to fraud and abuse. Recently, a Missouri court
considered extensive expert testimony reviewing
absentee-ballot fraud cases like these. Findings of
Fact, Conclusions of Law, and Final Judgment in Mo.
State Conference of the NAACP v. State, No. 20AC-
CC00169-01 (Circuit Court of Cole County, Missouri
Sept. 24, 2020), affd, 607 S.W.3d 728 (Mo. banc Oct.
9, 2020) (“Mo. NAACP”). The court held that cases of
absentee-ballot fraud “have several common features
that persist across multiple recent cases: (1) close
elections; (2) perpetrators who are candidates,
campaign workers, or political consultants, not
ordinary voters; (3) common techniques of ballot
harvesting; (4) common techniques of signature
forging; (5) fraud that persisted across multiple
elections before it was detected; (6) massive resources

12 Available at https://[www.nbcnewyork.com/news/politics/nj-
naacp-leader-calls-for-paterson-mail-in-vote-to-be-canceled-
amid-fraud-claims/2435162/.
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required to investigate and prosecute the fraud; and
(7) lenient criminal penalties.” Id. at 17. Thus, the
court concluded “that fraud in voting by mail is a
recurrent problem, that it is hard to detect and
prosecute, that there are strong incentives and weak
penalties for doing so, and that it has the capacity to
affect the outcome of close elections.” Id. The court
held that “the threat of mail-in ballot fraud is real.”
Id. at 2.

III. The Bill of Complaint Alleges that the
Defendant States Unconstitutionally
Abolished Critical Safeguards Against
Fraud in Voting by Malil.

The Bill of Complaint alleges that non-legislative
actors 1n each Defendant State unconstitutionally
abolished or diluted statutory safeguards against
fraud enacted by their state Legislatures, in violation
of the Presidential Electors Clause. U.S. CONST. art.
II, § 1, cl. 4. All the unconstitutional changes to
election procedures identified in the Bill of Complaint
have two common features: (1) They abrogated
statutory safeguards against fraud that responsible
observers have long recommended for voting by mail,
and (2) they did so in a way that predictably conferred
partisan advantage on one candidate in the
Presidential election. Such allegations are serious,
and they warrant this Court’s review.

Abolishing signature verification. First, the
proposed Bill of Complaint alleges that non-legislative
actors in Pennsylvania, Michigan, and Georgia
unilaterally abolished or weakened signature-
verification requirements for mailed ballots. It
alleges that Pennsylvania’s Secretary of State
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abrogated Pennsylvania’s statutory signature-
verification requirement for mail-in ballots In a
“friendly” settlement of a lawsuit brought by activists.
Bill of Complaint, 9 44-46. It alleges that Michigan’s
Secretary of State permitted absentee ballot
applications online, with no signature at all, in
violation of Michigan statutes, id. 19 85-89; and that
election officials in Wayne County, Michigan simply
disregarded  statutory  signature  verification
requirements, id. Y 92-95. And it alleges that
Georgia’s Secretary of State unilaterally abrogated
Georgia’s statute authorizing county registrars to
engage in signature verification for absentee ballots
in another lawsuit settlement. Id. 99 66-72.

In addition to violating the Electors Clause, these
actions, as alleged, contradict fundamental principles
of ballot security. As noted above, the Carter-Baker
Report highlighted the importance of “signature
verification” as a critical “safeguard[] to protect ballot
integrity” for ballots cast by mail. Carter-Baker
Report, supra, at 35 (emphasis added). Without
safeguards such as signature verification, the Report
stated that “[v]ote by mail is ... likely to increase the
risks of fraud and contested elections ... where the
safeguards for ballot integrity are weaker.” Id. The
importance of signature verification is hard to
overstate, because absentee-ballot fraud schemes
commonly involve “common techniques of signature
forging,” typically by nefarious actors who are
unfamiliar with the voter’s signature. Mo. NAACP,
supra, at 17. Verifying the voter’s signature thus
provides a fundamental safeguard against fraud.

Insecure ballot handling. The Bill of
Complaint alleges that non-legislative actors changed
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or abolished statutory rules for the secure handling of
absentee and mail-in ballots in Pennsylvania,
Michigan, and Wisconsin. It alleges that election
officials in Democratic areas of Pennsylvania violated
state statutes by opening and reviewing mail-in
ballots that were required to be kept locked and secure
until Election Day. Bill of Complaint, 9 50-51. It
alleges that Michigan’s Secretary of State, acting in
violation of state law, sent 7.7 million unsolicited
absentee-ballot applications to Michigan voters, thus
“flooding Michigan with millions of absentee ballot
applications prior to the 2020 general election.” Id.
99 80-84. And it alleges that the Wisconsin Election
Commission violated state law by placing hundreds of
unmonitored boxes for the submission of absentee and
mail-in ballots around the State, concentrated in
heavily Democratic areas. Id. 9 107-114.

In addition to violating the Electors Clause,
these actions, as alleged, contradict commonsense
ballot-security recommendations. The Department of
Justice’s Manual on Federal Prosecution of Election
Offenses notes that vulnerability to mishandling is
what makes absentee ballots “particularly susceptible
to fraudulent abuse” because “they are marked and
cast outside the presence of election officials and the
structured environment of a polling place.” DOJ
Manual, at 28-29.  According to the Manual,
“[o]btaining and marking absentee ballots without the
active input of the voters involved” is one of “the more
common ways  that election fraud “crimes are
committed.” Id. at 28. For this reason, the Carter-
Baker Commission made recommendations in favor of
preventing such insecurity in the handling of ballots.
For example, the Commission recommended that
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“States should make sure that absentee ballots
received by election officials before Election Day are
kept secure until they are opened and counted.” Id. at
46. It also recommended that States “prohibit[] ‘third-
party’ organizations, candidates, and political party
activists from handling absentee ballots.” Id.
Inconsistent Statewide Standards. The Bill
of Complaint alleges that the Defendant States
provided different standards and treatment for mail-
in ballots submitted in different areas of each State,
and that this differential treatment uniformly
provided a partisan advantage to one side in the
Presidential election. It alleges that election officials
in Philadelphia and Allegheny County, Pennsylvania,
applied different standards to voters in those
Democratic strongholds than applied to other voters
in Pennsylvania, in violation of state law. Bill of
Complaint, 99 52-54. Similarly, it alleges that
Milwaukee, Wisconsin violated state law by
authorizing election officials to “correct” disqualifying
omissions on ballot envelopes by entering information
that the voter should have entered with a red pen,
while no similar “correction” process was granted to
other voters in that State. Id. 9 123-127. And it
alleges that Wayne County, Michigan provided
differential treatment of its voters, in violation of
state statutes, by simply ignoring statutorily required
signature-verification requirements. Id. 49 92-95.
Such differential treatment, as alleged under
circumstances raising concerns of partisan bias,
contradicts universal recommendations for integrity
and public confidence in elections. As this Court
stated in Bush v. Gore, “[t]he idea that one group can
be granted greater voting strength than another is
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hostile to the one man, one vote basis of our
representative government.” 531 U.S. at 107 (quoting
Moore v. Ogilvie, 394 US 814 (1969)). The Carter-
Baker Report noted that “inconsistent or incorrect
application of electoral procedures may have the effect
of discouraging voter participation and may, on
occasion, raise questions about bias in the way
elections are conducted.” Carter-Baker Report, at 49.
“Such problems raise public suspicions or may provide
grounds for the losing candidate to contest the result
in a close election.” Id.

Excluding Bipartisan Observers. The Bill
of Complaint alleges that certain counties in
Defendant States excluded bipartisan observers from
the ballot-opening and ballot-counting processes. For
example, it alleges that election officials in
Philadelphia and Allegheny County, Pennsylvania,
violated state law by excluding Republican observers
from the opening, counting, and recording of absentee
ballots in those counties. Bill of Complaint, § 49. And
it alleges that election officials in Wayne County,
Michigan violated state statutes by systematically
excluding poll watchers from the counting and
recording of absentee ballots. Id. 99 90-91.

Such actions, as alleged, raise concerns about
the integrity of the vote count in those counties. As
the Carter-Baker Report emphasized, States should
“provide observers with meaningful opportunities to
monitor the conduct of the election.” Carter-Baker
Report, at 47. “To build confidence in the electoral
process, it 1s important that elections be administered
in a neutral and professional manner,” without the
appearance of partisan bias.” Id. at 49. When
observers of one political party are illegally and
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systematically excluded from observing the vote
count, “the appearance of partisan bias” is inevitable.
Id. For counties in Defendant States to exclude
Republican observers weakens public confidence in
the electoral process and raises grave concerns about
the integrity of ballot counting in those counties.

Extending the Deadline to Receive Ballots.
The Bill of Complaint alleges that a non-legislative
actor in Pennsylvania—its Supreme Court—extended
the statutory deadline to receive absentee and mail-in
ballots without authorization from the “Legislature
thereof,” and that it directed that ballots with 1llegible
postmarks or no postmarks at all would be deemed
timely if received within the extended deadline. Bill
of Complaint, 99 48, 55. Again, these non-legislative
changes raise concerns about election integrity in
Pennsylvania. They created a post-election window of
time during which nefarious actors could wait and see
whether the Presidential election would be close, and
whether perpetrating fraud in Pennsylvania would be
worthwhile. And they enhanced the opportunities for
fraud by mandating that late ballots must be counted
even when they are not postmarked or have no legible
postmark, and thus there is no evidence they were
mailed by Election Day.

These changes created needless vulnerability to
actual fraud and undermined public confidence in the
election. As the Department of Justice’s Manual of
Federal Prosecution of Election Offenses states, “the
conditions most conducive to election fraud are close
factional competition within an electoral jurisdiction
for an elected position that matters.” DOJ Manual, at
2-3. “[E]lection fraud is most likely to occur in
electoral jurisdictions where there is close factional





22

competition for an elected position that matters.” Id.
at 27. That statement exactly describes the conditions
in each of the Defendant States in the recent
Presidential election.

CONCLUSION

The allegations in the Bill of Complaint raise
important constitutional issues under the Electors
Clause of Article II, § 1. They also raise serious
concerns relating to election integrity and public
confidence in elections. These are questions of great
public importance that warrant this Court’s attention.
The Court should grant the Plaintiff's Motion for
Leave to File Bill of Complaint.





December 9, 2020
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From: Robert Kittle

To: Alan Wilson; Jeff Young
Subject: FW: Texas v. Pennsylvania, et al. - Amicus Brief of Missouri, et.al
Date: Wednesday, January 13, 2021 3:25:00 PM

From: Harley Kirkland <HKirkland @scag.gov>

Sent: Wednesday, January 13, 2021 2:34 PM

To: Robert Kittle <RKittle@scag.gov>

Cc: Bob Cook <RCook@scag.gov>; Emory Smith <ESmith@scag.gov>
Subject: FW: Texas v. Pennsylvania, et al. - Amicus Brief of Missouri, et.al

Robert,

Bob, Emory, and | received the email below from Mr. Western. | also have a pending FOIA request
from him. | plan to let him know that | have received his email and forwarded it to you.

Thanks,

Harley L. Kirkland

Assistant Deputy Attorney General
Office of the Attorney General
State of South Carolina

Post Office Box 11549
Columbia, South Carolina 29211
Phone: 803.734.0406

Fax:  803.734.3677

E-mail: HKirkland@scag.gov

From: Jon Western <jwestern@mtholyoke.edu>

Sent: Wednesday, January 13, 2021 11:45 AM

To: mithun.mansinghani@oag.ok.gov; MurrillE@ag.louisiana.gov; melissaholyoak@agutah.gov;
Nicholas.bronni@arkansas.gov; Vincent.wagner@arkansasag.gov; ed.sniffen@alaska.gov;
justin.smith@ago.mo.gov; Amit.Agarwal@myfloridalegal.com; brian.kane@ag.idaho.gov;
tom.fisher@atg.in.gov; Julia.payne@atg.in.gov; toby.course@ag.ks.gov; Chad.Meredith@ky.gov;
APinson@law.ga.gov; jeff.chanay@ag.ks.gov; StJohnJ@ag.louisiana.gov; Kristi.Johnson@ago.ms.gov;
ABurton@mt.gov; MSchlichting@mt.gov; Lindsay.S.See@wvago.gov; jonbennion@mt.gov;
wstenehjem@nd.gov; Benjamin.flowers@ohioattorneygeneral.gov; Emory Smith
<ESmith@scag.gov>; Bob Cook <RCook@scag.gov>; Steven.blair@state.sd.us;
Sherri.Wald@state.sd.us; Sarah.Campbell@ag.tn.gov; Andree.Blumstein@ag.tn.gov;
Matthew.frederick@texasattorneygeneral.gov; Kyle.Hawkins@oag.texas.gov; rcantrell@agutah.gov;
james.kaste@wyo.gov; Jim.Campbell@nebraska.gov; Thomas.T.Lampman@wvago.gov;
Jessica.A.Lee@wvago.gov; Beau.Roysden@azag.gov; Zina.Baxh@oag.texas.gov; masagsve@nd.gov;
Harley Kirkland <HKirkland@scag.gov>; elacour@ago.state.al.us; Kian.Hudson@atg.in.gov;
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Matt.Kuhn@ky.gov; John.Sauer@ago.mo.gov

Subject: RE: Texas v. Pennsylvania, et al. - Amicus Brief of Missouri, et.al
Dear all,

| am reaching out to all of you as you were on the distribution of the dozen or so emails sent from John Sauer on December 8
and 9, 2020 to coordinate your collective support to call on the US Supreme Court to reject the Electoral College certification
in four states as requested by the state of Texas in Texas v. Pennsylvania, Georgia, Michigan, and Wisconsin (US).

| am a political scientist at Mount Holyoke College and the Five Colleges in western Massachusetts. | am conducting research
on TX v. PA and the amicus brief and the allegations of fraud in the 2020 Presidential election.

TX v. PA, et.al, and your collective effort was cited by President Trump and his legal counsel and other public officials in
several public forums, including the “Stop the Steal” rally in Washington, DC on January 6, 2021 immediately prior to the
assault on the US Capitol which left five people dead including a U.S. Capitol Police officer and which injured at least 58
Washington, DC police officers. The assault also terrorized hundreds of staff working in support of Congress that day and
marked the first time in America’s 231-year history when the country has failed to have a peaceful transition of power
following a presidential election.

Given the historical significance of these events, | am hoping you all may be able to give me some additional information to
help establish an accurate historical record of the amicus brief to which you coordinated and joined.

1. Theinitial request from Mr. Sauer was sent to all of you on December 8, 2020 at 6:11pm CST with a request for
a response by 1:00pm on December 9, 2020. | am hoping you can provide responses to the following questions:

a. Did you conduct a review of the evidentiary basis of the allegations for fraud presented in TX v. PA,
et.al, prior to joining?

b. Did you review the state and federal court cases in the four defendant states that previously had
dismissed many of the allegations, including objections to the constitutionality of election processes in the
defendant states?

c. Did you reach out to the defendant states requesting information about their procedures and/or to
ask about the allegations before joining?

d. Iseethat Andrew Pinson, Solicitor General from Georgia, was on these coordinating emails. Given
that Georgia Attorney General Carr publicly responded that the Texas case was “constitutionally, legally
and factually wrong,” did any of you consult with Mr. Pinson prior to joining? And, conversely, Mr. Pinson,
did you share General Carr’s objections to the case to your colleagues on this email thread?

e. The Atlanta Journal Constitution reported in its morning paper on December 9, 2020 that President
Trump telephoned Attorney General Carr directly on the evening of December 8 and warned General Carr
“not to rally other Republicans against the Texas lawsuit.” https://www.ajc.com/politics/trump-warns-
georgia-ag-not-to-rally-other-republicans-against-texas-lawsuit/37ASZD4PJNENHOLVIXZHRXCII/ Were
you, or your attorneys general, aware of the President’s efforts to ask/warn General Carr not to engage

with you on this issue? Would that have been a concern to you?

f.  The President’s warning, and your joining of this case, came after several public statements from
Georgia Secretary of State Brad Raffensperger, who certified the elections, in which he rejected the
allegations as baseless and further statements from state election systems manager Gabriel Sterling who
noted extensive conspiracy theories about election fraud were harmful to election integrity.
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g.  Why was it your individual and collective position to give greater credibility and weight to the
unproven allegations posited in TX v. PA than to the adamant public defenses of election integrity by the
Georgia Attorney General, the Governor of Georgia, the Georgia Secretary of State, and the state election
systems manager? Similar responses to the allegations were also raised by election officials, judges, and
state officials in the three other defendant states, as well.

h. Recent press reports have revealed that the White House pressured the U.S. Department of Justice
for the resignation of U.S. attorney for the Northern District of Georgia, Byung J. Pak. because, according
to the Wall Street Journal, President Trump “was furious” that Mr. Pak was not investigating the
allegations of election fraud in Atlanta. This morning, January 13, 2021, the Atlanta Journal Constitution is
reporting that Mr. Bobby Christine, the acting U.S. attorney who was brought in to replace Mr. Pak, told
staff members in the U.S. Attorney's office yesterday “there’s just nothing to” the few claims of election
fraud in Atlanta. Do you still have concerns about election fraud in any of the defendant states. If so, can
you share the evidentiary basis of those concerns?

2. The first batch of public records that | have received from several of your states, as well as a review of other
public records, reveals that there was widespread belief within your offices that the U.S. Supreme Court would
dismiss this case “in a sentence” and that based on Purcell v. Gonzalez, 549 US 1 (2006), the US Supreme Court
would not interfere with the 2020 President election in any way. Additionally, many Attorneys General publicly
stated that it was highly unlikely that the U.S. Supreme Court would hear the case.

a. Since the amicus brief cites concerns about public confidence in election integrity, did you consider
the implications to public perceptions of election integrity when you decided to join a suit/brief based
allegations (rather than demonstrated evidence) when the general consensus among your attorneys
general appears to be that the US Supreme Court was not going to hear the case?

3. The central constitutional principle raised in TX v. PA and the amicus brief was that the defendant states
violated the Electors Clause of Article Il of the United States Constitution because "non-legislative actors" modified
existing election laws this year in response to COVID pandemic and that these modifications were not adopted or
ratified by respective legislatures.

a. Ifthis was the central principle at stake, why was this case limited to these four defendant states?

North Dakota, for example, conducted its primary in June entirely by mail and sent out mail-in ballot
applications, unsolicited, to all residents on the Secretary of State voter rolls. The Secretary of State also
added a cure provision, following a legal challenge by the Campaign Legal Center, approved by US Federal
Court, to allow voters to review signatures that were challenged. These adjustments were made for both
the primary elections in June 2020 and the general election in November 2020 and were made in the
absence of legislative approval.
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Similarly, as described in the amicus brief submitted in defense of the four states by Montana Governor
Bullock, he noted that Montana had been involved in defending election challenges in court “that
mirrored those described by Texas,” and yet as he noted, Texas (and your subsequent amicus brief) did
not include Montana as a named defendant. Parenthetically, he also questioned why his own attorney
general would sign the amicus brief when he had successfully defended the state against similar
challenges to Montana’s election laws — citing Driscoll v. Stapleton 473 P3d 386 (Mont. 2020).

b. My research suggests that at least eight other states (including five of yours) should have been
named as defendants and each of you presumably would have mounted defenses. Was there any
consideration by any of you as to why these four states, and not others, were listed and did it raise any
concerns?

c. My research based on public statements from each of your Secretary of State offices also reveals a
very high degree of confidence in the integrity of mail-in balloting in the 19 states that joined this case. Do
you still consider balloting by mail to be “inherently prone to fraud?”

| apologize for the length of this message, but, again, given the historical significance of the issues presented and the context
around TX v. PA and the amicus brief joined by your attorneys general, | believe the range of questions are required to gain a
factual and accurate historical understanding. If | have missed something or misinterpreted the events, timelines and issues,
please let me know.

| appreciate your consideration of my request for answers to the questions posed.
Thank you.

Sincerely,
Jon Western

Jon Western

Carol Hoffmann Collins '63 Professor of International Relations and Five College Professor of International
Relations

Mount Holyoke College

50 College Street

South Hadley

MA 01075
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From: Harley Kirkland

To: Robert Kittle

Cc: Bob Cook; Emory Smith

Subject: FW: Texas v. Pennsylvania, et al. - Amicus Brief of Missouri, et.al
Date: Wednesday, January 13, 2021 2:34:24 PM

Robert,

Bob, Emory, and | received the email below from Mr. Western. | also have a pending FOIA request
from him. | plan to let him know that | have received his email and forwarded it to you.

Thanks,

Harley L. Kirkland

Assistant Deputy Attorney General
Office of the Attorney General
State of South Carolina

Post Office Box 11549
Columbia, South Carolina 29211
Phone: 803.734.0406
Fax:  803.734.3677

E-mail: HKirkland@scag.gov

From: Jon Western <jwestern@mtholyoke.edu>

Sent: Wednesday, January 13, 2021 11:45 AM

To: mithun.mansinghani@oag.ok.gov; MurrillE@ag.louisiana.gov; melissaholyoak@agutah.gov;
Nicholas.bronni@arkansas.gov; Vincent.wagner@arkansasag.gov; ed.sniffen@alaska.gov;
justin.smith@ago.mo.gov; Amit.Agarwal@myfloridalegal.com; brian.kane@ag.idaho.gov;
tom.fisher@atg.in.gov; Julia.payne@atg.in.gov; toby.course@ag.ks.gov; Chad.Meredith@ky.gov;
APinson@law.ga.gov; jeff.chanay@ag.ks.gov; StlohnJ@ag.louisiana.gov; Kristi.Johnson@ago.ms.gov;
ABurton@mt.gov; MSchlichting@mt.gov; Lindsay.S.See@wvago.gov; jonbennion@mt.gov;
wstenehjem@nd.gov; Benjamin.flowers@ohioattorneygeneral.gov; Emory Smith
<ESmith@scag.gov>; Bob Cook <RCook@scag.gov>; Steven.blair@state.sd.us;
Sherri.Wald@state.sd.us; Sarah.Campbell@ag.tn.gov; Andree.Blumstein@ag.tn.gov;
Matthew.frederick@texasattorneygeneral.gov; Kyle.Hawkins@oag.texas.gov; rcantrell@agutah.gov;
james.kaste@wyo.gov; Jim.Campbell@nebraska.gov; Thomas.T.Lampman@wvago.gov;
Jessica.A.Lee@wvago.gov; Beau.Roysden@azag.gov; Zina.Baxh@oag.texas.gov; masagsve@nd.gov;
Harley Kirkland <HKirkland@scag.gov>; elacour@ago.state.al.us; Kian.Hudson@atg.in.gov;
Matt.Kuhn@ky.gov; John.Sauer@ago.mo.gov

Subject: RE: Texas v. Pennsylvania, et al. - Amicus Brief of Missouri, et.al

Dear all,
| am reaching out to all of you as you were on the distribution of the dozen or so emails sent from John Sauer on December 8

and 9, 2020 to coordinate your collective support to call on the US Supreme Court to reject the Electoral College certification
in four states as requested by the state of Texas in Texas v. Pennsylvania, Georgia, Michigan, and Wisconsin (US).

SC-AG-21-0107-A-000012


mailto:HKirkland@scag.gov
mailto:RKittle@scag.gov
mailto:RCook@scag.gov
mailto:ESmith@scag.gov
mailto:HKirkland@scag.gov

| am a political scientist at Mount Holyoke College and the Five Colleges in western Massachusetts. | am conducting research
on TX v. PA and the amicus brief and the allegations of fraud in the 2020 Presidential election.

TX v. PA, et.al, and your collective effort was cited by President Trump and his legal counsel and other public officials in
several public forums, including the “Stop the Steal” rally in Washington, DC on January 6, 2021 immediately prior to the
assault on the US Capitol which left five people dead including a U.S. Capitol Police officer and which injured at least 58
Washington, DC police officers. The assault also terrorized hundreds of staff working in support of Congress that day and
marked the first time in America’s 231-year history when the country has failed to have a peaceful transition of power
following a presidential election.

Given the historical significance of these events, | am hoping you all may be able to give me some additional information to
help establish an accurate historical record of the amicus brief to which you coordinated and joined.

1. Theinitial request from Mr. Sauer was sent to all of you on December 8, 2020 at 6:11pm CST with a request for
a response by 1:00pm on December 9, 2020. | am hoping you can provide responses to the following questions:

. Did you conduct a review of the evidentiary basis of the allegations for fraud presented in TX v. PA,

a
et.al, prior to joining?

b. Did you review the state and federal court cases in the four defendant states that previously had
dismissed many of the allegations, including objections to the constitutionality of election processes in the
defendant states?

c. Did you reach out to the defendant states requesting information about their procedures and/or to
ask about the allegations before joining?

d. |seethat Andrew Pinson, Solicitor General from Georgia, was on these coordinating emails. Given
that Georgia Attorney General Carr publicly responded that the Texas case was “constitutionally, legally
and factually wrong,” did any of you consult with Mr. Pinson prior to joining? And, conversely, Mr. Pinson,
did you share General Carr’s objections to the case to your colleagues on this email thread?

e. The Atlanta Journal Constitution reported in its morning paper on December 9, 2020 that President
Trump telephoned Attorney General Carr directly on the evening of December 8 and warned General Carr
“not to rally other Republicans against the Texas lawsuit.” https://www.ajc.com/politics/trump-warns-
georgia-ag-not-to-rally-other-republicans-against-texas-lawsuit/37ASZDAPJNENHOLVIXZHRXCII/ Were
you, or your attorneys general, aware of the President’s efforts to ask/warn General Carr not to engage

with you on this issue? Would that have been a concern to you?

f.  The President’s warning, and your joining of this case, came after several public statements from
Georgia Secretary of State Brad Raffensperger, who certified the elections, in which he rejected the
allegations as baseless and further statements from state election systems manager Gabriel Sterling who
noted extensive conspiracy theories about election fraud were harmful to election integrity.

g.  Why was it your individual and collective position to give greater credibility and weight to the
unproven allegations posited in TX v. PA than to the adamant public defenses of election integrity by the
Georgia Attorney General, the Governor of Georgia, the Georgia Secretary of State, and the state election
systems manager? Similar responses to the allegations were also raised by election officials, judges, and
state officials in the three other defendant states, as well.

h. Recent press reports have revealed that the White House pressured the U.S. Department of Justice

for the resignation of U.S. attorney for the Northern District of Georgia, Byung J. Pak. because, according
to the Wall Street Journal, President Trump “was furious” that Mr. Pak was not investigating the
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allegations of election fraud in Atlanta. This morning, January 13, 2021, the Atlanta Journal Constitution is
reporting that Mr. Bobby Christine, the acting U.S. attorney who was brought in to replace Mr. Pak, told
staff members in the U.S. Attorney's office yesterday “there’s just nothing to” the few claims of election
fraud in Atlanta. Do you still have concerns about election fraud in any of the defendant states. If so, can
you share the evidentiary basis of those concerns?

2. The first batch of public records that | have received from several of your states, as well as a review of other
public records, reveals that there was widespread belief within your offices that the U.S. Supreme Court would
dismiss this case “in a sentence” and that based on Purcell v. Gonzalez, 549 US 1 (2006), the US Supreme Court

would not interfere with the 2020 President election in any way. Additionally, many Attorneys General publicly
stated that it was highly unlikely that the U.S. Supreme Court would hear the case.

a. Since the amicus brief cites concerns about public confidence in election integrity, did you consider
the implications to public perceptions of election integrity when you decided to join a suit/brief based
allegations (rather than demonstrated evidence) when the general consensus among your attorneys
general appears to be that the US Supreme Court was not going to hear the case?

3. The central constitutional principle raised in TX v. PA and the amicus brief was that the defendant states
violated the Electors Clause of Article Il of the United States Constitution because "non-legislative actors" modified
existing election laws this year in response to COVID pandemic and that these modifications were not adopted or
ratified by respective legislatures.

a. Ifthis was the central principle at stake, why was this case limited to these four defendant states?

North Dakota, for example, conducted its primary in June entirely by mail and sent out mail-in ballot
applications, unsolicited, to all residents on the Secretary of State voter rolls. The Secretary of State also
added a cure provision, following a legal challenge by the Campaign Legal Center, approved by US Federal
Court, to allow voters to review signatures that were challenged. These adjustments were made for both
the primary elections in June 2020 and the general election in November 2020 and were made in the
absence of legislative approval.

Similarly, as described in the amicus brief submitted in defense of the four states by Montana Governor
Bullock, he noted that Montana had been involved in defending election challenges in court “that
mirrored those described by Texas,” and yet as he noted, Texas (and your subsequent amicus brief) did
not include Montana as a named defendant. Parenthetically, he also questioned why his own attorney
general would sign the amicus brief when he had successfully defended the state against similar
challenges to Montana’s election laws — citing Driscoll v. Stapleton 473 P3d 386 (Mont. 2020).
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b. My research suggests that at least eight other states (including five of yours) should have been
named as defendants and each of you presumably would have mounted defenses. Was there any
consideration by any of you as to why these four states, and not others, were listed and did it raise any
concerns?

c. My research based on public statements from each of your Secretary of State offices also reveals a
very high degree of confidence in the integrity of mail-in balloting in the 19 states that joined this case. Do
you still consider balloting by mail to be “inherently prone to fraud?”

| apologize for the length of this message, but, again, given the historical significance of the issues presented and the context
around TX v. PA and the amicus brief joined by your attorneys general, | believe the range of questions are required to gain a
factual and accurate historical understanding. If | have missed something or misinterpreted the events, timelines and issues,
please let me know.

| appreciate your consideration of my request for answers to the questions posed.
Thank you.

Sincerely,
Jon Western

Jon Western

Carol Hoffmann Collins '63 Professor of International Relations and Five College Professor of International
Relations

Mount Holyoke College

50 College Street

South Hadley

MA 01075
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From: Harley Kirkland

To: Robert Kittle

Cc: Bob Cook; Emory Smith

Subject: FW: Texas v. Pennsylvania, et al. - Amicus Brief of Missouri, et.al
Date: Wednesday, January 13, 2021 2:34:24 PM

Robert,

Bob, Emory, and | received the email below from Mr. Western. | also have a pending FOIA request
from him. | plan to let him know that | have received his email and forwarded it to you.

Thanks,

Harley L. Kirkland

Assistant Deputy Attorney General
Office of the Attorney General
State of South Carolina

Post Office Box 11549
Columbia, South Carolina 29211
Phone: 803.734.0406
Fax:  803.734.3677

E-mail: HKirkland@scag.gov

From: Jon Western <jwestern@mtholyoke.edu>

Sent: Wednesday, January 13, 2021 11:45 AM

To: mithun.mansinghani@oag.ok.gov; MurrillE@ag.louisiana.gov; melissaholyoak@agutah.gov;
Nicholas.bronni@arkansas.gov; Vincent.wagner@arkansasag.gov; ed.sniffen@alaska.gov;
justin.smith@ago.mo.gov; Amit.Agarwal@myfloridalegal.com; brian.kane@ag.idaho.gov;
tom.fisher@atg.in.gov; Julia.payne@atg.in.gov; toby.course@ag.ks.gov; Chad.Meredith@ky.gov;
APinson@law.ga.gov; jeff.chanay@ag.ks.gov; StlohnJ@ag.louisiana.gov; Kristi.Johnson@ago.ms.gov;
ABurton@mt.gov; MSchlichting@mt.gov; Lindsay.S.See@wvago.gov; jonbennion@mt.gov;
wstenehjem@nd.gov; Benjamin.flowers@ohioattorneygeneral.gov; Emory Smith
<ESmith@scag.gov>; Bob Cook <RCook@scag.gov>; Steven.blair@state.sd.us;
Sherri.Wald@state.sd.us; Sarah.Campbell@ag.tn.gov; Andree.Blumstein@ag.tn.gov;
Matthew.frederick@texasattorneygeneral.gov; Kyle.Hawkins@oag.texas.gov; rcantrell@agutah.gov;
james.kaste@wyo.gov; Jim.Campbell@nebraska.gov; Thomas.T.Lampman@wvago.gov;
Jessica.A.Lee@wvago.gov; Beau.Roysden@azag.gov; Zina.Baxh@oag.texas.gov; masagsve@nd.gov;
Harley Kirkland <HKirkland@scag.gov>; elacour@ago.state.al.us; Kian.Hudson@atg.in.gov;
Matt.Kuhn@ky.gov; John.Sauer@ago.mo.gov

Subject: RE: Texas v. Pennsylvania, et al. - Amicus Brief of Missouri, et.al

Dear all,
| am reaching out to all of you as you were on the distribution of the dozen or so emails sent from John Sauer on December 8

and 9, 2020 to coordinate your collective support to call on the US Supreme Court to reject the Electoral College certification
in four states as requested by the state of Texas in Texas v. Pennsylvania, Georgia, Michigan, and Wisconsin (US).
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| am a political scientist at Mount Holyoke College and the Five Colleges in western Massachusetts. | am conducting research
on TX v. PA and the amicus brief and the allegations of fraud in the 2020 Presidential election.

TX v. PA, et.al, and your collective effort was cited by President Trump and his legal counsel and other public officials in
several public forums, including the “Stop the Steal” rally in Washington, DC on January 6, 2021 immediately prior to the
assault on the US Capitol which left five people dead including a U.S. Capitol Police officer and which injured at least 58
Washington, DC police officers. The assault also terrorized hundreds of staff working in support of Congress that day and
marked the first time in America’s 231-year history when the country has failed to have a peaceful transition of power
following a presidential election.

Given the historical significance of these events, | am hoping you all may be able to give me some additional information to
help establish an accurate historical record of the amicus brief to which you coordinated and joined.

1. Theinitial request from Mr. Sauer was sent to all of you on December 8, 2020 at 6:11pm CST with a request for
a response by 1:00pm on December 9, 2020. | am hoping you can provide responses to the following questions:

. Did you conduct a review of the evidentiary basis of the allegations for fraud presented in TX v. PA,

a
et.al, prior to joining?

b. Did you review the state and federal court cases in the four defendant states that previously had
dismissed many of the allegations, including objections to the constitutionality of election processes in the
defendant states?

c. Did you reach out to the defendant states requesting information about their procedures and/or to
ask about the allegations before joining?

d. |seethat Andrew Pinson, Solicitor General from Georgia, was on these coordinating emails. Given
that Georgia Attorney General Carr publicly responded that the Texas case was “constitutionally, legally
and factually wrong,” did any of you consult with Mr. Pinson prior to joining? And, conversely, Mr. Pinson,
did you share General Carr’s objections to the case to your colleagues on this email thread?

e. The Atlanta Journal Constitution reported in its morning paper on December 9, 2020 that President
Trump telephoned Attorney General Carr directly on the evening of December 8 and warned General Carr
“not to rally other Republicans against the Texas lawsuit.” https://www.ajc.com/politics/trump-warns-
georgia-ag-not-to-rally-other-republicans-against-texas-lawsuit/37ASZDAPJNENHOLVIXZHRXCII/ Were
you, or your attorneys general, aware of the President’s efforts to ask/warn General Carr not to engage

with you on this issue? Would that have been a concern to you?

f.  The President’s warning, and your joining of this case, came after several public statements from
Georgia Secretary of State Brad Raffensperger, who certified the elections, in which he rejected the
allegations as baseless and further statements from state election systems manager Gabriel Sterling who
noted extensive conspiracy theories about election fraud were harmful to election integrity.

g.  Why was it your individual and collective position to give greater credibility and weight to the
unproven allegations posited in TX v. PA than to the adamant public defenses of election integrity by the
Georgia Attorney General, the Governor of Georgia, the Georgia Secretary of State, and the state election
systems manager? Similar responses to the allegations were also raised by election officials, judges, and
state officials in the three other defendant states, as well.

h. Recent press reports have revealed that the White House pressured the U.S. Department of Justice

for the resignation of U.S. attorney for the Northern District of Georgia, Byung J. Pak. because, according
to the Wall Street Journal, President Trump “was furious” that Mr. Pak was not investigating the
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allegations of election fraud in Atlanta. This morning, January 13, 2021, the Atlanta Journal Constitution is
reporting that Mr. Bobby Christine, the acting U.S. attorney who was brought in to replace Mr. Pak, told
staff members in the U.S. Attorney's office yesterday “there’s just nothing to” the few claims of election
fraud in Atlanta. Do you still have concerns about election fraud in any of the defendant states. If so, can
you share the evidentiary basis of those concerns?

2. The first batch of public records that | have received from several of your states, as well as a review of other
public records, reveals that there was widespread belief within your offices that the U.S. Supreme Court would
dismiss this case “in a sentence” and that based on Purcell v. Gonzalez, 549 US 1 (2006), the US Supreme Court

would not interfere with the 2020 President election in any way. Additionally, many Attorneys General publicly
stated that it was highly unlikely that the U.S. Supreme Court would hear the case.

a. Since the amicus brief cites concerns about public confidence in election integrity, did you consider
the implications to public perceptions of election integrity when you decided to join a suit/brief based
allegations (rather than demonstrated evidence) when the general consensus among your attorneys
general appears to be that the US Supreme Court was not going to hear the case?

3. The central constitutional principle raised in TX v. PA and the amicus brief was that the defendant states
violated the Electors Clause of Article Il of the United States Constitution because "non-legislative actors" modified
existing election laws this year in response to COVID pandemic and that these modifications were not adopted or
ratified by respective legislatures.

a. Ifthis was the central principle at stake, why was this case limited to these four defendant states?

North Dakota, for example, conducted its primary in June entirely by mail and sent out mail-in ballot
applications, unsolicited, to all residents on the Secretary of State voter rolls. The Secretary of State also
added a cure provision, following a legal challenge by the Campaign Legal Center, approved by US Federal
Court, to allow voters to review signatures that were challenged. These adjustments were made for both
the primary elections in June 2020 and the general election in November 2020 and were made in the
absence of legislative approval.

Similarly, as described in the amicus brief submitted in defense of the four states by Montana Governor
Bullock, he noted that Montana had been involved in defending election challenges in court “that
mirrored those described by Texas,” and yet as he noted, Texas (and your subsequent amicus brief) did
not include Montana as a named defendant. Parenthetically, he also questioned why his own attorney
general would sign the amicus brief when he had successfully defended the state against similar
challenges to Montana’s election laws — citing Driscoll v. Stapleton 473 P3d 386 (Mont. 2020).
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b. My research suggests that at least eight other states (including five of yours) should have been
named as defendants and each of you presumably would have mounted defenses. Was there any
consideration by any of you as to why these four states, and not others, were listed and did it raise any
concerns?

c. My research based on public statements from each of your Secretary of State offices also reveals a
very high degree of confidence in the integrity of mail-in balloting in the 19 states that joined this case. Do
you still consider balloting by mail to be “inherently prone to fraud?”

| apologize for the length of this message, but, again, given the historical significance of the issues presented and the context
around TX v. PA and the amicus brief joined by your attorneys general, | believe the range of questions are required to gain a
factual and accurate historical understanding. If | have missed something or misinterpreted the events, timelines and issues,
please let me know.

| appreciate your consideration of my request for answers to the questions posed.
Thank you.

Sincerely,
Jon Western

Jon Western

Carol Hoffmann Collins '63 Professor of International Relations and Five College Professor of International
Relations

Mount Holyoke College

50 College Street

South Hadley

MA 01075
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From: Robert Kittle

To: Anne Emerson

Subject: Amicus brief

Date: Wednesday, January 13, 2021 1:36:00 PM
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Robert Kittle
Communications Director
Office: (803) 734-3670
Cell: (803) 381-3453
rkittle@scag.gov

Rembert C. Dennis Building
1000 Assembly Street
Colum{bia, S.C. 29201
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STATEMENT OF INTEREST OF AMICI

“In the context of a Presidential election,” state
actions “implicate a uniquely important national
interest,” because “the impact of the votes cast in each
State is affected by the votes cast for the various
candidates 1n other States.” Anderson v. Celebrezze,
460 U.S. 780, 794-95 (1983). “For the President and
the Vice President of the United States are the only
elected officials who represent all the voters in the
Nation.” Id.

Amict curiae are the States of Missouri,
Alabama, Arkansas, Florida, Indiana, Kansas,
Louisiana, Mississippi, Montana, Nebraska, North
Dakota, Oklahoma, South Carolina, South Dakota,
Tennessee, Utah, and West Virginia.! Amici have
several important interests in this case. First, the
States have a strong interest in safeguarding the
separation of powers among state actors in the
regulation of Presidential elections. The Electors
Clause of Article II, § 1 carefully separates power
among state actors, and it assigns a specific function
to the “Legislature thereof” in each State. U.S. CONST.
art. II, § 1, cl. 4. Our system of federalism relies on
separation of powers to preserve liberty at every level
of government, and the separation of powers in the
Electors Clause is no exception. The States have a
strong interest in preserving the proper roles of state
legislatures in the administration of federal elections,
and thus safeguarding the individual liberty of their
citizens.

1 This brief is filed under Supreme Court Rule 37.4, and all coun-
sel of record received timely notice of the intent to file this amicus
brief under Rule 37.2.





Second, amici States have a strong interest in
ensuring that the votes of their own citizens are not
diluted by the unconstitutional administration of
elections in other States. When non-legislative actors
in other States encroach on the authority of the
“Legislature thereof’” in that State to administer a
Presidential election, they threaten the liberty, not
just of their own citizens, but of every citizen of the
United States who casts a lawful ballot in that
election—including the citizens of amici States.

Third, for similar reasons, amici States have a
strong interest in safeguarding against fraud in
voting by mail during Presidential elections. “Every
voter” in a federal election, “has a right under the
Constitution to have his vote fairly counted, without
its being distorted by fraudulently cast votes.”
Anderson v. United States, 417 U.S. 211, 227 (1974).
Plaintiff's Bill of Complaint alleges that non-
legislative actors in the Defendant States stripped
away important safeguards against fraud in voting by
mail that had been enacted by the Legislature in each
State. Amici States share a wvital interest in
protecting the integrity of the truly national election
for President and Vice President of the United States.

SUMMARY OF ARGUMENT

The Bill of Complaint raises constitutional
questions of great public importance that warrant this
Court’s review. First, like every similar provision in
the Constitution, the separation-of-powers provision
of the Electors Clause provides an important
structural check on government designed to protect
individual liberty. By allocating authority over





Presidential electors to the “Legislature thereof” in
each State, the Clause separates powers both
vertically and horizontally, and it confers authority on
the branch of state government most responsive to the
democratic will. Encroachments on the authority of
state Legislatures by other state actors violate the
separation of powers and threaten individual liberty.

The unconstitutional encroachments on the
authority of state Legislatures in this case raise
particularly grave concerns. For decades, responsible
observers have cautioned about the risks of fraud and
abuse in voting by mail, and they have urged the
adoption of statutory safeguards to prevent such
fraud and abuse. In the numerous cases identified in
the Bill of Complaint, non-legislative actors in each
Defendant State repeatedly stripped away the
statutory safeguards that the “Legislature thereof”
had enacted to protect against fraud in voting by mail.
These changes removed protections that responsible
actors had recommended for decades to guard against
fraud and abuse in voting by mail. The allegations in
the Bill of Complaint raise important questions about
election integrity and public confidence in the
administration of Presidential elections. This Court
should grant Plaintiff leave to file the Bill of
Complaint.

ARGUMENT

The Electors Clause provides that each State
“shall appoint” its Presidential electors “in such
Manner as the Legislature thereof may direct.” U.S.
CONST. art. II, § 1, cl. 4 (emphasis added). Moreover,
“[oJur constitutional system of representative
government only works when the worth of honest





ballots is not diluted by invalid ballots procured by
corruption.” U.S. Dep’t of Justice, Federal Prosecution
of Election Offenses, at 1 (8th ed. Dec. 2017). “When
the election process 1is corrupted, democracy 1is
jeopardized.” Id. The proposed Bill of Complaint
raises  serious concerns about both  the
constitutionality and ballot security of election
procedures in the Defendant States. Given the
importance of public confidence in American elections,
these allegations raise questions of great public
importance that warrant this Court’s expedited
review.

I. The Separation-of-Powers Provision of the
Electors Clause Is a Structural Check on
Government That Safeguards Liberty.

Article II requires that each State “shall appoint”
its Presidential electors “in such Manner as the
Legislature thereof may direct.” U.S. CONST. art. II,
§ 1, cl. 4 (emphasis added); see also id. art. I, § 4, cl. 2
(providing that, in each State, the “Legislature
thereof” shall establish “[t]he Times, Places and
Manner of holding Elections for Senators and
Representatives”).

Thus, “in the case of a law enacted by a state
legislature applicable not only to elections to state
offices, but also to the selection of Presidential
electors, the legislature is not acting solely under the
authority given it by the people of the State, but by
virtue of a direct grant of authority made under Art.
I, § 1, cl. 2, of the United States Constitution.” Bush
v. Palm Beach Cty. Canvassing Bd., 531 U.S. 70, 76
(2000). “[T]he state legislature’s power to select the





manner for appointing electors is plenary.” Bush v.
Gore, 531 U.S. 98, 104 (2000).

Here, as set forth in the Bill of Complaint, non-
legislative actors in each Defendant State have
purported to “alter[] an important statutory provision
enacted by the [State’s] Legislature pursuant to its
authority under the Constitution of the United States
to make rules governing the conduct of elections for
federal office.” Republican Party of Pennsylvania v.
Boockvar, No. 20-542, 2020 WL 6304626, at *1 (U.S.
Oct. 28, 2020) (Statement of Alito, J.). See Bill of
Complaint, 99 41-127. In doing so, these non-
legislative actors may have encroached upon the
“plenary” authority of those States’ respective
legislatures over the conduct of the Presidential
election in each State. Bush v. Gore, 531 U.S. at 104.
This encroachment on the authority of each State’s
Legislature violated the separation of powers set forth
in the Electors Clause. “[Iln the context of a
Presidential election, state-imposed restrictions
1mplicate a uniquely important national interest. For
the President and the Vice President of the United
States are the only elected officials who represent all
the voters in the Nation.” Anderson, 460 U.S. at 794—
795.

In every other context, this Court recognizes that
the Constitution’s separation-of-powers provisions are
designed to preserve liberty. “It is the proud boast of
our democracy that we have ‘a government of laws,
and not of men.” Morrison v. Olson, 487 U.S. 654, 697
(1988) (Scalia, J., dissenting). “The Framers of the
Federal Constitution . . . viewed the principle of
separation of powers as the absolutely central
guarantee of a just Government.” Id. “Without a





secure structure of separated powers, our Bill of
Rights would be worthless, as are the bills of rights of
many nations of the world that have adopted, or even
1mproved upon, the mere words of ours.” Id. “The
purpose of the separation and equilibration of powers
in general . . . was not merely to assure effective
government but to preserve individual freedom.” Id.
at 727.

This principle of preserving liberty applies both to
the horizontal separation of powers among the
branches of government, and the vertical separation
of powers between the federal government and the
States. “The federal system rests on what might at
first seem a counterintuitive insight, that ‘freedom is
enhanced by the creation of two governments, not
one.” Bond v. United States, 564 U.S. 211, 220-21
(2011) (quoting Alden v. Maine, 527 U.S. 706, 758
(1999)). “[Flederalism secures to citizens the liberties
that derive from the diffusion of sovereign power.”
Bond, 564 U.S. at 221 (2011) (quoting New York v.
United States, 505 U.S. 144, 181 (1992)). “Federalism
also protects the liberty of all persons within a State
by ensuring that laws enacted in excess of delegated
governmental power cannot direct or control their
actions.” Id. Moreover, “federalism enhances the
opportunity of all citizens to participate in
representative government.” FERC v. Mississippi,
456 U.S. 742, 789 (1982) (O’Connor, J., concurring in
part and dissenting in part). “Just as the separation
and independence of the coordinate branches of the
Federal Government serve to prevent the
accumulation of excessive power in any one branch, a
healthy balance of power between the States and the
Federal Government will reduce the risk of tyranny





and abuse from either front.” Gregory v. Ashcroft, 501
U.S. 452, 458 (1991).

The explicit grant of authority to state
Legislatures in the Electors Clause effects both a
horizontal and a vertical separation of powers. The
Clause allocates to each State—not to federal actors—
the authority to dictate the manner of selecting
Presidential Electors. And within each State, it
explicitly allocates that authority to a single branch of
state government: to the “Legislature thereof.” U.S.
CONST. art. II, § 1, cl. 4.

It is no accident that the Constitution allocates
such authority to state Legislatures, rather than
executive officers such as Secretaries of State, or
judicial officers such as state Supreme Courts. The
Constitutional Convention’s delegates frequently
recognized that the Legislature is the branch most
responsive to the People and most democratically
accountable. See, e.g., Robert G. Natelson, The
Original Scope of the Congressional Power to Regulate
Elections, 13 U.PA. J. CONST. L. 1, 31 (2010) (collecting
ratification documents expressing that state
legislatures were most likely to be in sympathy with
the interests of the people); Federal Farmer, No. 12
(1788), reprinted in 2 THE FOUNDERS CONSTITUTION
(Philip B. Kurland & Ralph Lerner eds., 1987)
(arguing that electoral regulations “ought to be left to
the state legislatures, they coming far nearest to the
people themselves”); THE FEDERALIST NO. 57, at
350 (C. Rossiter, ed. 2003) (Madison, J.) (stating that
the “House of Representatives is so constituted as to
support in its members an habitual recollection of
their dependence on the people”); id. (stating that the
“vigilant and manly spirit that actuates the people of





America” is greatest restraint on the House of
Representatives).

Democratic accountability in the method of
selecting the President of the United States is a
powerful bulwark safeguarding individual liberty. By
1dentifying the “Legislature thereof” in each State as
the regulator of elections for federal officers, the
Electors Clause of Article II, § 1 prohibits the very
arrogation of power over Presidential elections by
non-legislative officials that the Defendant States
perpetrated 1in this case. By violating the
Constitution’s separation of powers, these non-
legislative actors undermined the liberty of all
Americans, including the voters in amici States.

II. Stripping Away Safeguards From Voting by
Mail Exacerbates the Risks of Fraud.

By stripping away critical safeguards against
ballot fraud in voting by mail, non-legislative actors in
the Defendant States inflicted another grave injury on
the conduct of the recent election: They enhanced the
risks of fraudulent voting by mail without authority.
An impressive body of public evidence demonstrates
that voting by mail presents unique opportunities for
fraud and abuse, and that statutory safeguards are
critical to reduce such risks of fraud.

For decades prior to 2020, responsible observers
emphasized the risks of fraud in voting by mail, and
the importance of imposing safeguards on the process
of voting by mail to allay such risks. For example, in
Crawford v. Marion County Election Board, this Court
held that fraudulent voting “perpetrated using
absentee ballots” demonstrates “that not only is the
risk of voter fraud real but that it could affect the





outcome of a close election.” Crawford v. Marion
County Election Bd., 553 U.S. 181, 195-96 (2008)
(opinion of Stevens, J.) (emphasis added).

As noted by Plaintiff, the Carter-Baker
Commission on Federal Election Reform emphasized
the same concern. The bipartisan Commission—co-
chaired by former President Jimmy Carter and former
Secretary of State James A. Baker—determined that
“[a]bsentee ballots remain the largest source of
potential voter fraud.” BUILDING CONFIDENCE IN U.S.
ELECTIONS: REPORT OF THE COMMISSION ON FEDERAL
ELECTION REFORM, at 46 (Sept. 2005) (“Carter-Baker
Report”).2 According to the Carter-Baker Commission,
“[a]bsentee balloting is vulnerable to abuse in several
ways.” Id. “Blank ballots mailed to the wrong address
or to large residential buildings might be intercepted.”
Id. “Citizens who vote at home, at nursing homes, at
the workplace, or in church are more susceptible to
pressure, overt and subtle, or to intimidation.” Id.
“Vote buying schemes are far more difficult to detect
when citizens vote by mail.” Id.

Thus, the Commission noted that “absentee
balloting in other states has been a major source of
fraud.” Id. at 35. It emphasized that voting by mail
“Increases the risk of fraud.” Id. And the Commission
recommended that “States ... need to do more to
prevent ... absentee ballot fraud.” Id. at v.

The Commission specifically recommended that
States should implement and reinforce safeguards to
prevent fraud in voting by mail. The Commission
recommended that “States should make sure that

2 Available at https://www.legislationline.org/down-
load/id/1472/file/-3b50795b2d0374cbef5c29766256.pdf.
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absentee ballots received by election officials before
Election Day are kept secure until they are opened
and counted.” Id. at 46. It also recommended that
States  “prohibit[]  ‘third-party’ organizations,
candidates, and political party activists from handling
absentee ballots.” Id. And the Commission
highlighted that a particular state “appear[ed] to have
avoided significant fraud in its vote-by-mail elections
by introducing safeguards to protect ballot integrity,
including signature verification.” Id. at 35 (emphasis
added). The Commission concluded that “[v]ote by
mail i1s ... likely to increase the risks of fraud and
contested elections ... where the safeguards for ballot
integrity are weaker.” Id.

The most recent edition of the U.S. Department of
Justice’s Manual on Federal Prosecution of Election
Offenses, published by its Public Integrity Section,
highlights the very same concerns about fraud in
voting by mail. U.S. Dep’t of Justice, Federal
Prosecution of Election Offenses (8th ed. Dec. 2017), at
28-29 (“DOJ Manual”).3 The Manual states:
“Absentee ballots are particularly susceptible to
fraudulent abuse because, by definition, they are
marked and cast outside the presence of election
officials and the structured environment of a polling
place.” Id. The Manual reports that “the more common
ways” that election-fraud “crimes are committed
include ... [o]btaining and marking absentee ballots
without the active input of the voters involved.” Id. at
28. And the Manual notes that “[a]bsentee ballot

3 Available at https://www.justice.gov/crimi-
nal/file/1029066/download.
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frauds” committed both with and without the voter’s
participation are “common.” Id. at 29.

Similarly, the U.S. Government Accountability
Office concluded that many crimes of election fraud
likely go undetected. In 2014, discussing election
fraud, the GAO reported that “crimes of fraud, in
particular, are difficult to detect, as those involved are
engaged in intentional deception.” GAO-14-634,
Elections: Issues Related to State Voter Identification
Laws 62-63 (U.S. Gov't Accountability Office Sept.
2014).4

Despite the difficulties of detecting fraud
schemes, recent experience contains many well-
documented examples of absentee ballot fraud. For
example, the News21 database, which was compiled
to refute arguments that voter fraud is prevalent,
1dentified 491 cases of absentee ballot over the 12-year
period from 2000 to 2012—approximately 41 cases per
year. See News21, Election Fraud in America.5 This
database reports that “Absentee Ballot Fraud” was
“[t]he most prevalent fraud” in America, comprising
“24 percent (491 cases)” of all cases reported in the
public records surveyed. Id. Moreover, the database
indicates that this number undercounts the total
incidence of reported cases of absentee ballot fraud,
because it was based on public-record requests to
state and local government entities, many of which
did not respond. Id.

4 Available at https://www.gao.gov/assets/670/665966.pdf.

5 Available at https://votingrights.news21.com/interactive/elec-
tion-fraud-data-
base/&xi1d=17259,15700023,15700124,15700149,15700186,1570
0191,15700201,15700237,15700242
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Likewise, the Heritage Foundation’s online
database of election-fraud cases—which includes only
a “sampling” of cases that resulted in an adjudication
of fraud, such as a criminal conviction or civil
penalty—identified 207 cases of proven “fraudulent
use of absentee ballots” in the United States. The
Heritage Foundation, Election Fraud Cases.® Again,
this database undercounts the incidence of cases of
election fraud: “The Heritage Foundation’s Election
Fraud Database presents a sampling of recent proven
instances of election fraud from across the country.
This database is not an exhaustive or comprehensive
lList.” Id.

The public record abounds with recent examples
of such fraudulent absentee-ballot schemes. For
example, in November 2019, the mayor of Berkeley,
Missouri was indicted on five felony counts of
absentee ballot fraud for changing votes on absentee
ballots to help him and his political allies to get
elected. Brian Heffernan, Berkeley Mayor Hoskins
Charged with 5 Felony Counts of Election Fraud, ST.
Louis PuBLic RADIO (Nov. 21, 2019).” Mayor Hoskins’
scheme included “going to the home of elderly ...
residents” to harvest absentee ballots, “filling out
absentee ballot applications for voters and having his
campaign workers do the same,” and “altering
absentee ballots” after he had procured them from
voters. Id. Again, in 2016, a state House race in
Missouri was overturned amid allegations of

6 Available at https://www.heritage.org/voterfraud/search?com-
bine=&state=All&year=&case_type=All&fraud_type=24489&pa
ge=12.

7 Available at https://news.stlpublicradio.org/post/berkeley-
mayor-hoskins-charged-5-felony-counts-election-fraud#stream/0
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widespread absentee-ballot fraud that had occurred
across multiple election cycles in the same
community. Sarah Fenske, FBI, Secretary of State
Asking Questions About St. Louis Statehouse Race,
RIVERFRONT TIMES (Aug. 16, 2016).8 One candidate
stated that it was widely known in the community
that the incumbent ran an “absentee game” that
resulted in the absentee vote tipping the outcome in
her favor in multiple close elections. Id.

Other States have similar experiences. In 2018, a
federal Congressional race was overturned in North
Carolina, and eight political operatives were indicted
for fraud, 1n an absentee-ballot scheme that sufficed
to change the outcome of the election. Richard
Gonzales, North Carolina GOP Operative Faces New
Felony Charges That Allege Ballot Fraud, NPR.ORG,
(July 30, 2019).9 The indicted operatives “had
improperly collected and possibly tampered with
ballots,” and were charged with “improperly mailing
in absentee ballots for someone who had not mailed it
themselves.” Id.

In the North Carolina case, the lead investigator
testified that the investigation was “a continuous
case” over two election cycles, and that the scheme
involved collecting absentee ballots from voters,
altering the absentee ballots, and forging witness
signatures on the ballots. See In re: Investigation of
Irregularities Affecting Counties Within the 9th

8 Available at https://www.river-
fronttimes.com/newsblog/2016/08/16/fbi-secretary-of-state-ask-
ing-questions-about-st-louis-statehouse-race.

9 Available at https://www.npr.org/2019/07/30/746800630/north-
carolina-gop-operative-faces-new-felony-charges-that-allege-bal-
lot-fraud.
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Congressional District, North Carolina Board of
Elections, Evidentiary Hearing, at 2-3.10 The
investigators described it as a “coordinated, unlawful,
and substantially resourced absentee ballots scheme.”
Id. at 2. According to the investigators’ trial
presentation, the investigation involved 142 voter
interviews, 30 subject and witness interviews, and
subpoenas of documents, financial records, and phone
records. Id. at 3. The perpetrators collected absentee
ballots and falsified ballot witness certifications
outside the presence of the voters. Id. at 10, 13. The
congressional election at issue was decided by margin
of less than 1,000 votes. Id. at 4. The scheme involved
the submission of well over 1,000 fraudulent absentee
ballots and request forms. Id. at 11. The perpetrators
took extensive steps to conceal the fraudulent scheme,
which lasted over multiple election cycles before it
was detected. Id. at 14.

Similarly, in 2016, a politician in the Bronx was
indicted and pled guilty to 242 counts of election fraud
based on an absentee ballot fraud scheme. Ben
Kochman, Bronx politician pleads guilty in absentee
ballot scheme for Assembly election, NEW YORK DAILY
NEWS (Nov. 22, 2016).11 Despite pleading guilty to 242
felonies involving absentee ballot fraud in an election
that was decided by two votes, the defendant received
no jail time and vowed to run for office again after a
short disqualification period. Id.

10 Available at https://images.ra-
dio.com/wbt/Voter%20ID_%20Website.pdf.
11 Available at http://www.nydailynews.com/new-york/nyc-

crime/bronx-pol-pleads-guilty-absentee-ballot-scheme-article-
1.2884009.
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The increases in mail-in voting due to the COVID-
19 pandemic likewise increased opportunities for
fraud. For instance, in May 2020, the leader of the
New Jersey NAACP called for an election in Paterson,
New Jersey to be overturned due to widespread mail-
in ballot fraud. See Jonathan Dienst et al., NJ NAACP
Leader Calls for Paterson Mail-In Vote to Be Canceled
Amid Corruption Claims, NBC NEW YORK (May 27,
2020).12 “Invalidate the election. Let’s do it again,’
[the NAACP leader]| said amid reports more that 20
percent of all ballots were disqualified, some in
connection with voter fraud allegations.” Id.

Hundreds of other reported cases highlight the
same concerns about the vulnerability of voting by
mail to fraud and abuse. Recently, a Missouri court
considered extensive expert testimony reviewing
absentee-ballot fraud cases like these. Findings of
Fact, Conclusions of Law, and Final Judgment in Mo.
State Conference of the NAACP v. State, No. 20AC-
CC00169-01 (Circuit Court of Cole County, Missouri
Sept. 24, 2020), affd, 607 S.W.3d 728 (Mo. banc Oct.
9, 2020) (“Mo. NAACP”). The court held that cases of
absentee-ballot fraud “have several common features
that persist across multiple recent cases: (1) close
elections; (2) perpetrators who are candidates,
campaign workers, or political consultants, not
ordinary voters; (3) common techniques of ballot
harvesting; (4) common techniques of signature
forging; (5) fraud that persisted across multiple
elections before it was detected; (6) massive resources

12 Available at https://[www.nbcnewyork.com/news/politics/nj-
naacp-leader-calls-for-paterson-mail-in-vote-to-be-canceled-
amid-fraud-claims/2435162/.
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required to investigate and prosecute the fraud; and
(7) lenient criminal penalties.” Id. at 17. Thus, the
court concluded “that fraud in voting by mail is a
recurrent problem, that it is hard to detect and
prosecute, that there are strong incentives and weak
penalties for doing so, and that it has the capacity to
affect the outcome of close elections.” Id. The court
held that “the threat of mail-in ballot fraud is real.”
Id. at 2.

III. The Bill of Complaint Alleges that the
Defendant States Unconstitutionally
Abolished Critical Safeguards Against
Fraud in Voting by Malil.

The Bill of Complaint alleges that non-legislative
actors 1n each Defendant State unconstitutionally
abolished or diluted statutory safeguards against
fraud enacted by their state Legislatures, in violation
of the Presidential Electors Clause. U.S. CONST. art.
II, § 1, cl. 4. All the unconstitutional changes to
election procedures identified in the Bill of Complaint
have two common features: (1) They abrogated
statutory safeguards against fraud that responsible
observers have long recommended for voting by mail,
and (2) they did so in a way that predictably conferred
partisan advantage on one candidate in the
Presidential election. Such allegations are serious,
and they warrant this Court’s review.

Abolishing signature verification. First, the
proposed Bill of Complaint alleges that non-legislative
actors in Pennsylvania, Michigan, and Georgia
unilaterally abolished or weakened signature-
verification requirements for mailed ballots. It
alleges that Pennsylvania’s Secretary of State
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abrogated Pennsylvania’s statutory signature-
verification requirement for mail-in ballots In a
“friendly” settlement of a lawsuit brought by activists.
Bill of Complaint, 9 44-46. It alleges that Michigan’s
Secretary of State permitted absentee ballot
applications online, with no signature at all, in
violation of Michigan statutes, id. 19 85-89; and that
election officials in Wayne County, Michigan simply
disregarded  statutory  signature  verification
requirements, id. Y 92-95. And it alleges that
Georgia’s Secretary of State unilaterally abrogated
Georgia’s statute authorizing county registrars to
engage in signature verification for absentee ballots
in another lawsuit settlement. Id. 99 66-72.

In addition to violating the Electors Clause, these
actions, as alleged, contradict fundamental principles
of ballot security. As noted above, the Carter-Baker
Report highlighted the importance of “signature
verification” as a critical “safeguard[] to protect ballot
integrity” for ballots cast by mail. Carter-Baker
Report, supra, at 35 (emphasis added). Without
safeguards such as signature verification, the Report
stated that “[v]ote by mail is ... likely to increase the
risks of fraud and contested elections ... where the
safeguards for ballot integrity are weaker.” Id. The
importance of signature verification is hard to
overstate, because absentee-ballot fraud schemes
commonly involve “common techniques of signature
forging,” typically by nefarious actors who are
unfamiliar with the voter’s signature. Mo. NAACP,
supra, at 17. Verifying the voter’s signature thus
provides a fundamental safeguard against fraud.

Insecure ballot handling. The Bill of
Complaint alleges that non-legislative actors changed
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or abolished statutory rules for the secure handling of
absentee and mail-in ballots in Pennsylvania,
Michigan, and Wisconsin. It alleges that election
officials in Democratic areas of Pennsylvania violated
state statutes by opening and reviewing mail-in
ballots that were required to be kept locked and secure
until Election Day. Bill of Complaint, 9 50-51. It
alleges that Michigan’s Secretary of State, acting in
violation of state law, sent 7.7 million unsolicited
absentee-ballot applications to Michigan voters, thus
“flooding Michigan with millions of absentee ballot
applications prior to the 2020 general election.” Id.
99 80-84. And it alleges that the Wisconsin Election
Commission violated state law by placing hundreds of
unmonitored boxes for the submission of absentee and
mail-in ballots around the State, concentrated in
heavily Democratic areas. Id. 9 107-114.

In addition to violating the Electors Clause,
these actions, as alleged, contradict commonsense
ballot-security recommendations. The Department of
Justice’s Manual on Federal Prosecution of Election
Offenses notes that vulnerability to mishandling is
what makes absentee ballots “particularly susceptible
to fraudulent abuse” because “they are marked and
cast outside the presence of election officials and the
structured environment of a polling place.” DOJ
Manual, at 28-29.  According to the Manual,
“[o]btaining and marking absentee ballots without the
active input of the voters involved” is one of “the more
common ways  that election fraud “crimes are
committed.” Id. at 28. For this reason, the Carter-
Baker Commission made recommendations in favor of
preventing such insecurity in the handling of ballots.
For example, the Commission recommended that
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“States should make sure that absentee ballots
received by election officials before Election Day are
kept secure until they are opened and counted.” Id. at
46. It also recommended that States “prohibit[] ‘third-
party’ organizations, candidates, and political party
activists from handling absentee ballots.” Id.
Inconsistent Statewide Standards. The Bill
of Complaint alleges that the Defendant States
provided different standards and treatment for mail-
in ballots submitted in different areas of each State,
and that this differential treatment uniformly
provided a partisan advantage to one side in the
Presidential election. It alleges that election officials
in Philadelphia and Allegheny County, Pennsylvania,
applied different standards to voters in those
Democratic strongholds than applied to other voters
in Pennsylvania, in violation of state law. Bill of
Complaint, 99 52-54. Similarly, it alleges that
Milwaukee, Wisconsin violated state law by
authorizing election officials to “correct” disqualifying
omissions on ballot envelopes by entering information
that the voter should have entered with a red pen,
while no similar “correction” process was granted to
other voters in that State. Id. 9 123-127. And it
alleges that Wayne County, Michigan provided
differential treatment of its voters, in violation of
state statutes, by simply ignoring statutorily required
signature-verification requirements. Id. 49 92-95.
Such differential treatment, as alleged under
circumstances raising concerns of partisan bias,
contradicts universal recommendations for integrity
and public confidence in elections. As this Court
stated in Bush v. Gore, “[t]he idea that one group can
be granted greater voting strength than another is
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hostile to the one man, one vote basis of our
representative government.” 531 U.S. at 107 (quoting
Moore v. Ogilvie, 394 US 814 (1969)). The Carter-
Baker Report noted that “inconsistent or incorrect
application of electoral procedures may have the effect
of discouraging voter participation and may, on
occasion, raise questions about bias in the way
elections are conducted.” Carter-Baker Report, at 49.
“Such problems raise public suspicions or may provide
grounds for the losing candidate to contest the result
in a close election.” Id.

Excluding Bipartisan Observers. The Bill
of Complaint alleges that certain counties in
Defendant States excluded bipartisan observers from
the ballot-opening and ballot-counting processes. For
example, it alleges that election officials in
Philadelphia and Allegheny County, Pennsylvania,
violated state law by excluding Republican observers
from the opening, counting, and recording of absentee
ballots in those counties. Bill of Complaint, § 49. And
it alleges that election officials in Wayne County,
Michigan violated state statutes by systematically
excluding poll watchers from the counting and
recording of absentee ballots. Id. 99 90-91.

Such actions, as alleged, raise concerns about
the integrity of the vote count in those counties. As
the Carter-Baker Report emphasized, States should
“provide observers with meaningful opportunities to
monitor the conduct of the election.” Carter-Baker
Report, at 47. “To build confidence in the electoral
process, it 1s important that elections be administered
in a neutral and professional manner,” without the
appearance of partisan bias.” Id. at 49. When
observers of one political party are illegally and





21

systematically excluded from observing the vote
count, “the appearance of partisan bias” is inevitable.
Id. For counties in Defendant States to exclude
Republican observers weakens public confidence in
the electoral process and raises grave concerns about
the integrity of ballot counting in those counties.

Extending the Deadline to Receive Ballots.
The Bill of Complaint alleges that a non-legislative
actor in Pennsylvania—its Supreme Court—extended
the statutory deadline to receive absentee and mail-in
ballots without authorization from the “Legislature
thereof,” and that it directed that ballots with 1llegible
postmarks or no postmarks at all would be deemed
timely if received within the extended deadline. Bill
of Complaint, 99 48, 55. Again, these non-legislative
changes raise concerns about election integrity in
Pennsylvania. They created a post-election window of
time during which nefarious actors could wait and see
whether the Presidential election would be close, and
whether perpetrating fraud in Pennsylvania would be
worthwhile. And they enhanced the opportunities for
fraud by mandating that late ballots must be counted
even when they are not postmarked or have no legible
postmark, and thus there is no evidence they were
mailed by Election Day.

These changes created needless vulnerability to
actual fraud and undermined public confidence in the
election. As the Department of Justice’s Manual of
Federal Prosecution of Election Offenses states, “the
conditions most conducive to election fraud are close
factional competition within an electoral jurisdiction
for an elected position that matters.” DOJ Manual, at
2-3. “[E]lection fraud is most likely to occur in
electoral jurisdictions where there is close factional
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competition for an elected position that matters.” Id.
at 27. That statement exactly describes the conditions
in each of the Defendant States in the recent
Presidential election.

CONCLUSION

The allegations in the Bill of Complaint raise
important constitutional issues under the Electors
Clause of Article II, § 1. They also raise serious
concerns relating to election integrity and public
confidence in elections. These are questions of great
public importance that warrant this Court’s attention.
The Court should grant the Plaintiff's Motion for
Leave to File Bill of Complaint.
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Hi Adam,

Just for clarification, Mr. Kenney has filed a complaint with the Office of Disciplinary Council, not a
lawsuit.

And yes, the statement we gave to The State is our official statement. This is purely a partisan
political attack and it’s disgusting and despicable that they would try to tie the Attorney General to
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you can. You should ask Mr. Kenney if he has actually read the amicus. It does NOT allege any voter
fraud, which is the whole basis for his complaint! It raises a constitutional question about how those
four states changed their election rules. It does mention fraud but only in the context that mail-in
voting can be more susceptible to fraud and that the changes to election laws in those states raise
guestions about the security of the ballots in those states. It never said fraud actually occurred in
those states.

Mr. Kenney may argue that Texas’ lawsuit does allege fraud but we did not join Texas’ lawsuit, we
signed onto a separate amicus brief, which does not allege fraud but says removing safeguards on
voting by mail raises the risks of fraud. There’s a difference between saying, “Election fraud
happened” and saying, “The rules were changed in a way that could be unconstitutional and those
changes increase the risk of fraud.” It’s like the difference between saying, “There was a robbery on
the street last night” and “If you carry a wad of cash in your hand while walking down the street at
night, it increases your risk of being robbed.” The first is saying something happened while the
second is saying taking a specific action raises the risk of something happening. The point is, the
amicus does not say there was fraud, it says election rules in those states were changed by someone
other than the state legislatures, which is what’s required, and we thought the Supreme Court
should rule on whether that was permissible. They didn’t take the case so that ended it.

| hope that may clarify it for you because it’s difficult to wade through all the legalese sometimes.
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STATEMENT OF INTEREST OF AMICI

“In the context of a Presidential election,” state
actions “implicate a uniquely important national
interest,” because “the impact of the votes cast in each
State is affected by the votes cast for the various
candidates 1n other States.” Anderson v. Celebrezze,
460 U.S. 780, 794-95 (1983). “For the President and
the Vice President of the United States are the only
elected officials who represent all the voters in the
Nation.” Id.

Amict curiae are the States of Missouri,
Alabama, Arkansas, Florida, Indiana, Kansas,
Louisiana, Mississippi, Montana, Nebraska, North
Dakota, Oklahoma, South Carolina, South Dakota,
Tennessee, Utah, and West Virginia.! Amici have
several important interests in this case. First, the
States have a strong interest in safeguarding the
separation of powers among state actors in the
regulation of Presidential elections. The Electors
Clause of Article II, § 1 carefully separates power
among state actors, and it assigns a specific function
to the “Legislature thereof” in each State. U.S. CONST.
art. II, § 1, cl. 4. Our system of federalism relies on
separation of powers to preserve liberty at every level
of government, and the separation of powers in the
Electors Clause is no exception. The States have a
strong interest in preserving the proper roles of state
legislatures in the administration of federal elections,
and thus safeguarding the individual liberty of their
citizens.

1 This brief is filed under Supreme Court Rule 37.4, and all coun-
sel of record received timely notice of the intent to file this amicus
brief under Rule 37.2.





Second, amici States have a strong interest in
ensuring that the votes of their own citizens are not
diluted by the unconstitutional administration of
elections in other States. When non-legislative actors
in other States encroach on the authority of the
“Legislature thereof’” in that State to administer a
Presidential election, they threaten the liberty, not
just of their own citizens, but of every citizen of the
United States who casts a lawful ballot in that
election—including the citizens of amici States.

Third, for similar reasons, amici States have a
strong interest in safeguarding against fraud in
voting by mail during Presidential elections. “Every
voter” in a federal election, “has a right under the
Constitution to have his vote fairly counted, without
its being distorted by fraudulently cast votes.”
Anderson v. United States, 417 U.S. 211, 227 (1974).
Plaintiff's Bill of Complaint alleges that non-
legislative actors in the Defendant States stripped
away important safeguards against fraud in voting by
mail that had been enacted by the Legislature in each
State. Amici States share a wvital interest in
protecting the integrity of the truly national election
for President and Vice President of the United States.

SUMMARY OF ARGUMENT

The Bill of Complaint raises constitutional
questions of great public importance that warrant this
Court’s review. First, like every similar provision in
the Constitution, the separation-of-powers provision
of the Electors Clause provides an important
structural check on government designed to protect
individual liberty. By allocating authority over





Presidential electors to the “Legislature thereof” in
each State, the Clause separates powers both
vertically and horizontally, and it confers authority on
the branch of state government most responsive to the
democratic will. Encroachments on the authority of
state Legislatures by other state actors violate the
separation of powers and threaten individual liberty.

The unconstitutional encroachments on the
authority of state Legislatures in this case raise
particularly grave concerns. For decades, responsible
observers have cautioned about the risks of fraud and
abuse in voting by mail, and they have urged the
adoption of statutory safeguards to prevent such
fraud and abuse. In the numerous cases identified in
the Bill of Complaint, non-legislative actors in each
Defendant State repeatedly stripped away the
statutory safeguards that the “Legislature thereof”
had enacted to protect against fraud in voting by mail.
These changes removed protections that responsible
actors had recommended for decades to guard against
fraud and abuse in voting by mail. The allegations in
the Bill of Complaint raise important questions about
election integrity and public confidence in the
administration of Presidential elections. This Court
should grant Plaintiff leave to file the Bill of
Complaint.

ARGUMENT

The Electors Clause provides that each State
“shall appoint” its Presidential electors “in such
Manner as the Legislature thereof may direct.” U.S.
CONST. art. II, § 1, cl. 4 (emphasis added). Moreover,
“[oJur constitutional system of representative
government only works when the worth of honest





ballots is not diluted by invalid ballots procured by
corruption.” U.S. Dep’t of Justice, Federal Prosecution
of Election Offenses, at 1 (8th ed. Dec. 2017). “When
the election process 1is corrupted, democracy 1is
jeopardized.” Id. The proposed Bill of Complaint
raises  serious concerns about both  the
constitutionality and ballot security of election
procedures in the Defendant States. Given the
importance of public confidence in American elections,
these allegations raise questions of great public
importance that warrant this Court’s expedited
review.

I. The Separation-of-Powers Provision of the
Electors Clause Is a Structural Check on
Government That Safeguards Liberty.

Article II requires that each State “shall appoint”
its Presidential electors “in such Manner as the
Legislature thereof may direct.” U.S. CONST. art. II,
§ 1, cl. 4 (emphasis added); see also id. art. I, § 4, cl. 2
(providing that, in each State, the “Legislature
thereof” shall establish “[t]he Times, Places and
Manner of holding Elections for Senators and
Representatives”).

Thus, “in the case of a law enacted by a state
legislature applicable not only to elections to state
offices, but also to the selection of Presidential
electors, the legislature is not acting solely under the
authority given it by the people of the State, but by
virtue of a direct grant of authority made under Art.
I, § 1, cl. 2, of the United States Constitution.” Bush
v. Palm Beach Cty. Canvassing Bd., 531 U.S. 70, 76
(2000). “[T]he state legislature’s power to select the





manner for appointing electors is plenary.” Bush v.
Gore, 531 U.S. 98, 104 (2000).

Here, as set forth in the Bill of Complaint, non-
legislative actors in each Defendant State have
purported to “alter[] an important statutory provision
enacted by the [State’s] Legislature pursuant to its
authority under the Constitution of the United States
to make rules governing the conduct of elections for
federal office.” Republican Party of Pennsylvania v.
Boockvar, No. 20-542, 2020 WL 6304626, at *1 (U.S.
Oct. 28, 2020) (Statement of Alito, J.). See Bill of
Complaint, 99 41-127. In doing so, these non-
legislative actors may have encroached upon the
“plenary” authority of those States’ respective
legislatures over the conduct of the Presidential
election in each State. Bush v. Gore, 531 U.S. at 104.
This encroachment on the authority of each State’s
Legislature violated the separation of powers set forth
in the Electors Clause. “[Iln the context of a
Presidential election, state-imposed restrictions
1mplicate a uniquely important national interest. For
the President and the Vice President of the United
States are the only elected officials who represent all
the voters in the Nation.” Anderson, 460 U.S. at 794—
795.

In every other context, this Court recognizes that
the Constitution’s separation-of-powers provisions are
designed to preserve liberty. “It is the proud boast of
our democracy that we have ‘a government of laws,
and not of men.” Morrison v. Olson, 487 U.S. 654, 697
(1988) (Scalia, J., dissenting). “The Framers of the
Federal Constitution . . . viewed the principle of
separation of powers as the absolutely central
guarantee of a just Government.” Id. “Without a





secure structure of separated powers, our Bill of
Rights would be worthless, as are the bills of rights of
many nations of the world that have adopted, or even
1mproved upon, the mere words of ours.” Id. “The
purpose of the separation and equilibration of powers
in general . . . was not merely to assure effective
government but to preserve individual freedom.” Id.
at 727.

This principle of preserving liberty applies both to
the horizontal separation of powers among the
branches of government, and the vertical separation
of powers between the federal government and the
States. “The federal system rests on what might at
first seem a counterintuitive insight, that ‘freedom is
enhanced by the creation of two governments, not
one.” Bond v. United States, 564 U.S. 211, 220-21
(2011) (quoting Alden v. Maine, 527 U.S. 706, 758
(1999)). “[Flederalism secures to citizens the liberties
that derive from the diffusion of sovereign power.”
Bond, 564 U.S. at 221 (2011) (quoting New York v.
United States, 505 U.S. 144, 181 (1992)). “Federalism
also protects the liberty of all persons within a State
by ensuring that laws enacted in excess of delegated
governmental power cannot direct or control their
actions.” Id. Moreover, “federalism enhances the
opportunity of all citizens to participate in
representative government.” FERC v. Mississippi,
456 U.S. 742, 789 (1982) (O’Connor, J., concurring in
part and dissenting in part). “Just as the separation
and independence of the coordinate branches of the
Federal Government serve to prevent the
accumulation of excessive power in any one branch, a
healthy balance of power between the States and the
Federal Government will reduce the risk of tyranny





and abuse from either front.” Gregory v. Ashcroft, 501
U.S. 452, 458 (1991).

The explicit grant of authority to state
Legislatures in the Electors Clause effects both a
horizontal and a vertical separation of powers. The
Clause allocates to each State—not to federal actors—
the authority to dictate the manner of selecting
Presidential Electors. And within each State, it
explicitly allocates that authority to a single branch of
state government: to the “Legislature thereof.” U.S.
CONST. art. II, § 1, cl. 4.

It is no accident that the Constitution allocates
such authority to state Legislatures, rather than
executive officers such as Secretaries of State, or
judicial officers such as state Supreme Courts. The
Constitutional Convention’s delegates frequently
recognized that the Legislature is the branch most
responsive to the People and most democratically
accountable. See, e.g., Robert G. Natelson, The
Original Scope of the Congressional Power to Regulate
Elections, 13 U.PA. J. CONST. L. 1, 31 (2010) (collecting
ratification documents expressing that state
legislatures were most likely to be in sympathy with
the interests of the people); Federal Farmer, No. 12
(1788), reprinted in 2 THE FOUNDERS CONSTITUTION
(Philip B. Kurland & Ralph Lerner eds., 1987)
(arguing that electoral regulations “ought to be left to
the state legislatures, they coming far nearest to the
people themselves”); THE FEDERALIST NO. 57, at
350 (C. Rossiter, ed. 2003) (Madison, J.) (stating that
the “House of Representatives is so constituted as to
support in its members an habitual recollection of
their dependence on the people”); id. (stating that the
“vigilant and manly spirit that actuates the people of





America” is greatest restraint on the House of
Representatives).

Democratic accountability in the method of
selecting the President of the United States is a
powerful bulwark safeguarding individual liberty. By
1dentifying the “Legislature thereof” in each State as
the regulator of elections for federal officers, the
Electors Clause of Article II, § 1 prohibits the very
arrogation of power over Presidential elections by
non-legislative officials that the Defendant States
perpetrated 1in this case. By violating the
Constitution’s separation of powers, these non-
legislative actors undermined the liberty of all
Americans, including the voters in amici States.

II. Stripping Away Safeguards From Voting by
Mail Exacerbates the Risks of Fraud.

By stripping away critical safeguards against
ballot fraud in voting by mail, non-legislative actors in
the Defendant States inflicted another grave injury on
the conduct of the recent election: They enhanced the
risks of fraudulent voting by mail without authority.
An impressive body of public evidence demonstrates
that voting by mail presents unique opportunities for
fraud and abuse, and that statutory safeguards are
critical to reduce such risks of fraud.

For decades prior to 2020, responsible observers
emphasized the risks of fraud in voting by mail, and
the importance of imposing safeguards on the process
of voting by mail to allay such risks. For example, in
Crawford v. Marion County Election Board, this Court
held that fraudulent voting “perpetrated using
absentee ballots” demonstrates “that not only is the
risk of voter fraud real but that it could affect the





outcome of a close election.” Crawford v. Marion
County Election Bd., 553 U.S. 181, 195-96 (2008)
(opinion of Stevens, J.) (emphasis added).

As noted by Plaintiff, the Carter-Baker
Commission on Federal Election Reform emphasized
the same concern. The bipartisan Commission—co-
chaired by former President Jimmy Carter and former
Secretary of State James A. Baker—determined that
“[a]bsentee ballots remain the largest source of
potential voter fraud.” BUILDING CONFIDENCE IN U.S.
ELECTIONS: REPORT OF THE COMMISSION ON FEDERAL
ELECTION REFORM, at 46 (Sept. 2005) (“Carter-Baker
Report”).2 According to the Carter-Baker Commission,
“[a]bsentee balloting is vulnerable to abuse in several
ways.” Id. “Blank ballots mailed to the wrong address
or to large residential buildings might be intercepted.”
Id. “Citizens who vote at home, at nursing homes, at
the workplace, or in church are more susceptible to
pressure, overt and subtle, or to intimidation.” Id.
“Vote buying schemes are far more difficult to detect
when citizens vote by mail.” Id.

Thus, the Commission noted that “absentee
balloting in other states has been a major source of
fraud.” Id. at 35. It emphasized that voting by mail
“Increases the risk of fraud.” Id. And the Commission
recommended that “States ... need to do more to
prevent ... absentee ballot fraud.” Id. at v.

The Commission specifically recommended that
States should implement and reinforce safeguards to
prevent fraud in voting by mail. The Commission
recommended that “States should make sure that

2 Available at https://www.legislationline.org/down-
load/id/1472/file/-3b50795b2d0374cbef5c29766256.pdf.
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absentee ballots received by election officials before
Election Day are kept secure until they are opened
and counted.” Id. at 46. It also recommended that
States  “prohibit[]  ‘third-party’ organizations,
candidates, and political party activists from handling
absentee ballots.” Id. And the Commission
highlighted that a particular state “appear[ed] to have
avoided significant fraud in its vote-by-mail elections
by introducing safeguards to protect ballot integrity,
including signature verification.” Id. at 35 (emphasis
added). The Commission concluded that “[v]ote by
mail i1s ... likely to increase the risks of fraud and
contested elections ... where the safeguards for ballot
integrity are weaker.” Id.

The most recent edition of the U.S. Department of
Justice’s Manual on Federal Prosecution of Election
Offenses, published by its Public Integrity Section,
highlights the very same concerns about fraud in
voting by mail. U.S. Dep’t of Justice, Federal
Prosecution of Election Offenses (8th ed. Dec. 2017), at
28-29 (“DOJ Manual”).3 The Manual states:
“Absentee ballots are particularly susceptible to
fraudulent abuse because, by definition, they are
marked and cast outside the presence of election
officials and the structured environment of a polling
place.” Id. The Manual reports that “the more common
ways” that election-fraud “crimes are committed
include ... [o]btaining and marking absentee ballots
without the active input of the voters involved.” Id. at
28. And the Manual notes that “[a]bsentee ballot

3 Available at https://www.justice.gov/crimi-
nal/file/1029066/download.
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frauds” committed both with and without the voter’s
participation are “common.” Id. at 29.

Similarly, the U.S. Government Accountability
Office concluded that many crimes of election fraud
likely go undetected. In 2014, discussing election
fraud, the GAO reported that “crimes of fraud, in
particular, are difficult to detect, as those involved are
engaged in intentional deception.” GAO-14-634,
Elections: Issues Related to State Voter Identification
Laws 62-63 (U.S. Gov't Accountability Office Sept.
2014).4

Despite the difficulties of detecting fraud
schemes, recent experience contains many well-
documented examples of absentee ballot fraud. For
example, the News21 database, which was compiled
to refute arguments that voter fraud is prevalent,
1dentified 491 cases of absentee ballot over the 12-year
period from 2000 to 2012—approximately 41 cases per
year. See News21, Election Fraud in America.5 This
database reports that “Absentee Ballot Fraud” was
“[t]he most prevalent fraud” in America, comprising
“24 percent (491 cases)” of all cases reported in the
public records surveyed. Id. Moreover, the database
indicates that this number undercounts the total
incidence of reported cases of absentee ballot fraud,
because it was based on public-record requests to
state and local government entities, many of which
did not respond. Id.

4 Available at https://www.gao.gov/assets/670/665966.pdf.

5 Available at https://votingrights.news21.com/interactive/elec-
tion-fraud-data-
base/&xi1d=17259,15700023,15700124,15700149,15700186,1570
0191,15700201,15700237,15700242
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Likewise, the Heritage Foundation’s online
database of election-fraud cases—which includes only
a “sampling” of cases that resulted in an adjudication
of fraud, such as a criminal conviction or civil
penalty—identified 207 cases of proven “fraudulent
use of absentee ballots” in the United States. The
Heritage Foundation, Election Fraud Cases.® Again,
this database undercounts the incidence of cases of
election fraud: “The Heritage Foundation’s Election
Fraud Database presents a sampling of recent proven
instances of election fraud from across the country.
This database is not an exhaustive or comprehensive
lList.” Id.

The public record abounds with recent examples
of such fraudulent absentee-ballot schemes. For
example, in November 2019, the mayor of Berkeley,
Missouri was indicted on five felony counts of
absentee ballot fraud for changing votes on absentee
ballots to help him and his political allies to get
elected. Brian Heffernan, Berkeley Mayor Hoskins
Charged with 5 Felony Counts of Election Fraud, ST.
Louis PuBLic RADIO (Nov. 21, 2019).” Mayor Hoskins’
scheme included “going to the home of elderly ...
residents” to harvest absentee ballots, “filling out
absentee ballot applications for voters and having his
campaign workers do the same,” and “altering
absentee ballots” after he had procured them from
voters. Id. Again, in 2016, a state House race in
Missouri was overturned amid allegations of

6 Available at https://www.heritage.org/voterfraud/search?com-
bine=&state=All&year=&case_type=All&fraud_type=24489&pa
ge=12.

7 Available at https://news.stlpublicradio.org/post/berkeley-
mayor-hoskins-charged-5-felony-counts-election-fraud#stream/0
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widespread absentee-ballot fraud that had occurred
across multiple election cycles in the same
community. Sarah Fenske, FBI, Secretary of State
Asking Questions About St. Louis Statehouse Race,
RIVERFRONT TIMES (Aug. 16, 2016).8 One candidate
stated that it was widely known in the community
that the incumbent ran an “absentee game” that
resulted in the absentee vote tipping the outcome in
her favor in multiple close elections. Id.

Other States have similar experiences. In 2018, a
federal Congressional race was overturned in North
Carolina, and eight political operatives were indicted
for fraud, 1n an absentee-ballot scheme that sufficed
to change the outcome of the election. Richard
Gonzales, North Carolina GOP Operative Faces New
Felony Charges That Allege Ballot Fraud, NPR.ORG,
(July 30, 2019).9 The indicted operatives “had
improperly collected and possibly tampered with
ballots,” and were charged with “improperly mailing
in absentee ballots for someone who had not mailed it
themselves.” Id.

In the North Carolina case, the lead investigator
testified that the investigation was “a continuous
case” over two election cycles, and that the scheme
involved collecting absentee ballots from voters,
altering the absentee ballots, and forging witness
signatures on the ballots. See In re: Investigation of
Irregularities Affecting Counties Within the 9th

8 Available at https://www.river-
fronttimes.com/newsblog/2016/08/16/fbi-secretary-of-state-ask-
ing-questions-about-st-louis-statehouse-race.

9 Available at https://www.npr.org/2019/07/30/746800630/north-
carolina-gop-operative-faces-new-felony-charges-that-allege-bal-
lot-fraud.





14

Congressional District, North Carolina Board of
Elections, Evidentiary Hearing, at 2-3.10 The
investigators described it as a “coordinated, unlawful,
and substantially resourced absentee ballots scheme.”
Id. at 2. According to the investigators’ trial
presentation, the investigation involved 142 voter
interviews, 30 subject and witness interviews, and
subpoenas of documents, financial records, and phone
records. Id. at 3. The perpetrators collected absentee
ballots and falsified ballot witness certifications
outside the presence of the voters. Id. at 10, 13. The
congressional election at issue was decided by margin
of less than 1,000 votes. Id. at 4. The scheme involved
the submission of well over 1,000 fraudulent absentee
ballots and request forms. Id. at 11. The perpetrators
took extensive steps to conceal the fraudulent scheme,
which lasted over multiple election cycles before it
was detected. Id. at 14.

Similarly, in 2016, a politician in the Bronx was
indicted and pled guilty to 242 counts of election fraud
based on an absentee ballot fraud scheme. Ben
Kochman, Bronx politician pleads guilty in absentee
ballot scheme for Assembly election, NEW YORK DAILY
NEWS (Nov. 22, 2016).11 Despite pleading guilty to 242
felonies involving absentee ballot fraud in an election
that was decided by two votes, the defendant received
no jail time and vowed to run for office again after a
short disqualification period. Id.

10 Available at https://images.ra-
dio.com/wbt/Voter%20ID_%20Website.pdf.
11 Available at http://www.nydailynews.com/new-york/nyc-

crime/bronx-pol-pleads-guilty-absentee-ballot-scheme-article-
1.2884009.
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The increases in mail-in voting due to the COVID-
19 pandemic likewise increased opportunities for
fraud. For instance, in May 2020, the leader of the
New Jersey NAACP called for an election in Paterson,
New Jersey to be overturned due to widespread mail-
in ballot fraud. See Jonathan Dienst et al., NJ NAACP
Leader Calls for Paterson Mail-In Vote to Be Canceled
Amid Corruption Claims, NBC NEW YORK (May 27,
2020).12 “Invalidate the election. Let’s do it again,’
[the NAACP leader]| said amid reports more that 20
percent of all ballots were disqualified, some in
connection with voter fraud allegations.” Id.

Hundreds of other reported cases highlight the
same concerns about the vulnerability of voting by
mail to fraud and abuse. Recently, a Missouri court
considered extensive expert testimony reviewing
absentee-ballot fraud cases like these. Findings of
Fact, Conclusions of Law, and Final Judgment in Mo.
State Conference of the NAACP v. State, No. 20AC-
CC00169-01 (Circuit Court of Cole County, Missouri
Sept. 24, 2020), affd, 607 S.W.3d 728 (Mo. banc Oct.
9, 2020) (“Mo. NAACP”). The court held that cases of
absentee-ballot fraud “have several common features
that persist across multiple recent cases: (1) close
elections; (2) perpetrators who are candidates,
campaign workers, or political consultants, not
ordinary voters; (3) common techniques of ballot
harvesting; (4) common techniques of signature
forging; (5) fraud that persisted across multiple
elections before it was detected; (6) massive resources

12 Available at https://[www.nbcnewyork.com/news/politics/nj-
naacp-leader-calls-for-paterson-mail-in-vote-to-be-canceled-
amid-fraud-claims/2435162/.
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required to investigate and prosecute the fraud; and
(7) lenient criminal penalties.” Id. at 17. Thus, the
court concluded “that fraud in voting by mail is a
recurrent problem, that it is hard to detect and
prosecute, that there are strong incentives and weak
penalties for doing so, and that it has the capacity to
affect the outcome of close elections.” Id. The court
held that “the threat of mail-in ballot fraud is real.”
Id. at 2.

III. The Bill of Complaint Alleges that the
Defendant States Unconstitutionally
Abolished Critical Safeguards Against
Fraud in Voting by Malil.

The Bill of Complaint alleges that non-legislative
actors 1n each Defendant State unconstitutionally
abolished or diluted statutory safeguards against
fraud enacted by their state Legislatures, in violation
of the Presidential Electors Clause. U.S. CONST. art.
II, § 1, cl. 4. All the unconstitutional changes to
election procedures identified in the Bill of Complaint
have two common features: (1) They abrogated
statutory safeguards against fraud that responsible
observers have long recommended for voting by mail,
and (2) they did so in a way that predictably conferred
partisan advantage on one candidate in the
Presidential election. Such allegations are serious,
and they warrant this Court’s review.

Abolishing signature verification. First, the
proposed Bill of Complaint alleges that non-legislative
actors in Pennsylvania, Michigan, and Georgia
unilaterally abolished or weakened signature-
verification requirements for mailed ballots. It
alleges that Pennsylvania’s Secretary of State
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abrogated Pennsylvania’s statutory signature-
verification requirement for mail-in ballots In a
“friendly” settlement of a lawsuit brought by activists.
Bill of Complaint, 9 44-46. It alleges that Michigan’s
Secretary of State permitted absentee ballot
applications online, with no signature at all, in
violation of Michigan statutes, id. 19 85-89; and that
election officials in Wayne County, Michigan simply
disregarded  statutory  signature  verification
requirements, id. Y 92-95. And it alleges that
Georgia’s Secretary of State unilaterally abrogated
Georgia’s statute authorizing county registrars to
engage in signature verification for absentee ballots
in another lawsuit settlement. Id. 99 66-72.

In addition to violating the Electors Clause, these
actions, as alleged, contradict fundamental principles
of ballot security. As noted above, the Carter-Baker
Report highlighted the importance of “signature
verification” as a critical “safeguard[] to protect ballot
integrity” for ballots cast by mail. Carter-Baker
Report, supra, at 35 (emphasis added). Without
safeguards such as signature verification, the Report
stated that “[v]ote by mail is ... likely to increase the
risks of fraud and contested elections ... where the
safeguards for ballot integrity are weaker.” Id. The
importance of signature verification is hard to
overstate, because absentee-ballot fraud schemes
commonly involve “common techniques of signature
forging,” typically by nefarious actors who are
unfamiliar with the voter’s signature. Mo. NAACP,
supra, at 17. Verifying the voter’s signature thus
provides a fundamental safeguard against fraud.

Insecure ballot handling. The Bill of
Complaint alleges that non-legislative actors changed
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or abolished statutory rules for the secure handling of
absentee and mail-in ballots in Pennsylvania,
Michigan, and Wisconsin. It alleges that election
officials in Democratic areas of Pennsylvania violated
state statutes by opening and reviewing mail-in
ballots that were required to be kept locked and secure
until Election Day. Bill of Complaint, 9 50-51. It
alleges that Michigan’s Secretary of State, acting in
violation of state law, sent 7.7 million unsolicited
absentee-ballot applications to Michigan voters, thus
“flooding Michigan with millions of absentee ballot
applications prior to the 2020 general election.” Id.
99 80-84. And it alleges that the Wisconsin Election
Commission violated state law by placing hundreds of
unmonitored boxes for the submission of absentee and
mail-in ballots around the State, concentrated in
heavily Democratic areas. Id. 9 107-114.

In addition to violating the Electors Clause,
these actions, as alleged, contradict commonsense
ballot-security recommendations. The Department of
Justice’s Manual on Federal Prosecution of Election
Offenses notes that vulnerability to mishandling is
what makes absentee ballots “particularly susceptible
to fraudulent abuse” because “they are marked and
cast outside the presence of election officials and the
structured environment of a polling place.” DOJ
Manual, at 28-29.  According to the Manual,
“[o]btaining and marking absentee ballots without the
active input of the voters involved” is one of “the more
common ways  that election fraud “crimes are
committed.” Id. at 28. For this reason, the Carter-
Baker Commission made recommendations in favor of
preventing such insecurity in the handling of ballots.
For example, the Commission recommended that
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“States should make sure that absentee ballots
received by election officials before Election Day are
kept secure until they are opened and counted.” Id. at
46. It also recommended that States “prohibit[] ‘third-
party’ organizations, candidates, and political party
activists from handling absentee ballots.” Id.
Inconsistent Statewide Standards. The Bill
of Complaint alleges that the Defendant States
provided different standards and treatment for mail-
in ballots submitted in different areas of each State,
and that this differential treatment uniformly
provided a partisan advantage to one side in the
Presidential election. It alleges that election officials
in Philadelphia and Allegheny County, Pennsylvania,
applied different standards to voters in those
Democratic strongholds than applied to other voters
in Pennsylvania, in violation of state law. Bill of
Complaint, 99 52-54. Similarly, it alleges that
Milwaukee, Wisconsin violated state law by
authorizing election officials to “correct” disqualifying
omissions on ballot envelopes by entering information
that the voter should have entered with a red pen,
while no similar “correction” process was granted to
other voters in that State. Id. 9 123-127. And it
alleges that Wayne County, Michigan provided
differential treatment of its voters, in violation of
state statutes, by simply ignoring statutorily required
signature-verification requirements. Id. 49 92-95.
Such differential treatment, as alleged under
circumstances raising concerns of partisan bias,
contradicts universal recommendations for integrity
and public confidence in elections. As this Court
stated in Bush v. Gore, “[t]he idea that one group can
be granted greater voting strength than another is
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hostile to the one man, one vote basis of our
representative government.” 531 U.S. at 107 (quoting
Moore v. Ogilvie, 394 US 814 (1969)). The Carter-
Baker Report noted that “inconsistent or incorrect
application of electoral procedures may have the effect
of discouraging voter participation and may, on
occasion, raise questions about bias in the way
elections are conducted.” Carter-Baker Report, at 49.
“Such problems raise public suspicions or may provide
grounds for the losing candidate to contest the result
in a close election.” Id.

Excluding Bipartisan Observers. The Bill
of Complaint alleges that certain counties in
Defendant States excluded bipartisan observers from
the ballot-opening and ballot-counting processes. For
example, it alleges that election officials in
Philadelphia and Allegheny County, Pennsylvania,
violated state law by excluding Republican observers
from the opening, counting, and recording of absentee
ballots in those counties. Bill of Complaint, § 49. And
it alleges that election officials in Wayne County,
Michigan violated state statutes by systematically
excluding poll watchers from the counting and
recording of absentee ballots. Id. 99 90-91.

Such actions, as alleged, raise concerns about
the integrity of the vote count in those counties. As
the Carter-Baker Report emphasized, States should
“provide observers with meaningful opportunities to
monitor the conduct of the election.” Carter-Baker
Report, at 47. “To build confidence in the electoral
process, it 1s important that elections be administered
in a neutral and professional manner,” without the
appearance of partisan bias.” Id. at 49. When
observers of one political party are illegally and
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systematically excluded from observing the vote
count, “the appearance of partisan bias” is inevitable.
Id. For counties in Defendant States to exclude
Republican observers weakens public confidence in
the electoral process and raises grave concerns about
the integrity of ballot counting in those counties.

Extending the Deadline to Receive Ballots.
The Bill of Complaint alleges that a non-legislative
actor in Pennsylvania—its Supreme Court—extended
the statutory deadline to receive absentee and mail-in
ballots without authorization from the “Legislature
thereof,” and that it directed that ballots with 1llegible
postmarks or no postmarks at all would be deemed
timely if received within the extended deadline. Bill
of Complaint, 99 48, 55. Again, these non-legislative
changes raise concerns about election integrity in
Pennsylvania. They created a post-election window of
time during which nefarious actors could wait and see
whether the Presidential election would be close, and
whether perpetrating fraud in Pennsylvania would be
worthwhile. And they enhanced the opportunities for
fraud by mandating that late ballots must be counted
even when they are not postmarked or have no legible
postmark, and thus there is no evidence they were
mailed by Election Day.

These changes created needless vulnerability to
actual fraud and undermined public confidence in the
election. As the Department of Justice’s Manual of
Federal Prosecution of Election Offenses states, “the
conditions most conducive to election fraud are close
factional competition within an electoral jurisdiction
for an elected position that matters.” DOJ Manual, at
2-3. “[E]lection fraud is most likely to occur in
electoral jurisdictions where there is close factional
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competition for an elected position that matters.” Id.
at 27. That statement exactly describes the conditions
in each of the Defendant States in the recent
Presidential election.

CONCLUSION

The allegations in the Bill of Complaint raise
important constitutional issues under the Electors
Clause of Article II, § 1. They also raise serious
concerns relating to election integrity and public
confidence in elections. These are questions of great
public importance that warrant this Court’s attention.
The Court should grant the Plaintiff's Motion for
Leave to File Bill of Complaint.
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Sent: Wednesday, January 13, 2021 9:09 AM
To: Robert Kittle <RKittle@scag.gov>
Subject: WIS request for comment

Hi,

WIS will be speaking with Mr. Chris Kenney today regarding his lawsuit against the AG related
to the Capitol Hill riots.

| have read the statement your team has sent to The State newspaper.

Would it be possible for WIS to also get a statement. | understand if the statement from The
State stands for all outlets.

Best,

Adam Mintzer

SC-AG-21-0107-A-000022



From: Robert Kittle

To: Tyler Fleming
Subject: RE: P&C - Myrtle
Date: Monday, January 11, 2021 4:01:00 PM

I don’t know why WE would have evidence of HER receiving a letter, unless it’s supposed to be a
letter from us to her. I'll do a quick search for that and see.

From: Tyler Fleming <TFleming@postandcourier.com>
Sent: Monday, January 11, 2021 2:23 PM

To: Robert Kittle <RKittle@scag.gov>

Subject: Re: P&C - Myrtle

As a lot of work is these days, it’s all people making claims on social media over politics. The
gun was allegedly raffled off during October of last year as a part of her campaign. If y’all
don’t have evidence for her receiving a letter, I’ll just leave it out of the story.

There’s a lot of claims being made here due to the treasurer attending the “Stop the Steal”
rally and I’m stuck with chasing them down. Thank you for the help.

Tyler Fleming
Mpyrtle Beach Reporter, Post & Courier
843-901-3216

From: Robert Kittle <RKittle@scag.gov

Sent: Monday, January 11, 2021 1:37:40 PM

To: Tyler Fleming <TFlemin ostandcourier.com>
Subject: RE: P&C - Myrtle

Hi Tyler,
I’m not clear on who sent a letter and to whom, and have no idea where | could find anything on our
end without more information. Was the firearm being raffled, or did someone use a firearm during

the event? The letter was sent to Horry County treasurer Angie Jones? Basically | just need more to
go on if you have anything.

Thanks,

Robert

From: Tyler Fleming <TFlemin ostandcourier.com>
Sent: Monday, January 11, 2021 11:41 AM
To: Robert Kittle <RKittle@scag.gov

SC-AG-21-0107-A-000023
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Subject: P&C - Myrtle

Mr. Kittle,

I hope you’re doing well. This happened a while ago, but I was wondering if you could send a
copy of an alleged letter sent to Horry County treasurer Angie Jones over the use of a firearm
in a campaign raffle event? Unfortunately I don’t have a hard date for when the photo was
taken or the alleged letter was sent.

Any help is appreciated! Thank you.

Tyler Fleming

Myrtle Beach Reporter, Post & Courier
843-901-3216

SC-AG-21-0107-A-000024



From: Robert Kittle

To: Avery Wilks

Subject: RE: Post and Courier questions for story on the RAGA robocall
Date: Monday, January 11, 2021 2:52:00 PM

Hi Avery,

Here are the answers to your questions:

Does the attorney general know which RAGA staffers were responsible for the robocall that
encouraged activists to attend Wednesday's rally?

Attorney General Wilson was unaware of the Republican Attorney General group’s
participation in last week’s rally and had absolutely no involvement in the decisions that led to
the group conducting a robocall for the rally. Attorney General Wilson strongly disagreed with
that decision and would have vehemently opposed that decision had he known about it
beforehand. The organization’s purpose is for promoting legal policy and not promoting
political advocacy for third-party organizations.

If not, is he working to find that out? What is he doing to get answers about how the robocall
went out?

His colleague, who chairs the Rule of Law Defense Fund, has announced he’s doing an internal
review to determine what led to the decision and what the appropriate course of action
should be. Any questions regarding the outcome of the review will be answered soon.
Attorney General Wilson does not speak on behalf of the organization.

There have been calls for an investigation into the RAGA's promotion of the rally Wednesday.
Does Wilson believe that more scrutiny of the group and the robocall is warranted?

Attorney General Wilson is waiting to receive the findings of the organization’s internal review
before he takes a position on whether additional scrutiny is needed.

What consequences, if any, does the attorney general believe is warranted for the RAGA
employees responsible for the robocall?

Any statements involving employees of this organization should come from the organization.
The Attorney General cannot speak on behalf of the organization other than that there should
be consequences for this decision. He will wait until the internal review is complete.

What role, if any, did the attorney general play in Adam Piper's hiring at the RAGA/Rule of Law
Defense Fund?
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The AG was supportive of the organization’s decision to hire and later promote Mr. Piper.

This is the second time Wilson has found himself disavowing Piper's actions and saying he had
no knowledge of them, the first being Piper's attempt to smear David Pascoe. Does Wilson
believe Piper should continue as executive director of the RAGA?

The Rule of Law Defense Fund is conducting an internal review, so the Attorney General is
unable to comment on actions against any personnel. Any statements involving employees of
that organization should come from the organization. The Attorney General cannot speak on
behalf of the organization.

Does the attorney general believe that election fraud influenced the outcome of the 2020
presidential election?

No. While there were allegations of election fraud, as far as the Attorney General knows there
has been no evidence presented in court to substantiate those allegations. Attorney General
Wilson strongly supports everyone’s First Amendment right to peacefully assemble, but
strongly condemns the violence at the U.S. Capitol and thinks those who broke the law should
be prosecuted to the fullest extent possible.

From: Avery Wilks <AWilks@postandcourier.com>

Sent: Monday, January 11, 2021 10:32 AM

To: Robert Kittle <RKittle@scag.gov>

Subject: Post and Courier questions for story on the RAGA robocall

Hey Robert,

As discussed over the phone, here are several questions | have for Attorney General Alan
Wilson today.

Does the attorney general know which RAGA staffers were responsible for the robocall that
encouraged activists to attend Wednesday's rally?

If not, is he working to find that out? What is he doing to get answers about how the robocall
went out?

There have been calls for an investigation into the RAGA's promotion of the rally Wednesday.
Does Wilson believe that more scrutiny of the group and the robocall is warranted?
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What consequences, if any, does the attorney general believe is warranted for the RAGA
employees responsible for the robocall?

What role, if any, did the attorney general play in Adam Piper's hiring at the RAGA/Rule of Law
Defense Fund?

This is the second time Wilson has found himself disavowing Piper's actions and saying he had
no knowledge of them, the first being Piper's attempt to smear David Pascoe. Does Wilson

believe Piper should continue as executive director of the RAGA?

Does the attorney general believe that election fraud influenced the outcome of the 2020
presidential election?

As discussed earlier, | plan to publish this story online later today.
Feel free to give me a call at 803-374-3115.

Best,
-Avery

Avery G. Wilks

Projects reporter, Charleston Post and Courier
Cell: 803-374-3115

Twitter: @AveryGWilks
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From: Avery Wilks

To: Robert Kittle

Subject: Post and Courier questions for story on the RAGA robocall
Date: Monday, January 11, 2021 10:32:02 AM

Hey Robert,

As discussed over the phone, here are several questions | have for Attorney General Alan
Wilson today.

Does the attorney general know which RAGA staffers were responsible for the robocall that
encouraged activists to attend Wednesday's rally?

If not, is he working to find that out? What is he doing to get answers about how the robocall
went out?

There have been calls for an investigation into the RAGA's promotion of the rally Wednesday.
Does Wilson believe that more scrutiny of the group and the robocall is warranted?

What consequences, if any, does the attorney general believe is warranted for the RAGA
employees responsible for the robocall?

What role, if any, did the attorney general play in Adam Piper's hiring at the RAGA/Rule of Law
Defense Fund?

This is the second time Wilson has found himself disavowing Piper's actions and saying he had
no knowledge of them, the first being Piper's attempt to smear David Pascoe. Does Wilson

believe Piper should continue as executive director of the RAGA?

Does the attorney general believe that election fraud influenced the outcome of the 2020
presidential election?

As discussed earlier, | plan to publish this story online later today.
Feel free to give me a call at 803-374-3115.

Best,
-Avery

Avery G. Wilks

Projects reporter, Charleston Post and Courier
Cell: 803-374-3115
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From: Avery Wilks

To: Robert Kittle

Subject: Post and Courier questions for story on the RAGA robocall
Date: Monday, January 11, 2021 10:32:02 AM

Hey Robert,

As discussed over the phone, here are several questions | have for Attorney General Alan
Wilson today.

Does the attorney general know which RAGA staffers were responsible for the robocall that
encouraged activists to attend Wednesday's rally?

If not, is he working to find that out? What is he doing to get answers about how the robocall
went out?

There have been calls for an investigation into the RAGA's promotion of the rally Wednesday.
Does Wilson believe that more scrutiny of the group and the robocall is warranted?

What consequences, if any, does the attorney general believe is warranted for the RAGA
employees responsible for the robocall?

What role, if any, did the attorney general play in Adam Piper's hiring at the RAGA/Rule of Law
Defense Fund?

This is the second time Wilson has found himself disavowing Piper's actions and saying he had
no knowledge of them, the first being Piper's attempt to smear David Pascoe. Does Wilson

believe Piper should continue as executive director of the RAGA?

Does the attorney general believe that election fraud influenced the outcome of the 2020
presidential election?

As discussed earlier, | plan to publish this story online later today.
Feel free to give me a call at 803-374-3115.

Best,
-Avery

Avery G. Wilks

Projects reporter, Charleston Post and Courier
Cell: 803-374-3115
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From: Robert Kittle

To: Monk, John

Subject: Amicus in Heritage Act case

Date: Monday, December 21, 2020 2:01:00 PM
Attachments: Amicus Brief of AG for efiling (02453413xD2C78).PDF

image002.png
image003.png

Hi John,

| thought you might want to have this. We just filed this amicus with the SC Supreme Court in the
Heritage Act constitutionality case.

Robert

Robert Kittle
Communications Director
Office: (803) 734-3670
Cell: (803) 381-3453
rkittle@scag.gov

Rembert C. Dennis Building
1000 Assembly Street
Colum{bia, S.C. 29201

 fRE]
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Introduction and Summary

The State of South Carolina submits this Amicus Brief for the Court’s benefit in
determining the constitutionality of the Heritage Act, codified at S.C. Code Ann.§ 10-1-165. In

summary, we reiterate our conclusion in Op. S.C. Att’y Gen., 2020 WL 3619620 (June 25,

2020). The Heritage Act is, in our view, constitutional, with the exception of Subsection (B),
which requires that the Act may not be amended or repealed except by a two-thirds vote of each
house of the General Assembly. This requirement of a supermajority to amend or repeal the Act
is, in our opinion, an unconstitutional infringement upon the power of future legislatures to
legislate as they deem necessary or appropriate by majority vote of each house. Thus, we agree
with Petitioners on that score. Otherwise, as we concluded in our June 25" opinion, we think
that the Act is constitutional and that the Court should sever the unconstitutional part and uphold
the remainder.

We certainly respect the Petitioners’ other constitutional arguments — that the Act
constitutes “special legislation” and violates Equal Protection and Home Rule. These arguments
are serious. We are confident that the Court will consider them and render the appropriate
ruling. However, to us, the Act represents a valid exercise of the Legislature’s police power to
preserve and protect the State’s history, as reflected in and symbolized by various historical sites,
monuments, markers, as well as in the naming of streets, roads and other structures for historical

figures or events. See A-S-P Assoc. v. City of Raleigh, 258 S.E.2d 444, 450 (N.C. 1979) [the

preservation of history “provides a visual educational medium by which an understanding of our
country’s historical and cultural heritage may be imparted to the present and future generations. .
.. [T]he wisdom of such legislation is “fairly debatable,” precluding substitution of our judgment

for that of the general assembly.”].





While the Act’s application may have the appearance of a “special law,” in violation of
Art. 111, 8 34(1), in reality, it is not. The Act instead applies uniformly throughout the State, to
every monument and nameplate in every county. The Legislature, having itself erected or
dedicated many of these monuments, including those on the State House grounds, may validly
exercise the police power in preserving those monuments. The General Assembly, therefore,
possesses a “logical basis and sound reason” to evaluate each monument site individually, on its
own merit, and decide whether to move, modify, rename, or alter the site, monument or

nameplate. As this Court observed in Powell v. Thomas, 214 S.C. 376, 382, 52 S.E.2d 782, 784

(1949), “it is generally recognized that the construction of memorial buildings, monuments, and
other public ornaments designed merely to inspire sentiments of patriotism may properly be
deemed public purposes of which taxes may be imposed. . . . It will not be gainsaid that
patriotism is promoted by the erection of a memorial monument. . . .”

Here, we believe the Legislature acted reasonably and in good faith in enacting the
Heritage Act — not through the passage of a “special law,” or violation of Equal Protection or
Home Rule — but by providing a mechanism to move, modify, rename or alter historic
monuments or nameplates as it deems appropriate or necessary. Accordingly, we suggest that
the Act be severed to remove or modify Subsection (B), while at the same time allowing the
remainder of the Act to stand as written.

Enactment of the Heritage Act

Section 10-1-165 of the Heritage Act was enacted as part of Act No. 292 of 2000. Such
Act constituted a “settlement” of the controversy involving the Confederate Flag flying atop the
State House. As was stated in a newspaper column, “[yJou don’t have to love or hate the

Confederate flag to agree that it does not represent a sovereign government” and that “[o]nly the





state and national flags should fly in a position of sovereignty over the State House.” Scoppe,
The State, March 17, 2009. Section 3 of Act No. 292 provides as follows:

(A)No Revolutionary War, War of 1812, Mexican War, War Between the
States, Spanish-American War, World War I, World War 1l, Korean
War, Gulf War, Native-American, or African American History
monument or memorial erected on public property of the State or any of
its political subdivisions may be relocated, removed, disturbed, or
altered. No street, bridge, structure, park, preserve, reserve, or public
area of the State, or any of its political subdivisions, dedicated in
memory of, or named for any historic figure or historic event may be
renamed or rededicated. . . .

(B) The provisions of this section may be amended or repealed upon passage
of an act which has received a two-thirds vote on the third reading of the
bill in each branch of the General Assembly.
Section 4 of the Act also contains a severability clause to be triggered in the event any portion of
the Act is declared unconstitutional.

The Confederate Flag had flown on the State House dome since 1962, having been

placed there by concurrent resolution as part of the Civil War Centennial celebration. See Op.

S.C. Att’y Gen., 1993 WL 841143 (October 18, 1993). Much rancor and controversy has
resulted. Act 292 of 2000 was ultimately the legislative compromise involving the removal of
the Flag from the State House dome. The settlement was described as follows:
[IJast month the General Assembly approved and Governor Jim Hodges
signed a bill that moves the flag from the Capitol dome to a flag pole behind
a monument to the Confederate War dead.
Lawmakers saw the move as a compromise between those who wanted the
flag removed from the State House grounds and those who wanted it to
remain atop the dome.
See 2000 WLNR 1495840 (The State, June 23, 2000). More specifically, the compromise
provided that “the flag would come off the dome, be removed from the House and Senate

chambers and an African-American memorial would be erected on State House grounds. Also

the flag would fly on a flagpole in the front of the State House and only a two-thirds vote of the
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House and Senate could remove it.” 2020 WLNR __ | The State, (July 10, 2020). Passage of
the Heritage Act, with its two-thirds vote requirement, was part of that compromise. It is evident
that the “supermajority” requirement to amend or repeal the Act indicated the Legislature’s
intent to “freeze” all protected monuments and nameplates so as to prevent alteration or
renaming except as the Legislature determined by a supermajority of each house.

As noted in our letter to this Court requesting original jurisdiction, “[t]he Heritage Act
touches virtually every community in the State. Historic monuments, memorials, the naming of
streets and roads [for historic figures or events] abound everywhere.” The Act “is today
constantly in the public eye. Many monuments, statutes, or memorials, erected long ago in a
different time and place in the State’s history, such as the Tillman Monument, are now highly
controversial, as many citizens feel offended by what a particular monument or memorial may
[now] symbolize.” Virtually all monuments and nameplates are protected as the Act is
painstakingly inclusive. As our opinion of June 25, 2020 explained, the Heritage Act “sought, in
essence, to ‘freeze’ monuments [or names, etc.] as of the date of the Act’s passage, meaning
additional monuments could be added for protection, but existing ones, together with new ones
[added] could not be removed or altered where the Act is applicable except by legislative
approval [through a supermajority].”

ARGUMENTS

Petitioners’ Arguments

Thus, the question of the constitutionality of the Heritage Act must now be decided. As

the Court stressed in Elliott v. Sligh 233 S.C. 161, 165, 103 S.E.2d 923, 925 (1958), regarding

the judiciary’s role in such a circumstance,

[a]ll considerations involving the wisdom, policy, or expediency of an act
are addressed exclusively to the General Assembly. We are only concerned
with the power of that body to enact a law. Every presumption will be made
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in favor of the constitutionality of a legislative enactment. But when the
unconstitutionality of an act is clear to this Court, beyond a reasonable
doubt, then it is the plain duty to say so. Thomas v. Macklen, 186 S.C. 290,
196 S.E. 539.

Petitioners summarize their constitutional contentions regarding the Heritage Act this way:
[s]pecifically, the Heritage Act violates our Constitution in four ways. First,
the Act improperly restricts the General Assembly’s lawmaking function by
placing limits on the ability to amend or repeal the law. Next, the Act
violates two separate constitutional prohibitions against special laws.
Finally, the Act disregards Home Rule for local government control over
local matters. Each violation — independent of the others — should not allow
the Heritage Act to stand.

Petition at 2.

We agree with Petitioners regarding the “supermajority” requirement and said as much in
our June 25 opinion. The Heritage Act’s two-thirds mandate, necessary to amend or repeal the
Act, attempts to place an undue restriction upon the Legislature. Such provision is therefore
unconstitutional, and should thus be stricken by this Court. With respect to Petitioners’ other
constitutional contentions, in our view, as we stated in the June 25 opinion, the Heritage Act is

constitutional. We reiterate that position herein and would ask the Court to so rule.

Supermajority Requirement in Heritage Act is An Unconstitutional Infringement
Upon the Legislature’s Power to Repeal or Amend an Act

As Justice Fraser wrote in his dissent (with respect to a point not addressed by the

majority) in Massey v. Glenn, 106 S.C. 53, 90 S.E. 321, 324-25 (1916), the statute in question

provided that

“hereafter the General Assembly shall not establish any new county,” etc. It
makes no difference what follows. On its face, it forbids a subsequent
legislature to pass an inconsistent act. Make the power of the legislature as
great and as unrestrained as you please, there is no one who can claim that
the Legislature of 1912 had the right to abridge the power of any succeeding
Legislature (except in contract, which is not before us), to pass any act it
deemed best. . . .






(emphasis added). Justice Fraser’s words (in a case with different facts) state the basic principle
which would decide the “supermajority” issue contained in Subsection (B) of the Heritage Act:
one legislature may not constitutionally bind another. Thus, the Legislature of 2000 had no
constitutional power to bind future General Assemblies such that only a supermajority of each
house could amend or repeal the Heritage Act.

As we pointed out in our June 25 opinion, this Court’s decision in Bd. of Trustees of

Fairfield Co. v. State, 395 S.C. 276, 278, 718 S.E.2d 210, 211 (2011), reinforces this

fundamental principle. The Court there recognized that only the Constitution may impose a
“supermajority” requirement upon the Legislature:

[w]e further note the premise that, absent a constitutional provision to the
contrary, the legislature acts and conducts business through majority vote....
[T]he people of South Carolina through their Constitution have established
certain areas that require a supermajority of the legislature to act.

(emphasis added). Our June 25 opinion referenced numerous other authorities for the principle
that one Legislature possesses no constitutional power to bind a subsequent one. Indeed,

Manigault v. Springs, 199 U.S. 473, 497 (1905), a decision involving the South Carolina General

Assembly, stated that “. . . the required notice . . . is not binding upon any subsequent legislature,
nor does a noncompliance with it impair or nullify the provision of an act passed by the
requirement of such notice.” Moreover, as we said in our June 25" opinion, the following
authorities are instructive: 82 C.J.S. Statutes, Section Il [“Implicit in the plenary power of each
legislature is the principle that one legislature cannot enact a statute that prevents a future
legislature from exercising its lawmaking power. . . .”]; 82 C.J.S Statutes Section 289 [“The

Legislature cannot restrict or limit the right to exercise the power by prescribing modes of

procedure for the amendment of statutes....”]; Op. S.C. Att’y Gen., 1986 WL 192009 (April 14,

1986) [citing Manigault, and concluding the legislative body is free to disregard a 2/3 vote





requirement]; Op. S.C. Att’y Gen., 2019 WL 5290864 (October 8, 2019) [“An act, ordinance, or

rule is not binding upon future legislative bodies, which bodies are free to amend previous
actions taken.”] (citing Manigault).

In short, the law is clear. The 2000 General Assembly, which enacted the Heritage Act,
possessed no authority to “tie the hands” of a future General Assembly by requiring a 2/3 vote of
each house to amend or repeal the Act. No legislature possesses such power. As was recognized

by the United States Supreme Court in U.S. v. Winstar Corp., 518 U.S. 839, 872 (1996), the rule

that one legislature cannot constitutionally bind another dates back as far as Blackstone:
[i]n his Commentaries, Blackstone stated the centuries-old concept that one
legislature may not bind the legislative authority of its successors. “Acts of
Parliament derogatory of the power of subsequent parliaments bind not. . . .”
Because the legislature being in truth the sovereign power, is always of
equal, always of absolute authority: it acknowledges no superior upon earth
which the prior legislature must have been if it’s [sic] ordinances could bind
the present parliament.” W. Blackstone, Commentaries on the Laws of
England 90 (1765).
Such is the principle applicable to this case. Thus, Subsection (B) of § 10-1-165 is beyond the
power of the General Assembly to enact and is unconstitutional. Only our Constitution may
dictate that the Legislature must act by supermajority.
As we noted in our June 25" opinion, we believe the severability clause contained in the
Act is operative here, and serves to permit the Court to sever the two-thirds requirement and

leave the remainder of the Act intact. See Joytime Distributors and Amusement Co., Inc. v.

State, 338 S.C. 634, 648, 538 S.E.2d 647, 655 (1999). Moreover, as we said in the opinion,
“[t]he Heritage Act, in our view, would stand independently of the two-thirds voting requirement
based upon the General Assembly’s paramount interest in protecting historic monuments,
markers which are located on public property or in public areas of the State or its political

subdivisions.” See League of Ed. Voters v. State, 176 Wash. 808, 827 (Wash. 2013) [court






severs supermajority provision, leaving remainder of Act under review intact.]. We ask the

Court to so rule.

The Act is Not Unconstitutional Special Legislation

Petitioners also argue that the Heritage Act constitutes special legislation in violation of
Art. 111, 8 34 (I). According to Petitioners,

[tlhe Heritage Act does exactly what is constitutionally prohibited by
restricting local governments and even the South Carolina legislature from
changing the names of public places: “No street, bridge, structure, park,
preserve, reserve or other public area of the State or any of its political
subdivisions dedicated in memory of or named for any historic figure or
historic even may be renamed or rededicated.” S.C. Code Ann. § 10-1-
165(A). The Constitution forbids the General Assembly from passing a
special law concerning these name changes. [citing Elliott v. Sligh, supra
and Thomas v. Macklen, supra].

Petition at 19; Petitioners’ Brief at 17-18. We do not believe that the Heritage Act constitutes “a
special law concerning . . . name changes.” Instead, the Act is a general law subject to
amendment by special provisions.

As we advised in Op. S.C. Att’y Gen., 2020 WL 4259205 (July 14, 2020), it is up to a

court to determine whether the Heritage Act is special legislation. We note at the outset that this
Court has repeatedly emphasized that the burden for striking down a statute as special legislation

is quite high. As the Court stated in Med. Soc. Of South Carolina v. Med. Univ. of S.C., 334

S.C. 270, 279, 513 S.E.2d 352, 357 (1999),

[w]e will not declare a statue unconstitutional as a special law unless its
repugnance to the Constitution is clear beyond a reasonable doubt.
[citations omitted]. . . . The purpose of the prohibition on special legislation
is to make uniform where possible the statutory laws of this State in order to
avoid duplicative or conflicting laws on the same subject. Duke Power [v.
S.C. Pub. Serv. Comm’n., 284 S.C. 81, 326 S.E.2d 395 (1985)]. . . . We
have repeatedly acknowledged, however, that there are cases where a
special law will best meet the exigencies of a particular situation.

(emphasis added). The Court in Med. Soc. went on to say:
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[a] special law is not unconstitutional where there is *“a substantial
distinction having reference to the subject matter of the proposed legislation

between the objects or places excluded.” [citations omitted]. . . . The
General Assembly must have a logical basis and sound reason for resorting
to special legislation. [citations omitted]. . .. This Court will not overrule

the legislature’s judgment that a special law is necessary unless there has
been a clear and palpable abuse of legislative discretion.

Id. (emphasis added); see also Shillito v. City of Spartanburg, 214 S.C. 11, 20, 51 S.E.2d 95, 98

(1948) [“There must ... be a substantial distinction having reference to the subject matter of the
proposed legislation, between the objects or places embraced in such legislation and the objects
or places excluded.”] (emphasis added).

In Med. Soc., the Court upheld the law in question because of its “unique” nature. Based
upon the Court’s analysis there, the General Assembly thus possessed a “logical basis and sound
reason” for enacting a special law. 334 S.C. at 280, 513 S.E.2d at 358. We think Med. Soc.’s
analysis is controlling here as well, and that the Court should “not overrule the Legislature’s
judgment” in enacting the Heritage Act.

In this case, there is a “logical basis” and “sound reason” for the General Assembly to
enact a law which is facially general in nature, but to have it apply to each local situation as the
General Assembly deems appropriate, based upon individual circumstances. While the function
of protecting historical sites is often delegated to an administrative agency, or even to local
government, it need not be. Such is a function which the General Assembly certainly may
reserve to itself, particularly in light of the fact that many of the monuments in the State were

erected by command of the Legislature. See e.g. Op. S.C. Att’y Gen.. 2020 WL 436549 (July

21, 2020) [regardless of whether the Heritage Act applies to the Meriwether Monument, only the

Legislature can take it down because the Legislature erected it.] See also Stutsman County v.

State Hist. Soc. of N.D., 371 N.W.2d 321, 327 (N.D. 1985). Moreover, while the power of

control over public places may be delegated to political subdivisions, the Legislature possesses
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“paramount authority over all public ways and public places.” Chapman v. Grvlle. Chamber of

Commerce, 127 S.C. 173, 120 S.E. 584, 587 (1923), (quoting 3 Dill Mun. Corp. (5" ed.), 1122).
In this instance, the General Assembly has decided to retain authority over historical monuments
or nameplates. The Constitution does not prohibit such a retention of authority by the
Legislature.

Further, the Legislature possesses the ultimate authority under its police power to
preserve and protect historic sites and other historic memorials or designations. As the United
States Supreme Court has recognized,

[o]ver the past 50 years, all 50 states and over 500 municipalities have
enacted laws to encourage or require the preservation of buildings and areas
with historic or aesthetic importance. . . . These nationwide legislative
efforts have been precipitated by two concerns. The first is recognition that,
in recent years, large numbers of historic structures, landmarks, and areas
have been destroyed . . . without adequate consideration of either the values
represented therein or the possibility of preserving the destroyed properties
for use in economically productive ways. The second is a widely shared
belief that structures with special historic, cultural, or architectural
significance enhance the quality of life for all. Not only do these buildings
and their workmanship represent the lessons of the past and embody
precious features of our heritage, they serve as examples of quality for
today. “[H]istoric conservation is but one aspect of the much larger problem,
basically an environmental one of enhancing — or perhaps developing for the
first time — the quality of life for people.”

Penn. Cent. Transp. Co. v. City of New York, 438 U.S. 104, 107-08 (1978). Thus, there exist

persuasive reasons for the Legislature to preserve historical sites.

This Court has likewise addressed the importance of preservation of historic monuments
and memorials. Time and again, the Court has recognized that the protection and preservation of
historic monuments, markers and names of historic events and figures constitute a valid public

use for purposes of the Constitution. In Timmons v. S.C. Tricentennial Comm’n., 254 S.C. 378,

393-94, 175 S.E.2d 805, 813 (1970), for example, the Court explained:
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[t]he condemnation of a site of historical significance, such as the Star
Spangled Banner Flag House, has been recognized as a public use [citation
omitted]. Preserving and marking the site of the Battle of Gettysburg was
held to be a public use of lands and therefore subject to condemnation
[citation omitted]. . . . So also the taking of lands for a memorial to the
sailors of Salem, Mass., was for a public use in the constitutional sense
[citation omitted].

See also Powell v. Thomas, 245 S.C. at 382, 92 S.E.2d at 784 (1948) [the construction of

memorial buildings, monuments and other public ornaments “to inspire sentiments of patriotism
is [and] may properly be deemed for public purposes for which taxes may be imposed.”]; Mims
v. McNair, 252 S.C. 64, 80, 165 S.E.2d 355, 363 (1969) [funds for Tricentennial Commission are
for historical and recreational uses which are public purposes].

Here, on its face, the Heritage Act is a general law. The law “applies to the entire State

and operates wherever the specified conduct takes place.” Weaver v. Rec. Dist., 431 S.C. 357,

369, 848 S.E.2d 760, 766 (2020). It “applies uniformly to all persons or things within a proper
class.” 1d. In short, wherever there is a historic monument, memorial site or nameplate for a
historic event or person, the law is applicable. In this instance, the “class” consists of those
monuments or memorials enumerated in Subsection (A), as well as the names and dedicated
areas listed in that Subsection. Monuments concerning all of the State’s wars up until the time of
the Act’s passage are encompassed, as are monuments to African-American history and Native-
American history. Monuments or memorials related to historical events or figures are included
within the Act’s protection. Any omission or oversight may be encompassed in the Act’s general
“catch-all” language which includes any “street, bridge, structure, park, preserve or reserve or
other public area” dedicated “in memory of or named for any historic figure or historic event....”
In other words, the General Assembly put forth its best effort to make the Act all-inclusive and to

cover virtually any historic site or nameplate. The entire State is encompassed and the Act
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operates “wherever the specified conduct takes place.” Weaver, supra. Thus, key omissions,
such as those Petitioners point to, are not necessarily omissions at all.

Of course, as Petitioners note, and as this Court has emphasized on numerous occasions,
“[a] law that is general in form, but special in application violates the constitutional prohibition
against special legislation.” Kizer v. Clark, 360 S.C. 86, 92, 600 S.E.2d 529, 532 (2004) (citing

Thomas v. Macklen, supra). In Kizer, the Court added the following analysis:

[t]he fact that the law operates to affect only one person or one locale,
however, does not necessarily make it special legislation. Kalk v. Thornton,
269 S.C. 521, 238 S.E.2d 210 (1977); Timmons v. South Carolina
Tricentennial Comm’n., 254 S.C. 378, 175 S.E.2d 805 (1970). . . .

In the Kalk case, the Court upheld legislation applicable to only one area which would “permit
those persons who acted in good faith compliance with the then existing incorporation
requirements to complete their incorporation process according to the law in effect immediately
prior to the effective date of Section 5-1-30.” 268 S.C. at 526, 238 S.E.2d at 212. Moreover, in
Timmons, the eminent domain authority bestowed upon the Tricentennial Commission was
deemed valid. Such authority was general in nature, and the Court made it clear that the power
of condemnation could be utilized by the Commission throughout the State:

[t]he General Assembly could have appropriated funds for projects in all 46

counties. The grant of power is in no way restricted. There are therefore

none of the evils of special legislation. The power being general in its terms

and general in its application, this is not special legislation and does not

smack of the evil at which the constitutional prohibition was aimed. As

Elliott [v. Sligh] shows, the purpose of the provisions is to prevent the

legislature ‘“in its wisdom’ from creating 46 different county governments or
penalizing some particular counties. . . .

The fact that the enactment affects [only] one person or one locale does not
make the act special legislation.

254 S.C. at 398, 175 S.E.2d at 815-16 (emphasis added).
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And in Weaver, supra, the Court rejected a challenge to a statute which “addresses the

millage levied in certain special purpose districts.” The statute in question was challenged as
special legislation and violative of Home Rule as not affecting “all counties equally.” However,
the Court found that the Act in question *“affects all special purpose districts with unelected
governing bodies throughout the State, so the legislation is applied uniformly to a valid class of
entities.” 431 S.C. at 370, 848 S.E.2d at 766. The teachings of these cases reflect an
acknowledgment by the Court that an act which may, at first glance, appear to be
unconstitutional special legislation, may not be so at all, but may be entirely valid, depending
upon the purpose of the legislation and the circumstances involved.

As emphasized, like Timmons, the Heritage Act encompasses virtually every historic site
and every place name in every county, city or locality. As in Weaver, the Heritage Act applies to
all in a given class, here, all monument, memorials, and nameplates throughout the State. The
fact that the General Assembly may decide to relocate or alter or modify such a historic site on
an individual basis — one site at a time — is no different from the Tricentennial Commission’s
condemning property in one county or more than one at a time. Such exercise of power could
occur in all 46 counties; or it could address every monument or memorial throughout the State at
once if it so chose. Thus, the Timmons case and the Weaver case control and the Heritage Act is
not invalid special legislation, as it affects all items in the particular class. As Timmons
emphasized, the fact that the Legislature may act upon “one locale does not make the Act special
legislation.”

Moreover, this Court’s decision in Townsend v. Richland Co., 190 S.C. 270, 2 S.E.2d

777 (1939) is instructive. There, this Court affirmed a decision of the Circuit Court, which had
concluded that an act regarding masters in equity was concededly special legislation, but was

nevertheless, constitutional. According to the Court,
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[i]t seems to be only reasonable to conclude, in view of what we have
pointed out [that conditions regarding a Master are unique in each county]
that the Legislature has not abused its discretion nor exceeded its
constitutional power in enacting a special law dealing with the
compensation of the Richland County Master.
The Legislature had, in other words, intended “to meet and satisfy different conditions in the
various counties calling for special treatment.” 2 S.E.2d at 780.

Accordingly, even assuming arguendo the Heritage Act is special legislation, it is valid
special legislation. Certainly, it may be said that each monument, marker or nameplate is unique
in character or content, because it has its own individual identity. The Ben Tillman Monument
on the State House grounds (Tillman, being a notorious racist) can hardly be comparable to the

African-American Monument on the State House grounds; a World War Il monument is hardly

the same in character as a tribute to fallen law enforcement officers. In State v. Freedom From

Religion Found., Inc., 898 P.2d 1013, 1025 (Colo. 1995), for example, the Court described the
diversity and uniqueness of the many historical monuments collected in a park. There, the Court
described this variety among monuments as follows:

[t]he various monuments found around the park in fact represent a
cornucopia of different events and experiences that make up the story of our
nation and reflect upon a history that is also Colorado. For example, the J.P.
Martinez statue is in tribute to Hispanic medal of honor recipients and
commemorates the military service of Hispanic descent; the metal flag pole
is dedicated to all Colorado citizens killed in the Spanish-American War;
and the metal reproduction of the Liberty Bell celebrates the freedom upon
which is country was founded. The collection of monuments celebrates a
history of standing up against oppression, foreign and domestic, and an
acknowledgment of the cultural tapestry that is Colorado. . . .

Similarly, the United States Supreme Court, in American Legion v. Am. Humanist Assn., 139

S.Ct. 2067, 2086-87 (2019), observed:

[s]imilar reasoning applies to other memorials and monuments honoring
important figures in our Nation’s history. When faith was important to the
person whose life is commemorated, it is natural to include a symbolic
reference to faith in the design of the memorial. For example, many
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memorials for Dr. Martin Luther King, Jr. make reference to his faith. . . .

These monuments honor men and women who have played an important

role in the history of our country, and where religious symbols are included

in the monuments, their presence acknowledges the centrality of faith to

those whose lives are commemorated.
In short, there is little question that each historical monument is unique, each historical marker is
different, each historical nameplate represents a distinct person or event.

Furthermore, examination of the text of Subsection (A) of the Heritage Act well
illustrates the distinctiveness (and thereby uniqueness) of each individual monument, memorial
or nameplate. Every war South Carolinians have fought in, through the Gulf War, the last war as
of the date of the Act’s passage, are included. Native-American and African-American history
monuments are specified in the statute, as are streets, bridges, structures, parks, preserves,
reserves or other public areas dedicated or named for historic figures or events, each of which are
distinctive. The scope of historic sites or historic nameplates is, in other words, virtually endless.
In the words of the Colorado case, the Heritage Act includes a “cornucopia of different cultural
events and experiences,” each of which is unique. Thus, even if the Act, as applied, is “special”

in nature, it represents a circumstance in which “a special law will best meet the exigencies of a

particular situation.” Med. Soc., supra. In other words, regardless of one’s personal views

concerning the Heritage Act, the General Assembly possessed a “logical basis and sound reason”
for its approach in enacting this legislation. The Act represented a codification of the settlement
of the Confederate Flag controversy; as such, flawed though it may be, the Act validly and
reasonably served the overarching purpose of preserving and protecting all historical
monuments, markers, and nameplates throughout this State.

Petitioners focus particularly upon Art. 111, § 34(l). They argue that “. . . the General
Assembly may not impose a special law that affects changing or making different the names of

public streets, structures, and other places.” Petitioners’ Brief at 17. In Petitioners’ view, Art.
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111, § 34(1) “forbids the General Assembly from passing a special law concerning precisely these
types of name changes.” Id. at 18.

However, again, as emphasized throughout, the Heritage Act is a general law, not a
special act. Moreover, this is also a classic case of Art. 1ll, § 34’s exception for a “special

provision in a general law.” As this Court recognized in Gamble v. Clarendon Co., 188 S.C.

250, 198 S.E. 857, 864 (1938), the Constitution allows special provisions in general laws, but the
Court must be careful to avoid “nullifying the constitutional provisions against special
legislation.” In Gamble, both the circuit court and this Court cited with approval the decision of
State v. Burns, 73 S.C. 194, 52 S.E. 960 (1906). The circuit court quoted the Burns opinion as
follows:
[t]he difficulty is to harmonize the express inhibition of local or special
legislation as to the enumerated subjects with the provision allowing special
provisions in general laws, and at the same time preserve uniformity with
respect to the enumerated subjects . . . . We understand the language
‘special provisions in general laws,” to mean provisions in general laws,
which, while having a limited application, must not be so inconsistent with
the general scheme or purpose of the statute as to prevent substantial
uniformity of operation throughout the State.
Id. at 961 (quoting from opinion of Circuit Court). That is precisely the situation here;
exceptions made to the general law forbidding any alteration of historic monuments or
nameplates would not be “so inconsistent with the general scheme or purpose of the statute as to
prevent substantial uniformity of operation throughout the State.” Id. Such exceptions to the
Heritage Act must be made on a case-by-case basis. Any such modification made by the General
Assembly with respect to a particular monument or nameplate is contemplated by the Heritage
Act’s Subsection (B) [“the provisions of this section may only be amended or repealed upon

passage of an act. . . .”]. Such modification of a particular monument or name plate certainly

would not undermine the “general scheme or purpose of the Act,” which is to leave preservation
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of the State’s vast array of monuments, memorials and nameplates in the hands of the General
Assembly to regulate as it deems appropriate.

Accordingly, regardless of how the Heritage Act is analyzed, the conclusion is that it
does not violate Art. 111, § 34(1). The Act itself does not constitute special legislation, but is a
general law, as defined by the decisions of this Court, discussed above. In addition, the Act does
not “change” names, but instead, “freezes” names in place as it finds them. Of course, this Court
does not have before it any amendment of the Act which attempts to “change” place names. See

Scott v. McCain, 275 S.C. 599, 602, 274 S.E.2d 299, 301 (1981) [“(a)s we have repeatedly

stated, we will not pass judgment upon the merits of hypothetical controversies.” (citing Horry

County v. Cooke, 275 S.C. 19, 267 S.E.2d 82 (1980))].

Finally, even if the Act, as applied, seeks to “change” a name, such change represents a
“special provision in a general law,” and is thereby valid. We note that there has been debate
among members of the Court as to whether this exception is applicable to one of the prohibited

categories in Art. 111, 8 34, such as subsection (I), see Walker v. Bennett, 125 S.C. 389, 118 S.E.

779, 783 (1923) (Marion, J. dissenting). However, in State v. Queen, 62 S.C. 247, 251, 40 S.E.

553, 554 (1902), the Court strongly suggested that a valid general law whose special provisions
do not “violate the principle of uniformity,” may be upheld under the exception of “special

provision of a general law.” See State v. Burns, supra, 52 S.C. at 961-962 (discussing Queen).

As the Court emphasized in Carolina Grocery Company v. Burnet, 61 S.C. 205, 39 S.E. 381, 384

(1901), it is competent for the Legislature to enact “special provisions by way of amending a
general law.”

Thus, the Heritage Act does not violate Art. 111, § 34. Unlike the situation in cases such
as Burns and Queen, in which a county or counties was entirely omitted or made “wholly

different from the general plan and purpose of the Act,” such is not the case here. The Act omits
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no county, nor does it treat a county or area differently from or as aberration of the others. Any
amendment of the Heritage Act to change or rename a historical site would not “violate the
principle of uniformity” of the statute, but would simply modify that particular historical site. In
contrast to the above-referenced cases, the Act remains uniform throughout the State, and its
provisions govern every county. There is no part of the Act or its application which is “wholly
different from the general plan. ...” Any application of the Act is entirely speculative, but even
so, under Timmons, as well as the other cases referenced above, such as Burns, is not
unconstitutional.

The Act Does Not Violate the Equal Protection Clause

Petitioners also contend that “[t]he Heritage Act creates classifications that are arbitrary
and without any rational basis or compelling circumstances.” Petitioners’ Brief at 19. They
argue that the Act is under-inclusive and thus violates Equal Protection, as follows:

[t]he first sentence of subsection 10-1-165(A) identifies for protection only
ten, and not all military engagements of the United States and only two, and
not all ethnic heritages. The Act then treats these classifications and their
corresponding histories differently — by requiring the General Assembly’s
supermajority permission to release or modify monuments and memorials,
for the identified items and people in the classifications. The second
sentence also creates a classification of some but not all historical figures
and events, and protects public streets, structures and other places named
only for historic figures and events.

Id. Petitioners reference as examples of arbitrary treatment of monuments the omission of the
“War on Terror” and “Jewish Heritage.” They tie these supposed omissions to the supermajority
requirement for modification or movement of monuments under the Heritage Act. Such
omissions, they say,

would require taking very different administrative action. Instead of waiting

for approval from the General Assembly, a person or group would petition

the local governing body or board to make any change. Practically, those

subject to the General Assembly’s approval by the Act are guaranteed a

more burdensome and challenging fight to relocate or modify a monument
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or change the name of a street, and this would include additional time and

costs and likely have a different result. Moreover, there is neither a rational

basis nor compelling circumstance to warrant this difference among similar

items. This disparate treatment violates equal protection and cannot stand.
1d. at 20.

First of all, in our judgment, the language of § 10-1-165(A) is sufficiently broad to
encompass the purported “omissions” raised by Petitioners. In short, it is not at all clear that the
Legislature has made such classifications in the Heritage Act as are argued by Petitioners. The
fact that the Act explicitly mentions the wars in which South Carolinians fought through 2000
(date of passage), or African-American and Native-American history monuments, does not mean
that others, such as are referenced by Petitioners, are excluded or are subject to different
procedures for removal or modification. Moreover, the Act also includes the language of any

“public area of the State or any of its political subdivisions, dedicated in memory of, or named

for any historic figure or historic event....” To this point, in Op. S.C. Att’y Gen., 2012 WL

4283911 (September 7, 2012), the Attorney General concluded that the Heritage Act’s “literal
text is not necessarily controlling” and that the “overarching intent of the Legislature” permitted
a monument to those who served on submarines during the Cold War to be included within the

protections of the Act. Thus, any argued classifications between those monuments or nameplates

expressly mentioned in the Act, and those which are not, cannot serve to invalidate the Act on

Equal Protection grounds. There is no legislative intent indicated in the enactment of the

Heritage Act to classify certain monuments or nameplates as subject to a procedure for removal

or modification different from that provided in the Act itself.

Moreover, even if there are classifications created by the Act, there is no violation of
Equal Protection. This Court has explained with respect to classifications for purposes of Equal

Protection analysis that
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[w]e give great deference to the General Assembly’s decision to create a
classification. Davis v. Cnty. of Greenville, 313 S.C. 459, 465, 443 S.E.2d
383, 386. Consequently, those who challenge the validity of one under
rational basis review must negate every conceivable basis which might
support it.” Lee v. S.C. Dep’t. of Natural Res., 339 S.C. 463, 470 n. 4, 530
S.E.2d 112, 115 n. 4 (2000). Furthermore, “it is entirely irrelevant for
constitutional purposes whether the conceived reason for the challenged
distinction actually motivated the legislature.” Id. The classification also
does not need to completely achieve its purpose to withstand constitutional
scrutiny. Id. Moreover, “[t]he fat that the classification may result in some
inequity does not render it unconstitutional.” Davis, 313 S.C. at 465, 443
S.E.2d at 386.

Accordingly, our equal protection inquiry revolves around interplay between
the specific classification created and the purported basis for it, with a
challenger coming under rational basis review facing a steep hill to climb.

Bodman v. State, 403 S.C. 60, 69-70, 742 S.E.2d 363, 367-68 (2013). As this Court has further

emphasized,
[i]t has long been recognized that the Legislature is not barred by the
Constitution from classifying persons [citations omitted]. . . . The equal
protection clause only forbids “irrational and unjustified classifications. . . .”

In re Treatment and Care of Luckabaugh, 351 S.C. 122, 147, 568 S.E.2d 338, 350-51 (2002). In

addition, the Court has recognized that “the test for determining if a classification is irrational” is

as follows:

[a] broad legislative classification must be judged by reference to
characteristics of the affected classes rather than focusing on selected,
atypical examples.

Foster v. S.C. Dept. of Highways and Pub. Transp., 306 S.C. 519, 526, 413 S.E.2d 31, 36 (1992)

(citing Califano v. Jobst, 434 U.S. 47 (1977)). In our view, the examples which Petitioners cite

as arbitrarily omitted or subject to different treatment are not “characteristics of the affected

classes....”
Instead, as noted above, the Heritage Act is about as inclusive as it is possible to make it.

While the Act is not drafted with the greatest precision, it is exceedingly broad, certainly broad
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enough to encompass the “War on Terror” or “Jewish Heritage” under a rule of construction that
“. . . the real purpose and intent of the lawmakers will prevail over the literal import of the

words.” Grvlle. Baseball v. Bearden, 200 S.C. 363, 20 S.E.2d 813, 815 (1942). The purpose of

the Heritage Act is to preserve and protect history, i.e. “every monument and nameplate
dedicated in memory of or named for any historic figure or historic event.” The *“omissions”
referenced by Petitioners are not omissions at all, but are included within the incredibly broad
language of the statute. Furthermore, certainly, it is neither irrational nor arbitrary to limit
protection of nameplates to historic events or figures — the ultimate purpose of the Act. See

SPUR of Williams Owners Assn. Inc. v. Lalla, 415 S.C. 72, 88, 781 S.E.2d 115, 123 (2015). [“A

classification may withstand rational basis review even if it is under inclusive or over inclusive,
so long as the classification is not arbitrary.”]. Here, there are no arbitrary exclusions, and thus
no Equal Protection violation. No legislation is perfect and the Equal Protection Clause does not
require such perfection. Again, this “broad legislative classification” must be judged not by
focusing upon “selected, atypical examples,” but by “reference to characteristics of the affected
classes. ...” Foster, supra.

The Act Does Not Violate Home Rule

Finally, Petitioners argue that the Heritage Act violates Home Rule. See Art. VIII of the
South Carolina Constitution. They assert the following:

[t]he Heritage Act’s prohibitions stand in direct conflict to the broad powers
vested with local government. Home rule, through both the Constitution
and other laws, vests local governments with the power to decide the names
of local places and to ensure the health, safety, and welfare of local
communities. By severely limiting local governments from acting on the
names of local streets, structures, and other public places and from changing
some types of monuments an memorials, the Heritage Act creates a clear
conflict in authority and undermines local governments’ ability to carry out
their duties and obligations to their local constituencies on local matters —
including local decisions for peace, order, and good government in changing
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names of public streets, structures, and other places and in relocating of
monuments as needed.

Petitioners’ Brief at 23-24.
We start with the fundamental principle that

[t]he fact that the Constitution provides for the creation of a county does not
take away from the General Assembly the right to prescribe its powers. In
Cooley’s Constitutional Limitations we find the following: “The creation of
municipal corporations and the conferring upon them of certain powers and
subjecting them to corresponding duties, does not deprive the Legislature of
the State of that general control over their citizens which was before
possessed. . ..”

Park v. Grwd. County, 174 S.C. 35, 176 S.E. 870, 871 (1935). As this Court has previously

advised, “‘[c]ounties are subdivisions of the State, subordinate and subject to legislative control,

created and with the policy of the State and serving as its agencies.”” Parker v. Bates, 216 S.C.

52, 59-60, 56 S.E.2d 725, 726 (1949). In short, “the General Assembly has plenary power over

all legislative matters unless limited by some constitutional provision.” Hampton v. Haley, 403

S.C. 395, 403-04, 743 S.E.2d 258, 262 (2013).
The Home Rule Amendment (Art. VIII of the Constitution) does not alter this case. The
General Assembly remains free to limit the powers of political subdivisions in the Heritage Act.

As was explained by this Court in Hosp. Assn. of S.C., Inc. v. City of Chas., 320 S.C. 219, 225-

26, 464 S.E.2d 113, 118 (1995),

[a]s ratified, new Article VIII directed the General Assembly to implement
what was popularly referred to as “home rule” by establishing the structure,
organization, powers, duties, functions and responsibilities of local
governments by general law. S.C. Const. art. VIII, 8 7 and 9. In addition,
new Article VIII mandated a liberal rule of construction regarding any
constitutional provisions or laws concerning local governments. S.C. Const.
art. VIII, §17. . ..

Although the General Assembly was required to implement home rule, new

Article VIII necessarily left it up to the General Assembly to decide what
powers local governments should have. . . .
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The Court has emphasized that “Article VIII, Section 7 prohibits legislation by the
General Assembly for a specific county.” Where the matter is one in which “the county
governing authority can and should deal with [the matter] instead of the General Assembly[,]”

home rule applies. Torgerson v. Craver, 267 S.C. 558, 563, 230 S.E.2d 228, 230 (1976). See

also Kleckley v. Pulliam, 265 S.C. 177, 217 S.E.2d 217 (1975) [Art. VIII, Section 7 prohibits

special laws for a specific county].
On the other hand, Art. VIII, Section 7 also expressly permits the General Assembly to
legislate by general law with respect to the powers of counties and municipalities. As was

concluded in Davis v. Cnty. of Gvlle., 313 S.C. 459, 464-65, n. 1, 443 S.E.2d 383, 385-86, n. 1

(1994),

[a]ppellants also contend that S.C. Code Ann. 4-9-30(5)(c)(Supp. 1993)
violates S.C. Const. Article VIII. However, the plain language of article
VIII, Section 7 grants the general assembly the power to provide by general
law for the structure, powers, duties, functions, and responsibilities of
counties, including the taxing power. The Legislature acted within this
power when it enacted section 4-9-30(5)(c), which limits the power of a
County to finance a service with a countywide tax when the service is being
provided by any municipality within the municipality after March 7, 1973.

Moreover, this Court has made it clear that the General Assembly may preempt local
governments from taking action with respect to a particular matter. The Court stated the

following in Aakier v. City of Myrtle Beach, 388 S.C. 129, 133, 694 S.E.2d 213, 215 (2010):

[a]n ordinance is preempted under implied field preemption when the State
statutory scheme so thoroughly and pervasively covers the subject as to
occupy the field or when the subject mandates statewide uniformity. See
South Carolina State Ports Authority v. Jasper County, 368 S.C. 388, 397,
629 S.E.2d 624, 628 (2006).

And, in State Ports Auth. v. Jasper Co., id., the Court advised that “[e]xpress preemption occurs

when the General Assembly declares in express terms its intention to preclude local action in a

given area.” Here, the Heritage Act expressly “precludes local action” with respect to political
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subdivisions who might wish to assume the power to relocate, remove, disturb or alter
monuments or memorials “erected on the public property of the State or any of its political
subdivisions.” The Heritage Act further provides that such cannot be done except by amendment
or repeal of the Heritage Act by the General Assembly. Likewise, the Act requires that “[n]o
street, bridge structure, park, preserve, reserve, or other public area of the State or its political
subdivisions dedicated in memory of or named for any historic figure or historic event may be

renamed or rededicated” but by approval of the Legislature. The General Assembly may

constitutionally mandate this without violation of Article VIII. It has done so, foreclosing any
action by political subdivisions.
Further, as noted above, the General Assembly, not political subdivisions, possesses

paramount authority over city streets and public places. As was emphasized in Chapman v.

Chamber of Commerce, supra, “[i]t appears, therefore, that the power of the General Assembly
over a street is so sweeping that the action in vacating the highway can be attacked only upon
constitutional grounds.” Here, neither the constitutional provision prohibiting special legislation,
nor the provisions governing Equal Protection and Home Rule provide those grounds. The

Heritage Act is not a law for a specific county, Torgerson v. Craver, 267 S.C. at 563-64, 230

S.E.2d at 229, but a general law with local applications, should the General Assembly decide to
amend the Act. The General Assembly has chosen to maintain control over historic monuments,
memorials, and nameplates, rather than to delegate such function to political subdivisions.
Under the Home Rule Amendment, the Legislature is free to exercise such authority.

In short, the General Assembly, not individual political subdivisions, possesses the
authority to deal with monuments, memorials, historic sites, and nameplates throughout the
State. Care for monuments and memorials to the wars fought, the histories of particular people

(e.g. African-Americans and Native-Americans), and the legacies of historic figures and events
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in the long history of the State of South Carolina, is a function of the General Assembly. The
Legislature may address the issue, as here, by a general law, even if that law has local
applications.

In contrast to the situation in Martin v. Condon, 324 S.C. 183, 478 S.E.2d 272, 274-75

(1996), a case in which statewide uniformity was required for general criminal laws under the
Constitution, the Heritage Act possesses no such criminal provisions. Further, the uniqueness of
individual historical monuments and nameplates addressed by a statewide law enacted by the
General Assembly, ensures uniformity of treatment and that there is no violation of Art. IlI,
Section 34 or Art. VIII.

This Court’s decision in Town of Hilton Head Island v. Morris, 324 S.C. 30, 484 S.E.2d

104 (1997) is illustrative of and decisive of the situation here. In that case, the General
Assembly required by statute (8 6-1-60) that funds collected from real estate transfer fees
collected by local governments be remitted to the State. The Court rejected local governments’
argument that the act infringed upon Home Rule, concluding that “[t]his limitation on revenue-
raising does not violate article VIII, § 17, since the General Assembly is constitutionally
empowered to determine the parameters of local government authority.” 324 S.C. at 34, 484
S.E.2d at 106-107. The Court further elaborated:

[a]ppellants also argue 8 6-1-70 violates article VIII because it applies only

to local governments that impose a real estate transfer fee and therefore it is

not a general law. A general law is one that applies to the entire State and

operates wherever the specified conduct take place. Owens v. Smith, 216

S.C. 382, 58 S.E.2d 332 (1950). Section 6-1-70 is a general law because it
applies to all real estate transfer fees. We find no violation of article VIII.

324 S.C. at 34, 484 S.E.2d at 107; see also Weaver, 431 S.C. at 373, 848 S.E.2d at 768 [“We find

the statute does not affect only a particular county (or district), as alleged by appellant, because it

applies to a broad class of districts having similar characteristics.”]. Similarly, the Heritage Act
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applies to all monuments and nameplates throughout the State and, like Morris, prohibits action

by a locality (in Morris, retaining transfer fee funds; here, in moving, modifying, renaming or

rededicating monuments or nameplates). Accordingly, no violation of Article VIII has occurred.

Conclusion

We respect the arguments made by Petitioners in this case. We have great confidence

that this Court will carefully consider these arguments. However, in our judgment, other than the

attempt to bind future General Assemblies by the requirement of a supermajority vote of each

house to amend or repeal the Heritage Act, we believe the Act is constitutionally valid on its

face.!
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Hi Rick,
Yes, that’s a valid point. We’ve updated it to reflect the Supreme Court’s action.
Thanks,

Robert

From: Rick Nelson <rnelson@postandcourier.com>

Sent: Monday, December 14, 2020 8:45 AM

To: Robert Kittle <RKittle@scag.gov>

Subject: RE: Guest column/Op-Ed by Attorney General Wilson on election lawsuit amicus

Robert,
We took a look at this over the weekend.

We're certainly willing to allow Mr. Wilson to have his say in the matter. The only issue we see is
that, in light of the Supreme Court’s action on Friday, it needs to be updated to acknowledge and
address the fact that the court refused to hear the case.

Best,

Rick

From: Robert Kittle [mailto:RKittle@scag.gov]
Sent: Friday, December 11, 2020 4:22 PM

To: Rick Nelson; Letters editor
Subject: Guest column/Op-Ed by Attorney General Wilson on election lawsuit amicus

Hi Mr. Nelson,

I've attached a guest column/Op-Ed by Attorney General Alan Wilson about why he joined the
election lawsuit. The Supreme Court may rule at any moment on whether to take the case but this
Op-Ed is relevant no matter what, especially since it provides another perspective on the issue that
your editorial board raised in its recent editorial on the subject.
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Why I joined the election lawsuit

By Alan Wilson



A number of critics have attacked South Carolina’s involvement in the election lawsuit that went to the U.S. Supreme Court. Now that the Court has decided not to hear the lawsuit, I would like to address the attacks but first I would like to explain my position with a simple analogy.

 

Consider an example where two football teams are playing for the national championship and in the final seconds of the game one team scores the game-winning touchdown. As the winning team celebrates, a camera angle of the touchdown shows that the player who ran the ball into the end zone might have stepped out of bounds before crossing the line.

 

The coach of the presumptive losing team challenges the last play by asking the referee for a review. The reason for this challenge is because if it is determined that the player stepped out of bounds before scoring then the rules were violated and the touchdown is not legitimate. The coach has a duty to exhaust all remedies available to him; otherwise, he is not doing his job.

 

Just like football, elections have rules that must be followed to the letter before a winner can be declared. In this particular case, the rules for federal elections are given to us in the U.S. Constitution and those rules basically say that laws dictating the time, location and manner of elections should be determined by state legislatures and no one else. 

 

A number of state officials from other states – well-intentioned or not – unilaterally rewrote the laws through executive fiat which is, arguably, a violation of the ‘electors clause’ of the U.S. Constitution. For example, in one state the state legislature passed a law that said ballots must be received postmarked by 8:00 p.m. on Election Day. An official in that state extended the deadline by three days and waived the requirement for a postmark on the mail-in ballot.

 

The Constitution only grants the state legislature with the legal authority to change the deadline and postmark requirements, not another state official. This raises the question, in this particular example, of whether the ballots cast days after the election with no postmark are in fact legal votes and, if they are not legal votes, should we still count them? Other examples can be cited but, either way, this is analogous to a player allegedly stepping out of bounds.

 

Normally I would never intervene in another state’s business – nor should I. However, Presidential elections are national elections where oftentimes the outcome is determined by only a few states. If state officials were to unilaterally change their state law and those changes ‘might’ have affected the outcome of the national election, through either fraud or election law violations, then the voters of all the other states who voted for the other candidate would be disenfranchised.

 

[bookmark: _GoBack]There is an appellate process in football that allows a coach to challenge the results of a play when that coach believes the other team may have violated the rules. The referee reviews the play and either agrees with the challenge or disagrees with the challenge. The losing team had the opportunity through that process to exercise its right to challenge. This process is what legitimizes the final results of the game.

 

In this case, the Supreme Court was our referee and there was an allegation that a constitutional violation had occurred. The process for choosing our president allows the states the opportunity to challenge a questionable result. The Supreme Court had the authority to decline to hear the lawsuit but we had the right to present this important issue to it. Even though the Supreme Court rejected the lawsuit, moving forward we should not allow election officials to unilaterally change election laws in violation of the US Constitution. Such changes severely diminish the integrity of elections.



It’s amazing that so many on the other side of this issue have criticized the states for daring to raise this question before the Court on behalf of so many who believe the rules have been violated. I wonder if this righteous indignation would be as loud if the roles were reversed. History suggests that it would not.
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Hi Mr. Nelson,

I've attached a guest column/Op-Ed by Attorney General Alan Wilson about why he joined the
election lawsuit. The Supreme Court may rule at any moment on whether to take the case but this
Op-Ed is relevant no matter what, especially since it provides another perspective on the issue that
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Why I joined the election lawsuit

By Alan Wilson



Many academics, editorial writers, reporters and partisan thinkers live in a world where you either agree with them or you are demonized. I have been harshly criticized by some, while being praised by others, for daring to challenge the recent electoral process. I would like to address the attacks but first I would like to explain my position with a simple analogy.

 

Consider an example where two football teams are playing for the national championship and in the final seconds of the game one team scores the game-winning touchdown. As everyone on the winning team celebrates the win, a camera angle of the touchdown shows that the player who ran the ball into the end zone might have stepped out of bounds before crossing the line.

 

The coach of the presumptive losing team challenges the last play by asking the referee for a review. The reason for this challenge is because if it is determined that the player stepped out of bounds before scoring then the rules were violated and the touchdown is not legitimate. 

 

Just like football, elections have rules that must be followed to the letter before a winner can be declared. In this particular case, the rules for federal elections are given to us in the U.S. Constitution and those rules basically say that laws dictating the time, location and manner of elections should be determined by state legislatures and no one else. 

 

A number of state officials from other states – well-intentioned or not – unilaterally rewrote the laws through executive fiat which is, arguably, a violation of the ‘electors clause’ of the U.S. Constitution. For example, in one state the state legislature passed a law that said ballots must be received postmarked by 8:00 p.m. on Election Day. An official in that state extended the deadline by three days and waived the requirement for a postmark on the mail-in ballot.

 

The Constitution only grants the state legislature with the legal authority to change the deadline and postmark requirements, not another state official. This raises the question, in this particular example, of whether the ballots cast days after the election with no postmark are in fact legal votes and, if they are not legal votes, should we still count them? Other examples can be cited but, either way, this is analogous to a player allegedly stepping out of bounds.

 

Normally I would never intervene in another state’s business – nor should I. However, Presidential elections are national elections where oftentimes the outcome is determined by only a few states. If state officials were to unilaterally change their state law and those changes ‘might’ have affected the outcome of the national election, through either fraud or election law violations, then the voters of all the other states who voted for the other candidate would be disenfranchised.

 

There is an appellate process in football that allows a coach to challenge the results of a play when that coach believes the other team may have violated the rules. The referee reviews the play and either agrees with the challenge or disagrees with the challenge. The losing team had the opportunity through that process to exercise its right to challenge. This process is what legitimizes the final results of the game – even if you disagree with the referees' decision.

 

[bookmark: _GoBack]In this case, the Supreme Court is our referee and there is a legitimate allegation that a constitutional violation has occurred. The process for choosing our president allows the states the opportunity to challenge a questionable result. The Court is well within its rights to agree or disagree with me but we have the right to challenge. Regardless of the lawsuit's outcome, we should not allow election officials to unilaterally change laws in violation of the US Constitution. Such changes severely diminish the integrity of elections.



It amazes me that so many in the media and on the left want to criticize me and other state attorneys general for exercising a constitutional right to appeal on behalf of so many who believe the rules have been violated. I wonder if this righteous indignation would be as loud if the roles were reversed. History suggests that it would not.












From: Robert Kittle

To: Delinda Ridings; Valerie Ingram

Subject: FW: Statement: AG Alan Wilson’s statement on Texas election lawsuit
Date: Wednesday, December 9, 2020 4:16:00 PM

Just making sure you both have this.

From: Robert Kittle <rkittle@scag.gov>

Sent:

Wednesday, December 9, 2020 4:01 PM

To: Robert Kittle <RKittle@scag.gov>
Subject: Statement: AG Alan Wilson’s statement on Texas election lawsuit

FOR IMMEDIATE RELEASE Dec. 9, 2020

AG Alan Wilson’s statement on Texas election lawsuit

(COLUMBIA, S.C.) - As S.C. Attorney General, | am committed to protecting our voters
against disenfranchisement as well as ensuring election integrity.

That’s why, in 2012, | successfully defended our state’s voter ID law in federal court. Last
month, my office filed a brief with nine other state attorneys general in a Pennsylvania
voting lawsuit that’s now pending in the Supreme Court of the United States.

The Supreme Court will soon weigh in on the State of Texas' suit for alleged
unconstitutional acts in four states. Today, we are joining with 16 other state attorneys
general in filing an amicus brief in the Supreme Court supporting the State of Texas’
pleadings.

Regardless of your ideological beliefs, we must all agree that free and fair elections are the
keystone of democracy. Our Constitution’s election clauses must be followed, and the
Constitution must be a guiding light for fair elections to continue to take place. Our values
and the rule of law are worth defending.

You can read the states' amicus brief here.
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From: Robert Kittle
To: Robert Kittle
Subject: Statement: AG Alan Wilson's statement on Texas election lawsuit
Date: Wednesday, December 9, 2020 4:01:07 PM
H
FOR IMMEDIATE RELEASE Dec. 9, 2020

AG Alan Wilson’s statement on Texas election lawsuit

(COLUMBIA, S.C.) - As S.C. Attorney General, | am committed to protecting our voters
against disenfranchisement as well as ensuring election integrity.

That’s why, in 2012, | successfully defended our state’s voter ID law in federal court. Last
month, my office filed a brief with nine other state attorneys general in a Pennsylvania
voting lawsuit that’s now pending in the Supreme Court of the United States.

The Supreme Court will soon weigh in on the State of Texas' suit for alleged
unconstitutional acts in four states. Today, we are joining with 16 other state attorneys
general in filing an amicus brief in the Supreme Court supporting the State of Texas’
pleadings.

Regardless of your ideological beliefs, we must all agree that free and fair elections are the
keystone of democracy. Our Constitution’s election clauses must be followed, and the
Constitution must be a guiding light for fair elections to continue to take place. Our values
and the rule of law are worth defending.

You can read the states' amicus brief here.
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From: Robert Kittle

To: Will Folks

Subject: Embargoed statement

Date: Wednesday, December 9, 2020 2:19:00 PM

Attachments: AG statement on Texas voting lawsuit (02444534xD2C78).docx
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Hi Will,

We're going to be sending this out at some point this afternoon but wanted to give you a heads-up.
I'll let you know when you can publish.

Thanks,

Robert

Robert Kittle
Communications Director
Office: (803) 734-3670
Cell: (803) 381-3453
rkittle@scag.gov

Rembert C. Dennis Building
1000 Assembly Street
Colum{bia, S.C. 29201
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FOR IMMEDIATE RELEASE						              Dec. 9, 2020





AG Alan Wilson’s statement on Texas election lawsuit





(COLUMBIA, S.C.) - As S.C. Attorney General, I am committed to protecting our voters against disenfranchisement as well as ensuring election integrity.    

That’s why, in 2012, I successfully defended our state’s voter ID law in federal court. Last month, my office filed a brief with nine other state attorneys general in a Pennsylvania voting lawsuit that’s now pending in the Supreme Court of the United States. 

[bookmark: _GoBack]
The Supreme Court will soon weigh in on the State of Texas' suit for alleged unconstitutional acts in four states. Today, we are joining with several other state attorneys general in filing an amicus brief in the Supreme Court supporting the State of Texas’ pleadings. 


Regardless of your ideological beliefs, we must all agree that free and fair elections are the keystone of democracy. Our Constitution’s election clauses must be followed, and the Constitution must be a guiding light for fair elections to continue to take place. Our values and the rule of law are worth defending.
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ALAN WILSON
South Carolina Attorney General
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In listening to the RAGA call

currently, we need to get this
language on the MOU with DHS
ASAP.

This is Matt Wills, FYI

OK got on late.

Thu, Dec 3, 3:13 PM

Yes sir
Did you get a handout?
Delivered
| haven't
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Opinion | Bring the Insurrectionists to

Justice
wsj.com

As | said last month this will not end

well.
Thank you.

New state news monk article about
RAGA and there is a damaging
article on internet related to RAGA
from Alabama paper and ADAm

piper

Sat, Jan 9, 11:21 PM

Mon, Jan 11, 8:34 PM

| am pulling for your Buckeyes
tonight.

Need all the pulling we can get so
far!

Tue, Jan 12, 7:08 PM

Sorry. Not your call or emall. That is

what | get for looking at iPhone
without my glasses on. Had the talk
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