DEPARTMENT OF VETERANS AFFAIRS
Washington DC 20420

June 15, 2021 In Reply Refer To: 001B
FOIA Request: 20-06080-F

Austin Evers & Mehreen Rasheed
American Oversight

[no physical address provided]
foia@americanoversight.org

Dear Austin Evers & Mehreen Rasheed,

This is the Second Initial Agency Decision (IAD) to your Freedom of Information Act (FOIA)
request to the Office of the Secretary, U.S. Department of Veterans Affairs (OSVA), dated and
received April 14, 2020, and assigned FOIA tracking number 20-06080-F. You originally
requested:
“All email communications (including email messages, calendar invitations, and any attachments thereto)
sent by any of the VA officials listed below containing any of the following key terms:
Goldstein
2. “Women Veterans Task Force”
3. WVTF
4. Crenshaw
5. Baker
6. Walden
7. Unsubstantiated
8. Discredit
9. Discredited
10. Liar
11. Lies
12. Accusation
13. Allegation
14. Accusations
15. Allegations
16. Baseless
17. Serial
18. Dirt
19. “multiple complaints”
20. “numerous complaints”
21. “repeated complaints”
22. “frequent complaints”
23. Tone-deaf
24. “tone deaf”
25. Harassment
26. Assault
27. Assaulted
28. Brownley
29. Takano
VA Officials:
a. Secretary Robert Wilkie, or anyone communicating on his behalf (such as a scheduler or assistant)
b. Deputy Secretary James Byrne
c. Pamela Powers, Chief of Staff
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d. Jacquelyn Hayes-Byrd, Director of the Center for Women Veterans, or anyone communicating on her
behalf (such as a scheduler or an assistant)

e. Aaron Kenneth Bailey, Senior Advisor for Investigations

Dr. Tamara Bonzanto, Assistant Secretary for the Office of Accountability and Whistleblower

Protection, or anyone communicating on her behalf (such as a scheduler or assistant)

g. William Hudson Jr., Acting General Counsel

h. Anyone serving as White House Liaison.”

—h

On May 13, 2020, you narrowed your FOIA request to:

1. “Revise the key terms as follows for all custodians except for “Pamela Powers, Chief of Staff”:
¢ Goldstein
o (“Women Veterans Task Force” OR WVTF OR Crenshaw OR Baker OR Walden OR Brownley

OR Takano) AND (unsubstantiated OR discredit* OR liar OR lie* OR accus* OR allegation®* OR
baseless OR dirt OR complaint* OR tone-deaf OR “tone deaf’ OR “sexual harassment” OR
“sexual assault”)
Please note that the asterisk (*) indicates ‘stemmed’ or ‘wildcard’ search terms, so for example,
“accus™” would return terms including: accuse, accusation, etc.

2. For the following custodians, “Secretary Robert Wilkie, or anyone communicating on his behalf (such
as a scheduler or assistant),” “Deputy Secretary James Byrne,” and “Pamela Powers, Chief of Staff,”
eliminate the following search terms for the date range Sept. 20, 2019-Feb. 18, 2020:

e Goldstein
e Crenshaw
e Takano

3. Please exclude the initial mailing of news clips, newsletters, or other mass distribution emails that are

sent without additional any commentary or message.”

As a reminder, for your FOIA requests for OAWP and OGC records, the OAWP FOIA office
(FOIA 20-06092-F) and OGC FOIA office (20-06093-F) will separately respond to you.

Second Partial Initial Agency Decision & Reasonable Searches Dated 5/6/20 & 5/22/20
On May 6, 2020, an OSVA FOIA Officer searched through email boxes and calendar entries of
former VA Secretary Robert Wilkie, former VA Deputy Secretary Jim Byrne, former VA Acting
Deputy Secretary Pam Powers, former VA Acting Chief of Staff Jacquelyn Hayes-Byrd, and
former VA-WH Liaison Darren Bossie. An OSVA FOIA Officer conducted the below searches.

Search 1

From: Wilkie or RLW or Byrne or Powers or Byrd or Bossie

Key terms: Goldstein or (“Women Veterans Task Force”) or WVTF or Crenshaw or Baker or
Walden or Unsubstantiated or Discredit or Discredited or Liar or Lies or Accusation or Allegation
or Accusations or Allegations or Baseless or Serial or Dirt or (“multiple complaints”) or
(“numerous complaints”) or (“repeated complaints”) or (“frequent complaints”) or Tone-deaf or
(“tone deaf”) or Harassment or Assault or Assaulted or Brownley or Takano

Date: 9/20/19 to 4/14/20

Results: 2711 emails

Search 2

To: Wilkie or RLW or Byrne or Powers or Byrd or Bossie

Key terms: Goldstein or (“Women Veterans Task Force”) or WVTF or Crenshaw or Baker or
Walden or Unsubstantiated or Discredit or Discredited or Liar or Lies or Accusation or Allegation
or Accusations or Allegations or Baseless or Serial or Dirt or (“multiple complaints”) or
(“numerous complaints”) or (“repeated complaints”) or (“frequent complaints”) or Tone-deaf or
(“tone deaf”) or Harassment or Assault or Assaulted or Brownley or Takano
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Date: 9/20/19 to 4/14/20
Results: 5721 emails

On May 12, 2020, we explained: “Thank you for working with us to narrow the scope of the
FOIA request. You are correct that | included searches for emails sent by and received by the
custodians. However, even the sent emails total 2711 emails and approximately 14,000
pages. Many veterans, their family members, and VA employees email complaints to the VA
Secretary, who forwards them to the Senior Executive or VAMC Director with cognizance over
the issue, often without comment.”

On May 22, 2020, the OSVA FOIA Officer conducted the below narrowed, stemmed or
wildcarded searches.

Search 1

From: Byrd or Bossie

Stemmed Key Terms: Goldstein or (“Women Veterans Task Force” OR WVTF OR Crenshaw

OR Baker OR Walden OR Brownley OR Takano) AND (unsubstantiated OR discredit OR liar

OR lie OR accuse OR allege OR baseless OR dirt OR complain OR tone-deaf OR “tone deaf”
OR “sexual harassment” OR “sexual assault”)

Date: 9/20/19 to 4/14/20

Search 2
From: Wilkie or RLW or Byrne or Powers

Stemmed Key Terms: (“Women Veterans Task Force” OR WVTF OR Baker OR Walden OR
Brownley) AND (unsubstantiated OR discredit OR liar OR lie OR accuse OR allege OR
baseless OR dirt OR complain OR tone-deaf OR “tone deaf” OR “sexual harassment” OR
“sexual assault”)

Date: 9/20/19 to 2/18/20

Search 3

From: Wilkie or RLW or Byrne or Powers

Stemmed Key Terms: Goldstein or (“Women Veterans Task Force” OR WVTF OR Crenshaw

OR Baker OR Walden OR Brownley OR Takano) AND (unsubstantiated OR discredit OR liar

OR lie OR accuse OR allege OR baseless OR dirt OR complain OR tone-deaf OR “tone deaf”
OR “sexual harassment” OR “sexual assault”)

Date: 2/19/20 to 4/14/20

The aforementioned three (3) stemmed or wildcarded searches dated May 22, 2020, yielded
sixty-six (66) pages. After reviewing the sixty-six (66) pages, OSVA redacts some information
with FOIA Exemptions 3, 5, and 6.

5 U.S.C. § 552(b)(3) exempts from disclosure information “specifically exempted from disclosure
by statute.” 5 U.S.C. App. § 3(d) (the “Inspector General Act”) gives only the VA Inspector
General or his or her delegees control over VA investigative or auditing activities initiated by the
VA Inspector General. OSVA is statutorily prohibiting from releasing such documents received
or prepared during VA OIG investigating or auditing activities. Per FOIA Exemption 3, OSVA
redacts substantive portions of non-public, confidential VA OIG complaints. OSVA does not
redact details of VA OIG complaints already released to the public.
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5 U.S.C. § 552(b)(5) exempts from required disclosure “inter-agency or intra-agency
memorandums or letters which would not be available by law to a party other than an agency in
litigation with the agency.” Under the attorney-client and work product privileges, the VA
redacts portions of records, emails, and communications between VA employees and attorneys
relating to a draft memorandum to the House Veterans Affairs Committee. The release of this
information would impede the ability of VA employees and attorneys to speak openly and frankly
about drafts of memorandum from or concerning the VA, particularly the legal issues pertaining
to such. The release of this information would also compromise the VA'’s legal positions for its
lawsuits.

Exemption 5 protects interagency or intra-agency memorandums or letters that would not be
available by law to a party other than an agency in litigation with the agency. Moreover, this
exemption permits an agency to withhold material reflecting the thoughts, opinions, and
recommendations of federal officials and consultants reviewing an issue. Under the deliberative
process privilege and FOIA Exemption 5, OSVA redacts internal government deliberations,
thoughts, opinions, recommendations, and proposed solutions from federal employees
reviewing VA drafts of a memorandum to the House Veterans Affairs Committee in their
professional capacities, as well substantive portions of non-public, confidential VA OIG
complaints. The information contained in the responsive records is both predecisional and
deliberative because it reflects preliminary opinions, proposed solutions, and recommendations,
which do not reflect VA's final decision. Exposure of premature discussions before a final
decision is made could create undue public confusion. The release of the redacted information
would negatively impact the ability of federal employees to openly and frankly consider issues
amongst themselves when deliberating, discussing, reviewing, proposing changes to, and
making recommendations on VA drafts, as well as on VA investigative or auditing activities.

The information reveals the thoughts, deliberations, and opinions that, if released, would have a
chilling effect on the ability of federal officials and consultants to discuss, opine, recommend or
be forthcoming about the agency’s issues which require full and frank assessment. Here, the
disclosure of the withheld information is likely to compromise the integrity of this deliberative or
decision-making process. Moreover, the predecisional character of a document is not altered
by the passage of time. Bruscino v. BOP, No. 94-1955, 1995 WL 444406 at *5 (D.D. C. May 15,
1995), affd in part, No. 95-5212, 1996 WL 393101 (D.C. Cir. June 24, 1996).

5 U.S.C. § 552(b)(6) exempts from required disclosure "personnel and medical files and similar
files the disclosure of which would constitute a clearly unwarranted invasion of personal
privacy." FOIA Exemption 6 permits VA to withhold a document or information within a
document if disclosure of the information, either by itself or in conjunction with other information
available to either the public or the FOIA requester, would result in an unwarranted invasion of
an individual’s personal privacy without contributing significantly to the public’s understanding of
the activities of the federal government. Specifically, the information being withheld, as
indicated on the attached documents, under FOIA Exemption 6, consists of names, identities,
personal addresses, email addresses, phone numbers, cellular numbers, facsimile numbers,
and conference codes and telephone numbers of: federal employees, Congressional
employees, veterans, and private citizens. However, VA releases the names of VA Senior
Executives. Federal employees, Congressional employees, veterans, and private citizens retain
a significant privacy interest under certain circumstances, such as in instances where the
release of their information could represent a threat to their well-being, harassment, or their
ability to function within their sphere of employment. However, VA releases the names of VA
Senior Executives and reporters. The federal employees, veterans, and private citizens whose
information is at issue have a substantial privacy interest in their personal information. In
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weighing the private versus the public interest, we find that there is no public interest in knowing
names, identities, personal addresses, email addresses, phone numbers, cellular numbers,
facsimile numbers, and conference codes and telephone numbers of: federal employees,
Congressional employees, veterans, and private citizens. The coverage of FOIA Exemption 6 is
absolute unless the FOIA requester can demonstrate a countervailing public interest in the
requested information by demonstrating that the FOIA requester is in a position to provide the
requested information to members of the general public and that the information requested
contributes significantly to the public’s understanding of the activities of the Federal
government. Additionally, the requester must demonstrate how the public’s need to understand
the information significantly outweighs the privacy interest of the person to whom the
information pertains. Upon consideration of the records, | have not been able to identify a
countervailing public interest of sufficient magnitude to outweigh the privacy interest of the
individuals whose names are redacted. The protected information has been redacted and (b)(6)
inserted. “Withholding a telephone number or e-mail address, alone, is not sufficient to protect
that [privacy] interest; alternate means of contacting and harassing these employees would be
readily discoverable on the Internet if this court ordered their names disclosed.” Long v.
Immigration & Customs Enft, 2017 U.S. Dist. LEXIS 160719 (D.C. Cir. 2017).

April 27, 2020, Partial Initial Agency Decision; Reasonable Searches Dated 2/18/20,
2/19/20, 2/27/20, 2/28/20, 3/4/20, & 3/23/20

Even before your FOIA request due to public interest, on February 18, 2020 and February 28,
2020, the OSVA FOIA Officer searched through the email boxes and calendar entries of
Secretary Robert Wilkie, former Deputy Secretary Jim Byrne, and Chief of Staff Pam

Powers. The OSVA FOIA Officer used the following stemmed search terms with search
timeframe of September 1, 2019, to February 18, 2020: 1) Goldstein, 2) Byrne and (employ or
dismiss or status or perform), 3) Takano, and 4) Crenshaw. These February 18, 2020, and
February 28, 2020, search yielded three hundred twelve (312) pages of emails.

On February 18, 2020, the OSVA FOIA Officer requested that the VA Office of Operations,
Security, and Preparedness (OSP) submit all responsive records in its possession. The VA
OSP office replied that the responsive records were not under its possession, but likely at the
DC VAMC. On February 19, 2020, the OSVA FOIA Officer requested that the DC VAMC submit
all responsive records in its possession.

On February 27, 2020, the OSVA FOIA Officer searched through Jim Byrne’s three (3) boxes of
paper files for responsive records. The OSVA looked for records relating to Ms. Goldstein, Rep.
Crenshaw, or Rep. Takano. This February 27, 2020, search yielded six (6) responsive pages.

On March 4, 2020, the DC VAMC submitted nine (9) pages of responsive records. On March
23, 2020, the OSVA FOIA Officer searched through the VA Secretary’s cabinets where he
keeps his notes. The OSVA FOIA Officer searched for references to Ms. Goldstein and Rep.
Crenshaw. This March 23, 2020, search did not yield any responsive records.

On April 27, 2020, we released the aforementioned three hundred twenty-seven (327) pages
redacted with FOIA Exemptions 5, 6, and 7(A).

FOIA Mediation

As part of the 2007 FOIA amendments, the Office of Government Information Services (OGIS)
was created to offer mediation services to resolve disputes between FOIA requesters and
Federal agencies as a non-exclusive alternative to litigation. Using OGIS services does not
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affect your right to pursue litigation. Under the provisions of the FOIA Improvement Act of 2016,
the following contact information is provided to assist FOIA requesters in resolving disputes:

VA Central Office FOIA Public Liaison:
Name: Doloras Johnson
Email Address: vacofoiaservice@va.gov

Office of Government Information Services (OGIS)
Email Address: ogis@nara.gov

Fax: 202-741-5769

Mailing address:

National Archives and Records Administration

8601 Adelphi Road

College Park, MD 20740-6001

FOIA Appeal
This concludes OSVA's response to request 20-06080-F. Please be advised that should you

desire to do so, you may appeal the determination made in this response to:

Office of General Counsel (024)
Department of Veterans Affairs
810 Vermont Avenue, NW
Washington, DC 20420

If you should choose to file an appeal, please include a copy of this letter with your written
appeal and clearly indicate the basis for your disagreement with the determination set forth in
this response. Please be advised that in accordance with VA's implementing FOIA regulations
at 38 C.F.R. § 1.559, your appeal must be postmarked no later than ninety (90) days of the date
of this letter.

Rochasdl Moy

Richard Ha, JD, CIPP/G
OSVA FOIA Officer

Attachments — sixty-six (66) redacted pages
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