NATIONAL SECURITY AGENCY
FORT GEORGE G. MEADE, MARYLAND 20755-6000

FOIA Case: 109360F
21 July 2023

AMERICAN OVERSIGHT
1030 15" ST NW, SUITE B255
WASHINGTON DC 20005

Dear American Oversight:

Enclosed with this letter is a further partial response to your Freedom of Information Act
(FOIA) request of 28 February 2020 (1:20-cv-01008). We have completed our review and
processing of the enclosed 17 documents (226 pages). Please be advised that the Agency
reasonably foresees that disclosure of the withheld information would be harmful to an interest
that is protected by the identified exemptions.

Some of the withheld information has been found to be currently and properly classified
in accordance with Executive Order 13526, Section 1.4(c), and remains classified as provided in
Section 1.2. As such, it is withheld pursuant to 5 U.S.C. 552(b)(1). Additionally, NSA is
authorized by various statutes to withhold certain information pursuant to 5 U.S.C. 552(b)(3).
The applicable statutes are 18 U.S.C. 798, 50 U.S.C. 3024(i), and Section 6, Public Law 86-36
(50 U.S.C. 3605). Information has also been withheld by our Agency pursuant to 5 U.S.C.
552(b)(5) and 5 U.S.C. 552(b)(6).

Additionally, as reflected in the documents, OSD/JS and ODNI have asked that we
protect certain information under their authority pursuant to 5 U.S.C. 552(b)(3). (b)(5), and/or

(b)(6).

We will continue to produce documents to you on a rolling basis. If you have any
questions, your counsel may contact Department of Justice Senior Counsel Stephen Elliott at
(202) 598-3810 or stephen.m.elliott@usdoj.gov.

: Sincerely,
/ i 6 ST
A B 4
PAULA A. GILL

Chief, FOIA/PA Division
NSA Initial Denial Authority
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NSA cites two reasons for its decision to ccase cooperation, both of which are logically
incoherent. These pretextual arguments cannot possibly be the true cause of NSAs decision.

First, NSA claims that *[w]ith the provision of the third tranche of reporting, NSA
considers the Committee’s October 15, 2019 oversight request closed.”

The Committee has taken no steps to close the request for information. To the contrary,
on November 21, afier the production of the third tranche, Committee Staff met with the Deputy
Director of Legislative, State. and Local Affairs to discuss re-scoping a request for a fourth
tranche of documents. The Committee submitied a revised request by email on November 235,
then followed up by email or phone call on December 2. December 6, December 9, and
December 135 seeking status updates from NSA regarding our request.!

Similarly, you and | spoke by phone on November 22. In that conversation, I gave no
indication that the Committee was closing the request; indeed, | told you that this request is
among the most important that NSA had outstanding from the Committee. You affirmed NSA's
commitment to cooperate. At no time on the call did you say that NSA believed the
Committee’s request was closed or that NSA would not comply.

Moreover, in its December 13 letter, NSA claims that it **has at all times sought to fulfil
its responsibilities in that regard and to make clear when it is acting in furtherance of those
responsibilities.” As you know, NSA is obligated by statute to “furnish” to the Committee “any
information or material concerning intelligence activities™ within NSA’s “custody or control”™
when “requested by either of the congressional intelligence committees in order to carry out its
authorized responsibilities.” See 50 U.S.C. § 3092(a)(2). Furthermore, NSA's statutory
obligation to keep the congressional intelligence committees "fully and currently informed of all
intelligence activities™ requires that NSA cooperate with the Committee’s request. See 50 U.S.C.
§ 3092(a)(1). In light of the gravity of this matter, it is incumbent upon NSA to furnish this
information to the Committee in accordance with its legal obligations. The Committee took no
step to rescind its request. So, as NSA apparently acknowledges in its letter, that statute requires
NSA to continue to produce the requested information.

Second, NSA refers to an October 7 subpoena that the Committee issued to DoD. The
existence of that subpoena cannot possibly explain NSA's decision not to cooperate. The DoD
subpoena was issued on October 7 and released to the public that same day: DoD unlawfully
refuscd to comply on October 14, Separately, the Committee formally conveyed its request for
documents to NSA on October 135, which followed a series of conversations between NSA staff
and the Committee in order to ensure NSA would be in a position to fulfill expeditiously the
Committee's request; NSA made its first production on October 16. Every NSA production has
been made afier DoD unlawtully declined to comply with the Commitiee’s subpoena. Nothing
about the subpoena issued to DoD—or about DoD's response to that subpoena—has changed
during the course of NSA's productions.

' During the November 21 meeting, NSA indicated that if the Committee re-scoped its next tranche in accordance
with NSA's suggestions, NSA would provide responsive information promptly and without additional delays.
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NSA cites two reasons for its decision to cease cooperation, both of which are logically
incoherent. These pretextual arguments cannot possibly be the true cause of NSA’s decision.

First, NSA claims that “[w]ith the provision of the third tranche of reporting, NSA
considers the Committee’s October 15, 2019 oversight request closed.”

The Committee has taken no steps to close the request for information. To the contrary,
on November 21, after the production of the third tranche, Committee Staff met with the Deputy
Director of Legislative, State, and Local Affairs to discuss re-scoping a request for a fourth
tranche of documents. The Committee submitted a revised request by email on November 25,
then followed up by email or phone call on December 2, December 6, December 9, and
December 13 seeking status updates from NSA regarding our request.!

Similarly, you and [ spoke by phone on November 22. In that conversation, I gave no
indication that the Committee was closing the request; indeed, I told you that this request is
among the most important that NSA had outstanding from the Committee. You affirmed NSA’s
commitment to cooperate. At no time on the call did you say that NSA believed the
Committee’s request was closed or that NSA would not comply.

Moreover, in its December 13 letter, NSA claims that it “has at all times sought to fulfil
its responsibilities in that regard and to make clear when it is acting in furtherance of those
responsibilities.” As you know, NSA is obligated by statute to “furnish” to the Committee “any
information or material concerning intelligence activities” within NSA’s “custody or control”
when “requested by either of the congressional intelligence committees in order to carry out its
authorized responsibilities.” See 50 U.S.C. § 3092(a)(2). Furthermore, NSA's statutory
obligation to keep the congressional intelligence committees “fully and currently informed of all
intelligence activities” requires that NSA cooperate with the Committee’s request. See 50 U.S.C.
§ 3092(a)(1). In light of the gravity of this matter, it is incumbent upon NSA to furnish this
information to the Committee in accordance with its legal obligations. The Committee took no
step to rescind its request. So, as NSA apparently acknowledges in its letter, that statute requires
NSA to continue to produce the requested information.

Second, NSA refers to an October 7 subpoena that the Committee issued to DoD. The
existence of that subpoena cannot possibly explain NSA’s decision not to cooperate. The DoD
subpoena was issued on October 7 and released to the public that same day; DoD unlawfully
refused to comply on October 14. Separately, the Committee formally conveyed its request for
documents to NSA on October 15, which followed a series of conversations between NSA staff
and the Committee in order to ensure NSA would be in a position to fulfill expeditiously the
Committee’s request; NSA made its first production on October 16. Every NSA production has
been made affer DoD unlawfully declined to comply with the Committee’s subpoena. Nothing
about the subpoena issued to DoD—or about DoD’s response to that subpoena—has changed
during the course of NSA’s productions.

! During the November 21 meeting, NSA indicated that if the Committee re-scoped its next tranche in accordance
with NSA's suggestions, NSA would provide responsive information promptly and without additional delays.
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NSA cites two reasons for its decision to cease cooperation, both of which are logically
incoherent. These pretextual arguments cannot possibly be the true cause of NSA’s decision.

First, NSA claims that “[w]ith the provision of the third tranche of reporting, NSA
considers the Committee’s October 15, 2019 oversight request closed.”

The Committee has taken no steps to close the request for information. To the contrary,
on November 21, after the production of the third tranche, Committee Staff met with the Deputy
Director of Legislative, State, and Local Affairs to discuss re-scoping a request for a fourth
tranche of documents. The Committee submitted a revised request by email on November 25,
then followed up by email or phone call on December 2, December 6, December 9, and
December 13 seeking status updates from NSA regarding our request.!

Similarly, you and I spoke by phone on November 22. In that conversation, 1 gave no
indication that the Committee was closing the request; indeed, I told you that this request is
among the most important that NSA had outstanding from the Committee. You affirmed NSA’s
commitment to cooperate. At no time on the call did you say that NSA believed the
Committee’s request was closed or that NSA would not comply.

Moreover, in its December 13 letter, NSA claims that it “has at all times sought to fulfil
its responsibilities in that regard and to make clear when it is acting in furtherance of those
responsibilities.” As you know, NSA is obligated by statute to “furnish” to the Committee “any
information or material concerning intelligence activities” within NSA’s “custody or control”
when “requested by either of the congressional intelligence committees in order to carry out its
authorized responsibilities.” See 50 U.S.C. § 3092(a)(2). Furthermore, NSA’s statutory
obligation to keep the congressional intelligence committees “fully and currently informed of all
intelligence activities” requires that NSA cooperate with the Committee’s request. See 50 U.S.C.
§ 3092(a)(1). In light of the gravity of this matter, it is incumbent upon NSA to furnish this
information to the Committee in accordance with its legal obligations. The Committee took no
step to rescind its request. So, as NSA apparently acknowledges in its letter, that statute requires
NSA to continue to produce the requested information.

Second, NSA refers to an October 7 subpoena that the Committee issued to DoD. The
existence of that subpoena cannot possibly explain NSA’s decision not to cooperate. The DoD
subpoena was issued on October 7 and released to the public that same day; DoD unlawfully
refused to comply on October 14. Separately, the Committee formally conveyed its request for
documents to NSA on October 15, which followed a series of conversations between NSA staff
and the Committee in order to ensure NSA would be in a position to fulfill expeditiously the
Committee’s request; NSA made its first production on October 16. Every NSA production has
been made affer DoD unlawfully declined to comply with the Committee’s subpoena. Nothing
about the subpoena issued to DoD—or about DoD’s response to that subpoena—has changed
during the course of NSA’s productions.

! During the November 21 mecting, NSA indicated that if the Committee re-scoped its next tranche in accordance
with NSA’s suggestions, NSA would provide responsive information promptly and without additional delays.
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NSA cites two reasons for its decision to cease cooperation, both of which are logically
incoherent. These pretextual arguments cannot possibly be the true cause o NSA's decision.

First, NSA claims that “[w]ith the provision of the third tranche of reporting, NSA
considers the Committec's October 15, 2019 oversight request closed.™

The Committee has taken no steps to close the request for information. To the contrary,
on November 21, after the production of the third tranche, Committee Staff met with the Deputy
Director of Legislative, State, and Local Affairs to discuss re-scoping a request for a fourth
tranche of documents. The Committee submitted a revised request by email on November 235,
then followed up by email or phone call on December 2, December 6, December 9, and
December 13 seeking status updates from NSA regarding our request.!

Similarly, you and | spoke by phone on November 22. In that conversation, | gave no
indication that the Committee was closing the request; indeed, I told you that this request is
among the most important that NSA had outstanding from the Committee. You affirmed NSA's
commitment 10 cooperate. At no time on the call did you say that NSA believed the
Committee’s request was closed or that NSA would not comply.

Moreover, in its December 13 letter, NSA claims that it “*has at all times sought to fulfil
its responsibilities in that regard and 1o make clear when it is acting in furtherance of those
responsibilities.” As you know, NSA is obligated by statute to “furnish™ to the Committee “any
information or material concerning intelligence activities™ within NSA’s “custody or control”
when “requested by either of the congressional intelligence commitiees in order to carry out its
authorized responsibilities.” See 50 U.S.C. § 3092(a)(2). Furthermore, NSA’s statutory
obligation to kecp the congressional intelligence committees “fully and currently informed of ll
intelligence activities” requires that NSA cooperate with the Committee's request. See 50 U.S.C.
§ 3092(a)(1). In light of the gravity of this matter, it is incumbent upon NSA to furnish this
information to the Commitiee in accordance with its legal obligations. The Committee took no
step 1o rescind its request. So, as NSA apparently acknowledges in its letter, that statute requires
NSA 1o continue to produce the requested information.

Second. NSA refers to an October 7 squocna that the Committee issued to DoD. The
existence of that subpoena cannot possibly explain NSA’s decision not to cooperate. The DoD
subpoena was issued on October 7 and released to the public that same day: DoD unlawfully
refused to comply on October 14. Separately, the Committee formally conveyed its request for
documents to NSA on October 13, which followed a series of conversations between NSA staff
and the Committee in order to ensure NSA would be in a position to fulfill expeditiously the
Committee’s request; NSA made its first production on October 16. Every NSA production has
been made afier DoD unlawiully declined to comply with the Committee’s subpoena. Nothing
aboult the subpoena issued to DoD—or about DoD’s response to that subpoena—has changed
during the course of NSA's productions.

' During the November 21 meeting, NSA indicated that if the Committee re-scoped its next tranche in accordance
with NSA’s suggestions, NSA would provide responsive information promptly and without additional delays.
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