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March 20, 2020

Daniel Alexander McGrath
American Oversight

1030 15" Street, NW
Suite B255

Washington, DC 20005

RE: American Oversight v. ICE
ICE FOIA Case Number 2019-1CL1-00054
Supplemental Response

Dear Mr. McGrath:

This letter is a supplemental response to your Freedom of Information Act (FOIA) request to
U.S. Immigration and Customs Enforcement (ICE), dated June 26, 2019. You have requested
the following records in connection with 3 FOIA requests:

1. 2019-1CFO-29818, requesting, training materials and policies/directives pertaining to
the processing/medical evaluation and care for transgender detainees,

2. 2019-1CFO-36401, requesting training materials and policies/directives pertaining to
the processing/medical evaluation and care for pregnant detainees, those that
miscarried, juveniles and also emails from Albence, Homan and Vitello & their chiefs
of staff on related topics, and

3. 2019-1CFO-36404, requesting various categories of information pertaining to IHSC
staffing.

ICE has considered your request under the FOIA, 5 U.S.C. § 552. A total of 502 pages of records
were reviewed for this supplemental production. The 502 pages of records were located pursuant
to a search of the Office of the Director. Of these, 446 pages were determined to be responsive
and 56 pages were found to be duplicates or non-responsive. These 446 pages of records are
attached and have been marked 2019-1CL1-00054 1332 to 2019-1CL1-00054 1777. Upon review,
ICE has determined that portions of the documents will be withheld pursuant to Exemptions
b(6), b(7)(C), and b(7)(E) of the FOIA as described below.

ICE has applied FOIA Exemptions 6 and 7(C) to protect from disclosure the names, e-mail
addresses, and phone numbers of ICE and DHS employees contained within the documents, as
well as the names, and other personally identifiable information of other individuals contained
within the records.
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FOIA Exemption 6 exempts from disclosure personnel or medical files and similar files the
release of which would cause a clearly unwarranted invasion of personal privacy. This requires a
balancing of the public’s right to disclosure against the individual’s right to privacy. The privacy
interests of the individuals in the records you have requested outweigh any minimal public
interest in disclosure of the information. Any private interest you may have in that information
does not factor into the aforementioned balancing test.

FOIA Exemption 7(C) protects records or information compiled for law enforcement purposes
that could reasonably be expected to constitute an unwarranted invasion of personal privacy.
This exemption takes particular note of the strong interests of individuals, whether they are
suspects, witnesses, or investigators, in not being unwarrantably associated with alleged criminal
activity. That interest extends to persons who are not only the subjects of the investigation, but
those who may have their privacy invaded by having their identities and information about them
revealed in connection with an investigation. Based upon the traditional recognition of strong
privacy interest in law enforcement records, categorical withholding of information that
identifies third parties in law enforcement records is ordinarily appropriate. As such, | have
determined that the privacy interest in the identities of individuals in the records you have
requested clearly outweigh any minimal public interest in disclosure of the information. Please
note that any private interest you may have in that information does not factor into this
determination.

ICE has applied FOIA Exemption (b)(7)(E) to protect from disclosure information compiled for
law enforcement purposes, the release of which would disclose techniques and/or procedures for
law enforcement investigations or prosecutions or would disclose guidelines for law enforcement
investigations or prosecutions when such disclosure could reasonably be expected to risk
circumvention of the law.

FOIA Exemption (b)(7)(E) protects records compiled for law enforcement purposes, the release
of which would disclose techniques and/or procedures for law enforcement investigations or
prosecutions or would disclose guidelines for law enforcement investigations or prosecutions if
such disclosure could reasonably be expected to risk circumvention of the law. | have determined
that disclosure of certain law enforcement sensitive information contained within the responsive
records could reasonably be expected to risk circumvention of the law. Additionally, the
techniques and procedures at issue are not well known to the public.

If you have any questions about this letter, please contact AUSA Diana Valdivia with the United
States Attorney’s Office at 202 252 2545.

Sincerely,
Leptan o %Mm/fm,
Catrina Pavlik-Keenan

FOIA Officer

Enclosure(s): 446 page(s)



From: (b)(6); (b)(7)(C) |

Sent: Mon, 9 Apr 2018 23:00:14 +0000
To: Albence, Matthew;Asher, Nathalie R;Jennings, David W;Johnson, Tae D
Subject: FW: Care of pregnant detainees
Importance: Normal
FYSA.
[b)(6); (b)(7)(C) |DHSc, MPH, CCHP

Immigration and Customs Enforcement
Assistant Director | ICE Health Service Corps
Office: 202-732{(b)(6Y.]

Cell: 202-321 EE?EE?,
From:{(b)(6); (b)(7)(C) |

Date: Monday, Apr 09, 2018, 6:52 PM

To:[(B)(6): (B)(7)(C) |

Subject: FW: Care of pregnant detainees

FYI

This is the message we sent out to our physicians and CS Chiefs. Chief APP and Chief
Nurse will be sending something similar to their staff. Just to increase the level of
awareness.

Sent with BlackBerry Work
(www.blackberry.com)

From:|(b)(6): (b)(7)(C)
Date: Monday, Apr 09, 2018, 5:45 PM
To:[hvay vz |

(b)(6); (b)(7)(C)
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(b)(6); (b)(7)(C)

Subject: Care of pregnant detainees

All,
| wanted to take a moment today to emphasize the importance you play as physicians in
ensuring appropriate care is provided in a timely fashion to our pregnant detainees.

You may have seen the recent ICE directive change about the identification and monitoring of

pregnant detainees that was issued on March 29th by ICE Director Mr. Homan. Prior policy
encouraged ICE to generally exempt pregnant women from detention; however, the new policy
removes language that provided a class protection from detention for pregnant women.
Mandatory detention may be applied to a pregnant women as deemed appropriate after review
on a case-by-case basis. While we have no information to believe ICE will be detaining
significantly more pregnant women, this may occur simply because pregnant women are not
released from custody as quickly and/or stay longer.

Given the change in ICE policy, many nongovernmental organizations are voicing their
opposition as are some lawmakers. We expect increased scrutiny of the medical care of
pregnant women. More complaints may be submitted over perceived inadequacies of care, any
care omission may be used to highlight our inability to provide adequate care, and miscarriage
occurrence may be linked to being detained. We just want to emphasize the importance that
you play in ensuring that appropriate prenatal care is provided to your pregnant women.

If you could stress the following to your staff, these points will help to ensure appropriate care is
delivered:

e Restraints will never be used on pregnant women, absent extreme necessity.

e Stress the importance of taking a good prenatal history to document the care received
prior to and during detention.

e Ensure that orders are placed for a pregnancy diet, prenatal vitamins, and a lower
tier/lower bunk.

e Submit obstetrical referrals as soon as possible to obtain an appointment. We
understand that wait times can be 3-6 weeks frequently to get appointments, so the
sooner that is initiated the better.

e Claims of abdominal pain or vaginal bleeding should be evaluated promptly and
thoroughly.

e Utilize emergency department services if needed for urgent evaluations.
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e Prenatal labs and monitoring studies (e.g., fetal ultrasound, HCG measurements) should
be pursued as indicated.

e Encourage your advanced practice providers to consult you if they have
questions/concerns.

e Have your advanced practice providers assign their prenatal care notes for your review
to ensure your visibility on their care.

e Emphasize to your nursing staff that sick call issues should generally be referred to
providers to ensure proper treatment, and that any medications that may be used for
sick call issues are appropriate for use during pregnancy.

We are in the final stages of having an eCW prenatal care template that our providers will be
able to use to facilitate obstetrical care. This should be available by the end of April and will
help all of us document care better. We understand that most sites don’t have many pregnant
women at a given time, and it can be easy to miss some important elements of their care that
may not be routine for some staff.

Overall IHSC staff do a great job attending to the needs of pregnant women. By providing close
oversight of these patients, we will continue to ensure their medical needs are addressed
appropriately in a timely fashion. We just want you to be aware of the increased scrutiny. If
you have any questions or concerns, please let me know.

Thanks

CAPT |[(hW(ARY MD USPHS

Deputy Medical Director
ICE Health Service Corps/ERO/ICE/DHS
610 W. Ash Yh\(RY__|San Diego, CA 92101

(0) 619-338|(b)(6{ (C) 202-210-fr\rRY]
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From: Asher, Nathalie R

Sent: Wed, 23 May 2018 13:27:27 +0000

To: Albence, Matthew

Cc: #ERO CHIEFS OF STAFF

Subject: RE: Congressional interest case of [(b)(6): (b)(7)(C)
Importance: Normal

To confirm, she is NOT a high risk pregnancy to date.
The specialist is an Obstetrician.
NRA

From: Albence, Matthew

Sent: Wednesday, May 23, 2018 8:58 AM

To: Asher, Nathalie R {{h\(R\- (h\( 7)) |

Cc: #ERO CHIEFS OF STAFF <(b)(6); (b)(7)(C) |
Subject: RE: Congressional interest case {(b)(6); (b)(7)(C)

So is she a high-risk pregnancy? What is the specialist she is supposed to see?

From: Asher, Nathalie R

Sent: Tuesday, May 22, 2018 10:45 PM

To: Albence, Matthew|(b)(6): (b)(7)(C) |

Cc: #ERO CHIEFS OF STAFF 4(b)(6); (b)(7)(C) |
Subject: FW: Congressional interest case off(b)(8): (b)X7)C)

Matt,

We got an update from CHI on the pregnant detainee that Sen. Booker visited recently; his office had
follow up questions that CHI looked into for him today -

In case it comes up tmrw...

Sent with BlackBerry Work
(www.blackberry.com)

From: Cronen, C M <[h\(B) (hM 7))

Date: Tuesday, May 22, 2018, 6:27 PM

To: Asher, Nathalie R 4b)(6): (b}(7)C) | Jennings, David W {b)(6): (b)(7)(C) |
Subject: FW: Congressional interest case of [(b)(6): (b)Y 7)C) |

Below is the latest status of the pregnant female in ERO Chicago’s custody (in case Matt gets asked
about it tomorrow from Senator Booker).
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cmc

From: Wong, Ricardo

Sent: Tuesday, May 22, 2018 6:12 PM

To: Cronen, C M {(b)(6); (b)(7)(C) |

Cc: Wong, Ricardo 4b)(6): (b)(7)(C) |
Subject: Congressional interest case of [(b)(6); (b)(7)(C)

Hello Chris,

Senator Booker’s office reached out to us today to follow up on our telephonic meeting on May
19, 2018 in reference to|(b)(6); (b)(7)(C) |la 23-year-old
female, citizen of Honduras whose case has garnered significant Congressional attention.

(b)(6),  |claimed to be five months pregnant at the time of her arrest by ICE.

In regards to the below inquiries highlighted in yellow, his office was provided the following
information that was received from both the Office of the Principal Legal Advisor (OPLA)
Office of Chief Counsel (OCC) in Kansas City and the Immigration Health Service Corps
(IHSC) Field Medical Coordinator (FMC) in the area of Platte County Detention Center.

1. Status of [P)(6): (0)(7)(C) |medical appointment? Originally scheduled for the 29th, I

believe folks were working on expediting that appointment so she can see a specialist
sooner.

o Currently, the Platte County Detention Center (PCDC) has not yet been
successful in arranging an earlier appointment with the OB/GYN initially
chosen. [HSC has also encouraged the PCDC facility to seek appointments
with other OB/GYN providers in the area in order to obtain an earlier
appointment. IHSC contacted additional facilities in the Chicago Area of
Responsibility in efforts to obtain an earlier appointment. As it now stands,
(b)(B); (b)(7)(C) | has an appointment on Thursday, May 24th at 0845 in
the morning. |(b)(6); (b)(7)(C) |will have to be transferred to the Chase
County Jail, Cottonwood Falls, KS approximately two hours away to be able
to make this earlier appointment.

2. Status of expedite request on [b)(6): (b)(7)(C)] motion to reopen? From there, we can
determine how long we believe she will be in custody.

o The respondent filed a motion to reopen with the Dallas Immigration
Court on May 18. On May 21, OPLA Dallas filed a timely opposition to
the motion to reopen and informed the Dallas Immigration Court that the
respondent is detained. Like ICE, the Immigration Courts prioritize
detained cases. OPLA cannot speculate on when the Immigration Court
will adjudicate the motion.

Please let me know if you have any further questions or concerns.

Thanks
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Ricardo A. Wong, Field Office Director | Immigration and Customs Enforcement, Enforcement
and Removal Operations, Chicago Field Office - IL, IN, WI, KY, KS, MO

101 W Congress Parkway Suite
Chicago, IL 60605

(312) 347{b)(6); office)

(312) 356-4709 (Fax)

With honor and integrity, we will
safeguard the American people, our
homeland, and our values.

WarnimgrFhis document is UNCLASSIFIED//FOR OFFICIAL USE ONLY (U//FOUO) Law
Enforcement Sensitive: tains information that may be exempt from public release under the
Freedom of Information Act (5 U. _It is to be controlled, stored, handled, transmitted,
distributed, and disposed of in dcwrdanue with icy relating to FOUO information and is
not to be released to the public or other personnel who do not have-sxalid "need-to-know™"
without prior approval of an authorized DHS official. No portion of this repo be
furnished to the media, either in written or verbal form.
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To: [(hyAY- (7Y |
(b)(6); (b)(7)(C) Bimon, Joseph D[[b)(6): (b)7)(C) |

(b)(6); (b)(7)(C)

b)(6): (b)(7)(C) | Albence, Matthew{(b)(6): (b)(7)(C) | Asher,
Nathalie Rfb)(): (b)(7)(C)

[(LBY (hV(T7V(C) } Albence,
Matthew(b)(6): (b)(7)(C) | Jennings, David W&y ihv7vey I
(b)(6): (bUTI(C) | Price, Corey A(b)(6); (b)(7)(C) |

(b)(6); (b)(7)(C)

p)(6); (b)(7)(C)

Rapp, Marc A(b)(6); (b)(7)(C)
(b)(6); (R)(7)(C)

(b)(8); (b)(7)(C) |David.D.Rivera@dhs.govl(b)(ﬁ); (b)(7)(C)

From: (b)B6)Y: (BT C)
Sent: e :

Subject: SEN Report Notificatién

INCIDENT NBR: {b)(7)(E) |

INCIDENT DATE/TIME: 10/17/2018 10:35

INCIDENT END DATE/TIME: 00:00

EVENT STATUS: Routine

REPORT TITLE: Eloy Detention Center - Hunger Strike End
TECS CASE NUMBER: (none)

RELATED CASE NUMBER: (none)

RELATED SEN NUMBER: [P)(7)(E)

OFFICE: Eloy Det. Ctr., AZ - EAZ

LEAD AGENCY: DHS / ICE

ICE COMPONENT: Enforcement & Removal Operations
DIVISION: Field Operations Division

AREA: Western Operations

LOCATION:

SUSPECT{b)(6); (b)(7)(C)

DHS-19-0195-G, 19-0494-F, 19-0495-E-000007
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ALIEN NUMBER:|(b)(6); (b)(7)(C) |

REPORTED BY:(b)(6); (B)(7)(C) |

t office)

cell/pager)
SUPERVISOR: (b)(6); (b)(7)(C) |
520-464-[b)(6)|office)

520-483(b)(6)[cell/pager)
REPORT NARRATIVE:

Eloy Detention Center - Hunger Strike End

**+ Eollow-up to Significant Incident Report [(b)(7)(E) s

On October 11, 2018, at approximately 0557 hours, ICE Health Service Corps (IHSC) staff at the Eloy
Detention Center (EDC) in Eloy, AZ, notified U.S. Immigration and Customs Enforcement (ICE),
Enforcement and Removal Operations (ERO) management that ICE detainee [(b)(8): (b)X7)C) |
[(B)(8): (K)T7)(C) la citizen of Russia; classification level Low), refused all meals for a
period of 72 hours (nine meals).

The hunger strike protocols, as outlined in the Performance Based National Detention Standards
(PBNDS) and in the IHSC Operating Procedures were initiated upon the detainee's declaration, as well as
throughout the subsequent 72-hour period, and continued until October 17, 2018. On October 17, 2018,
at approximately 1035 hours, IHSC personnel notified ERO management that|(b)(6); (b)(7)(C) |had
consumed three consecutive meals thus ending his hunger strike to the satisfaction of the IHSC Clinical
Director.

kkkhkdkdkkkkhkhkhhkhkdkdkkkhhhhhdddkikhik

ISSUE:

On October 11, 2018, at approximately 0557 hours, ICE Health Service Corps (IHSC) staff at the Eloy
Detention Center (EDC) in Eloy, AZ, notified U.S. Immigration and Customs Enforcement (ICE),
Enforcement and Removal Operations (ERO) management that ICE detainee |(b)(6): (b)(7)(C) |
{(hY(AY (KM TMC) | a citizen of Russia; classification level Low), refused all meals for a
period of 72 hours (nine meals).

The following Significant Incident Report (SIR) narrative relating to the detainee's issue of meal refusals is
based on oral statements and reports from the IHSC medical staff at the EDC in Eloy, AZ. The narrative
concerning the detainee's immigration and criminal history is based on a review of thel(b)(7)(E) |

[(b)(7)(E) |record checks, and the A-file.

BACKGROUND:

|(b)(6); (b)(7)(C) |is a native and citizen of Russia, born on {(b)(6): in Krasnoyarsk Krai,
Russia.

On September 1, 2018,|(b)(6); (b)(7)(C) |entered the United States at or near Ajo, AZ, without being
admitted or paroled by an Immigration Officer. [b)(6); (b)(7)(C) _ ktates that his wife[b)(6): |

[(b)(BY: (bW TMC) | had accompanied him. On that same date, United States Border Patrol
(USBP) agents arrested|(b)(6): (b)(7)C) |near Ajo, AZ. During processing, [(b)(6); (b)(7)(C) |claimed

DHS-19-0195-G, 19-0494-F, 19-0495-E-000008
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fear of returning to his country. USBP agents served|b)(6): (b)(7)(C) _|with a Notice and Order of
Expedited Removal, Form 1-860, charging him with violating Section 212(a)(7)(A)(i)(I) of the Immigration
and Nationality Act (INA), as an alien not in possession of a valid entry document. USBP also served
|(b)(6); (b)(7)(C) [with Information about Credible Fear Interview, Form M-444.

[(BYBY (bW 7MY wife, [(b)(B): (b)(7)(C) | was determined to be in advanced
stages of pregnancy and subsequently released from custody.

On September 3, 2018, USBP turned|(b)(6): (b)(7)(C) _|over to ICE custody and transported him to the
Florence Detention Center (FDC) in Florence, AZ. On September 5, 2018, ICE transferred

[(b)(6): (b)(7)(C) _|to the EDC in Eloy, AZ, to be scheduled for a credible fear interview before an Asylum
Pre-Screening Officer (APSO).

On September 6, 2018, ICE forwarded a credible fear request to the APSO to schedule an interview. On
September 21, 2018, the APSO found[b)(6): (b)(7)(C) | not to have a credible fear of persecution or
torture. On that same date, the APSO served|b)(6): (b)(7)(C) la Notice of Referral to Immigration Judge
(1J), Form 1-863.

On October 5, 2018, an Immigration Judge (1J) in Eloy, AZ, vacated the APSQ's credible fear
determination.

On October 8, 2018, at approximately 1000 hours, [(b)(6): (b)(7)C) _|advised IHSC that he was declaring

a hunger strike. IHSC educated [(b)(8): (b)7)C) |on the dangers of not eating and initiated hunger strike
protocols. Per protocol, CoreCivic personnel placed|b)(6); (b)(7)(C) |in administrative segregation under
meal monitoring status. On the same date, ERO management spoke with|(b)(6): (b)(7)YC) Fegarding his
refusal to eat. [hyv/&\- ikvi7vicystated that he would not eat until he was released from ICE custody and

reunited with his wife.

On October 9, 2018, ICE served [(£)(6): (b)(7)(C) |a Notice to Appear (NTA), Form I-862, charging
removability pursuant to Section 212(a)(6)(A)(i) of the INA, as an alien present in the United States
without being admitted or paroled. On the same date, the NTA was filed with the Executive Office for
Immigration Review (EOIR) in Eloy, AZ. |(b)(6): (b)7)(C) __ |next hearing before an |J is currently pending
scheduling with EOIR.

On October 9, 2018, ERO management spoke with (b)(6); (b)(7)(C) |regarding his refusal to eat.

[bY6) (b)7)WC) Jwas also provided a free phone call to his wife and pro bono attorney.[(b)}(6): (b)(7XC) |
was able to speak with his wife and attorney at length although upon completion of the calls he still

refused to eat.

On October 10, 2018, ERO management spoke with [(b)(6); (b)(7)(C) [regarding his refusal to eat.
[(b)(6): (b)(7)(C) |stated that he was not hungry and would eat once released from ICE custody.

On October 11, 2018, at approximately 0557 hours, IHSC advised ERO management that

[(b)(6): (bY7NC) |refused all meals for a period of 72 hours (nine meals). IHSC and ERO initiated the
hunger strike protocols, as outlined in the Performance Based National Detention Standards (PBNDS)
and in the IHSC Operating Procedures upon |b)(6): (b)(7)(C) | declaration, as well as throughout the
subsequent 72-hour period, and will continue until the detainee ingests nourishment. IHSC will monitor
(b)(6): (b)7)MC)Y  Jweight and vital signs on a daily basis.

The ICE Joint Intake Center (JIC) will be notified of the hunger strike via submission of this SIR through
the SEN system.

Deputy Field Office Director Albert E. Carter reviewed and approved this report.
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To: [)(6): (b)7)(C) I
[b)(6); (b)(7)(C) | Simon,
Joseph D[b)(6)- (b)(7)(C) |

(b)(B): (K)T)C) |

(b)(6); (b)(7)(C)

b)(8): (b)(7)(C) [Albence,
Matthew[(b)(6)- (b)(7)(C) } Asher, Nathalie R[[(b)(6); (b)(7)(C) |
(b)(6): (b)(7)(C) I

(B)(6): (b)Y T)C) |Albence, Matthew[th\(RY (h\ 7V |
Jennings, David Wb)(6): (b)}7)(C) |

(b)(6): (b)(7)(C) | Price, Corey A[b)(6): (b)(7)(C) I

(b)(6); (b)(7)(C) |

b)(6): (b)T7M(C) |Cronen, C M{b)(6): (b)(7)(C)
b)(B): (b)T7N(C) |

p)(6); (b)(7)(C)

b)(6); (b)(7)(C) |; Rapp, Marc A[(b)(6); (b)(7)(C)
b)(6); (b)(7)(C)

From:  [b)(6). (b)(7)(C) ' I
Sent: Sun 10/14/2018 6:57:54 PM (UTC)
Subject: SEN Report Notification

INCIDENT NBR:[b)(6); (6)(7)(C); |

INCIDENT DATE/TIME: 10/13/2018 16:13

INCIDENT END DATE/TIME: 00:00

EVENT STATUS: Routine

REPORT TITLE: San Diego Field Office/Detainee Hospital Admission (UPDATE)
TECS CASE NUMBER: (none)

RELATED CASE NUMBER: (none)

RELATED SEN NUMBER:[(b)(6): (b)(7)(C). |

OFFICE: FOD SAN DIEGO - SND

LEAD AGENCY: DHS / ICE

ICE COMPONENT: Enforcement & Removal Operations
DIVISION: Detention Management Division

AREA: Detention Standards Compliance

LOCATION:
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SUSPECT:[b)(6); (b)(7)(C) |
ALIEN NUMBER:[©0)(6). |
REPORTED BY:[b)(6); (b)(7)(C)
619-572-{(b)(6](office)
619574(b)(6)](cell/pager)

SUPERVISOR:|(k)(6); (b)(7)(C)
619661(b)(6) office)

BIEL__ Joetipagen

REPORT NARRATIVE:

UPDATE TO[(b)(®); (b)7)(C): |

ISSUE:

On October 12, 2018, at approximately 0537 hours, ICE Health Service Corps (IHSC) staff at the Otay
Mesa Detention Center (OMDC), a facility located in San Diego, California (CA) notified ERO San Diego
that|(b)(6): (b)(7)(C) h citizen and national of Cameroon, was admitted to Paradise
Valley Hospital in National City, CA on October 11, 2018 for vaginal bleeding with clots, and
complications with her pregnancy. On October 13, 2018.[b)(6); |suffered a miscarriage and underwent a
procedure to remove the additional cellular material. is In stable condition and there is no
discharge plan at this time.

Background:

(b)(6); Jis a native and citizen of Cameroon, who was born in Bamenda, Cameroon onl()(6):. On

October 1, 2018|(b)(6); |applied for admission into the United States from Mexico at the San Ysidro, CA
Port of Entry{b)(6). [did not present any documents to enter or reside in the United States, but stated she

was seeking asylum in the United States)(b)(6); was processed for Expedited Removal and was booked
into OMDC for a credible fear interview.
Record checks do not indicate a criminal or arrest record for|(b)(6);

This narrative was reviewed and approved by Deputy Field Office Director Jamison R. Matuszewski.
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To: [(b)(8); (0)(T)(C)
p)(8); (b)(7)(C)

b)(8); (b)(7)(C) [ Rapp, Marc
Alb)(6): (B)T7)C) |

[(b)(B): (B)T7)C) |
(b)(6): (b)T7)C) | Cronen, C M[(b)(6): (b)(7)(C) |

(b)(6); (b)(7)(C)

I[bY(BY (BYTMC)

[(b)(6); (b)(7)(C) [Albence, Matthew|(b)(6); (b)(7)(C) | Asher,
Nathalie R](b)(&) (b} 7)) I
bYB): (W TIC) |

b)(8): (b)(7)(CT) |Albence, Matthew[omrar—nmvizviey ]Jennings,
David W|(b)(8): (bX7)(C) |
b)(6): (b)(7)(C) | Price, Corey Allth)(8): (h)(7)(C) |

p)(6); (b)(7)(C)
p)(6); (b)(7)(C)
From:  [(b)(6): (b)(7)(C)

Sent: Sun 8/26/2018 5:15:39 PM (UTC)
Subject: SEN Report Notification

INCIDENT NBR:[b)(6); ®)(7)(C): |

INCIDENT DATE/TIME: 8/25/2018 01:00

INCIDENT END DATE/TIME: 00:00

EVENT STATUS: Routine

REPORT TITLE: Hospital Admit-Florence Detention Center
TECS CASE NUMBER: (none)

RELATED CASE NUMBER: (none)

RELATED SEN NUMBER: (none)

OFFICE: Florence SPC, AZ - FLO

LEAD AGENCY: DHS / ICE

ICE COMPONENT: Enforcement & Removal Operations
DIVISION: Detention Management Division

AREA: Detention Standards Compliance

LOCATION:

SUSPECT: |(b)(6); (b)(7)(C)
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ALIEN NUMBER: {(b)(6);

REPORTED BY: ((b)(8); (b)(7)(C) |
520-868 office)

520-437(b)(6)[cell/pager)
SUPERVISOR[b)(6); (b)(7)(C) |

520-8684(b)(6);[office)

520-705-b)(6)|cell/pager)
REPORT NARRATIVE:
ERO Phoenix- Hospital Admission

Issue:

On August 25, 2018, at approximately 0100 hours, ICE Health Services Corps (IHSC) staff at the
Florence Detention Center (FDC) notified U.S. Immigration and Customs Enforcement (ICE),
Enforcement and Removal Operations (ERO) management that ICE detainee|(b)(8): (b)(7)(C) |
[(b)(6): (b)(7)(C) |a citizen of MEXICO; classification level LOW), was
transported via ambulance to the Banner Ironwood Medical Center (BIMC) in San Tan Valley, AZ, for
pregnancy distress. CONDITION: Stable.

The following Significant Incident Report (SIR) narrative relating to the detainee's medical issue is based
upon oral statements and e-mail messages from ICE Health Service Corps (IHSC) in Florence, AZ, and
medical staff at the CAFCC. The narrative concerning the detainee's immigration and criminal history is
based on a review of the |(b)(7)(E) |and the A-file.

Background:

b)(6); is a native and citizen of Mexico, who was born on |(b)(6); (b)(7)(C) In Hidalgo, Mexico.
On April 7, 2005, [(b)(6Y: entered the United States at or near Columbus, NM, without being admitted
or paroled by an Immigration Officer. On the same date, U.S. Border Patrol (USBP) agents arrested
b)(6); and granted her a voluntary return to Mexico.

On April 8, 2005, [(b)(6); reentered the United States at or near Columbus, NM, without being

admitted or paroled by an Immigration Officer. On April 9, 2005, USBP agents arrested|(b)(6); and
granted her a voluntary return to Mexico.

On August 7, 2005{b)(6Y: reentered the United States at or near San Luis, AZ, without being
_)(5); and

admitted or paroled by an Immigration Officer. On the dame date, USBP agents arrested
granted her a voluntary return to Mexico.

On August 22, 2018,pp|ied for admission into the United States at the Douglas Port of Entry

in Douglas, AZ. On the same date, U.S. Customs and Border Protection (CBP) officers determined

[0)6).  }o be inadmissible and issued her a Notice and Order of Expedited Removal, Form |-860,

charging her with violating Section 212(a)(7)(A)(i)(I) of the Immigration and Nationality Act (INA), as an

immigrant not in possession of a valid, unexpired visa, reentry permit, border crossing identification card,
”)(6);

or other valid entry document required by the INA. claimed fear of returning to Mexico and
CBP officers served her Information About Credible Fear Interview, Form M-444, and referred her case to
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an Asylum Pre-Screening Officer (APSO).

On August 24, 2018, CBP transferred b)(6); . [to ICE custody at the FDC in Florence, AZ, pending a

R WY

credible fear interview with the APSO.

On August 25, 2018, ICE reprocessedcase and served her a Notice to Appear, Form 1-862,
charging her with violating Section 212(a)(7)(A)(i)(I) of the INA, as an immigrant not in possession of a
valid, unexpired visa, reentry permit, border crossing identification card, or other valid entry document
required by the INA.

On August 25, 2018, at approximately 0100 hours, IHSC staff at the FDC sentkb)(ﬁ); |to BIMC via
ambulance, for pregnancy distress. At approximately 0815 hours, the BIMC admitted [b)(6) |for
further evaluation and treatment. Asset Protection and Security officers are assigned to provide security

until|(b)(6); is discharged. IHSC staff will continue to monitorfb)(6): medical condition, and

updates will be communicated to ERO management as they become available.

DFOD Albert E. Carter reviewed and approved this report.
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To: [(b)(6): (b)7)(C)

b)(6): (b)7)C)

| Simon, Joseph D[b)(6); (b)(7)(C) |

b)(6): (b)(7)(C)

b)(6): (b)(7)(C)

[ Albence,

Matthew|(b)(6): (b)(7)(C)

| Asher, Nathalie R{(b)(6): (b)(7)(C) |

b)(6): (b)(7)C)

b)(6): (b)7)(C)

| Albence, Matthew[(h\(BY (h\(7)(C) |

Jennings, David W|(b)(6): (b)(7)(C)

(b)(6): (b)T)C)

(b)(6): (b)(7)(C)

[Cronen, C M{b)(6): (b)(7)(C) |

p)(6); (b)(7)(C)

(D)(6): (b)) C)

| Rapp, Marc Ab)\&Y- (b7 C)

p)(6); (b)(7)(C)

p)(6); (M)(7)(C)

[ Wong, Ricardg(b)(6): (b)(7)(C)

p)(6); (b)(7)(C)

From: National SCO Support-ICE|(b)(6): (b)(7)(C)

p)(6); (b)(7)(C)

Sent: Fri 5/17/2019 12:16:25 AM (UTC)

Subject: SEN Report Notification

INCIDENT NBR:|(b)(6): (b)(7)(C): (b)(7)(E

) ]

INCIDENT DATE/TIME: 5/16/2019 09:14
INCIDENT END DATE/TIME: 00:00

EVENT STATUS: Routine

REPORT TITLE: ICE ERO Atlanta - Detainee PREA Allegation

TECS CASE NUMBER: (none)
RELATED CASE NUMBER: (none)
RELATED SEN NUMBER: (none)
OFFICE: FOD ATLANTA - ATL

LEAD AGENCY: DHS / ICE

ICE COMPONENT: Enforcement & Removal Operations

DIVISION: Field Operations Division
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AREA: Eastern Operations

LOCATION:

SUSPECT/(b)(6); (b)(7)(C) |

ALIEN NUMBER{b)(6); (0)(7)(C)]
REPORTED BY:[(b)(6); (b)(7)(C)
(229) 838{b)(6)|(office)

(229) 321-[(b)(6)|cell/pager)
SUPERVISOR{(b)(6); (b)(7)(C) |

404 893{(b)(6)]office)

i

413 221{b)(6);(cell/pager)

REPORT NARRATIVE:

This reiort is based on a review of DHS indices, [(0)(7)(E) |

b)(7)(E)

On May 16, 2019, at 0914 hours EST, Irwin County staff at the Irwin County Detention Center (ICDC), in
Ocilla, GA informed ERO Atlanta that ICE detainee|(b)(6): (b)(7)(C) | a 24-
year-old national of Honduras, made an allegation of sexual misconduct. On May 15, 2019, stated that
detainee[(b)(6): (b)(7)(C) | a 29-year-old national of Ukraine, touched her

inappropriately on her breasts and buttocks. ICDC staff escorted(b)(6); |to the medical unit for physical

and mental health treatment and referred her to victim advocacy services. The medical unit offered

(b)(6); |a mental health evaluation and the PREA checklist. Irwin County staff placed [b)(6). __]in hand

resfraints and escorted her to medical for a pre-segregation clearance, then escorted her to a segregated
housing unit, pending further investigation.

On May 16, 2019, at 0914 hours EST, ICDC staff notified the Irwin County, GA Sheriff's Office of the
allegation; the case number is number is currently pending. On May 16, 2019, at or about 1202 hours
EST, the ERO Atlanta acting Deputy Field Office Director notified the ERO Headquarters Deputy
Assistant Director for Field Operations of the allegation. On May 16, 2019, at or about 1202 hours EST,
ERO Atlanta notified the ICE Joint Intake Center of the allegation via email.

BACKGROUND:

[(0)(6): (B)T)(C) I

On April 5, 2015, the U.S. Border Patrol (USBP) encountered [b)(6)__|at or near Eagle Pass, TX and
determined her to be unlawfully present in the United States. USBP issued |(b)(6): Notice and Order of
Expedited Removal, Form 1-860, charging inadmissibility pursuant to Section 212(a)(7)(A)(i)(I) of the
Immigration and Nationality Act, as an immigrant who is not in possession of a valid unexpired immigrant
visa, reentry permit, border crossing identification card, or other valid entry document required by this Act,
and a valid unexpired passport, or other suitable travel document, or document of identity and nationality
if such document is required under the regulations issued by the Attorney General.[b)(6); |claimed fear
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of returning to Honduras.

On April 8, 2015, USBP presented|b)(6);, |for prosecution pursuant to 8 U.S. Code §&#8239;1325, for
improper entry by alien and transferred her to the custody of the U.S. Marshals Service (USMS).

On April 9, 2015, the United States District Court, Western District of Texas convicted|(b)(6);, | for
violation of 8 U.S. Code §&#8239;1325 and sentenced her to seven days of confinement, time served.

On April 10, 2015, the USMS transferred [(b)(6); |to ERO San Antonio custody.

On April 14, 2015, ERO San Antonio released(P)(6);

220A, due to lack of space and being pregnant.

on an Order of Release on Recognizance, Form |-

On June 25, 2018, ERO Atlanta encountered [b)(6). _Jat the Dade County Jail in Trenton, GA following
her arrest for driving without a license and issued a Notice to Appear, Form 1-862, charging inadmissibility
pursuant to Section 212(a)(6)(A)(i) of the Immigration and Nationality Act, as amended, in that he is an
alien present in the United States without being admitted or paroled, or who arrived in the United States at
any time or place other than as designated by the Attorney General or his or her successor, the Secretary
of the Department of Homeland Security. On this same day, the Dade County Jail transferred custody of

(b)(6); |to ERO Atlanta.

On April 3, 2019, an immigration judge in Atlanta, GA ordered |(b)(6); |removed from the United States.
(b)(6); |reserved appeal.

On May 3, 2019,(b)(6); |filed an appeal with the Board of Immigration Appeals (BIA).

(b)(6): |remains detained pending her BIA appeal.

[(0Y(6): (BUT)HC) I

On July 8, 2001, the former Immigration and Naturalization Service admitted (b)(6) into the United

States at New York, NY a nonimmigrant (H-4). ==

On October 26, 2018, ERO Atlanta encountered [b)(6). __]at the Horry County Sheriff's Office (HCSO) in
Conway, SC following her arrest for fraud and issued a Notice to Appear, Form |-862, charging
removability pursuant to Section 237(a)(1)(B) of the Immigration and Nationality Act, as amended, in that
after admission as a nonimmigrant under Section 101(a)(15) of the Act, she remained in the United
States for a time longer than permitted, in violation of this Act or any other law of the United States.

On October 28, 2018, HCSO transferred custody of |(b)(6); to ERO Atlanta.

(b)(6);  |remains detained pending her next immigration hearing scheduled for May 31, 2019.

Acting Deputy Field Office Director John Bretz reviewed and approved this SIR Narrative.
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To: [(6)(6): (B)T)(C) ;
[(B)(B): (B)T7)C) | Simon, Joseph D[(b)(6): (b)7)(C)
kb\(ﬁ\: (XM7Y CY

[b)YB) (B)7)C) |Albence,
Matthew[[b)(8): (b)(7)(C) | Asher, Nathalie REb)(6): (b)}(7)(C) |
[(b)(B): (b)(7)C) p l
[BX(6): (b)7)(C) [ Albence, Matthew|(2)(6): (0)(7)(C) |
Jennings, David W[(b)(6): (b)(7)(C) I
[(6)(6): (6)(7)(C) I
RV RY (AT ICronen, C MhVWRY (R 7V

(b)(6); (b)(7)(C)

b)(6)- (B)7)C) |Rapp, Marc A[b)(6); (b)(7)(C)
(b)(6); (b)(7)(C)

b)(6): (b)7)(C) } Wong, Ricardof(b)(6): (b)}7)(C)
b)(6); (b)(7)(C)

From:  National SCO Support-ICE(b)(6): (b)(7)(C)
b)(6); (b)(7)(C)

Sent: Thur 5/16/2019 10:20:21 PM (UTC)
Subject: SEN Report Notification

INCIDENT NBR: [(b)(6); (b)(7)(C); (b)(7)(E) |

INCIDENT DATE/TIME: 5/16/2019 09:14

INCIDENT END DATE/TIME: 00:00

EVENT STATUS: Routine

REPORT TITLE: ICE ERO Atlanta - Detainee PREA Allegation
TECS CASE NUMBER: (none)

RELATED CASE NUMBER: (none)

RELATED SEN NUMBER: (none)

OFFICE: FOD ATLANTA - ATL

LEAD AGENCY: DHS / ICE

ICE COMPONENT: Enforcement & Removal Operations

DIVISION: Field Operations Division
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AREA: Eastern Operations

LOCATION:

SUSPECT: [(b)(B): (bW 7)C) |

ALIEN NUMBER:{(b)(6); (b)(7)(C)

REPORTED BY:|(b)(6); (b)(7)C)

(229) 838(b)(6)|(office)
(229) 321{b)(6):]cell/pager)
SUPERVISOR{(b)(6); (b)(7)(C) |

404 893-{(b)(6Y(office)

413 221|(b)(6); |cell/pager)

REPORT NARRATIVE:

This report is based on a review of DHS indices, (b)(7)(E) |
(b)(7)E)

On May 16, 2019, at 0914 hours EST, Irwin County staff at the Irwin County Detention Center (ICDC), in

Ocilla, GA informed ERO Atlanta that ICE detainee[h)(6): (b)(7)(C) | a 24-
year-old national of Honduras, made an allegation of sexual misconduct. On May 15, 2019, stated that
detainee [(b)(6): (b)7)(C) | a 29-year-old national of Ukraine, touched her

inappropriately on her breasts and buttocks. ICDC staff escorted|(b)(6);  |to the medical unit for physical
and mental health treatment and referred him to victim advocacy services. The medical unit offered
(£)(6)._]a mental health evaluation and the PREA checklist. Irwin County staff placed [(b)(6). _]in hand
restraints and escorted her to medical for a pre-segregation clearance, then escorted her to a segregated
housing unit, pending further investigation.

On May 16, 2019, at 0914 hours EST, ICDC staff notified the Irwin County, GA Sheriff's Office of the
allegation; the case number is number is currently pending. On May 16, 2019, at or about 1202 hours
EST, the ERO Atlanta acting Deputy Field Office Director notified the ERO Headquarters Deputy
Assistant Director for Field Operations of the allegation. On May 16, 2019, at or about 1202 hours EST,
ERO Atlanta notified the ICE Joint Intake Center of the allegation via email.

BACKGROUND:
(b)(6); (b)(7)(C) |

On April 5, 2015, the U.S. Border Patrol (USBP) encountered|(b)(6); |at or near Eagle Pass, TX and
determined her to be unlawfully present in the United States. USBP issued|(b)(6). _|a Notice and Order of
Expedited Removal, Form 1-860, charging inadmissibility pursuant to Section 212(a)(7)(A)(i)(I) of the
Immigration and Nationality Act, as an immigrant who is not in possession of a valid unexpired immigrant
visa, reentry permit, border crossing identification card, or other valid entry document required by this Act,
and a valid unexpired passport, or other suitable travel document, or document of identity and nationality
if such document is required under the regulations issued by the Attorney General. [b)(6). _|claimed fear

DHS-19-0195-G, 19-0494-F, 19-0495-E-000019
2019-ICLI-00054 989



of returning to Honduras.

On April 8, 2015, USBP presented|b)(6); |for prosecution pursuant to 8 U.S. Code §&#8239;1325, for
improper entry by alien and transferred her to the custody of the U.S. Marshals Service (USMS).

On April 9, 2015, the United States District Court, Western District of Texas convicted|(b)(6); |for
violation of 8 U.S. Code §&#8239;1325 and sentenced her to seven days of confinement, time served.

On April 10, 2015, the USMS transferred |(b)(6); |to ERO San Antonio custody.

On April 14, 2015, ERO San Antonio released [2)(6), _lon an Order of Release on Recognizance, Form |-
220A, due to lack of space and being pregnant.

On June 25, 2018, ERO Atlanta encountered at the Dade County Jail in Trenton, GA following
her arrest for driving without a license and issued a Notice to Appear, Form 1-862, charging inadmissibility
pursuant to Section 212(a)(6)(A)(i) of the Immigration and Nationality Act, as amended, in that he is an
alien present in the United States without being admitted or paroled, or who arrived in the United States at
any time or place other than as designated by the Attorney General or his or her successor, the Secretary
of the Department of Homeland Security. On this same day, the Dade County Jail transferred custody of

b)(6); |to ERO Atlanta.
On April 3, 2019, an immigration judge in Atlanta, GA ordered(b)(6); [removed from the United States.
ib)(ﬁ);

reserved appeal.

On May 3, 2019,(b)(6); [filed an appeal with the Board of Immigration Appeals (BIA).

b)(6); [remains detained pending her BIA appeal.

[6)(): (b)(7)(C) |

On July 8, 2001, the former Immigration and Naturalization Service admitted |(b)(6); into the United
States at New York, NY a nonimmigrant (H-4).

On October 26, 2018, ERO Atlanta encountered|(®)(6); [at the Horry County Sheriff's Office (HCSO) in
Conway, SC following her arrest for fraud and issued a Notice to Appear, Form |-862, charging
removability pursuant to Section 237(a)(1)(B) of the Immigration and Nationality Act, as amended, in that
after admission as a nonimmigrant under Section 101(a)(15) of the Act, she remained in the United
States for a time longer than permitted, in violation of this Act or any other law of the United States.

On October 28, 2018, HCSO transferred custody of |(b)(6); o ERO Atlanta.
b)(6); remains detained pending her next immigration hearing scheduled for May 31, 2019.

Acting Deputy Field Office Director John Bretz reviewed and approved this SIR Narrative.
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To: [(b)(B): (B)T)C)

b)(6); (b)(7)(C) : Simon, Joseph D[(bY(6): (b)(7)(C)
(b)(6): (b)(7)(C)
(b)(6): (bY(7)C) | Albence,
Matthew[b)(6): (b)(7)(C) | Asher, Nathalie R[(h)(6): (b)(7)(C) |
[bYBY (hV(TMC) |
[(b)(6): (b)(7)(C) | Albence, Matthew|(b)(6): (b)(7)(C) |

Jennings, David W[bY(6Y (bY7Y(C) |

[0 ()7)(C) |
[(b)(6): (b)(7)(C) [Cronen, C MI(b)(6) (b)(7)(C) |

p)(6); (b)(7)(C)
[b)(6); (b)(T)(C) |
p)(6); (b)(7)(C)

b)(6) (h)(7)(C) | Wong, Ricardo](b)(6): (b)(7)(C)
(b)(8); (b)(7)(C)

From: National SCO Support-ICEfh\(RY (h\( 7))
b)(6); (b)(7)(C)

Sent: Sun 5/12/2019 6:39:17 PM (UTC)
Subject: SEN Report Notification

INCIDENT NBR:{(b)(6): (b)(7)(C): (bX7)(E) |

INCIDENT DATE/TIME: 5/11/2019 17:48

INCIDENT END DATE/TIME: 00:00

EVENT STATUS: Routine

REPORT TITLE: San Diego Field Office / Detainee Hospital Admission
TECS CASE NUMBER: (none)

RELATED CASE NUMBER: (none)

RELATED SEN NUMBER: (none)

OFFICE: FOD SAN DIEGO - SND

LEAD AGENCY: DHS / ICE

ICE COMPONENT: Enforcement & Removal Operations

DIVISION: Detention Management Division
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AREA: Detention Monitoring

LOCATION:

SUSPECT:[(b)(6); (b)(7)(C) |

ALIEN NUMBER:[6)(6); (®)(7)(C) |

REPORTED BY{b)(6); (b)(7)(C) |
(213)200-[b)(6)|office)
(213)200{(b)(6)|(cell/pager)
SUPERVISOR:[(6)(6); (0)(7)(C) |

(619)571{(b)(6)]office)

(619)571{(b)(6)[cell/pager)

REPORT NARRATIVE:
REPORT NARRATIVE:
San Diego Field Office / Detainee Hospital Admission

ISSUE:

On May 11, 2019, ICE Health Service Corps (IHSC) staff at the Otay Mesa Detention Center (OMDC), a
facility located in San Diego, California (CA) notified ERO San Diego that|b)(6): (b)(7)(C) |
(b)(8); (b)(7)(C) [ a citizen and national of Mexico|(b)(6); (b)(7)(C) | was admitted to Sharp Hospital
located in San Diego, CA due to pregnancy complications during first trimester.

BACKGROUND:

On April 14, 2019 |(b)(6): applied for admission at the San Ysidro Port of Entry in San Diego, CA.
b)(B): was apprehended by Customs and Border Protection's Office of Field Operations and
served with a Notice and Order of Expedited Removal charging inadmissibility under Section

212(a)(7)(A)(i)(1) of the Immigration and Nationality Act. [[b)6)______ |claimed fear of returning to her
county of citizenship.

On April 23, 2019, (b)(6): as transferred to the Mesa Verde Detention Facility (MVDF) in
Bakersfield, CA. The facility conducted a medical screening and|b)(6); as found to be pregnant.

On April 27, 2019 (b)(6); as transferred to OMDC pending a credible fear interview as the MVDF
cannot accommodate pregnant females.

On May 8, 2019, ERO San Diego used prosecutorial discretion and issued|(b)(6); a Notice to
Appear in lieu of the Expedited Removal order.|(b)(6): is currently pending an immigration hearing.

This narrative was reviewed and approved by Deputy Field Office Director Kenneth C. Smith.
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From: TN
To: [(b)(BY: (b)T7)C)

(b)(6); (b)(7)(C)

Subject: SEN Report Notification
Sent: Fri, 23 Mar 2018 18:42:34 -0400

INCIDENT NBR: [(b)(6): (b)(7)(C): |

INCIDENT DATE/TIME: 3/22/2018 21:50

INCIDENT END DATE/TIME: 00:00

EVENT STATUS: Routine

REPORT TITLE: ERO Denver Detainee admitted to the hospital
TECS CASE NUMBER: (none)

RELATED CASE NUMBER: (none)

RELATED SEN NUMBER: (none)

OFFICE: FOD DENVER - DEN

LEAD AGENCY: DHS / ICE

ICE COMPONENT: Enforcement & Removal Operations
DIVISION: Detention Management Division

AREA: Detention Standards Compliance

LOCATION:

SUSPECT{(b)(6); (b)(7)(C)

ALIEN NUMBER|(b)(6); (b)(7)(C)

REPORTED BY:|(b)(6); (0)(7)(C) |
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303-361 b)(g) . office)

303-946{b)(6)|(cell/pager)
SUPERVISOR:|(P)(6); (b)(7)(C) |

720-875-(b)(6)(office)

720-354|(b)(6);|(cell/pager)
REPORT NARRATIVE:

ISSUE:
On March 22, 2018, at approximately 2255 hours, ICE ERO was notified by Denver ICE Contract

Detention Facility (DENICDF) personnel via email that|(b)(8): (b)(7)(C)

(b)(6|a citizen of Mexico, had been admitted to the Aurora Medical Center in Aurora, Colorado, at
approximately 2150 hours, due to DENICDF medical tests and examinations, in which results revealed

b)(6); was positive for active Tuberculosis. Dr[b)(6); (b)(7)(C)|from Denver Health Infection
Control is currently treating|(b)(6): (b)(7)(C)

Both prognosis and length of stay are unknown at this time. Upon release, DENICDF medical staff will re-
evaluate[h\(A\______]and initiate any follow-up protocol or medications issued by the doctors from
Aurora Medical Center/Denver Health Infection Control. Additionally, Denver Health Infection Control has
requested medical testing of any DENICDF staff, ICE staff, and DENICDF detainees who have had
contact with[hyg________| DENICDF AFOD notified the Denver FOD of this request was at
approximately 1022 hours on March 23, 2018.

BACKGROUND:

On January 24, 2018, ICE ERO encountered [(b)(6): |at her place of residence in Denver,
Colorado. Officers placed|(b)(6): lunder arrest and took her to the Denver Field Office a
Supervisory Detention and Deportation Officer issued her a Notice to Appear. On February 7, 2018, an
immigration judge conducted a merits hearing, in which it was determined|(b)(6); Hoes not qualify
for bond after having been convicted of a crime involving moral turpitude. On March 14, 2018,

[(b)(B): |submitted a request for Humanitarian Parole from detention. ICE denied her request on
March 19, 2018, due to her egregious criminal history, which subjects her to mandatory detention.

CRIMINAL CONVICTIONS:

On August 21, 2000, a judge convicted b)(6) (b)(?)(C) of Amphetamine Smuggling, a felony. The judge
sentencedto confinement i nary facility for unknown amount of time.

On October 19, 2000, a judge conwcte(b)(ﬁ) of Unlawful Use of ID, a misdemeanor.

On August 26, 2003, a judge convicted Eb)(e), of Disorderly Conduct-Intoxication: Drugs/Alcohol,
a misdemeanor. The judge sentenced Ib)}7)C) to fines.

On March 12, 2004, a judge convictedfb)(6): |of 2nd Degree Commercial Burglary, a felony. The
judge sentenceto 150 days jail and a three-year term of probation.

On March 12, 2004, a judge convicted[b)(6): ______|of ID Theft, a felony. The judge sentenced
Mto 150 days jail and a three-year term of probation.

On July 7, 2006, a judge convicted[(b)(6): ______]of Possession of Controlled Substance Paraphernalia.
The judge sentenced [b)(6): |to a three-year term of probation.

On August 30, 2006, a judge convicted [b)(6): |of Possession of a Controlled Substance, a felony.
The judge sentencedkhVB:  lto 90 days jail and a three-year term of probation.

On December 13, 2010, a judge convicted [b)(6): lof Driving While Ability Impaired, a
misdemeanor. The judge sentenced |(b)(6): [to a twelve-month term of probation.

On December 14, 2010, a judge convicted|(b)(6): lof Alcohol Open Container/ Drinking in Vehicle,
No Valid Insurance.
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On April 21, 2011, a judge convicted |(b)(6); of Driving Under Restraint-Alcohol Related, a

misdemeanor. The judge sentencedlbX7)(C) to 90 days jail-suspended.

On December 28, 2011, a judge convicted of Driving Under Restraint, a misdemeanor.
The judge sentenced [(b)(6). _____ |to fines.

On August 7, 2012, a judge convicted [(0)6).  Jof Marijuana Poss., a class 2 petty offense. The
judge sentenced [(b)(6Y: lto fines.

On May 9, 2016, a judge convicted|(b)(6); |of Criminal Impersonation to gain a benefit, a felony.
The judge granted|(b)(8); |a two-year deferred sentence.

IMMIGRATION HISTORY:

On February 25, 2004, immigration officials encountered[(b)(6)______|while incarcerated in the Santa
Ana Jail in California. Officials issued an immigration detainer to the California Department of Corrections
on that same date.

On June 5, 2004, ICE issued at Westminster, California.

On June 15, 2004, immigration officials from the Santa Ana ICE sub-office assumed custody of
BELMONTES.

On June 16, 2004, ICE transferred|(b)(6); to the San Pedro Service Processing Center at San
Pedro, California.

On August 24, 2004, an IJ in San Pedro, California granted Voluntary Departure to Mexico. She returned
to Mexico that same date.

(b)(B): last entered the United States illegally on an unknown date in October of 2004, at or near
San Ysdiro, California.
On January 24, 2018, ICE officers encountered|(b)(6); in Denver, Colorado. ICE placed her under

arrest, transferred her to the Denver Field Office, and issued her a Notice to Appear. EOIR has a master

hearing scheduled for [(b)(6); on March 27, 2018.

MEDICAL HISTORY:

[b)6): __ is currently 13 weeks pregnant. DENICDF medical personnel are providing her prenatal
vitamins but no other medications.

On March 22, 2018, DENICDF medical staff received results of a sputum test which indicated

[b)6&):  Jis positive for active Tuberculosis.[b)(6).__ |remains admitted to the Aurora Medical

Center.
Denver Field Medical Coordinator Waggoner is aware of |(b)(6): pregnancy and TB medical
conditions and continues to monitor her condition in conjunction with other medical professionals.

ERO Denver will evaluate the custody status of|(b)(6); upon her return to the Aurora CDF and her
hearing before the IJ on March 27, 2018.

Field Office Director Jeffrey Lynch reviewed and approved this narrative.
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From: l(b)(B): (b)(7)(C)

To: [h)(RY

(DMTMCN

(b)(6); (b)(7)(C)

Subject: SEN Report Notification

Sent: Fri, 23 Mar 2018 18:42:34 -0400

INCIDENT NBR:|(b)(6); (b)(7)(C);

INCIDENT DATE/TIME: 3/22/2018 21:50

INCIDENT END DATE/TIME: 00:00

EVENT STATUS: Routine

REPORT TITLE: ERO Denver Detainee admitted to the hospital

TECS CASE NUMBER: (none)

RELATED CASE NUMBER: (none)

RELATED SEN NUMBER: (none)

OFFICE: FOD DENVER - DEN

LEAD AGENCY:

DHS /ICE

ICE COMPONENT: Enforcement & Removal Operations

DIVISION: Detention Management Division

AREA: Detention Standards Compliance

LOCATION:

SUSPECT:|(b)(6): (b)(7)(C)

ALIEN NUMBER:|(b)(6);

REPORTED BY:

(b)(6); (b)(7)(C)
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303-361{(b)(6): (office)
303-946 (cellfpager)

SUPERVISOR:|(b)(6); (b)(7)(C)

?20-8?5(0ffice)

720-354{(b)(6){cell/pager)
REPORT NARRATIVE:

ISSUE:
On March 22, 2018, at approximately 2255 hours, ICE ERO was notified by Denver ICE Contract

Detention Facility (DENICDF) personnel via email that|(b)(6): (b)X7)(C)

609), a citizen of Mexico, had been admitted to the Aurora Medical Center in Aurora, Colorado, at

approximately 2150 hours, due to DENICDF medical tests and examinations, in which results revealed
b)(6); was positive i ulosis. Dr.|(b)(6); from Denver Health Infection
(b)(6); (b)(7)(C)

Control is currently treating

Both prognosis and length of stay are unknown at this time. Upon release, DENICDF medical staff will re-
evaluate[b)(®  ]and initiate any follow-up protocol or medications issued by the doctors from
Aurora Medical Center/Denver Health Infection Control. Additionally, Denver Health Infection Control has
requested medical testing of any DENICDF staff, ICE staff, and DENICDF detainees who have had
contact with(b)(6): (b)(7)(C)] DENICDF AFOD notified the Denver FOD of this request was at
approximately 1022 hours on March 23, 2018.

BACKGROUND:

On January 24, 2018, ICE ERO encountered at her place of residence in Denver,
Colorado. Officers placed[(b)(6). ] under arrest and took her to the Denver Field Office a
Supervisory Detention and Deportation Officer issued her a Notice to Appear. On February 7, 2018, an
immigration judge conducted a merits hearing, in which it was determined[(b)(6): ]does not qualify
for bond after having been convicted of a crime involving moral turpitude. On March 14, 2018,

[0)®):.  Jsubmitted a request for Humanitarian Parole from detention. ICE denied her request on
March 19, 2018, due to her egregious criminal history, which subjects her to mandatory detention.

CRIMINAL CONVICTIONS:
On August 21, 2000, a judge convicted|(b)(6); (b)(7)(C)of Amphetamine Smuggling, a felony. The judge
sentenced|(b)(6): o confinement_in diversionagr facility for unknown amount of time.

On October 19, 2000, a judge convicted|(b)(6); of Unlawful Use of ID, a misdemeanor.

On August 26, 2003, a judge convicted(b)(6); of Disorderly Conduct-Intoxication: Drugs/Alcohol,
a misdemeanor. The judge sentenced|(b)(7)(C) to fines.

On March 12, 2004, a judge convicted of 2nd Degree Commercial Burglary, a felony. The
judge sentenced[b)(6): to 150 days jail and a three-year term of probation.

On March 12, 2004, a judge convicted[b)(6):_______ bf ID Theft, a felony. The judge sentenced

[bY6)Y o 150 days jail and a three-year term of probation.

On July 7, 2006, a judge convicted(b)(6): | of Possession of Controlled Substance Paraphernalia.
The judge sentenced [b)(6): fo a three-year term of probation.

On August 30, 2006, a judge convicted[(b)(6): Jof Possession of a Controlled Substance, a felony.
The judge sentenced |(b)(6): [to 90 days jail and a three-year term of probation.

On December 13, 2010, a judge convicted [(bY(6)- ] of Driving While Ability Impaired, a
misdemeanor. The judge sentenced|(b)(6): [to a twelve-month term of probation.

On December 14, 2010, a judge convicted|(b)(6); | of Alcohol Open Container/ Drinking in Vehicle,

No Valid Insurance.
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On April 21, 2011, a judge convicted [(P)(6); of Driving Under Restraint-Alcohol Related, a
misdemeanor. The judge sentencedﬁb 7(C) to 90 days jail-suspended.

On December 28, 2011, a judge convicted |(b)(6): pf Driving Under Restraint, a misdemeanor.
The judge sentenced [b)(6); to fines.

On August 7, 2012, a judge convicted |(b)(6): of Marijuana Poss., a class 2 petty offense. The
judge sentencedkb)(ﬁ); |to fines.
On May 9, 2016, a judge convicted|(b)(6): |of Criminal Impersonation to gain a benefit, a felony.

The judge granted kb)(ﬁ); |a two-year deferred sentence.

IMMIGRATION HISTORY:

On February 25, 2004, immigration officials encountered while incarcerated in the Santa
Ana Jail in California. Officials issued an immigration detainer to the California Department of Corrections
on that same date.

On June 5, 2004, ICE issueat Westminster, California.

On June 15, 2004, immigration officials from the Santa Ana ICE sub-office assumed custody of

[(b)(B): (YT C) |

On June 16, 2004, ICE transferred(b)(6); ~ |to the San Pedro Service Processing Center at San
Pedro, California.

On August 24, 2004, an IJ in San Pedro, California granted Voluntary Departure to Mexico. She returned
to Mexico that same date.

last entered the United States illegally on an unknown date in October of 2004, at or near
San Ysdiro, California.
On January 24, 2018, ICE officers encountered|(b)(6); in Denver, Colorado. ICE placed her under

arrest, transferred her to the Denver Field Office, and issued her a Notice to Appear. EOIR has a master

hearing scheduled for [(b)(6); on March 27, 2018.

MEDICAL HISTORY:

b)(6): is currently 13 weeks pregnant. DENICDF medical personnel are providing her prenatal
vitamins but no other medications.

On March 22, 2018, DENICDF medical staff received results of a sputum test which indicated

b)(6); is positive for active Tuberculosis. [p)(6Y remains admitted to the Aurora Medical
Center.

Denver Field Medical Coordinator Waggoner is aware of(b)(6); pregnancy and TB medical
conditions and continues to monitor her condition in conjunction with other medical professionals.

ERO Denver will evaluate the custody status of [(b)(6); upon her return to the Aurora CDF and her
hearing before the IJ on March 27, 2018.

Field Office Director Jeffrey Lynch reviewed and approved this narrative.
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To: [(b)(6); (b)(7)(C)

p)(6); (b)(7)(C)

p)(6); (b)(7)(C)

From: [(h(B) (hy7)WC)

Sent: Thur 5/31/2018 5:14:39 PM (UTC)
Subject: SEN Report Notification

DHS-19-0195-G, 19-0494-F, 19-0495-E-000029
2019-ICLI-00054 999



INCIDENT NBR:|(b)(6); (B)T)C); (b)TNE) |

INCIDENT DATE/TIME: 5/31/2018 04:11

INCIDENT END DATE/TIME: 00:00

EVENT STATUS: Routine

REPORT TITLE: ERO Maimi Hospital Admission (GCDC)
TECS CASE NUMBER: (none)

RELATED CASE NUMBER: (none)

RELATED SEN NUMBER: (none)

OFFICE: Krome North SPC, FL - KRO

LEAD AGENCY: DHS / ICE

ICE COMPONENT: Enforcement & Removal Operations
DIVISION: Detention Management Division

AREA: Detention Monitoring

LOCATION:

SUSPECT:[(b)(6); (b)(7)(C) |
ALIEN NUMBER:
REPORTED BY{b)(6); (b)(7)(C) |
305 207[b)(6);office)

210 669[(b)(6); |cell/pager)

SUPERVISOR:{(b)(6); (b)(7)(C)

(786)299 office)

same (cell/pager)
REPORT NARRATIVE:
ERO Miami Hospital Admission

The following is based on information provided by Glades County Sheriff's Office staff at the Glades
County Detention Center.

On May 31, 2018, the Glades County Sheriff's Office staff at the Glades County Detention Center
(GCDC) notified ERO Miami that detainee, [(b)(6): (b)(7)(C) [ a 19 year old
citizen of Mexico was admitted to the Lakeside Medical Center (LMC) due to pregnancy complications.
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Later that day, LMC staff admitted|(b)(6); [for further evaluation and treatment.

(b)(6): _|is in stable condition and her symptoms do not appear to be life threatening.

" Yk AV

ERO Miami, ICE Health Services Corps, the medical staff at GCDC, and LMC staff will continue to
monitor{(b)(6); |and provide updates as they become available.

BACKGROUND:
The following information is based on{(b)(7)(E) record checks.

On April 8, 2007, United States Customs and Border Protection (USCBP) paroled|(b)(6); |into the United
States at Miami, Florida, as a Special Public Interest Parolee.

On December 19, 2012)(b)(6); iled an application for asylum and withholding of removal (1-589) with
the United States Citizenship and Immigration Services (USCIS).

On April 28, 2016, the Circuit Court in and for Manatee County, Florida, convicted [2)(6); _|for the offense
of home invasion robbery while armed with a firearm and sentenced her to six years' probation.

On May 03, 2018, ERO Miami encounterefgzggzifm at the Bradenton Probation Office.

On the same date, ERO Miami issued|(P)(8); _[a Notice to Appear pursuant to Sections 212(a)(7)(B)(i)(Il)

and 212(a)(2)(A)(i)(1) of the Immigration and Nationality Act and assumed custody at the Pinellas County
Jail in Clearwater, Florida.

On May 04, 2018, ERO Miami transferredq(b)(6); o GCDC.

On June 07, 2018, [b)(6); _|s scheduled for a removal hearing before an immigration judge.

(b)(6); |is currently five weeks pregnant.
VT

The ERO Miami DFOD Jim Martin reviewed and approved this SIR.
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From:  [b)(6): (b)7)(C)
To: b)(6): (b)(7)(C)
(b)(6); (B)(7)(C)

Subject: SEN Report Notification
Sent: Thu, 31 May 2018 13:14:39 -0400

INCIDENT NBR:{b)(6); (b)(7)(C); (b)(7)(E) |

INCIDENT DATE/TIME: 5/31/2018 04:11

INCIDENT END DATE/TIME: 00:00

EVENT STATUS: Routine

REPORT TITLE: ERO Maimi Hospital Admission (GCDC)
TECS CASE NUMBER: (none)

RELATED CASE NUMBER: (none)

RELATED SEN NUMBER: (none)

OFFICE: Krome North SPC, FL - KRO

LEAD AGENCY: DHS / ICE

ICE COMPONENT: Enforcement & Removal Operations
DIVISION: Detention Management Division

AREA: Detention Monitoring

LOCATION:

SUSPECT:|(b)(6): (b)X7)(C)

ALIEN NUMBER: [(b)(8); (b)(7)(C)

REPORTED BY: [b)(6); (b)(7)(C) |
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305 207 [(b)(6)|office)

210 669 ’EE)\(T) cell/pager)

SUPERVISOR:[b)(6); (0)(7)(C) |

(?86)299£b)(6); office)

BT

same (cell/pager)
REPORT NARRATIVE:
ERO Miami Hospital Admission

The following is based on information provided by Glades County Sheriff's Office staff at the Glades
County Detention Center.

On May 31, 2018, the Glades County Sheriff's Office staff at the Glades County Detention Center
(GCDC) notified ERO Miami that detainee,|(b)(6); (bY(7)(C) | a 19 year old
citizen of Mexico was admitted to the Lakeside Medical Cenier (LMC) due 1o pregnancy complications.

Later that day, LMC staff admitted|(P)(6); _|for further evaluation and treatment.

; _|is in stable condition and her symptoms do not appear to be life threatening.

ERO Miami, ICE Health Services Corps, the medical staff at GCDC, and LMC staff will continue to
monitorf(b)(6); ]and provide updates as they become available.

BACKGROUND:
The following information is based on [(b)(7)(E) fecord checks.

On April 8, 2007, United States Customs and Border Protection (USCBP) paroled|(b)(6); |into the United
States at Miami, Florida, as a Special Public Interest Parolee.

On December 19, 2012,((b)(6); |filed an application for asylum and withholding of removal (I-589) with
the United States Citizenship and Immigration Services (USCIS).

On April 28, 2016, the Circuit Court in and for Manatee County, Florida, convicted |(b)(6); |for the offense
of home invasion robbery while armed with a firearm and sentenced her to six years' probation.

On May 03, 2018, ERO Miami encountered|(b)(6); ht the Bradenton Probation Office.

On the same date, ERO Miami issued|(b)(6); [a Notice to Appear pursuant to Sections 212(a)(7)(B)(i)(Il)
and 212(a)(2)(A)(i)(1) of the Immigration and Nationality Act and assumed custody at the Pinellas County
Jail in Clearwater, Florida.

On May 04, 2018, ERO Miami transferred|(b)(6);, |to GCDC.

On June 07, 2018, (b)(6); |is scheduled for a removal hearing before an immigration judge.

(b)(8); [is currently five weeks pregnant.
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The ERO Miami DFOD Jim Martin reviewed and approved this SIR.
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From: [(b)(6); (b)(7)(C) |
Sent: 17 Dec 2019 13:32:34 +0000

To: Albence, Matthew;Benner, Derek N;Kelly, Christopher Sj(b)(6); (b)(7)(C)

[(HIShort, Tracy;Erichs, Alysa;Robbins, Timothy S;Rodriguez, Waldemar

Cc: Y& e :Lucero, Enrique M;Davis, Mike P;[D)(6): ]
Subject: **FY20 House Approps Bill**

Attachments: FY 2020 Consclidated Appropriations Act Summary - V.1.12.16.19.docx
Importance: High

Attached and below are highlights of the House FY20 Approps Bill. Expect floor votes
tomorrow and Senate the following day.

We’ll followup with detailed information; however, the Bill enacts funding to support the
FY19 enacted detention bed level of 45,279 total adp.

(b)(3)

Other highlights:
- preserves DHS ability for transfer / reprogram
- matches military pay raise for federal civilians at 3.1%

- Requires ICE to make information publicly available about the numbers and categories
of people in ICE custody.

* Requires ICE to make information about the 287(g) program publicly available.

* Requires ICE to sever contracts with detention facilities that fail two consecutive
inspections and requires more frequent inspections by ICE’s Office of Professional
Responsibility.

* Authorizes members of Congress to conduct unannounced inspections of detention
facilities.

* Prohibits DHS from destroying records related to potential sexual assault or abuse of
individuals in its custody.

+ Continues to ensure that information shared with ICE by the Department of Health and
Human on potential sponsors of unaccompanied children cannot be used by ICE for
detention or removal purposes unless the sponsor has a dangerous criminal background.

+ Continues to prevent DHS from placing pregnant women in restraints except in
extraordinary circumstances.
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U.S. Immigration and Customs Enforcement (ICE)

Office of the Chief Financial Officer (OCFO)

12.16.19

Homeland
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FY 2020 Consolidated Appropriations Act

Delta Delta
:::::: FE::;:: FY20 Enacted - FY20 Enacted -
FY20 PB FY19 Enacted
Mission Support 1,091,898 1,498,839 1,271,110 (227,729) 179,212
OPLA 260,185 326,317 290,337 (35,980) 30,152
Domestic Investigations 1,658,935 1,429,644 1,769,410 339,766 110,475
International Operations 172,986 169,503 178,806 9,303 5,820
Intelligence 84,292 84,056 94,105 10,049 9,813
HSI Total 1,916,213 1,683,203 2,042,321 359,118 126,108
Custody Operations 3,170,845 3,691,594 3,142,520 (549,074) (28,325)
Fugitive Operations 125,969 220,155 139,622 (80,533) 13,653
Criminal Alien Program 219,074 515,075 265,228 (249,847) 46,154
Alternatives to Detention 274,621 209,913 319,213 109,300 44,592
Transportation Removal Program 483,348 557,329 562,450 5,121 79,102
ERO Total 4,273,857 5,194,066 4,429,033 (765,033) 155,176
0&S, Total 7,542,153 8,702,425 8,032,801 (669,624) 490,648
Mission Support Assets & Infrastructure 4,700 - - (4,700)
Operational Comm/IT 30,859 7,800 10,300 2,500 (20,559)
Construction & Facility Improvements 10,000 70,970 36,970 (34,000) 26,970
PC&l, Total 45,559 78,770 47,270 (31,500) 1,711
Discretionary Total 7,587,712 8,781,185 8,080,071 (701,124) 492,359
Breached Bond 55,000 55,000 55,000 -
SEVP 186,610 129,800 129,800 |56,810)
User Fee 135,000 135,000 135,000 - -
USCIS Fee - 207,600 - (207,600) -
Mandatory Total 376,610 527,400 319,800 (207,600) (56,810)
ICE Total 7,964,322 9,308,595 8,399,871 (908,724) 435,549
OVERVIEW

provides total of $8.08B in discretionary funding for ICE, including

$8.033B for O&S and $47.3M for PC&I (PC&I until 9/30/22). Bill also includes $319.8M in mandatory fees.

e FY 2020 Consolidated Appropriations Act

e Top-line increase of $490.6M in O&S and
FY 2020 request.

e Funds 45,275 ADP (Adult: 42,475; Family

e Provides $632.4M to sustain prior year init

o

$1.7M in PC&I over FY 2019 enacted levels, and $701.1M below the

: 2,500), same as FY 2019 enacted level (~ $124 bed rate; still TBD).

iatives and for personnel cost adjustments.

Does not fund requested EO Staffing nor the proposed Immigration Examinations Fee Account (IEFA) transfer;

restores HSI Domestic base associated with IEFA receipts offset.
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12.16.19
ENFORCEMENT AND REMOVAL OPERATIONS (ERO)

Bill includes $4.43B for ERO, a $155M increase over FY 2019 enacted level and funds ERO sub-PPAs:
= Custody Ops: $3.14B (-$28.3M below the FY 2019 enacted)
o Includes $2M enhancement for LESA enhanced data analytics
o Withholds $10M until online reports posted to the website
= Fugitive Ops: $139.6M (+$13.7M increase above FY 2019 enacted)
o  Only partially fixes payroll issue from FY 2019
=  CAP: $265.2M (+$46.2M increase above FY 2019 enacted)
o Only partially fixes payroll issue from FY 2019
=  ATD: $319.2M (+$44.6M increase above FY 2019 enacted)
o Includes $4M enhancement for independent review of ATD, including FCMP
o Includes $15M enhancement for FCMP
= TRP: $562.5M (+$79.1M increase over FY 2019 enacted)
o Funding commensurate with adult ADP of 42,774

HOMELAND SECURITY INVESTIGATIONS (HSI)

Bill includes $2.04B for HSI, an increase of $126.1M over FY 2019 enacted level; funds sub-PPAs as follows:
=  Domestic Investigations: $1.77B (+$110.5M over FY 2019 enacted)
o Includes enhancements of +$4M for HERO, +$3M for cybercrime investigative capabilities, and
+$12M for counter-proliferation investigations center
= International Investigations: $178.8M (+$5.8M over FY 2019 enacted)
= Intelligence: $94.1M (+$9.8M over FY 2019 enacted)

MANAGEMENT & ADMINISTRATION

Bill includes $1.27B, a $179.2M increase over FY 2019 enacted level and includes:
=  +$14M for the Office of Detention Oversight, of which $7M is available until 9/30/2021
= +$2M for the Office of the Chief Financial Officer for increased information demands/reporting

OFFICE OF THE PRINCIPAL LEGAL ADVISOR

Bill includes $290.3M for OPLA, an increase of +$30.2M over FY 2019 enacted level

PROCUREMENT, CONSTRUCTION AND IMPROVEMENT

Bill includes $47.2M for PC&I, including:
= $36.9M for construction and facilities improvements at owned facilities
»= $10.3M to accelerate modernization of ICE’s immigration information technology systems, data platform and
reporting/analytical capabilities
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From: [(b)(6); (D)) |

Sent: 6 May 2019 19:54:16 +0000

To: Kelly, Christopher S

Subject: 18 May 2018 HSGAC QFRs on Family Separation, Reunification
Attachments: 18055018_S1 HSGAC QFRs_051818.docx

Chris, FYI: Checking ICATT, the attached touches on some of the separation/reunification topics
we discussed, from the 18 May 2018 S1 HSGAC hearing.

Also, from that hearing:

Question: Reports indicate that since October, U.S. Customs and Border Protection has forcibly
separated more than 700 migrant children from their family members along the southern
border. More than 100 of those children are under the age of four. How many of the 700 cases
since October have proven to be confirmed instances where human traffickers attempted to
use children to cross the border and gain illegal entry? Please provide relevant information on
any such cases.

Response: Beginning April 19, 2018, the USBP system of record was updated to collect data on
the separation of individuals after they began post-apprehension processing as a family unit.
Therefore, official statistics are not available prior to that date. From April 19 through
September 30, 2018, Border Patrol separated 6,555 individuals in family units for reasons that
include fraud, medical and security concerns. From April 19 through September 30, 2018,
Border Patrol identified that 502 individuals being processed as family units had made
fraudulent claims.

If during initial processing USBP determines that there is evidence of human trafficking, ICE
Homeland Security Investigations is contacted for case development, witness interviews and
prosecution. USBP does not investigate or prosecute cases involving human trafficking. Cases
referred to HSI for human trafficking are documented within the alien file, however they are
not searchable within USBP’s electronic system of record.

This is more of a BP response, but it's semi-pertinent. Will advise what else | can find; thanks.

v/r,

Special Advisor

Office of the Director (OD)
U.S. Immigration and Customs Enforcement (ICE)
Desk: 202-732-(b)(6)] Mobile: 571-308[b)();

Y AV ek
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U.S. IMMIGRATION AND CUSTOMS ENFORCEMENT

(b)(3)

U.S. Immigration and Customs Enforcement
Response to S1 HSGAC Get-backs
May 17,2018

20. S1 committed to finalizing an answer on the issue of New Hampshire
Indonesian deportations in the near term.

b)(3)

21. S1 promised what steps are being taken so that the separated parent and
child can sustain communication, ""broken down between what [DHS is|

doing for children over the age of four and what [DHS is] doing for

chil ao " X
b)(5) |
22. S1 promised information about the average length of separation has been r' ."

for children separated from their parents.
a. U.S. Immigration and Customs Ent‘orcemenll(b)(s)
|(b)(5)
23. Sen. Harris requested what timelines, in terms of DHS policy, exist to
establish a parental relationship or to reunify families.

I

LIT 1 10

1 I

b)(3)

FOR OFFICIAL TISE ONIY /T AW FNFORCEMENT
SENSITIVE
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U.S. IMMIGRATION AND CUSTOMS ENFORCEMENT
b)(5) (b)(3)
25. S1 promised the current assessment of detention conditions in DHS / ICE
detention facilities (especially with regards to pregnant women). ;
b)(5) !

b)(3)

SENSITIVE
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U.S. IMMIGRATION AND CUSTOMS ENFORCEMENT

(b)(3)

(b)(3)

28. S1 promised the DHS / ICE policy regarding the detention of pregnant j

women, including the third trimester release directive.

b)(3)

29. S1 Promised the number of MS-13 members who were apprehended and

release!:l as a result of Zadvydgs, "going back a number of years."
[
|

[)5)

SENSITIVE
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Senate Judiciary Committee QFRs for Nominee Vitiello

Questions for the Record for Mr. Ronald Vitiello, Deputy Director and Senior Official
Performing the Duties of Director for U.S. Immigration and Customs Enforcement (ICE)

Senator Richard J. Durbin
March 27, 2019

For questions with subparts, please provide a separate response for each subpart.

1.

On July 3, 2018, I submitted questions to you and other Trump Administration officials
following a June 28, 2018 briefing on the Administration’s family separation policy I received
from you and other officials. Senators Grassley, Feinstein, Tillis, and Cruz also received this
briefing. The Administration’s briefers were unable to answer questions at the briefing and it
was agreed that the briefers would respond to written follow-up questions.

Senator Cruz’s office compiled questions from the Senators who had attended the briefing and
informed my office that they were submitted to the Administration in July 2018. I never
received a response to the questions I submitted almost nine months ago.

Please provide responses to these questions, which are included as Attachment 1.
(Instructed by majority counsel to disregard — removed from document)

(OPA) Do you think the Trump Administration’s zero-tolerance policy has been a
success?

(OPA) Was it appropriate for a Federal district court judge to order the reunification of
families who were separated as a result of the zero-tolerance policy, as Judge Dana
Sabraw did on June 26, 2018? If so, why? If not, why not?

On June 17, 2018, DHS Secretary Nielsen stated on Twitter: “We do not have a policy of
separating families at the border. Period.” Was this an accurate statement?

b)(3)

5. (OPA) At your November 15, 2018 confirmation hearing before the Senate Homeland Security

and Governmental Affairs Committee, you stated in response to a question from Senator Peters
about the Trump Administration’s family separation policy:

What we were trying to do at CBP and in the Department was not separate families,
but apply consequences as the Justice Department leaned forward and offered up
additional prosecutorial resources as a so-called zero tolerance policy.

And so when the Justice Department stepped up and said that they would do more
prosecutions. We put instructions in place to take advantage of that.

Were you aware that the separation of families would necessarily occur as a direct
outcome of the application of consequences you described?

6. (OPA) At your November 15, 2018 confirmation hearing, Senator Carper asked you, “[I]f
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confirmed, how would you avoid repeating the errors in judgment in planning that allow the
family separation policy to occur?” You responded:

So it wasn’t a family separation policy. It was an increased level of prosecution.
Right? The Department of Justice said, we -- they would involve resources to give
us a zero tolerance for people who crossed the border in between the ports illegally.
And so, the lesson learned there is, we did spend a lot of time in this setting urging
Congress to close these loopholes, to give us an opportunity to let people have
their due process rights and then removed when they were eligible for relief under
the INA. So we’d like to have that opportunity. But in the case of what did happen,
we should’ve been more — we should have leaned forward more on explaining the
whole process and being ready for the public outcry that occurred.

It seems from your response that the lesson the Trump Administration learned from
this debacle of the Administration’s own creation was to explain the Administration’s
policy more clearly. Were any lessons learned about whether the policy of separating
families was just and effective?

b)(3)

7. (OPA) President Trump’s previous nominee to head ICE, Thomas Homan, made a series of
inflammatory and inaccurate statements, including one which led to the resignation of an ICE
spokesman who said he “didn’t want to perpetuate misleading facts.” For example, Mr.
Homan:

e Reportedly referred to undocumented immigrants by the derogatory term “tonks™;

e (alled for the criminal prosecution of elected officials who represent jurisdictions that
limit their involvement in immigration enforcement;

e Compared the Mayor of Oakland, California to a “gang lookout™; and
e Falsely suggested that an undocumented immigrant was responsible for wildfires in
Sonoma County and that therefore California state law limiting involvement with

immigration enforcement was to blame for the wildfires.

a. (OPA) What is your reaction to these remarks?

(b)(3)

b. (OPA) If you are confirmed, how would your leadership of ICE be different than Mr.
Homan’s?
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b)(3)

c. (OPA) Have you ever used the term “tonk” or any other derogatory term to refer to
immigrants or minorities? If so, please explain.
(b)(3)

8. (OPA/OPP) In your response to written questions submitted following a May 23, 2017 Senate
Judiciary Immigration Subcommittee hearing titled “Building America’s Trust Through Border
Security: Progress on the Southern Border,” you appeared to credit the Trump Administration’s
immigration enforcement policies for the decline in border apprehensions in FY 2017.
Responding to a question from Senator Grassley, who asked, “Do you agree that President
Trump's return to normal enforcement policies is a major reason for the decrease in border
apprehensions and illegal entry to the United States?” you stated:

Since the inauguration and issuance of Presidential Executive Orders regarding
immigration policies, the U.S. Border Patrol has encountered a significant decrease in the
flow of illegal aliens migrating to the US. Interviews have indicated migrants are hesitant
to come to the U.S. due to increased removals, perceived enhancements to border security
(e.g. border wall, increased man-power, etc.), and changes to immigration policies that do
not permit them remain in the U.S. if apprehended.

Senator Grassley also asked you to explain what authorities CBP has under current law “to
secure the border and enforce our immigration laws,” to which you responded: “CBP has broad
authority to secure the border and enforce the nation’s immigration laws, as well as many other
laws on behalf of numerous federal agencies at the border.”

Senator Grassley went on to ask, “Is any new legislation necessary to help your agency better
enforce the law, or is this really just a matter of resources?” You responded by praising two
House bills from last Congress, Kate's Law and No Sanctuary for Criminals Act. You added
that CBP supports legislation giving the agency the flexibility to waive the polygraph exam for
certain individuals.

You did not mention the Flores Settlement Agreement, a longstanding agreement in place to
protect immigrant children. Yet according to a recent news report (available at
https://www.washingtonexaminer.com/news/ice-chief-congress-could-end-unmitigated-crisis-
on-border-with-one-legal-tweak) you are now saying that because of Flores, “the U.S.
immigration system is bound to collapse as a result of the record-high levels of unaccompanied
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children and families arriving at the southwest border since October” and that, “There’s an
absolutely unmitigated crisis going on at the southwest border."

You credited the Trump Administration’s immigration policies for a decreased flow of
northbound illegal immigration in FY 2017. Doesn’t the Trump Administration also
bear responsibility for the situation at the Southern border now, which you have
characterized as an unmitigated crisis?

(b)(3)

9. (ERO) Do you support an increase in funding and deployment of ICE’s Alternatives to
Detention program?

10. (ERO) Do you agree that Alternatives to Detention are more cost-effective for the
taxpayer than family detention facilities?

11.

a. (ERO) Will you commit to requiring that the 2011 Performance-Based National
Detention Standards (PBNDS 2011) be expeditiously implemented at all ICE
detention facilities, including contract facilities?

b. (ERO) Will you commit to requiring that any new ICE detention facility contract
approved during your leadership will require compliance with PBNDS 2011?

12. (OPA) Has the polygraph exam requirement for Customs and Border Protection law
enforcement positions elicited admissions of serious criminal conduct by certain job
candidates?

(b)(3)

13. ICE’s website for job applicants (https://www.ice.gov/careers/fags) states that ICE conducts
pre-employment polygraph screenings for law enforcement positions.

a. (OPP) When did this policy begin?

Page 4
DHS-19-0195-G, 19-0494-F, 19-0495-E-000045

2019-ICLI-00054 1015



Senate Judiciary Committee QFRs for Nominee Vitiello

b. (OPR/OPP) Does ICE use the Test for Espionage, Sabotage, and Corruption (TES-C),
the standard Law Enforcement Pre-employment Test (LEPET) test, or a different
polygraph examination?

b)(3)

¢. (OPR/OPP) Does ICE perform a pre-employment polygraph screening for all
applicants for law enforcement positions or are there exceptions to this requirement?

b)(3)

d. (OPR) How many such exams has ICE conducted and what is the passage rate for
exams conducted at ICE since the policy began?

(b)(3)

14. In 2016, the Homeland Security Advisory Council’s CBP Integrity Advisory Panel noted that
“Integrity could be enhanced further by periodic random and targeted polygraph examinations
on a post-hire basis of CBP law enforcement personnel.”

a. (OPA/OPR/OPP) Do you agree with this recommendation?
b. (OPA/OPR/OPP) Could post-hire polygraph testing enhance integrity at ICE?

15. At your November 15, 2018 confirmation hearing before the Senate Homeland Security and
Governmental Affairs Committee, you stated: “I also appreciate the Committee's important
oversight role, and I am committed to ensuring that our agency remains accountable to
Congress and the taxpayers.”

a. (OPA) Do you commit that, if you are confirmed, under your leadership ICE will
expeditiously and thoroughly respond to requests for information from all Members
of the Senate Judiciary Committee, regardless of their party affiliation?

b)(3)

b. (OPA) What steps have you taken, and do you plan to take, to enhance ICE’s
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accountability to Congress and the American people?

(b)(3)

16.

17.

18.

a. (ERO/OPLA) Please explain, with specific examples, how you have directed the use of
prosecutorial discretion in deploying ICE detention and removal resources.

(ERO/OPA) Do you believe there are circumstances where it is appropriate for ICE to
grant a stay of removal to an undocumented immigrant who is removable under the law?
Have you ever ordered or approved the granting of such a stay of removal?

(OPA) During his confirmation hearing, USCIS Director Francis Cissna committed to
maintaining the existing Deferred Action for Childhood Arrivals (DACA) guidelines and
to ensuring that individuals only lose DACA if they have violated the terms of DACA.
Will you make the same commitment?

(b)(3)

19.

20.

21.

(ERO) At your November 15, 2018 confirmation hearing, Senator Hassan asked you whether
you “accept findings of pediatricians in the United States of America that detaining children
provides long-term psychological harm to those children, yes or no?” You did not answer the
question directly. You stated, “I understand the report. Yes.” Please answer this question
directly.

(OPA/ERO) ICE official Matthew Albence characterized ICE’s family detention facilities as
being “more like a summer camp” at a Judiciary Committee hearing last year. Do you agree
with this characterization?

At your November 15, 2018 confirmation hearing, in response to a question from Senator
Peters about whether there is an upper limit to how long a child should be detained in your
view, you responded: “Well the law gives us upper limits. What we’re -- in this discussion,
what is -- what we’re trying to seek is full opportunity in the due process and that requirement.
And then when it -- if they're not subject to relief, then they’re held only long enough to
remove them.”

(OPA) Please explain, legal restrictions aside, whether you believe there is an upper limit
to how long a child should be held in immigration detention, and, if so, what this upper
limit is?

(b)(3)
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22. On May 5, 2017, ICE reversed a decades-long bipartisan policy of issuing stays of removal for
beneficiaries of private immigration bills when the Chairman of the Senate Immigration
Subcommittee requests a report on the beneficiary. This action was taken without consulting
Congress. As aresult of ICE’s decision, private bill beneficiaries are now subject to
deportation even though legislation to provide for their relief is pending in Congress.

(OCR) Will you commit to working with the Chairmen and Ranking Members of the
Senate Judiciary Committee and Immigration Subcommittee to reevaluate ICE’s May 5,
2017 policy change?
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1.

Nomination Ronald D. Vitiello to be Director of Immigration and Customs Enforcement
U.S. Department of Homeland Security
Questions for the Record
March 27, 2019

QUESTIONS FROM SENATOR FEINSTEIN

As part of ongoing litigation in federal district court, the administration has identified 2,816
children who were separated from their parents or legal guardians and detained as of June 26,
2018, as part of the administration’s zero tolerance policy. (Ms. L v. U.S. Immigration and
Customs Enforcement, et al. (2018)) However, the Inspector General for Health and Human
Services concluded in January 2019 that “thousands™ more children may have been separated
from their families under this policy and released prior to June 26, and 118 children were
separated between July and November 2018.

At the September 2018 “Hold Their Feet to the Fire” convention of the Federation for
American Immigration Reform (FAIR), you stated that “only 2,500 people were affected” by
family separation. (Interview with Tom Roten Morning Show (Sept. 5, 2018))

a. (OPA) When you stated that 2,500 people were affected by the zero tolerance policy,
were you aware of the administration’s own court filings that identified hundreds
more separated children?

b. (OPA) Were you aware that thousands more children were likely separated from
their families prior to June 26?

¢. (ERO/OPLA) What has been done to track down those parents and children who
have been lost and unaccounted for?

d. (ERO/OPLA) I have asked repeatedly for the numbers. When will Congress receive
a full accounting of the family separations? Please specify with a month and year.

e. (OPA) Please describe in full your involvement in planning and implementing the
Trump administration’s zero tolerance policy of family separation. Please include all
recommendations that you provided input into and why you believe each
recommendation was appropriate.

(b)(3)
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b)(3)

2. On November 15, 2018, you testified before HSGAC that when you implemented the Trump
administration’s zero tolerance policy as Acting Deputy Commissioner of Customs and Border
Protection (CBP), the resulting family separations “were never intended to be permanent.”
However, you also testified that CBP “never contemplated having the systems work
backward” to reunify families, because “the reunification piece is a function of HHS.”
Furthermore, the Inspector General for DHS concluded in September 2018 that there was “no
evidence” of any central database to track and reunify parents and children who were
separated as part of the zero tolerance policy.

a. (OPA) With no central database to track and reunify separated families, how did you
intend to avoid permanent or long-term family separations?

b)(3)

b. (OPA) Now that it's clear this did not work, what is being done as new families arrive?
Is there a database in place? If not, why not?

b)(3)

¢. (OPA) How did you believe HHS would be able to “work backward” to reunify
separated families, if CBP failed to develop a process for notify HHS which children
were separated at the border and which children arrived unaccompanied? What is
being done to address this problem for those already separated? What is being done
for those separated going forward?

3. On March 13, a complaint filed with the Department of Homeland Security’s Office of Civil
Rights and Civil Liberties stated that Immigration and Customs Enforcement (ICE) kept
several children at the Karnes County Detention Center for 40 days or longer. (See Letter to
Ms. Cameron Quinn and Mr. John V. Kelly from Refugee and Immigrant Center for Education
and Legal Services (Mar. 13, 2019)) As you know, the Karnes facility houses children along
with their fathers.

The group of families represented in the complaint includes a six-year-old boy who was
detained with his father for 41 days, from January through March, before being separated from
his father and moved to a children’s shelter. This boy was allegedly detained for more than
two times the 20-day detention period authorized in the Flores settlement agreement.
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a.

(OPLA) Do you believe that a 41-day detention period for a child complies with the
terms of the settlement agreement in Flores v. Barr (Flores)?

(OPLA) Has ICE disclosed to the court in the Flores case that children were detained
for over 40 days along with their parents at Karnes? If so, please provide the dates
and methods of any such disclosures.

(OPLA/OPA) Will you commit to complying with the Flores settlement agreement by
releasing children from ICE custody after 20 days or less?

4. Reports indicate that ICE is considering plans to stop detaining families at the Karnes County
Detention Center, and instead use the Karnes facility to detain single adults.

a.

b.

(ERO) Does ICE, in fact, plan to stop detaining families at Karnes?

(ERO) If ICE stops detaining families at Karnes, will you commit to releasing the
parents who are detained there along with their children, to avoid moving children to
shelters when one of their parents is in the United States?

(ERO) If ICE stops detaining families at Karnes, will ICE detain fathers and children
together at an alternative location? How will ICE ensure that the closure of Karnes
does not result in separation of fathers from their children?

5. In November 2018, you testified before HSGAC that ICE was discussing the option of
imposing a “binary choice” on parents, to waive their children’s rights to release under the
Flores agreement, or to be separated from their children upon the child’s release in accordance
with Flores. You stated that the “binary choice” alternative would be “a way for [ICE] to meet
the requirement of the Flores settlement agreement while giving people the right to due
process in an immigration proceeding.”

a.

(OPLA/ERO) What is being done to ensure children are provided meaningful due
process when they have been separated from their parents?

(OPLA/ERO) There are reports parents have been misled by DHS about being
reunited with their children and what their rights are under the law. What is being
done to ensure parents are provided meaningful due process? What is being done to
ensure parents are provided accurate information about their rights?

(ERO/OPR) Has anyone been reprimanded for providing inaccurate information to
parents?

(ERO/OPR) What is being done to uncover how parents and children are being
treated?

6. On December 14, 2017, ICE reversed its policy that favored release of pregnant detainees, and
implemented a policy of detaining pregnant women in accordance with President Trump’s
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Executive Order 13768. Meanwhile, in the first two years of the Trump administration,
miscarriage rates of women in ICE custody nearly doubled. (Scott Bixby, Immigrant
Miscarriages in ICE Detention Have Nearly Doubled Under Trump, DAILY BEAST (Mar. 1,
2019))

In February 2019, a 24-year-old woman gave birth to a stillborn baby boy while in ICE
custody at the Port Isabel Detention Center. As of March 2019, 17 infants under the age of one
year were held in immigration custody at Dilley Family Residential Center in Texas, which
lacks specialized medical care facilities for this vulnerable population. (Madeline Buiano,
Babies in Poor Heath at ICE-Run Detention Facility, Says Complaint, THE CENTER FOR
PUBLIC INTEGRITY (Mar. 1, 2019))

On March 5, 2019, I introduced the Stop Shackling and Detaining Pregnant Women Act, along
with Senator Murray, to protect the health and safety of pregnant women and youth by
reinstituting the presumption of release of pregnant women and youth from immigration
detention, prohibiting DHS from shackling pregnant women in its custody, and setting
standards of care and transparency for the treatment of pregnant women and youth.

a. (OPA/ERO) Are you aware that the detention and shackling of pregnant women
poses risks to the health of the mother and of the developing child?

(b)(3)

b. (OPA/ERO) What have you done to address the increase in miscarriages of women in
ICE detention?

b)(3)
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b)(3)

¢. (OPA/ERO) Will you commit to reversing the December 14, 2017 directive that
eliminated the presumption that pregnant women and youth should be released from
immigration custody?

b)(3)

7. Current ICE family detention practices cost $319 per detained family member per day.
Meanwhile, federal contract funding for immigration bed space in facilities operated by Core
Civic and Geo Group have increased by over $100 million each since 2016. (Michaela Ross,
Madi Alexander, Paul Morphy, Immigration Spending Surges as White House Calls for More
Funds, Bloomberg Government (Jan. 25, 2019))
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Furthermore, prolonged family detention has been opposed by groups ranging from the
American Academy of Pediatrics to DHS’s own Advisory Committee on Family Residential
Centers. Despite these findings, on June 2017, DHS terminated the Family Case Management
Program, an innovative program of alternatives to detention that boasted compliance rates of
more than 99% with both ICE check-ins and with immigration court hearings. The program
cost only $36 per day for an entire family. (Frank Bajak, ICE shutters detention alternative for
asylum-seekers (June 9, 2017))

a. (ERO) Will you commit to re-starting the Family Case Management Program, given
its cost-effectiveness when compared to prolonged family detention, and given the
enrolled families’ high rates of compliance with court proceedings?

b. (ERO) Will you commit to exploring additional models for alternatives to detention as
a humane and cost-effective way to decrease detention of children and families?

On September 27, 2018, the DHS Inspector General issued a report documenting poor
conditions and mistreatment of immigrants at the Adelanto ICE Processing Center. The OIG
report indicated that the Adelanto ICE Processing Center potentially violated ICE detention
standards.

When my staff visited Adelanto, several detainees complained about not being able to access
their property that was surrendered to ICE. Specifically, a number of detainees were not able
to retrieve their passport, ID, and original versions of documents from ICE in time to provide
these important documents to the judge when they appeared in court.

Moreover, reports indicate that detainees at Adelanto are engaging in a hunger strike to protest
the conditions in which they are held, including the high cost of food, limited availability of

legal representation, and restricted access to correspondence sent to them by mail.

a. (ERO/OPR) Please provide the most recent inspection report for the Adelanto ICE
Processing Center.

b. Please answer the following questions about Adelanto with specificity:

i. (ERO) How many doctors are available to detainees at the Adelanto ICE
Detention Center?

ii. (ERO) How many nurses and physicians’ assistants are available at Adelanto?

iii. (ERO) If a detainee becomes ill after arriving at Adelanto, how long, on average,
does the detainee have to wait to be seen by a doctor?

iv. (ERO) On average, how long does it take a detainee at Adelanto to receive
medication after a doctor prescribes it?
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v. (ERO) On average, how long do detainees have to wait after arriving at Adelanto
to see a dentist?

vi. (ERO) How many hours per day do detainees at Adelanto spend locked in a cell?
vii. (ERO) How many hours do detainees at Adelanto spend in indoor common areas?
viii. (ERO) How many hours do detainees at Adelanto spend outside?

¢. (ERO) What are the policies at Adelanto and other ICE detention facilities to ensure
that detainees are able to access correspondence, books, and other materials that are
sent to them?

d. (ERO) Why are detainees at Adelanto ICE processing facility unable to access their
passports, identification documents, or other documents from ICE in time to provide
these important documents to the judge when they appear in court?

e. (ERO) How does ICE determine the price it charges for food and other goods at the
commissary at Adelanto?

f. (ERO) Will you commit to providing ICE detainees with access to their documents in
advance of their hearings in immigration court or federal district court?

g. (ERO) At what temperature are ICE detention cells kept?

h. (ERO) Have any doctors reported to ICE or CBP officials that any detainees became
ill, or that any detainees’ existing symptoms worsened, because of the temperature
settings within the facilities?

In December 2018, the Stanford Law School Immigrants’ Rights Clinic and the ACLU of
Southern California filed a complaint alleging that ICE was failing to allow immigrants at
three detention facilities in California to communicate with their attorneys. (Ernesto Torres,
Desmond Tenghe, Jason Nsinano, et al. v. U.S. Department of Homeland Security and U.S.
Immigration and Customs Enforcement (2018))

The complaint alleges that detained immigrants are unable to contact their attorneys by phone
because the phone systems in these facilities do not allow them to leave voice mail messages
or navigate automated menus if the call is not answered by a live person. Furthermore, when
immigrants are allowed to meet with their attorneys in person, these meetings are restricted to
locations where their conversations can be overheard.

a. (ERO/OPLA) What does ICE do to disseminate information to detainees at the
Adelanto, Lacy, and Musick facilities about the availability of legal representation?
What about other facilities?
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b. (ERO/OPLA) Will you commit to changing the phone systems at ICE facilities in
California to allow immigrants to communicate effectively with their attorneys? If not,
why not?

¢. (ERO/OPLA) Will you commit to providing private areas in ICE detention facilities
where immigrants can meet with their attorneys in a confidential manner, respectful
of attorney-client privilege? If not, why not?

10. As you are aware, in October 2018, ICE stopped doing pre-release planning for asylum-

11.

seeking families before releasing them into communities along the Southwest Border. There
have been numerous reports of families with children being dropped off at bus stations and
parking lots without being directed to local shelters or other available community resources to
help them reach their ultimate destinations.

The Joint Explanatory Statement accompanying the 2019 Consolidated Appropriations Act
included the following language: “In recent months, ICE has collaborated with organizations
that provide temporary shelter to migrants released from ICE custody. Within the
$114,147,000 increase above the fiscal year 2018 funding level for the Transportation and
Removal Program, ICE is directed to provide for the transportation of migrants to such
shelters based on where collaborating organizations have open sheltering capacity, including
during surge periods. ICE shall immediately notify the Committees in advance of any decision
to deny such transportation.”

a. (ERO) What has ICE done to comply with this directive to “provide for the
transportation of migrants to such [temporary]| shelters based on where collaborating
organizations have open sheltering capacity”?

b. (ERO) Have individual field offices been issued guidance in light of this requirement?

¢. (ERO) Please provide any guidance that has been issued regarding communication
and coordination with community-based organizations to ensure the safe and orderly
release of migrant families.

d. (ERO) Many of these temporary shelters provide initial medical screenings and
emergency services. These services are typically provided by local government health
workers and private health providers. Has your agency made any effort to share
health screening information (gathered either by ICE or U.S. Customs and Border
Protection) for potential illnesses or injuries that individuals may be experiencing? If
not, why not?

During the Obama administration, I[CE agents, officers, and attorneys were permitted to
exercise prosecutorial discretion to promote national security, border security, public safety,
and the integrity of the immigration system. (Memorandum from Director John Morton,
Exercising Prosecutorial Discretion Consistent with the Civil Immigration Enforcement
Priorities of the Agency for the Apprehension, Detention, and Removal of Aliens (June 17,
2011)) On January 25, 2017, the Trump administration ended that discretionary authority with
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12.

13.

Executive Order 13768, which directs that immigration laws must be enforced against all
“classes or categories of removable aliens.” As a result, ICE arrested 38,000 immigrants with
no criminal convictions in FY2017, a 146 percent increase over non-criminal immigration
arrests in FY2016. The decision to focus on, and eliminate prosecutorial discretion for, low-
priority individuals has forced immigration courts to spend valuable time on these cases,
thereby adding to the enormous case backlog.

a. (ERO) Please provide the number of ICE arrests since January 2017 involving
individuals with no criminal convictions.

b. (ERO) Please also provide the number of Notices to Appear filed since January 2017
against individuals with no criminal convictions.

¢. (ERO) Please provide the total number of individuals removed by ICE since January
2017 who have no criminal convictions.

d. (ERO) Please provide the total cost of arresting, charging, prosecuting removal cases
against, and deporting the individuals described in Question 9(a)-(c) above.

Recent reporting indicates that ICE has been using information collected by the California
Department of Motor Vehicles (DMV) to conduct enforcement actions against individuals
with no criminal history. This is concerning due to California’s state law allowing residents to
apply for licenses regardless of their immigration status, which was established as a way to
improve public safety and accountability. (Sergio Flores & Tom Jones, DMV Confirms ICE
Has Limited Access to AB 60 License Information, NBC LOS ANGELES (Feb. 20, 2019))

a. (ERO/HSI) How has ICE used information collected by the California DMV in its
targeting of enforcement actions?

(b)(3)

b. (ERO/HSI) Has your agency ever utilized the California Department of Justice’s
California Law Enforcement Telecommunications System (CLETS) for immigration
enforcement purposes not involving a criminal justice matter?

b)(3)

On September 2, 2015, you tweeted at Mark Levin that the Democratic Party should be
renamed the “Neo-Klanist” party. In November, you testified before HSGAC that this
statement was “a joke” and a “momentary lapse in judgment,” and that you believed you were
sending it as a direct message rather than a public tweet.
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a. (OPA) Was Mark Levin the intended recipient of the tweet that you believed was a
direct message? If not, who was the intended recipient of that remark?

b. (OPA) You said the comment was a joke, can you please explain the joke?
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Senate Judiciary Committee
Questions for the Record from Senator Charles E. Grassley
for Ronald D. Vitiello

Nominee

Director of Immigration and Customs Enforcement
Department of Homeland Security

Cost of Compliance related to Sanctuary Policies

In recent years, many state and local jurisdictions began implementing a policy of not
reporting to ICE the release of criminal aliens from their custody, even when ICE identified the
aliens and specifically requested notification before their release. These are commonly referred
to as “Sanctuary City/State” policies.

The results of these policies are disturbing. In addition to the fact that the American
public faces an increased and unnecessary risk to safety because criminal aliens are at-large in
the community, additional resources are required to locate and arrest these criminal aliens.

1. (ERO) What is the average dollar cost to apprehend an alien, for whom ICE has
identified as illegally present and issued a detainer, after s/he was released from a
sanctuary jurisdiction? In your answer, please speak to the difference in resources and
manpower allocated to an ICE arrest at a local jail versus an instance in which ICE has
zero state/local cooperation.

2. (ERO) To the best of your knowledge, how many detainers were not honored in
FY2017, FY2018, and FY2019 year to date?

3. (ERO) What are the increased risks to public safety when an alien must be arrested
outside of a secure facility and in the community?

Equal Application of Crimes Involving Moral Turpitude (CIMT)

As you may be aware, recent federal court decisions have made it more difficult for the
removal of illegally present aliens with criminal convictions. The use of the outdated categorical
approach to determine if an alien has been “convicted of” various criminal grounds for the
purpose of removal has had a significant impact, rendering many criminal statutes overbroad and
unusable. The term “Crime Involving Moral Turpitude” is vague and open to a wide variety of
interpretations. In some cases, aliens who have been convicted of sexual assault of a minor are
not ultimately found deportable because a Circuit Court is bound to a patchwork of varying state
law definitions, including different statutory requirements. This has completely undermined the
intent of the removal statute, to remove criminal aliens from the United States.

Page 18
DHS-19-0195-G, 19-0494-F, 19-0495-E-000059

2019-ICLI-00054 1029



Senate Judiciary Committee QFRs for Nominee Vitiello

i

(OPLA) Please explain the effect of Court cases like U.S. v. Auilera-Montes de Oca
and Larios- Reyes v. Lynch on the ability of ICE to remove serious violent criminal
aliens from the United States.

b)(3)
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b)(3)

2. (OPLA) How have these cases impacted the safety and welfare of communities in
the United States?

(b)(3)

3. (OPLA) What are your recommended remedies to overcome these hurdles to
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remove criminal aliens who prey on the most vulnerable in our communities?

b)(3)

Risks Created by the DHS Appropriations Act, 2019, Section 224

The Department of Homeland Security (DHS) Appropriations Act of 2019 provided
funding for Immigration and Customs Enforcement. Pursuant to Section 224, ICE is specifically
prohibited from using appropriated funds to detain or initiate removal proceedings against a
sponsor, potential sponsor, or member of a household of a sponsor or potential sponsor of an
unaccompanied alien child (UAC). Additionally, Section 224 prohibits ICE from using
information solely provided by the Department of Health and Human Services (HHS)
concerning the immigration status of UAC sponsors/potential sponsors to execute on ICE’s
statutory enforcement responsibilities.

4. (ERO) Will this restriction on the use of appropriated funds inhibit the ability of the
federal government to ensure a safe environment into which an unaccompanied alien
child is to be placed?

5. (ERO) Will this restriction inhibit ICE’s ability to ensure that the household to

which a UAC would be released does not include undocumented immigrants with a
criminal record?

6. (HSI) Can smugglers and human traffickers abuse this loophole? How so?

b)(3)
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7. (ERO/HSI) With these funding restrictions, how will enforcement actions against
criminal aliens and criminal organizations be impacted?

(b)(3)
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Questions for the Record
Submitted to Mr. Ronald D. Vitiello
from Senator Kamala D. Harris

Nomination of Ronald D. Vitiello to be Assistant Secretary for Immigration and Customs
Enforcement, U.S. Department of Homeland Security
Senate Committee on the Judiciary
March 27, 2019

Coercion of Separated Parents to Relinquish Legal Richts

In August 2018, legal advocates filed a complaint with the Department of Homeland Security
Office of Inspector General (DHS OIG) and the Department of Homeland Security Office of Civil
Rights and Civil Liberties (CRCL) alleging that ICE employees engaged in coercion and abuse in
order to compel immigrant parents who had been separated from their children to forgo their legal
rights, including their right to reunify with their children or to lawfully seek asylum. The
complaint alleged verbal and physical threats, insults, denial of food, withholding of feminine
hygiene products from parents, and false claims to parents that their children would be
permanently taken from them.

1. (OPA) When did you become aware of these allegations?

During your nomination hearing on November 15, 2018, you committed to meaningfully
following up on these allegations.

2. (OPR/ERO) What actions, if any, did ICE take in response to these allegations?
Please provide written documentation.

b)(3)

3. Has ICE conducted its own inquiry into these allegations?

a. (OPR/ERO) If so, when will the inquiry be completed and will you publish it?

b)(3)

b. (OPR/ERO) If not, will you commit to commencing an inquiry immediately?
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4. (OPR/ERO) Will you commit to establish written guidelines and conduct training to
ensure ICE employees never engage in coercion or abuse when forms are presented
to detained individuals asking them to relinquish legal rights?

b)(3)

Under current law, children cannot be held for more than 20 days in ICE detention. Media reports
suggest that in order to get around this 20-day rule, the White House considered a so-called
“binary choice policy” to force parents to choose between either having their children stay with
them in ICE detention indefinitely, or having their children separated but kept in HHS detention
indefinitely.

5. (OPA) Have you ever been consulted by the White House on this binary choice policy
— either in person or in writing?

a. (OPA) If in person, please provide the dates and the names of the people
attending that meeting to the Committee.

b. (OPA) If in writing, please provide that documentation to the Committee.

ICE Detention of Pregnant Women

On December 14, 2017, ICE issued a directive that reversed a policy of presumptive release from
detention for pregnant women. In your pre-hearing questionnaire, you stated that ICE tracks
pregnancy-related cases for detainees in custody and provided the number of pregnant detainees
held in ICE custody at that time.

6. (ERO) Please provide an updated number of pregnant women who have been
detained in ICE custody since ICE issued the December 2018 directive.

7. (ERO) How many pregnant women are currently detained?

8. (ERO) Do you have a breakdown by trimester of pregnancy?
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During DHS Secretary Nielsen’s testimony to the Homeland Security and Governmental A ffairs
Committee on May 15, 2018, she declared that “we do not detain any women past their third
trimester, once they enter the third trimester, we provide them separate housing.” However, in
your pre-hearing questionnaire, you stated that as of October 4, 2018, there were a total of four
detainees in their third trimester.

9. (OPP) What exactly is ICE’s policy of detaining pregnant women in their third
trimester?

On May 15, 2018, I asked Secretary Nielsen about a September 2017 complaint filed with the
DHS IG and Office of Civil Rights and Civil Liberties in which pregnant women alleged
mistreatment in ICE custody, including insufficient access to medical care resulting in
dehydration and even miscarriage. Secretary Nielsen promised to provide an assessment of
medical treatment of pregnant women in immigration detention but I have received no response. |
asked again for such an assessment again during your nomination hearing on November 15, 2018,
but have received no response.

10. (ERO) Has ICE conducted an assessment of the treatment of pregnant women in its
detention facilities?

a. (ERO) If yes, what outside medical experts has ICE engaged with in
conducting this assessment and will you provide documentation of this

assessment to this Committee?

b. (ERO) If no, do you commit to conduct such an assessment in engagement
with outside medical experts and provide it to this Committee?

11. (ERO) What training and guidance do ICE employees receive about specialized care for
pregnant women in ICE custody and detention facilities?

a. (ERO) Have you consulted with medical experts in its development?

Poor Conditions and Oversight at ICE’s Adelanto Processing Center and Other Detention
Facilities

On September 27, 2018, the DHS IG published a report identifying significant health and safety
violations at the Adelanto ICE Processing Center in California. The IG found that the Adelanto
facility failed to provide detainees with adequate medical care. From November 2017 to April
2018, detainees filed 80 medical grievances for not receiving urgent care, not being seen by
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providers for months for persistent health conditions, and not receiving prescribed medications.
One disabled detainee was inappropriately held in solitary confinement for nine days, with his file
not indicating that facility staff ever moved him from his wheelchair during this time or that his
bedding and toiletries had been unpacked. The IG further found that ICE cited medical care
deficiencies in three detainee death reviews at Adelanto since FY'15.

12. (ERO) What disciplinary and remedial actions have you undertaken in response to this
report?

13. (OPR) Will you disclose the Adelanto ICE death reviews to this Committee?

ICE reviews all deaths of detainees and provides them to congress, as required by law.

14. (ERO) Will you provide this Committee with documentation of your agency’s policies
for oversight of medical care providers in your detention facilities?
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ICE Use of Bodv-Worn Cameras

In August 2015, when you were in a Customs and Border Protection (CBP) leadership role, CBP
published a feasibility study on the use of body-worn cameras for officers and agents. The study
found that body worn cameras would have benefits for CBP if properly acquired, deployed, and

managed. CBP has since begun a body-worn camera pilot program.

15. (OPA) Since you have been in an ICE leadership role, have you initiated any discussions
about piloting body-worn cameras at ICE?

No

16. (OPA) If confirmed as ICE Director, will you commit to initiate a pilot program on
body-worn cameras for ICE officers and agents?
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1.

3.

Questions for the Record for Ronald Vitiello
from Senator Mazie K. Hirono

As part of my responsibility as a member of the Senate Judiciary Committee and to ensure the
fitness of nominees, I am asking nominees to answer the following two questions.

a. (OPA) Since you became a legal adult, have you ever made unwanted requests for
sexual favors, or committed any verbal or physical harassment or assault of a sexual
nature?

No

b. (OPA) Have you ever faced discipline or entered into a settlement related to this kind
of conduct?

No

(OPA) Several components of the Department of Homeland Security (DHS), including
Immigration and Customs Enforcement (ICE) have failed to respond to the Senate
Judiciary Committee’s questions for the record. Do you commit to responding in a
timely manner to all questions for the record submitted to ICE, if you are confirmed?

(b)(3)

In April 2018, DHS and the Department of Health and Human Services (HHS) entered into a
Memorandum of Agreement (MOA), which was signed by ICE, mandating that the Office of
Refugee Resettlement (ORR) within HHS share with ICE information about each
unaccompanied immigrant child’s potential sponsor and all adult members of that potential
sponsor’s household. This resulted in deterring potential sponsors coming forward out of fear
of immigration enforcement actions against them, leaving unaccompanied children in
prolonged detention. These fears were not unfounded. By November 2018, ICE had reportedly
arrested 170 individuals based on this information sharing, and more than 100 of those
arrested had no criminal record.

a. (ERO) How many individuals have you arrested based on information obtained by
this information-sharing MOA? Please provide this data broken down by month
from April 2018 to the present.

b. (ERO) How many of the individuals above were arrested only for immigration-
related offenses? Please provide this data broken down by month from April 2018 to
the present.
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4. The Department of Homeland Security’s Office of Inspector General (OIG) has issued several
reports about the troubling conditions in ICE detention facilities and ICE’s failure to hold
these facilities accountable. In February 2019, for example, OIG reported that it identified
serious issues at an ICE facility in New Jersey that “not only constitute violations of ICE
detention standards but also represent significant threats to detainee health and safety,”
including serving “slimy, foul-smelling” food and maintaining housing units with mold and
mildew. Human Rights Watch also reported in June 2018 that “[m]ore people died in
immigration detention in fiscal year 2017 than any year since 2009, and the most recent
detailed information we have about immigration detention deaths shows that they are still
linked to dangerously inadequate medical care.”

a. (ERO) What steps have you taken and what steps will you take to ensure that ICE
facilities are safe and sanitary?

b. (ERO) What steps have you taken and what steps will you take to improve access to
proper medical care at ICE facilities?

¢. (CFO) In January 2019, OIG reported that, instead of holding ICE facilities
accountable through financial penalties, “ICE issued waivers to facilities with
deficient conditions, seeking to exempt them from complying with certain
standards.” OIG made five recommendations to address its findings. By when do you
expect to complete implementation of the recommendations made in the OIG report?

d. (ERO) ICE responded to the OIG report on December 3, 2018, before the report was
publicly released. Since December 3, 2018, how many waivers has ICE issued to
facilities with deficient conditions? Since December 2018, on how many facilities with
deficient conditions has ICE imposed financial penalties? Please provide a
breakdown by month from December 2018 to the present for both questions.

5. There have been multiple reports of physical and sexual abuse of adults and children at ICE
detention facilities. Between 2010 and September 2017, reportedly at least 681 complaints of
sexual assault, 307 complaints of sexual harassment, and 272 complaints of physical assault
were filed, primarily about incidents while in ICE custody. Of these complaints, it appears
only a small fraction were investigated.

a. (ERO/OPR) How many sexual misconduct complaints has ICE received in the past
24 months? How many of those complaints were fully investigated? What were the
results of those investigations?

b. (ERO/OPR) How many physical abuse complaints has ICE received in the past 24
months? How many of those complaints were fully investigated? What were the
results of those investigations?

¢. (ERO/OPR) What steps have you taken to ensure that all sexual abuse allegations
are taken seriously and thoroughly investigated?
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d. (ERO/OPR) What mechanisms and safeguards are in place to enable immigrants in
ICE custody to come forward to report abuse by an ICE employee or ICE contractor
without fear of retaliation?

e. (ERO/OPR) What relief or remedy is available to a detainee who reports abuse at an
ICE facility?

f. (ERO/OPR) Does ICE have a mandatory reporting policy regarding an ICE
employee or contractor who witnesses abuse against an adult or child in ICE
custody? If so, please provide a copy of that policy.

6. CBP has indicated that more than 300 migrants, including children have been subject to the
Migration Protection Protocols (MPP)—otherwise known as the Remain in Mexico plan—
which requires asylum seekers to remain in Mexico as they await the adjudication of their
asylum application. Several of the children sent to Mexico are reported to be under age 12.
Under the MPP, ICE is responsible for transporting migrants to court for their immigration
hearings and facilitating access to counsel. The San Diego Tribune reported issues with
scheduling glitches and difficulty notifying migrants of changes in court dates. When one of
these migrants returned to the U.S. port of entry for their first immigration court hearings,
CBP officers would not let her into the United States, causing her to miss her hearing. When
the woman’s lawyer explained that her client was at the port of entry ready to come in, but
CBP officers would not let her into the United States, the government attorney — the chief
counsel for ICE, told the immigration judge that he should order the woman to be deported in
her absence. The judge denied the government’s motion.

a. (OPLA) Have there been any other cases, like the above-referenced case, where the
government attorney has sought to have a migrant subject to the MPP deported after
missing a court hearing due to issues with the MPP process? If so, please provide
details of those cases and how they were resolved.

b. (OPLA/OPP) In what ways is ICE ensuring that the asylum seekers waiting in
Mexico under the MPP policy have meaningful access to counsel? How are asylum
seekers supposed to meet with their U.S.-licensed lawyers if they are forced to remain
in Mexico under the MPP policy?

¢. (OPP) To date, how many adults and children have been subject to the MPP policy?
Please provide a breakdown of the number of children by age.

d. (OPP) How were these individuals selected to be sent to Mexico under the MPP
policy? What specific criteria does DHS use and who makes these decisions?

e. (OPP) Who at DHS made the decision to subject children to the MPP policy and
what were the justifications for that decision?

f. (OPP) What are the exact terms of the agreement between the United States and the
Mexican government regarding the MPP policy?
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7. At your HSGAC hearing, Sen. Harris asked you about ICE’s reversal of the prior
administration’s policy that had generally discouraged the detention of pregnant immigrant
women absent extraordinary circumstances or the need for mandatory detention. As for
pregnant women in their third trimester, you stated that ICE’s policy “is that special care is
taken in the third trimester and it’s presumed that we would not keep anyone in custody. But if
they are in custody and we have the ability to remove them then we would do that.” In
February 2019, a woman in her third trimester of pregnancy, who was held at an ICE
detention facility, delivered a stillborn baby while in ICE custody. There have also been
reports of mistreatment of pregnant women in ICE custody, a lack of adequate medical care,
and a significant increase in the number of miscarriages among women detained by ICE.

a. (ERO) What steps have you already taken and what steps do you plan to take to
address the increases in miscarriages among women in ICE custody?

b. (ERO) What oversight and accountability mechanisms have you put in place or will
you put in place to ensure that pregnant women are not mistreated or denied proper
medical care while they are detained by ICE?

¢. (ERO) Since ICE changed its policy regarding the detention of pregnant women, how
many pregnant women have been detained by ICE? Of these pregnant women, how
many of them are currently in ICE custody? Please provide data broken down by
trimester for both questions.

d. (ERO) What is the average length of detention and the longest length of detention in
ICE custody for pregnant women?

8. InJune 2017, DHS ended the Family Case Management Program, which was a highly
successful alternative to detention that cost significantly less than detaining families. This
program cost about $36 to $38 each day per family, while ICE family detention costs nearly
$320 per person each day. A November 2017 report by the DHS Inspector General found that
the Family Case Management Program was 99 percent successful for ICE check-ins and
appointments and 100 percent successful for attendance at court hearings.

a. (ERO) What steps are you taking to explore using cost-effective alternatives to
detention, like the Family Case Management Program?

b. (ERO) If confirmed, will you reinstate the Family Case Management Program?

9. On February 15, 2019, the President announced he was declaring a national emergency to
build a border wall, claiming “We have an invasion of drugs and criminals coming into our
country.” But he undermined his own declaration of an emergency by stating: “I didn’t need
to do this, but I'd rather do it much faster. . . . I just want to get it done faster, that’s all.” In a
January 2019 interview, you were asked about whether you though the President should
declare a national emergency to build a border wall. You responded, “It’s quite clear to me
that he’s dedicated to getting this job done, so whatever means he needs to take to do that, I
think he should do it.”
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a. (OPA) Is it your view that the President has unlimited authority to declare a national
emergency to build a border wall? If not, in your view, what are the legal limits of the
President’s authority to declare a national emergency to take money from military
construction projects to build a border wall?

b. (OPA) In your view, is there a difference between a humanitarian crisis and a
national security or military threat at our southern border?

¢. (OPA/ERO) Please provide any factual evidence ICE has to support the claim that
there is a national emergency at our southern border that necessitates the building of
a border wall.

10. The National ICE Council, which represents about 7,600 ICE employees, submitted a letter to
the Homeland Security and Governmental Affairs Committee (HSGAC) opposing your
nomination. They noted that this was “the first time” in its history that it has officially
opposed a presidentially-appointed nomination. At your hearing, you told Sen. Johnson that
the charges in the letter are “very technical” and that “most” of what is discussed in the letter
occurred before you became Acting Director of ICE. But the letter specifically talked about
your tweet “suggesting that the Democratic Party be renamed as the ‘NeoKlanist’ party.” The
National ICE Council also raised concerns about your efforts to justify your statement as a
“joke.” When Sen. Peters asked you at the hearing whether you “believe that’s appropriate
language for a government official charged with significant responsibilities,” you said you
“regret[ted]” making this statement and committed to not using that type of language going
forward.

a. (OPA) What steps have you taken to promote a culture of respect and
professionalism within ICE that treats all people with dignity and humanity?

(b)(3)
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b. (OPA) Have you taken any implicit bias, diversity, and inclusion training in the past
six months? If not, will you take such training and require your employees to do the
same, if you are confirmed?

b)(3)

11. In a memo date stamped April 23, 2018, ICE, Citizenship and Immigration Services (USCIS),
and Customs and Border Protection (CBP) recommended that DHS Secretary Nielsen adopt
an agency-wide policy of prosecuting all parents accompanied by their children who enter
without authorization — a practice that would clearly require the separation of parents from
their children. In fact, the policy did result in DHS separating thousands of children from their
parents. ICE, USCIS, and CBP recommended this policy with the goal of deterring future
migrants, including asylum seekers, from crossing the border.

a. (OPA) You have not disputed that you were “[ilnvolved in discussions and
operational protocols regarding the administration’s most controversial immigration
policy that led to family separations.” Please clarify what your role and involvement
specifically were in these discussions and operational protocols.

(b)(3)

b. (OPA) The American Academy of Pediatrics, and numerous child welfare, juvenile
Jjustice and child development organizations wrote letters to DHS warning that the
family separations conducted by DHS under this policy could inflict significant and
long-term trauma on the separated children. What communications, if any, did you
receive regarding concerns of the harm to children resulting from these family
separations? What actions did you take upon receiving these communications?

¢. (OPA) In implementing the zero-tolerance policy, what policy or plan did DHS have
in place for reuniting parents and children after it separated them? Please provide a
copy to the Senate Judiciary Committee of any DHS directive, memoranda, and
other documentation detailing any such reunification policy or plan.

Page 33
DHS-19-0195-G, 19-0494-F, 19-0495-E-000074

2019-ICLI-00054 1044



Senate Judiciary Committee QFRs for Nominee Vitiello

12. With respect to the thousands of children who were separated from their parents, at your

13.

hearing on November 15, 2018, before the Homeland Security and Governmental Affairs
Committee, you stated: “What we were trying to do at CBP and in the Department was not
separate families, but apply consequences as the Justice Department leaned forward and
offered up additional prosecutorial resources as a so-called zero tolerance policy. We tried to
take advantage of that capacity.” When Senator Peters pointed out, “But it was clear that
families would be separated at that point?”” you replied, “That would have been a
consequence.”

a. (OPA) Is it your view that a policy, like the zero-tolerance policy, that clearly results
in the separation of families, including infants from their parents, is an opportunity
to be “take[n] advantage of’?

b. (OPA) Your statement describing the separation of thousands of children from their
parents as merely “a consequence” is very concerning because it seems to
demonstrate a lack of understanding of the severe and long-term harm on children
and families that the zero-tolerance policy created. Knowing what we know now—
including that medical and mental health experts have warned that forcibly
separating families can result in “toxic stress” and long-term consequences, such as
adverse brain development, mental illness, and substance abuse—if given another
opportunity, would you again support a policy, like the zero-tolerance policy, that
would foreseeably result in the separation of children from their parents?

You further claimed at the November 2018 HSGAC hearing that “in most of the venues when
we refer people for their -- for the federal crime of illegal entry. When they go to court locally,
a lot of them only go for the hearing long enough to be out of our custody or at CBP out of
custody for less than a day and then they’re returned to us. And so the separations were -- was
contemplated, but was never meant to be permanent. In most cases people got back together
with their families on the same day.”

a. (OPA) Please provide the factual basis for your assertion that “[i|ln most cases people
got back together with their families on the same day.” Is it your statement that
thousands more children were separated from their parents than have been
previously reported and these families were reunited on the “same day”?

(b)(3)

b. (OPA) From April 2017 to June 29, 2018, you were the Acting Deputy Commissioner
of CBP. The Department of Homeland Security’s OIG found in its September 2018
report that some family separations could have been avoided where parents were
quickly prosecuted and released back into CBP custody while their children were
still in CBP facilities. But instead of returning the parents to CBP facilities and
reuniting them with their children, CBP officials transferred them directly to ICE.
The OIG report explained, that “[a]ccording to a senior official who was involved
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with this decision, CBP made this change in order to avoid doing the additional
paperwork required to readmit the adults.” Were you aware of or involved in this
decision at the time it was made? If so, please explain your role in this decision.

14. At the hearing, you seemed to suggest that the responsibility of reuniting children who were
separated from their parents by DHS rested solely with the Department of Health and Human
Services. You stated, “So the reunification piece is a function of HHS, Health and Human
Services. They were in care and custody -- they have a care and custody of the children once
they’re out of CBP custody.”

a. (ERO/OPA) Is it your view that DHS has no responsibility to ensure that parents
who were separated from their children by DHS are reunited with their children?

b)(3)

b. (ERO/OPA) In January 2019, the Office of Inspector General of HHS reported that:
“As of December 2018, HHS had identified 2,737 children who were separated from
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their parents and required to be reunified by a June 2018 court in the Ms. L v. U.S.
Immigration and Customs Enforcement (ICE) litigation. However, this number does
not represent the full scope of family separations. Thousands of children may have
been separated during an influx that began in 2017, before the accounting required
by the court. In addition, as of early November 2018, HHS has received at least 118
separated children since the court order.” What steps are ICE and DHS taking to
review the data they have to identify all the children and parents who DHS separated
since 2017? What steps are ICE and DHS taking to ensure that HHS has the
information it needs to identify these separated children and ensure that they are
reunited with their parents?

¢. (ERO/OPA) On February 20, 2019, the government reported to a federal court in
Ms. L v. U.S. Immigration and Customs Enforcement that there have been 245 new
family separations between a June 26, 2018 court order that prohibited the
government from separating families absent rare exceptions, and January 31, 2019.
What system does DHS currently have in place to track family separations to ensure
that parents know where their children are at all times and that those who have
custody of the children know where the parents are located? Are ICE officials
informed when a person in their custody has been separated from a child or family
member? What steps do ICE officials currently take to identify parents in their
custody who have been separated from their children, and reunite the parents with
their children?

b)(3)

15. At a Senate Judiciary Committee hearing on July 31, 2018, I asked ICE’s Executive Associate
Director of Enforcement and Removal Operations (ERO) Matt Albence what DHS’s long-
term plan was for the children who were separated from their parents by DHS. He responded
that ICE “has had longstanding policy that facilitates reunification of a parent and a child at
the time of removal. That has been our policy and that would have been the process we would
have followed and had followed prior to this judge’s order.”

a. (ERO/OPA) Is Mr. Albence’s statement accurate — during the implementation of the
zero-tolerance policy that foreseeably resulted in the separation of thousands of
children from their parents, was ICE’s initial plan to reunify parents with their
children at the time of removal? If so, why were more than 400 parents deported
without their children? And if so, what was ICE’s plan for separated parents and
children who were seeking asylum? Please provide a copy of any written version of
this policy to the Senate Judiciary Committee.
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16.

17.

b. (ERO/OPA) In implementing the zero-tolerance policy, what records were actually
kept that identified the parents who were separated from their children and where
these parents and children were located? Why did the government report to a federal
court in San Diego that HHS had to conduct a manual review of the case files for all
of the children in its custody— about 11,800 children—to determine which children
had been separated from their parents by DHS?

The Transactional Records Access Clearinghouse (TRAC) at Syracuse University analyzed
U.S. Border Patrol records and data on federal prosecutions, and its report showed that at most
only 38 percent of adults apprehended without children were referred for criminal prosecution
by CBP following the Justice Department’s announcement of the “zero-tolerance” policy on
April 6, 2018. Moreover, TRAC found that, at most, only 32 percent of all adults apprehended
at the border, including those with children, were criminally prosecuted. This data indicates
that most of the people apprehended at or near the southern border were not referred for
criminal prosecution and, in fact, it appears that thousands of adults without children were not
referred for prosecution while up to 3,000 children may have been separated from their
parents under the guise of the zero-tolerance policy.

a. (Defer to CBP) How many adults who were accompanied by children were
apprehended at or near the southern border? Please provide data broken down by
month from April 2018 to June 2018.

b. (Defer to CBP) How many adults who were accompanied by children and
apprehended at or near the southern border were referred for criminal prosecution?
Please provide data broken down by month from April 2018 to June 2018.

¢. (Defer to CBP) Given the report’s finding that, at most, only 38 percent of adults
apprehended without children by CBP at or near the southern border were referred
for criminal prosecution, what factors did ICE consider and what guidelines, if any,
did ICE follow in determining whether to refer an adult accompanied by children for
criminal prosecution as compared to an adult who was not accompanied by children?

TRAC also reported that only one adult apprehended by CBP as a family unit was actually
referred for criminal prosecution in all of April 2018, even though the zero-tolerance policy
was announced on April 6, 2018 and a large number of family separations occurred in April
2018. This is inconsistent with the Trump administration’s claim that the separation of
children from their parent was a consequence of referring all adults apprehended at the border
for criminal prosecution under the “zero-tolerance” policy. In fact, TRAC found that “it would
appear most separations through at least April [2018] took place for entirely different reasons
than the rationale the Administration has given.”

a. (Defer to CBP) How many adults were separated from their children under the zero-
tolerance policy where the adults were not referred for criminal prosecution? How
many children were separated from their parents in these circumstances? Please
provide data for both questions broken down by month from April 2018 to June
2018.
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b. (Defer to CBP) Under the zero-tolerance policy, who made the decision of whether a
family unit—i.e., adults accompanied by children—apprehended at or near the
southern border would be separated, either by referring the adult for criminal
prosecution or by other means?

¢. (Defer to CBP) Under the zero-tolerance policy, who, if anyone, reviewed the decision
of whether a family unit apprehended at or near the southern border would be
separated?

d. (Defer to CBP) Under the zero-tolerance policy, what factors did ICE consider and
what guidelines, if any, did ICE follow in determining whether to separate families
where the adult family members were not referred for criminal prosecution?

18. The Trump administration’s June 20, 2018 Executive Order on family separations identified a
policy of detaining families “where appropriate and consistent with law and available
resources.” The American Academy of Pediatrics and 13 American medical and mental health
organizations have made clear that family detention is not an appropriate solution to family
separation. They have pointed to the serious physical and emotional harm that detention
inflicts on children.

a. (ERO) From June 2018 to the present, how many babies younger than 12 months old
have been held in ICE custody? How many babies younger than 12 months old does
ICE currently have in its custody?

b. (ERO) From June 2018 to the present, how many children age 1 or older have been
held in ICE custody? How many children age 1 or older does ICE currently have in
its custody? Please provide a breakdown by age for both questions.

¢. (ERO) What criteria does DHS use to determine whether a family is detained or
released, with or without monitoring mechanisms such as ankle monitors? Please
provide the Senate Judiciary Committee with a copy of any guidelines used in these
determinations.

d. (ERO) What is the average length of detention in ICE custody for children age 5 and
under and for children over age 5? What is the longest length of ICE detention in
ICE custody for children age 5 and under and for children over age 5?
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Senate Judiciary Committee
Questions for the Record from Senator Amy Klobuchar
for Ronald D. Vitiello

Nominee

Director of Immigration and Customs Enforcement
Department of Homeland Security

As Acting Deputy Commissioner of Customs and Border Protection (CBP), you participated in
the implementation of the Administration’s family separation policy. The American Academy of
Pediatrics warned that this policy could cause “irreparable harm” for children who were separated
from their parents.

e (OPA) Did anyone within the Department of Homeland Security (DHS) raise concerns to
you regarding the policy’s potential harm to children?

e (OPA) During a hearing last December, I asked CBP Commissioner McAleenan if he had
any regrets about the implementation of the family separation policy. Do you have any
such regrets?

Last December, I sent a letter with 12 other Senators expressing concern over the
Administration’s decision to reinterpret the 2008 U.S.-Vietnam repatriation agreement in order to
facilitate the deportation of Vietnamese immigrants. Many of these Vietnamese immigrants, like
other immigrants from South Asian countries, have lived in my state of Minnesota for years.

e (ERO/OPLA) What are the Administration’s justifications for reversing the agreement?

(b)(3)

e (OAQ) What process is in place for ICE to evaluate contractor deficiencies, and how does
ICE decide whether to impose a fine or issue a waiver in a particular case?
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Written Questions for Ron Vitiello
Submitted by Senator Patrick Leahy
March 27, 2019

At your hearing before the Senate Homeland Security and Government Affairs Committee
(HSGAC), you apologized for a tweet in which you called the Democratic Party the “NeoKlanist
Party.” I am glad you apologized. You also testified that you did not remember the “context” or
“premise” of the tweet.

1. (OPA) Now that you’ve had time to reflect upon your tweet, can you explain in
writing the context or premise that prompted it?

(b)(3)

The National ICE Council, which represents almost 8,000 employees of ICE, wrote a letter to
HSGAC opposing your nomination to serve as the Director of ICE.! This is the first time in its
history the Council has “officially opposed the nomination of a presidentially-appointed federal
official.” In its letter, the Council makes a number of serious allegations

1. (OPA) Have you addressed the allegations made by the National ICE Council in
any way? If not, why not?

2. (OPA) If you have provided written responses to HSGAC regarding the
allegations in the National ICE Council’s letter, would you provide this
Committee with a copy?

3. (OPA) Have you been in contact with leadership at the National ICE Council
following the publication of their letter opposing your nomination? If not, why
not?

During your testimony before the HSGAC and in various television interviews, you have
repeatedly argued that prosecuting illegal entry will result in lower levels of illegal entry. In June
2018, you stated: “we know that when people have a consequence for illegal activity, they do less
of it.” But during the period in which the “zero tolerance” prosecution policy was in effect —
systematically separating thousands of children from their families — reports confirmed that illegal
crossings did not appreciably decrease.

Thittp://cdn.cnn.com/cnn/2019/images/02/13/national.ice.council.letter.to.hsgac.re.vitiello.opposition.feb.12.2019.pdf
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1. (OPA) Can you provide the Committee with data supporting your view that the
aggressive prosecution of illegal entry leads to a decrease in levels of illegal entry?

b)(3)

1. (ERO/OPA) If confirmed to serve as Director of ICE, what is your plan to bring
ICE’s detention capacity levels down to 40,520 by the end of this fiscal year as
expected by Congress? Please provide a detailed, month-by-month roadmap
explaining how you would go about bringing ICE detention levels to 40,520 by the
end of FY 2019?

(b)(3)

1. (ERO/OPA) Do you believe that ICE’s increased enforcement actions against
non-criminal immigrants under the Trump administration are in any way
negatively impacting the cooperation of immigrant communities with state and
local law enforcement authorities? If not, can you provide any kind of data,
reporting, or surveys from law enforcement authorities supporting your view?

b)(3)

2 https://www.usatoday.com/story/news/politics/2019/03/2 1/ice-sets-record-arrests-undocumented-immigrants-no-

197

criminal-record/3232476002/
3 hitps://'www.aclu.org/sites/default/files/field document/rep18-icecourthouse-combined-rel01.pdf
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. (OPA) To your knowledge, has ICE promulgated any memoranda or guidance to

non-federal, private detention facilities instructing them to maintain records and
respond to records requests in compliance with the Freedom of Information Act?
If so, can you please provide us with copies of any such memoranda or guidance?

. (CFO/IGP) If such documents do not exist, can you explain how you would

ensure compliance with this enacted report language if confirmed as Director of
ICE?

b)(3)

(OPP/ERO) What procedures has ICE put in place to ensure its compliance with

this particular prohibition in the FY 2019 spending bill? Can you provide the

Committee with any memoranda or guidance provided to ICE officers and agents
educating them about this particular prohibition in the law?

. (OPP/ERO) If such memoranda and guidance documents do not yet exist, what

will you do if confirmed as Director of ICE to disseminate any such documents
widely within ICE to ensure compliance with the law?

b)(3)

. (HSI) To your knowledge, what role, if any, did ICE play in developing,

implementing, or overseeing this legally suspect this surveillance program?
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Nomination of Ronald Vitiello
to be Assistant Secretary for Immigration and Customs Enforcement, U.S. Department of
Homeland Security

Questions for the Record

Submitted March 27, 2019

QUESTIONS FROM SENATOR WHITEHOUSE

1. The ICE sensitive locations policies, which remain in effect, provide that enforcement
actions at sensitive locations should generally be avoided, and require either prior
approval from an appropriate supervisory official or exigent circumstances necessitating
immediate action. Presently, the agency policy is to obtain prior approval for planned
enforcement action at a sensitive location.

a. (OPA) Will you commit to complying with the ICE sensitive locations policies?

b)(3)

b. (OPA) What will you do to ensure that the approval process is adhered to?

b)(3)

(OPA) Reports of enforcement actions taking place near schools, churches,
hospitals, and other locations call into question whether the policies are being
consistently enforced. How should ICE decide when enforcement actions will take
place at a sensitive location and what factors are considered in this decision
making process?

(b)(3)

c. (OPA) Do you feel as though current ICE enforcement action is consistent
with these factors?

b)(3)
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2. Presently, sensitive location policies do not extend protections to other locations that are
critical to the safety and security of immigrants, including courthouses. To some, this
lack of protection undermines public safety and is a source of frustration for judges,
advocates, and community members alike.

a. (OPA) Do you feel that the policies surrounding sensitive locations should be

expanded to include courthouses?

b)(3)

b. (OPA) If you believe the current policies in place provide sufficient
protection, please explain why.

3. The lack of clarity in sensitive locations policy has led to confusion about how close
immigration agents can be to a sensitive location before it constitutes a violation. For
instance, in 2018, a 19-year-old immigrant was arrested at a bus stop directly outside of a
Portland hospital. ICE agents watched him leave the hospital and walk to the bus stop at
the hospital’s entrance, where they apprehended and arrested him. Sensitive location
policies are intended to bolster immigrants’ ability to carry out activities that are essential
to their health and safety.

a. (OPA) What clarity can you provide to these policies and what methods of
reform would you propose to ensure that the policies are uniformly enforced in
light of their essential purpose?
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(OPA) Concerns have been raised regarding the lasting impact of family separation on
the well- being of children. What have you done or will you do to address these
concerns?

(OPA and OPLA) Recently, the Supreme Court addressed a challenge to an
interpretation of a detention provision of the Immigration and Nationality Act that would
allow ICE officials to detain an unauthorized immigrant indefinitely once they are taken
into criminal custody, even if they were released months ago, without the opportunity for
a bond hearing. With this legal question now resolved in ICE’s favor, will you continue
this practice of indefinite detentions? Do you believe this is good public policy, and
why?

(ERO) Family detention policies have been criticized as costly practices that undermine
more humane and less traumatic methods that ensure adequate due process for detainees.
What alternatives to detention have you or would you consider?

In a June 2018 interview, you said about the deterrent effect of the family separation
policy, “We know that when people have a consequence for illegal activity, they do less
of it. And that’s what we’re trying to accomplish here”
a. (OPA) Do you still believe that family separation functions as a deterrent?
b. (OPA) If so, is this belief based on scientific studies or research on the
deterrent effects of punishment? If so, please cite them.
¢. (OPA) Do you believe that any deterrent effect of the family separation policy
outweighs the harms it causes to migrant families and children?

As you know, the National Immigration and Customs Enforcement Council of the
American Federation of Government Employees wrote a letter to Senators Johnson and
Peters opposing your nomination.

a. (OHC) What contacts have you had with the union after their letter about your
nomination was published? Please detail the contents of those communications
and who was involved.

b. (OHC) Have you made any commitments to the union after or before the
letter was sent? Please specify.

c. (OHC) What role will the union have in ICE policymaking under your leadership?

In the letter opposing your nomination, the ICE Union wrote that you “continue the
practice of whistleblower retaliation.”
a. (OPA) What 1s ICE’s official policy towards whistleblowers?

b. (OPA) Do you believe that whistleblowers play an important role in
exposing misconduct?

(b)(3)
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(b)(3)

c. (OPA) If confirmed, what steps will you take to ensure whistleblowers are able
to come forward to raise concerns without fear of retribution?

b)(3)

d. (OPA) Have you ever retaliated against a whistleblower?

b)(5)
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10. Documents leaked to NBC 7 in San Diego show that that the U.S. government, including
CBP, targeted journalists and activists for scrutiny at the border and created a secret
database containing their personal details, social media information, and descriptions of
their migrant-related work.

a. (OPA) Did you have knowledge of this or any other database tracking journalists?
Please specify.

b)(3)

b. (OPA) Have you ever assisted in the creation of a database to track journalists
based on their writing and reporting?

(0)(3)

c. (OPA) While at CBP or ICE, have you ever instructed agents to increase
screenings on journalists, attorneys or immigration advocates crossing the
border?

d. (OPA) If confirmed, how will you ensure that ICE respects the role of the free press?

b)(3)

11. In a July 2018 article, The New York Times reported that ICE has reported 1,310 claims of
sexual abuse against detainees from fiscal years 2013 to 2017. Watchdog organizations
estimate the occurrence of sexual abuse to be significantly higher.

a. (OPA) How will you ensure that ICE law enforcement agents will not abuse
detainees?

b)(3)
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b)(3)

b. (OPA) During your time as a CBP and ICE official, what policies have you put in
place to ensure claims of abuse, both sexual and nonsexual, are thoroughly
investigated?

b)(3)

c. (OPA) What disciplinary actions have you taken against officers found
to have committed abuses? Please specify.

b)(3)

Page 48
DHS-19-0195-G, 19-0494-F, 19-0495-E-000089

2019-ICLI-00054 1059



Senate Judiciary Committee QFRs for Nominee Vitiello

b)(3)

12. In an August 2016 memo signed by then-Executive Associate Director Thomas Homan,
ICE directed its agents not to detain pregnant women “absent extraordinary circumstances
or the requirement of mandatory detention.” However, In December 2017, Homan
superseded the agency’s directive and his previous memo regarding the detention of
pregnant women.

a. (OPA) Do you believe ICE should detain pregnant women absent
extraordinary circumstances or the requirement of mandatory
detention?

b)(3)

13. In a 2017 report, titled, “Detention of Immigrant Children,” the American Academy of
Pediatrics said, “The Department of Homeland Security facilities do not meet the basic
standards for the care of children in residential settings.” More recently, two physicians
who work with DHS’s Office for Civil Rights and Civil Liberties and have extensively
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visited family detention centers wrote a letter to the Senate Whistleblowing Caucus based
on their concerns over the potential expansion of family detention. The physicians found
egregious examples of inadequate care that included severe weight loss in children
detained in family detention centers as well as “an infant with bleeding of the brain that
went undiagnosed for five days.”
a. (OPA) Under your leadership, what will ICE do to address the concerns from
medical experts about the substandard care for immigrant children in family
detention centers?

(b)(3)

b. (OPA) Given how many experts in the medical and mental health community have
raised concerns about the conditions in ICE detention facilities, do you agree that
ICE could benefit from having an independent, non-governmental team of medical
and mental health professionals with training in child assessment and make
recommendations for ways to improve the care and treatment of children?

14. In January 2019, the DHS Inspector General issued a report finding that, “Instead of
holding [detention] facilities accountable through financial penalties, ICE issued waivers
to facilities with deficient conditions, seeking to exempt them from complying with
certain standards.” Since this report was issued, the Appropriations Committee included
language in its FY 19 report requiring that the ICE Director personally sign off on any
waivers of contract requirements for immigration detention.

a. (OPR and ERO) What steps have you taken to remedy the issues raised by the
DHS Inspector General report?

b. (OPA) If confirmed, how will you ensure that facilities comply with ICE
detention standards?

¢. (OPR and ERO) How many waivers of contract requirements have been requested
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of you since the Appropriations Committee report was issued, and how many have
you approved?

d. (OPR and ERO) What was the nature of the waivers approved and the
nature of the waivers denied?

e. (OPA) Will you commit to maintaining or strengthening standards for
immigration detention?

15. In 2016, the Homeland Security Advisory Council documented alarming deficiencies in
the inspections and monitoring processes governing the immigration detention system.
The majority of the council voted to recommend a “measured but deliberate shift away”
from the use of private prisons for immigration detention

a. (OPA) Do you believe that private prisons are appropriate for immigration
detention?

b. (OPA) If the agency does not intend to reduce its reliance on contracts with private
prison companies, as recommended by the HSAC in 2016, please articulate the
evidence supporting a decision to reject the recommendations of the Council.
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United States Senate Judiciary Committee
Questions for the Record for Ron Vitiello
Nominated to be the Director of Immigration and Customs Enforcement
March 20, 2019

QUESTIONS FROM SENATOR BLUMENTHAL

I am concerned about your judgment. In 2015, you tweeted from your personal account that the
Democratic Party should be renamed the “NeoKlanist party.”

1. (OPA) The National ICE Council stated that this sort of behavior could result in a
rank and file employee being fired. Do you agree with this statement?

2. (OPA) If an ICE employee had engaged in this sort of behavior, what discipline
would you suggest for them?

3. (OPA) If you are promoted after engaging in this sort of inappropriate behavior,
how will you have any credibility as you attempt to lead ICE?

The Obama Administration prioritized enforcement actions against recent arrivals and those with
serious criminal convictions. It is unclear whether the Trump Administration has employed
immigration enforcement priorities thus far.

1. (OPA) What, if any, immigration enforcement priorities do you believe ICE should
have?

2. (OPA) Do you believe ICE should be performing raids on people's homes or
workplaces? If so, will you take into account not wanting to separate families or
parents from children during raids?

3. (OPA) Do you believe in detaining asylum seekers and families? If so, what is your
Justification for the detention of asylum seekers and/or families?

According to news reports, in a July 2017 memo, Jonathan White, the former deputy director of
the Office of Refugee Resettlement (ORR), described how efforts made by ICE to target or
detain the sponsors of unaccompanied children will likely lead to “significant increases in length
of stay and a decline in the discharge rate.” In some cases, it appears that ICE used the
information that ORR collected on sponsors in order to track those people down and initiate
deportation proceedings.

1. (OPP and ERO) Do you plan on continuing to use the data collected by ORR on
potential sponsors in order to track and deport parents?

2. (OPA) Do you agree that ICE efforts to target or detain the sponsors of
unaccompanied children currently in detention will lead to “significant increases in
length of stay” for children?

(b)(3)
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b)(3)

(OPA) Are you aware of all of the physical, emotional, and psychological effects that
stays in detention facilities can have on children?

(OPA) Are you aware that prolonged stays in detention facilities for children can
exacerbate the effects mentioned above?

You served in leadership positions at Customs and Border Patrol (CBP) and ICE during both the
lead up to, and the implementation of, President Trump’s zero-tolerance family separation

policy.
1.

(OPA) What effort, if any, did you make to alert your superiors that the zero-
tolerance policy was resulting in the separation of families?

(OPA) Do you agree with expert assessments that separating kids from their parents
can inflict lifelong trauma and psychological harm?

(OPA) Do you believe that the zero-tolerance family separation policy was effective?
(OPA) What was the desired effect of this policy?

(OPA) Is there currently a process in place to reunite any families that are still
separated? If so, what is that policy?

(OPA) Are you aware of any efforts by the administration to re-implement the
family separation policy or implement another policy that would also have the effect
of separating children from their parents?

You reportedly stated that the zero-tolerance policy resulted in the separation of “only 2,500
people.”

1.

2.

(OPA) Do you believe that all families — including immigrant families — belong
together?

(OPA) Your comment that “only 2,500 people” were affected indicates that you do
not believe that is a lot of people. Do you believe that a family separation policy that
affected 2,500 people is not a significant event?

(OPLA) In recent court filings, the government has stated that over 2,800 children
were separated from their parents in the summer of 2018. In addition, the
Department of Health and Human Services Office of the Inspector General has
stated that numerous more families may have been separated prior to the summer
of 2018. Do you still believe your previous statement that “only 2,500 people” were
victims of family separation to be true?
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Among the people affected by President Trump’s family separation policy are 29 parents from
Central America who crossed into the United States at the Calexico Port of Entry on March 2,
2019. Roughly 17 of these 29 parents are currently in immigration detention. As the author of the
Families Belong Together Act, I believe that each of that parents who were the victims of the
Trump administration’s family separation policy should be provided a path to citizenship so that
they can reunite with their children and receive much needed medical attention in this country.

1. (OPLA) As the Acting ICE Director, you should certainly be aware of the status of
these cases. When will each of the parents currently in detention be released from
detention?

2. (OPA) A few small nonprofits were able to raise a set of funds to bring these families
back to the United States. Do you believe that the government does not have the
resources to bring parents, who fell victim to the family separation policy, back to
the United States?

3. (OPA) What process is in place in the event that other parents who are victims of the
family separation policy seek to return to the United States? If there is no policy
currently in place, when will there be?

On April 23, 2018, the Commissioner of CBP, the Director of U.S. Citizenship and Immigration
Services, and the Director of ICE sent a memo to Secretary Nielsen titled “Increasing
Prosecutions of Immigration Violations.”

1. (OPA) Did you have any involvement in the memo, including providing any advice
or counsel on issues related to this memo?
2. (OPA) If so, what was the content of this advice or counsel?

Section 4.4 of the Operations Manual ICE Performance-Based National Detention Standards
states: “At no time shall a pregnant detainee be restrained, absent truly extraordinary
circumstances that render restraints absolutely necessary.” Section 4.4 also guarantees pregnant
detainees “access to specialized prenatal care, pregnancy testing, comprehensive counseling and
assistance, postpartum follow up, lactation services, and abortion services.” Earlier this year, a
24-year old Honduran woman had a miscarriage while in immigration detention. She had spent a
total of four days in immigration detention — three in CBP custody and one in ICE custody. This
recent tragedy has renewed my concern that ICE is unnecessarily detaining, shackling, and
denying adequate medical care to pregnant women in immigration custody.

1. (OPA) The number of undocumented women who have lost their pregnancies while
in government detention is reported to have greatly increased during President
Trump’s tenure. Do you have a plan to reverse this trend and ensure the safety of
expectant mothers?

2. (OPA) Would you support legislation barring the shackling of pregnant women? If
not, why not?

b)(3)
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3. (ERO) Please provide a list of every documented instance during your tenure as
Acting Director of ICE where an ICE officer restrained or shackled a pregnant
woman. Please include the facts and reasoning behind the decision to shackle or
restrain the pregnant woman.

4. (OPA) Do you believe that there should be a presumption in favor of releasing
pregnant women from immigration detention? If not, why not?

(b)(3)

The current level of appropriations is sufficient for ICE to detain an annual average of 45,274
individuals on a daily basis. In order to reach that annual average, appropriators have calculated
that the agency must decrease its detention population to 40,520 by the end of the fiscal year to
account for overspending in the first half of the year. However, as of early March, there were
roughly 50,000 individuals in ICE custody, which is higher than the number of individuals that
were in custody when the bill was signed.

1. (OPA and ERO) What is your plan to work towards reducing the number of people
in ICE custody to 40,520 by the end of the year? Please provide a specific timeline
and proposal including steps to be taken and the numeric goals to be achieved by
the fiscal year’s end.

When Congress appropriated funds for the Department of Homeland Security last March, it
required ICE to “complete and make public an initial report regarding any in-custody death
within 30 days of such death, with subsequent reporting to be completed and released within 60
days of the initial report.” ICE failed to meet this basic requirement. Past administrations have
issued death reports that have been nearly 30 pages in length. However, last year, the ICE
website contained death reports that were only a few pages in length. The brevity of these reports
concerns me because ICE must conduct meaningful and detailed retrospective reviews of the
death of anyone in its custody.
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1. (OPR and ERO) Do you have an explanation for the decrease in both the quality and
length of the reports?

b)(3)

2. (OPR and ERO) Is ICE creating more fulsome reports that are not released to the
public?

(b)(3)

3. (OPR and ERO) A news report published on November 26, 2018 noted that an
autopsy of Roxsana Hernindez Rodriguez — a transgender woman who died in ICE
custody —concluded that Ms. Hernindez Rodriguez had likely suffered physical
abuse, including blunt-force trauma “indicative of blows, and/or kicks,” prior to her
death. However, the death report for Ms. Hernindez Rodriguez contains no
mention of any physical abuse. Can you explain why this information was excluded
from the report concerning her death?

(b)(3)
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b)(3)

I am concerned by the lack of regulations or enforceable standards for private detention facilities.
Detainees are a vulnerable population, and many of them are without legal representation to help
ensure fair and humane treatment. Private detention facilities are particularly concerning because
they are incentivized to do whatever they can to cut costs, increase the number of detainees, and
maximize profits.

1. (ERO) What has been done to mitigate the effects of perverse incentives?

2. (ERO) What does ICE do to ensure humane treatment in private facilities?

3. (OPR) When there are news reports detailing inhumane treatment in private
detention facilities does ICE investigate those reports?

(b)(3)

4. (ERO) What are the consequences, if any, for failing to meet the Operations Manual
ICE Performance-Based National Detention Standards?

5. (ERO) What standards is your office implementing when determining whether to
grant a waiver of contractual obligations, as discussed in recent Department of
Homeland Security Office of Inspector General reporting?

Nomination of Ronald D. Vitiello to be Assistant Secretary for
Immigration and Customs Enforcement, United States Department of Homeland Security
Questions for the Record
Submitted March 27, 2019

QUESTIONS FROM SENATOR COONS

1. You were the Acting Deputy Commissioner of Customs and Border Protection (CBP)
when the Department of Justice implemented the zero tolerance immigration enforcement
policy.

a. (OPA) What was your involvement with the creation and implementation of the
zero tolerance policy?

(b)(3)
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(b)(3)

b. (OPA) Prior to the implementation of the zero tolerance policy, did you
understand that the policy would result in the separation of children from their
parents?

c. (OPA) Were you aware that family separations as a result of the zero tolerance
policy could have health impacts on children?

d. (OPA) Were you involved in any discussions with medical and mental health
experts about the potential impacts of the zero tolerance policy on children?

e. (OPA) Please describe your role in the preparation and planning process for
keeping track of migrant children who would be separated from their parents.

f. (OPA) Please describe your role in the preparation and planning process for
reuniting children with their parents.

g. (OPA) What was your involvement with President Trump’s decision to end
family separations?

2. On April 6, 2018, Attorney General Sessions announced a zero tolerance policy that
resulted in CBP separating thousands of children from their families at the border before
the President rescinded the policy on June 20, 2018, amidst a national outcry. According
to a January 2019 report by the Office of Inspector General for the Department of Health
and Human Services (HHS), “[t]housands of children may have been separated . . .
beg[inning] in 2017.”

a. (OPA) At any point in 2017 or 2018, before the zero tolerance policy was
rescinded, did you express concern to anyone at CBP, or the Department of
Homeland Security (DHS) generally, about the impact of the zero tolerance
policy?

b. (OPA) Did anyone at CBP, or DHS generally, raise concerns to you about the
impact of the zero tolerance policy? If so, did you share their concerns with
anyone?

3. InaJune 14, 2018, interview on MSNBC about the zero tolerance policy, you were asked
by Ali Velshi if you would change anything if you were in charge of policymaking. You
responded that you would not change anything because “we need to send the message
that crossing the border is illegal.” With the benefit of hindsight, would you still support
the implementation of the zero tolerance policy?

4. (OPA) Do you believe that the separation of families is consistent with the fundamental
values of the United States?
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5. (OPA) Do you support a “binary choice policy, which could once again lead to family
separations by requiring parents to choose between allowing their children to be released
from custody alone after 20 days or remaining detained together as a family?

6. (OPA) Will you commit that if confirmed to lead Immigration and Customs Enforcement
(ICE), you will not advocate for any policy that will have the effect of separating migrant
children from their parents, even if family separation is not the goal of the policy?

7. (OPA) On November 15, 2018, at your nomination hearing before the Senate Committee
on Homeland Security and Governmental Affairs, in response to Senator Hassan’s
request, you would not commit to stop pursuing an increased ability to detain children
and changes to the Flores v. Reno settlement agreement. Will you commit to not
pursuing increased authority to detain children if you are confirmed?

a. (OPA) You previously stated that family detention facilities are “not . . . a burden
to stay in.” Are you aware of the health impacts of detention for children?

b. (OPA) What steps have you taken to ensure that children in detention receive
adequate medical care and treatment?

8. (OPA) If confirmed, will you reinstate ICE’s policy of a presumption of release for
pregnant detainees?
a. (OPA) Are you aware of the health risks that pregnant women and their
developing children face when detained?
b. (OPA) What steps have you taken to ensure that pregnant detainees receive
sufficient prenatal care?

(b)(3)

c. (OPA) What steps have you taken to reduce the rising number of miscarriages
experienced by detained women?

b)(3)
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0.

10.

11.

12.

13.

14.

b)(3)

(ERO) What steps have you taken as acting director of ICE to pursue more cost effective
and humane alternatives to detention?

(ERO) In 2017, the Trump administration terminated the Family Case Management
Program, which cost only $38 per family per day and yielded over 99% compliance rates
with ICE appointments and immigration court hearings. Would you support reinstating
the Family Case Management Program or the implementation of other innovative
alternatives to detention?

Please describe your involvement in ICE’s use of information about potential sponsors of
unaccompanied migrant children to arrest undocumented individuals.
a. (ERO) How many arrests have stemmed from CBP or HHS sharing information
with ICE that it obtained from unaccompanied children about potential sponsors?
b. (OPA) Do you agree that arresting individuals who have offered to sponsor
unaccompanied children results in children spending longer periods of time in
federal custody?
¢. (OPA) Do you believe that potential sponsors for unaccompanied children should
be an enforcement priority for I[CE?

(OPA) In 2015, you tweeted that the Democratic Party should be renamed the
“liberalcratic party or the NeoKlanist Party.” At your nomination hearing before the
Senate Committee on Homeland Security and Governmental Affairs on November 15,
2018, you stated that the posting of this tweet was a “mistake” and that you were “trying
to make a joke.” You further described your tweet as a “momentary lapse of judgment.”
If you are confirmed to lead U.S. Immigration and Customs Enforcement, you will direct
and oversee more than 20,000 law enforcement officers and personnel who are tasked
with enforcing U.S. immigration laws. Employing good judgment and demonstrating
integrity in that role could not be of higher importance. Does tweeting an offensive joke
because of a momentary lapse of judgment demonstrate the judgment and integrity
required to lead U.S. Immigration and Customs Enforcement?

b)(3)

(OPA) In 2016, you tweeted a picture comparing then-candidate Trump to Dennis the
Menace with the caption: “This I can tell you. 100%.” What did you mean by that?

(OPA) In September 2018, you attended and were interviewed at the annual event for the
Federation for American Immigration Reform (FAIR), entitled “Hold Their Feet to the
Fire.” The Southern Poverty Law Center classifies FAIR as a hate group.
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a. (OPA) Were you aware that the Southern Poverty Law Center classifies FAIR as
a hate group before you attended and were interviewed at FAIR’s annual event?

b. (OPA) Have you ever attended any other events hosted by FAIR?

c. (OPA) Are you aware of any other events hosted by hate groups that you have
attended as Acting Director of ICE?

d. (OPA) If confirmed, will you commit to determining whether any events you may
be scheduled to attend during your tenure are hosted by hate groups and, if so, to
not attend?

15. At the September 2018 FAIR event, you seemed to dismiss the severe harm caused by the
family separations at the border by stating that “only 2,500 people were affected by that
situation.”

a. (OPA) Do you agree that more than 2,500 family members were separated at the
border?

b. (OPA) Do you agree that the family separations caused significant harm for every
family involved?

c. (OPA) Do you agree that the family separations spread fear in immigrant
communities and caused pain to individuals who were not directly affected?

16. Following your nomination, for the first time in its history, the National Immigration and
Customs Enforcement Council of the American Federation of Government Employees
took an official position of opposition to a presidentially appointed federal official.

a. (OPA) If you are confirmed, what actions will you take to improve your
relationship with the National ICE Council and its members?

b. (OPA) The Council expressed concern that you do not possess “the highest
caliber of leadership.” What steps will you take to improve your leadership if you
are confirmed?

17. In a February 12, 2019 letter opposing your nomination, the National ICE Council
asserted that you “[p]rohibited [w]histleblowers from [g]oing to [w]ork.” The Council
stated that you “ordered that certain federal employees not be permitted to report to work
and perform their official duties as federal employees.”

a. (OPA) Have you ever prohibited whistleblowers from going to work?

b. (OPA) Since June 30, 2018, how many ICE whistleblowers have not been
permitted to report to work?

b)(5)

c. (OPA) How many ICE whistleblowers are currently not permitted to report to
work?

(0)(3)
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d. (OPA) If confirmed, what steps will you take to ensure that ICE whistleblowers
do not face retaliation?

b)(3)
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Nomination of Ronald D. Vitiello
Assistant Secretary for Immigration and Customs
Enforcement
U.S. Department of Homeland Security Questions for the
Record Submitted March 27, 2019

QUESTIONS FROM SENATOR BOOKER

1. On November 2, 2015, in response to a tweet from Mark Levin asking for alternative
names for the Democratic Party, you published a tweet that said, “@marklevinshow
the liberalcratic party or the NeoKlanist Party.”! When you testified before the
Senate Homeland Security and Governmental Affairs Committee you said the
following about the tweet:

It was a mistake. [ was trying to make a joke. I thought it was a
direct message. | wasn’t familiar with how the platform worked,
as it related to that. I did not mean to suggest that the party is
somehow against American values or — and | deeply regret that [
did it. It was a momentary lapse of judgement and I apologize.?

a. (OPA) You characterized this tweet as a momentary lapse in judgment. How
can you assure members of the Senate that you will not have similar
momentary lapses in judgment as Director of U.S. Immigration and Customs
Enforcement (ICE)?

b)(3)

b. (OPA) You also characterized the tweet as a joke. In that
moment, why did you think it was funny to compare a major
American political party to the KKK?

c. (OPA) Can you please explain the link between the Democratic
Party and the KKK that you believe made your “joke” make
sense?

2. During your nominations hearing before the Senate Homeland Security and
Governmental Affairs Committee, Senator Peters asked you several questions about
an appearance you made at an event hosted by Federation for American Immigration
Reform (FAIR).? He made you aware of the fact that the Southern Poverty Law
Center

I'Kate Prengel, Trump’s Pick to Lead ICE Once Compared Him to Dennis the Menace, HEAVY (Nov. 28,
2019), https://heavy.com/news/2018/1 I/trumps-ice-dennis-the-menace-vitiello/.
2 Nominations of Ronald D. Vitiello to be Assistant Secretary for Immigration and Customs Enforcement, U.S.
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Department of Homeland Security, and Richard §. Tischner, Jr., to be Director of the Court Services and
Offender Supervision Agency for the District of Columbia, Before the S. Comm. on Homeland Sec. and
Governmental Affairs, 115th Cong. (2018) (statement of Ronald D. Vitiello to be Assistant Secretary for
Immigration and Customs Enforcement, U.S. Dep’t of Homeland Sec.), available at
http://www.cq.com/doc/congressionaltranscripts- 541739871.

Id.

(SPLC) classified Fair as a hate group.* When Senator Peters asked you if you
know about that classification you said, “I did not know that.””

a. (OPA) Since your hearing on November 15, 2018, have you had a chance to
review the SPLC’s explanation of FAIR and why it designates it as a hate
group? If not, why?

b. (OPA) Do you believe it is appropriate for government officials to associate
themselves with organizations that are classified as a hate group?

3. FAIR was founded in 1979 by John Tanton who has made numerous controversial
anti- immigrant statements.® He once said, “As Whites see their power and control
over their lives declining, will they simply go quietly into the night? Or will there be
an explosion.”” He also said, “I've come to the point of view that for European-
American society and culture to persist requires a European-American majority, and
a clear one at that.”

a. (OPA) What is your reaction to these quotes?

(OPA) Do you believe these quotes represent the best of American values?

c. (OPA) How would you respond to someone who is concerned about your
ability to lead one of the nation’s most important law enforcement agencies
given your association with a racist and anti-immigrant organization?

=2

4. In 1997, Dan Stein, the President of FAIR, said in an interview, “Immigrants don’t
come all church-loving, freedom-loving, God-fearing . . . . Many of them hate
America, hate everything that the United States stands for. Talk to some of these
Central Americans.”® You are nominated to be the Director of ICE at a time when
thousands of Central American migrants are coming to the United States to seek
asylum because of horrible violence and poverty in their home countries.

a. (OPA) What is your reaction to Dan Stein’s statement?

b. (OPA) What kind of message do you think this statement sends to Central
American migrants that the individual nominated to be the Director of ICE
participated in an event hosted by an organization whose president makes such
troubling remarks?

c. (OPA) Are you willing to publically repudiate these types of baseless,
divisive and hateful characterizations of immigrants?
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4 See Southern Poverty Law Center, Federation for American Immigration Reform (last visited Mar. 22,
2019), https://www.splcenter.org/fighting-hate/extremist-files/group/federation-american-immigration-

reform.

SId.
61d.
Id.
SId.

5.

In 2019, the Department of Homeland Security Office of Inspector General issued a
report on ICE detention and wrote, “Although ICE employs a multilayered system to
manage and oversee detention contracts, ICE does not adequately hold detention
facility contractors accountable for not meeting performance standards.” The report
went on to say, “Instead of holding facilities accountable through financial penalties,
ICE issued waivers to facilities with deficient conditions, seeking to exempt them
from complying with certain standards.”"”

a. (OPA) What is your plan to hold detention facility contractors accountable
and ensure that these operators meeting either the National Detention
Standards, 2008 Performance-Based National Detention Standards, or 2011
Performance-Based National Detention Standards?

(b)(3)

b. (OPA) Do you commit to penalizing facility contractors who are not in
compliance with performance standards and not use waivers?

c. (OPA) Do you plan to review the existing detention standards and propose
adopting the American Bar Association’s Civil Immigration Detention
Standards? If not, please explain why.

6. Over the past few years, ICE has demonstrated a troubling lack of fiscal discipline. For

instance, in FY 2018, the Department of Homeland Security reprogrammed $200
million to ICE from other agency accounts to cover the costs of immigrant detention
and removal.!! This reprogramming included $10 million from the Federal Emergency
Management Agency when the federal government was trying to respond to hurricanes
and forest fires that were destroying communities all over the United States.! In fact,
Congress has expressed repeated alarm regarding this overspending and wrote in a
2019 report accompanying the Department of Homeland Security Appropriations Act
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that there are “persistent and growing concerns about ICE’s lack of fiscal discipline,
whether real or manufactured, and its inability to manage detention resources within
the appropriations made by law without the threat of anti-deficiency.”"?

a. (OCFO) Do you expect ICE to request that funds be preprogrammed this
fiscal year to cover the costs of detention and removal operations?

? DEP’T OF HOMELAND SEC. OFFICE OF INSPECTOR GEN, ICE DOES NOT FULLY USE CONTRACTING TOOLS TO HOLD
DETENTION FACILITY CONTRACTORS ACCOUNTABLE FOR FAILING TO MEET PERFORMANCE STANDARDS (2019),
https://www.oig.dhs.gov/sites/default/files/assets/2019-02/0IG-19-18-Jan19.pdf.

I(l]d.

" Detention Watch Network, ICE’s Fiscal Mismanagement: Deceit and Abuse,
https://www.detentionwatchnetwork.org/sites/default/files/I CE%E2%80%99s%20Fiscal%20Mismanagement-
%20Deceit%20and%20Abuse.pdf (last visited Mar. 27, 2019).

21d.

I* Senate Committee on Appropriations, S. Rept. 115-283, Report to Accompany S. 3109, Department of
Homeland Security Appropriations Bill, 2019, June 21, 2019, https://www.congress.gov/congressional-
report/115th- congress/senate-report/283/1.

b. (OCFO) Do you commit to ensuring that ICE is not spending more
American taxpayer dollars than Congress has appropriated to the agency?

c. (OCFO) What is your plan to reign in ICE spending and ensure that the
agency will not exceed congressionally appropriated spending levels?

7. Prior to the Trump Administration, it was ICE’s policy that pregnant women should
not be placed in detention “absent extraordinary circumstances or the requirement of
mandatory detention.”'* However, in December 2017, ICE reversed that policy and
now handles pregnant women like any other detainee.'” The President of the American
Immigration Lawyers Association called this policy an “egregious human rights
offense” and said, “Detention creates serious health risks, and many women have
medical needs that cannot typically be addressed in a detention setting.”'®

a. (OPA) Do you agree that “[d]etention creates serious health risks, and many
women have medical needs that cannot typically be addressed in a detention

setting”? If not, please cite what resources you are relying on to support your
answer.

b)(3)
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(b)(3)

b. (OPA) Do you plan to reverse this policy if you are confirmed? If not, please
explain.

8. When you testified before the Senate Homeland Security and Governmental Affairs
Committee, you were asked about the role you played in the Trump Administration’s
“zero-tolerance” policy that led to the separation of thousands of immigrant children
from their parents.'” Senator Peters asked you, “[W]hy didn’t you or anyone recognize
that family separations that would occur could cause a massive outcry from the
public.”'® In response, you said, “What we were trying to do at CBP and in the
Department was not separate families, but apply consequences as the Justice
Department leaned forward and offered up additional prosecutorial resources as a so-
called zero tolerance policy.”"”

Senator Peters pressed you on this and asked you whether “it was clear that families
would be separated at that point.”** You answered, “That would have been a
consequence.”?! In other words you were aware that implementing the “zero-
tolerance” policy would result in the separation of immigrant children from their
parents.

4 Thomas Homan, Executive Associate Director, Memorandum for U.S. Immigration and Customs Enforcement
re: Identification and Monitoring of Pregnant Detainees (Aug. 15, 2016),
https://www.ice.gov/sites/default/files/documents/Document/2016/11032.2_IdentificationMonitoringPregnantDetain
ees.pdf.

I5 See Ice Directive 11032.3: Identification and Monitoring of Pregnant Detainees (Dec. 14, 2017),
https://www.ice.gov/sites/default/files/documents/Document/2018/11032 3 PregnantDetaines.pdf.

'® Press Release, American Immigration Lawyers Association, ICE Formalizes Inhumane Detention Policies
for Pregnant Women (Mar. 29, 2018), https://www.americanimmigrationcouncil.org/news/ice-formalizes-
inhumane- detention-policies-pregnant-women.

17 Nominations, supra note 2.

18 1d.

¥ 1d.

20 .!(d.

2 d.
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a. (OPA) Did you ever object to the “zero-tolerance™ policy before it was
instituted?

b. (OPA) Do you believe it is in the best interest of immigrant youths’ health
to separate them from their parents at the Southwest border?

c. (OPA) Do you believe it is morally right to separate immigrant children
from their parents at the Southwest border?

d. (OPA) Do you believe separating immigrant youth from their parents at the
Southwest border is in keeping with the ideals and values that are at the core
of the United States?

9. When you attended FAIR’s event referenced in question 2, you did a radio interview
and talked about the implantation of the “zero-tolerance” policy. During the interview,
you said:

During the zero-tolerance policy, the Justice Department came to
us and said you do not now have to exempt anybody from
prosecution who crosses the border between ports of entry. So
CBP went about identifying people who crossed the border
illegally, whether they had children or not, and set them up for
prosecution. Well, like in the state, if you don’t pay your taxes or
if you rob a bank and you live at home with children, when the
police come to arrest you, you’re going to be separated from
your children. So it’s not the police’s intent to separate you, and
it wasn’t out intent to separate families. It was our intent to hold
people to account for the illegal activity that they did.*?

During the interview you also said “only 2,500 people were affected by that
situation” referring to the thousands of migrant children who were separated from
their parents.?’

a. (OPA) Do you stand by those comments?

b. (OPA) Was the separation of migrant children from their parents meant to
serve as a deterrent?

c. (OPA) Why did you downplay the significant number of migrant children
who were separated from their parents?

2 Interview on Tom Roten Morning Show (Sept. 5, 2018), at 48:00, https://www.iheart.com/podcast/512-tom-
roten- morning-show-28270078/episode/trms-in-dc-hold-their-29805421/.
BId.
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Questions for the Record for Mr. Ronald Vitiello, Deputy Director and Senior Official
Performing the Duties of Director for U.S. Immigration and Customs Enforcement (ICE)

Senator Richard J. Durbin
March 27, 2019

For questions with subparts, please provide a separate response for each subpart.

1.

On July 3, 2018, I submitted questions to you and other Trump Administration officials
following a June 28, 2018 briefing on the Administration’s family separation policy I received
from you and other officials. Senators Grassley, Feinstein, Tillis, and Cruz also received this
briefing. The Administration’s briefers were unable to answer questions at the briefing and it
was agreed that the briefers would respond to written follow-up questions.

Senator Cruz’s office compiled questions from the Senators who had attended the briefing and
informed my office that they were submitted to the Administration in July 2018. I never
received a response to the questions I submitted almost nine months ago.

Please provide responses to these questions, which are included as Attachment 1.
(Instructed by majority counsel to disregard — removed from document)

(OPA) Do you think the Trump Administration’s zero-tolerance policy has been a
success?

(OPA) Was it appropriate for a Federal district court judge to order the reunification of
families who were separated as a result of the zero-tolerance policy, as Judge Dana
Sabraw did on June 26, 2018? If so, why? If not, why not?

On June 17, 2018, DHS Secretary Nielsen stated on Twitter: “We do not have a policy of
separating families at the border. Period.” Was this an accurate statement?

(OPA) At your November 15, 2018 confirmation hearing before the Senate Homeland Security
and Governmental Affairs Committee, you stated in response to a question from Senator Peters
about the Trump Administration’s family separation policy:

What we were trying to do at CBP and in the Department was not separate families,
but apply consequences as the Justice Department leaned forward and offered up
additional prosecutorial resources as a so-called zero tolerance policy.

And so when the Justice Department stepped up and said that they would do more
prosecutions. We put instructions in place to take advantage of that.

Were you aware that the separation of families would necessarily occur as a direct
outcome of the application of consequences you described?

(OPA) At your November 15, 2018 confirmation hearing, Senator Carper asked you, “[I]f
confirmed, how would you avoid repeating the errors in judgment in planning that allow the
family separation policy to occur?” You responded:
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So it wasn’t a family separation policy. It was an increased level of prosecution.
Right? The Department of Justice said, we -- they would involve resources to give
us a zero tolerance for people who crossed the border in between the ports illegally.
And so, the lesson learned there is, we did spend a lot of time in this setting urging
Congress to close these loopholes, to give us an opportunity to let people have
their due process rights and then removed when they were eligible for relief under
the INA. So we’d like to have that opportunity. But in the case of what did happen,
we should’ve been more — we should have leaned forward more on explaining the
whole process and being ready for the public outcry that occurred.

It seems from your response that the lesson the Trump Administration learned from
this debacle of the Administration’s own creation was to explain the Administration’s
policy more clearly. Were any lessons learned about whether the policy of separating
families was just and effective?

7. (OPA) President Trump’s previous nominee to head ICE, Thomas Homan, made a series of
inflammatory and inaccurate statements, including one which led to the resignation of an ICE
spokesman who said he “didn’t want to perpetuate misleading facts.” For example, Mr.
Homan:

e Reportedly referred to undocumented immigrants by the derogatory term “tonks”;

e (alled for the criminal prosecution of elected officials who represent jurisdictions that
limit their involvement in immigration enforcement;

e Compared the Mayor of Oakland, California to a “gang lookout™; and

e Falsely suggested that an undocumented immigrant was responsible for wildfires in
Sonoma County and that therefore California state law limiting involvement with
immigration enforcement was to blame for the wildfires.

a. (OPA) What is your reaction to these remarks?

b. (OPA) If you are confirmed, how would your leadership of ICE be different than Mr.
Homan’s?

¢. (OPA) Have you ever used the term “tonk” or any other derogatory term to refer to
immigrants or minorities? If so, please explain.

8. (OPA/OPP) In your response to written questions submitted following a May 23, 2017 Senate
Judiciary Immigration Subcommittee hearing titled “Building America’s Trust Through Border
Security: Progress on the Southern Border,” you appeared to credit the Trump Administration’s
immigration enforcement policies for the decline in border apprehensions in FY 2017.
Responding to a question from Senator Grassley, who asked, “Do you agree that President
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10.

11.

Trump's return to normal enforcement policies 1s a major reason for the decrease in border
apprehensions and illegal entry to the United States?” you stated:

Since the inauguration and issuance of Presidential Executive Orders regarding
immigration policies, the U.S. Border Patrol has encountered a significant decrease in the
flow of illegal aliens migrating to the US. Interviews have indicated migrants are hesitant
to come to the U.S. due to increased removals, perceived enhancements to border security
(e.g. border wall, increased man-power, etc.), and changes to immigration policies that do
not permit them remain in the U.S. if apprehended.

Senator Grassley also asked you to explain what authorities CBP has under current law “to
secure the border and enforce our immigration laws,” to which you responded: “CBP has broad
authority to secure the border and enforce the nation’s immigration laws, as well as many other
laws on behalf of numerous federal agencies at the border.”

Senator Grassley went on to ask, “Is any new legislation necessary to help your agency better
enforce the law, or is this really just a matter of resources?” You responded by praising two
House bills from last Congress, Kate's Law and No Sanctuary for Criminals Act. You added
that CBP supports legislation giving the agency the flexibility to waive the polygraph exam for
certain individuals.

You did not mention the Flores Settlement Agreement, a longstanding agreement in place to
protect immigrant children. Yet according to a recent news report (available at
https://www.washingtonexaminer.com/news/ice-chief-congress-could-end-unmitigated-crisis-
on-border-with-one-legal-tweak) you are now saying that because of Flores, “the U.S.
immigration system is bound to collapse as a result of the record-high levels of unaccompanied
children and families arriving at the southwest border since October” and that, “There’s an
absolutely unmitigated crisis going on at the southwest border."

You credited the Trump Administration’s immigration policies for a decreased flow of
northbound illegal immigration in FY 2017. Doesn’t the Trump Administration also
bear responsibility for the situation at the Southern border now, which you have
characterized as an unmitigated crisis?

(ERO) Do you support an increase in funding and deployment of ICE’s Alternatives to
Detention program?

(ERO) Do you agree that Alternatives to Detention are more cost-effective for the
taxpayer than family detention facilities?

a. (ERO) Will you commit to requiring that the 2011 Performance-Based National
Detention Standards (PBNDS 2011) be expeditiously implemented at all ICE
detention facilities, including contract facilities?
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12.

13.

14.

15.

16.

b. (ERO) Will you commit to requiring that any new ICE detention facility contract
approved during your leadership will require compliance with PBNDS 2011?

(OPA) Has the polygraph exam requirement for Customs and Border Protection law
enforcement positions elicited admissions of serious criminal conduct by certain job
candidates?

ICE’s website for job applicants (https:/www.ice.gov/careers/fags) states that ICE conducts
pre-employment polygraph screenings for law enforcement positions.

a. (OPP) When did this policy begin?

b. (OPR/OPP) Does ICE use the Test for Espionage, Sabotage, and Corruption (TES-C),
the standard Law Enforcement Pre-employment Test (LEPET) test, or a different
polygraph examination?

¢. (OPR/OPP) Does ICE perform a pre-employment polygraph screening for all
applicants for law enforcement positions or are there exceptions to this requirement?

d. (OPR) How many such exams has ICE conducted and what is the passage rate for
exams conducted at ICE since the policy began?

In 2016, the Homeland Security Advisory Council’s CBP Integrity Advisory Panel noted that
“integrity could be enhanced further by periodic random and targeted polygraph examinations
on a post-hire basis of CBP law enforcement personnel.”

a. (OPA/OPR/OPP) Do you agree with this recommendation?
b. (OPA/OPR/OPP) Could post-hire polygraph testing enhance integrity at ICE?

At your November 15, 2018 confirmation hearing before the Senate Homeland Security and
Governmental Affairs Committee, you stated: “I also appreciate the Committee's important
oversight role, and I am committed to ensuring that our agency remains accountable to
Congress and the taxpayers.”

a. (OPA) Do you commit that, if you are confirmed, under your leadership ICE will
expeditiously and thoroughly respond to requests for information from all Members
of the Senate Judiciary Committee, regardless of their party affiliation?

b. (OPA) What steps have you taken, and do you plan to take, to enhance ICE’s

accountability to Congress and the American people?

a. (ERO/OPLA) Please explain, with specific examples, how you have directed the use of
prosecutorial discretion in deploying ICE detention and removal resources.
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17.

18.

19.

20.

21.

22.

(ERO/OPA) Do you believe there are circumstances where it is appropriate for ICE to
grant a stay of removal to an undocumented immigrant who is removable under the law?
Have you ever ordered or approved the granting of such a stay of removal?

(OPA) During his confirmation hearing, USCIS Director Francis Cissna committed to
maintaining the existing Deferred Action for Childhood Arrivals (DACA) guidelines and
to ensuring that individuals only lose DACA if they have violated the terms of DACA.
Will you make the same commitment?

(ERO) At your November 15, 2018 confirmation hearing, Senator Hassan asked you whether
you “accept findings of pediatricians in the United States of America that detaining children
provides long-term psychological harm to those children, yes or no?” You did not answer the
question directly. You stated, “I understand the report. Yes.” Please answer this question
directly.

(OPA/ERO) ICE official Matthew Albence characterized ICE’s family detention facilities as
being “more like a summer camp” at a Judiciary Committee hearing last year. Do you agree
with this characterization?

At your November 15, 2018 confirmation hearing, in response to a question from Senator
Peters about whether there is an upper limit to how long a child should be detained in your
view, you responded: “Well the law gives us upper limits. What we’re -- in this discussion,
what is -- what we’re trying to seek is full opportunity in the due process and that requirement.
And then when it -- if they're not subject to relief, then they’re held only long enough to
remove them.”

(OPA) Please explain, legal restrictions aside, whether you believe there is an upper limit
to how long a child should be held in immigration detention, and, if so, what this upper
limit is?

On May 5, 2017, ICE reversed a decades-long bipartisan policy of issuing stays of removal for
beneficiaries of private immigration bills when the Chairman of the Senate Immigration
Subcommittee requests a report on the beneficiary. This action was taken without consulting
Congress. As a result of ICE’s decision, private bill beneficiaries are now subject to
deportation even though legislation to provide for their relief is pending in Congress.

(OCR) Will you commit to working with the Chairmen and Ranking Members of the
Senate Judiciary Committee and Immigration Subcommittee to reevaluate ICE’s May 5,
2017 policy change?
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Nomination Ronald D. Vitiello to be Director of Immigration and Customs Enforcement
U.S. Department of Homeland Security
Questions for the Record
March 27, 2019

QUESTIONS FROM SENATOR FEINSTEIN

1. As part of ongoing litigation in federal district court, the administration has identified 2,816
children who were separated from their parents or legal guardians and detained as of June 26,
2018, as part of the administration’s zero tolerance policy. (Ms. L v. U.S. Immigration and
Customs Enforcement, et al. (2018)) However, the Inspector General for Health and Human
Services concluded in January 2019 that “thousands™ more children may have been separated
from their families under this policy and released prior to June 26, and 118 children were
separated between July and November 2018.

At the September 2018 “Hold Their Feet to the Fire” convention of the Federation for
American Immigration Reform (FAIR), you stated that “only 2,500 people were affected” by
family separation. (Interview with Tom Roten Morning Show (Sept. 5, 2018))

a. (OPA) When you stated that 2,500 people were affected by the zero tolerance policy,
were you aware of the administration’s own court filings that identified hundreds
more separated children?

b. (OPA) Were you aware that thousands more children were likely separated from
their families prior to June 26?

¢. (ERO/OPLA) What has been done to track down those parents and children who
have been lost and unaccounted for?

d. (ERO/OPLA) I have asked repeatedly for the numbers. When will Congress receive
a full accounting of the family separations? Please specify with a month and year.

e. (OPA) Please describe in full your involvement in planning and implementing the
Trump administration’s zero tolerance policy of family separation. Please include all
recommendations that you provided input into and why you believe each
recommendation was appropriate.

2. On November 15, 2018, you testified before HSGAC that when you implemented the Trump
administration’s zero tolerance policy as Acting Deputy Commissioner of Customs and Border
Protection (CBP), the resulting family separations “were never intended to be permanent.”
However, you also testified that CBP “never contemplated having the systems work
backward” to reunify families, because “the reunification piece is a function of HHS.”
Furthermore, the Inspector General for DHS concluded in September 2018 that there was “no
evidence” of any central database to track and reunify parents and children who were
separated as part of the zero tolerance policy.
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a. (OPA) With no central database to track and reunify separated families, how did you
intend to avoid permanent or long-term family separations?

b. (OPA) Now that it's clear this did not work, what is being done as new families arrive?
Is there a database in place? If not, why not?

¢. (OPA) How did you believe HHS would be able to “work backward” to reunify
separated families, if CBP failed to develop a process for notify HHS which children
were separated at the border and which children arrived unaccompanied? What is
being done to address this problem for those already separated? What is being done
for those separated going forward?

3. On March 13, a complaint filed with the Department of Homeland Security’s Office of Civil
Rights and Civil Liberties stated that Immigration and Customs Enforcement (ICE) kept
several children at the Karnes County Detention Center for 40 days or longer. (See Letter to
Ms. Cameron Quinn and Mr. John V. Kelly from Refugee and Immigrant Center for Education
and Legal Services (Mar. 13, 2019)) As you know, the Karnes facility houses children along
with their fathers.

The group of families represented in the complaint includes a six-year-old boy who was
detained with his father for 41 days, from January through March, before being separated from
his father and moved to a children’s shelter. This boy was allegedly detained for more than
two times the 20-day detention period authorized in the Flores settlement agreement.

a. (OPLA) Do you believe that a 41-day detention period for a child complies with the
terms of the settlement agreement in Flores v. Barr (Flores)?

b. (OPLA) Has ICE disclosed to the court in the Flores case that children were detained
for over 40 days along with their parents at Karnes? If so, please provide the dates
and methods of any such disclosures.

¢. (OPLA/OPA) Will you commit to complying with the Flores settlement agreement by
releasing children from ICE custody after 20 days or less?

4. Reports indicate that ICE is considering plans to stop detaining families at the Karnes County
Detention Center, and instead use the Karnes facility to detain single adults.

a. (ERO) Does ICE, in fact, plan to stop detaining families at Karnes?

b. (ERO) If ICE stops detaining families at Karnes, will you commit to releasing the
parents who are detained there along with their children, to avoid moving children to
shelters when one of their parents is in the United States?

¢. (ERO) IfICE stops detaining families at Karnes, will ICE detain fathers and children
together at an alternative location? How will ICE ensure that the closure of Karnes
does not result in separation of fathers from their children?
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5.

In November 2018, you testified before HSGAC that ICE was discussing the option of
imposing a “binary choice” on parents, to waive their children’s rights to release under the
Flores agreement, or to be separated from their children upon the child’s release in accordance
with Flores. You stated that the “binary choice” alternative would be “a way for [ICE] to meet
the requirement of the Flores settlement agreement while giving people the right to due
process in an immigration proceeding.”

a. (OPLA/ERO) What is being done to ensure children are provided meaningful due
process when they have been separated from their parents?

b. (OPLA/ERO) There are reports parents have been misled by DHS about being
reunited with their children and what their rights are under the law. What is being
done to ensure parents are provided meaningful due process? What is being done to
ensure parents are provided accurate information about their rights?

¢. (ERO/OPR) Has anyone been reprimanded for providing inaccurate information to
parents?

d. (ERO/OPR) What is being done to uncover how parents and children are being
treated?

On December 14, 2017, ICE reversed its policy that favored release of pregnant detainees, and
implemented a policy of detaining pregnant women in accordance with President Trump’s
Executive Order 13768. Meanwhile, in the first two years of the Trump administration,
miscarriage rates of women in ICE custody nearly doubled. (Scott Bixby, Immigrant
Miscarriages in ICE Detention Have Nearly Doubled Under Trump, DAILY BEAST (Mar. 1,
2019))

In February 2019, a 24-year-old woman gave birth to a stillborn baby boy while in ICE
custody at the Port Isabel Detention Center. As of March 2019, 17 infants under the age of one
year were held in immigration custody at Dilley Family Residential Center in Texas, which
lacks specialized medical care facilities for this vulnerable population. (Madeline Buiano,
Babies in Poor Heath at ICE-Run Detention Facility, Says Complaint, THE CENTER FOR
PUBLIC INTEGRITY (Mar. 1, 2019))

On March 5, 2019, I introduced the Stop Shackling and Detaining Pregnant Women Act, along
with Senator Murray, to protect the health and safety of pregnant women and youth by
reinstituting the presumption of release of pregnant women and youth from immigration
detention, prohibiting DHS from shackling pregnant women in its custody, and setting
standards of care and transparency for the treatment of pregnant women and youth.

a. (OPA/ERO) Are you aware that the detention and shackling of pregnant women
poses risks to the health of the mother and of the developing child?
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b. (OPA/ERO) What have you done to address the increase in miscarriages of women in
ICE detention?

¢. (OPA/ERO) Will you commit to reversing the December 14, 2017 directive that
eliminated the presumption that pregnant women and youth should be released from
immigration custody?

7. Current ICE family detention practices cost $319 per detained family member per day.
Meanwhile, federal contract funding for immigration bed space in facilities operated by Core
Civic and Geo Group have increased by over $100 million each since 2016. (Michaela Ross,
Madi Alexander, Paul Morphy, Immigration Spending Surges as White House Calls for More
Funds, Bloomberg Government (Jan. 25, 2019))

Furthermore, prolonged family detention has been opposed by groups ranging from the
American Academy of Pediatrics to DHS’s own Advisory Committee on Family Residential
Centers. Despite these findings, on June 2017, DHS terminated the Family Case Management
Program, an innovative program of alternatives to detention that boasted compliance rates of
more than 99% with both ICE check-ins and with immigration court hearings. The program
cost only $36 per day for an entire family. (Frank Bajak, ICE shutters detention alternative for
asylum-seekers (June 9, 2017))

a. (ERO) Will you commit to re-starting the Family Case Management Program, given
its cost-effectiveness when compared to prolonged family detention, and given the
enrolled families’ high rates of compliance with court proceedings?

b. (ERO) Will you commit to exploring additional models for alternatives to detention as
a humane and cost-effective way to decrease detention of children and families?

8. On September 27, 2018, the DHS Inspector General issued a report documenting poor
conditions and mistreatment of immigrants at the Adelanto ICE Processing Center. The OIG
report indicated that the Adelanto ICE Processing Center potentially violated ICE detention
standards.

When my staff visited Adelanto, several detainees complained about not being able to access
their property that was surrendered to ICE. Specifically, a number of detainees were not able
to retrieve their passport, ID, and original versions of documents from ICE in time to provide
these important documents to the judge when they appeared in court.

Moreover, reports indicate that detainees at Adelanto are engaging in a hunger strike to protest
the conditions in which they are held, including the high cost of food, limited availability of

legal representation, and restricted access to correspondence sent to them by mail.

a. (ERO/OPR) Please provide the most recent inspection report for the Adelanto ICE
Processing Center.

b. Please answer the following questions about Adelanto with specificity:
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i. (ERO) How many doctors are available to detainees at the Adelanto ICE
Detention Center?

ii. (ERO) How many nurses and physicians’ assistants are available at Adelanto?

iii. (ERO) If a detainee becomes ill after arriving at Adelanto, how long, on average,
does the detainee have to wait to be seen by a doctor?

iv. (ERO) On average, how long does it take a detainee at Adelanto to receive
medication after a doctor prescribes it?

v. (ERO) On average, how long do detainees have to wait after arriving at Adelanto
to see a dentist?

vi. (ERO) How many hours per day do detainees at Adelanto spend locked in a cell?
vii. (ERO) How many hours do detainees at Adelanto spend in indoor common areas?

viil. (ERO) How many hours do detainees at Adelanto spend outside?

(ERO) What are the policies at Adelanto and other ICE detention facilities to ensure
that detainees are able to access correspondence, books, and other materials that are
sent to them?

. (ERO) Why are detainees at Adelanto ICE processing facility unable to access their
passports, identification documents, or other documents from ICE in time to provide
these important documents to the judge when they appear in court?

(ERO) How does ICE determine the price it charges for food and other goods at the
commissary at Adelanto?

(ERO) Will you commit to providing ICE detainees with access to their documents in
advance of their hearings in immigration court or federal district court?

(ERO) At what temperature are ICE detention cells kept?

. (ERO) Have any doctors reported to ICE or CBP officials that any detainees became
ill, or that any detainees’ existing symptoms worsened, because of the temperature
settings within the facilities?

In December 2018, the Stanford Law School Immigrants’ Rights Clinic and the ACLU of
Southern California filed a complaint alleging that ICE was failing to allow immigrants at
three detention facilities in California to communicate with their attorneys. (Ernesto Torres,
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10.

Desmond Tenghe, Jason Nsinano, et al. v. U.S. Department of Homeland Security and U.S.
Immigration and Customs Enforcement (2018))

The complaint alleges that detained immigrants are unable to contact their attorneys by phone
because the phone systems in these facilities do not allow them to leave voice mail messages
or navigate automated menus if the call is not answered by a live person. Furthermore, when
immigrants are allowed to meet with their attorneys in person, these meetings are restricted to
locations where their conversations can be overheard.

a. (ERO/OPLA) What does ICE do to disseminate information to detainees at the
Adelanto, Lacy, and Musick facilities about the availability of legal representation?
What about other facilities?

b. (ERO/OPLA) Will you commit to changing the phone systems at ICE facilities in
California to allow immigrants to communicate effectively with their attorneys? If not,
why not?

¢. (ERO/OPLA) Will you commit to providing private areas in ICE detention facilities
where immigrants can meet with their attorneys in a confidential manner, respectful
of attorney-client privilege? If not, why not?

As you are aware, in October 2018, ICE stopped doing pre-release planning for asylum-
seeking families before releasing them into communities along the Southwest Border. There
have been numerous reports of families with children being dropped off at bus stations and
parking lots without being directed to local shelters or other available community resources to
help them reach their ultimate destinations.

The Joint Explanatory Statement accompanying the 2019 Consolidated Appropriations Act
included the following language: “In recent months, ICE has collaborated with organizations
that provide temporary shelter to migrants released from ICE custody. Within the
$114,147,000 increase above the fiscal year 2018 funding level for the Transportation and
Removal Program, ICE is directed to provide for the transportation of migrants to such
shelters based on where collaborating organizations have open sheltering capacity, including
during surge periods. ICE shall immediately notify the Committees in advance of any decision
to deny such transportation.”

a. (ERO) What has ICE done to comply with this directive to “provide for the
transportation of migrants to such [temporary]| shelters based on where collaborating
organizations have open sheltering capacity”?

b. (ERO) Have individual field offices been issued guidance in light of this requirement?
¢. (ERO) Please provide any guidance that has been issued regarding communication

and coordination with community-based organizations to ensure the safe and orderly
release of migrant families.
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11.

12.

d. (ERO) Many of these temporary shelters provide initial medical screenings and
emergency services. These services are typically provided by local government health
workers and private health providers. Has your agency made any effort to share
health screening information (gathered either by ICE or U.S. Customs and Border
Protection) for potential illnesses or injuries that individuals may be experiencing? If
not, why not?

During the Obama administration, ICE agents, officers, and attorneys were permitted to
exercise prosecutorial discretion to promote national security, border security, public safety,
and the integrity of the immigration system. (Memorandum from Director John Morton,
Exercising Prosecutorial Discretion Consistent with the Civil Immigration Enforcement
Priorities of the Agency for the Apprehension, Detention, and Removal of Aliens (June 17,
2011)) On January 25, 2017, the Trump administration ended that discretionary authority with
Executive Order 13768, which directs that immigration laws must be enforced against all
“classes or categories of removable aliens.” As a result, ICE arrested 38,000 immigrants with
no criminal convictions in FY2017, a 146 percent increase over non-criminal immigration
arrests in FY2016. The decision to focus on, and eliminate prosecutorial discretion for, low-
priority individuals has forced immigration courts to spend valuable time on these cases,
thereby adding to the enormous case backlog.

a. (ERO) Please provide the number of ICE arrests since January 2017 involving
individuals with no criminal convictions.

b. (ERO) Please also provide the number of Notices to Appear filed since January 2017
against individuals with no criminal convictions.

¢. (ERO) Please provide the total number of individuals removed by ICE since January
2017 who have no criminal convictions.

d. (ERO) Please provide the total cost of arresting, charging, prosecuting removal cases
against, and deporting the individuals described in Question 9(a)-(c) above.

Recent reporting indicates that ICE has been using information collected by the California
Department of Motor Vehicles (DMV) to conduct enforcement actions against individuals
with no criminal history. This is concerning due to California’s state law allowing residents to
apply for licenses regardless of their immigration status, which was established as a way to
improve public safety and accountability. (Sergio Flores & Tom Jones, DMV Confirms ICE
Has Limited Access to AB 60 License Information, NBC LOS ANGELES (Feb. 20, 2019))

a. (ERO/HSI) How has ICE used information collected by the California DMV in its
targeting of enforcement actions?

b. (ERO/HSI) Has your agency ever utilized the California Department of Justice’s
California Law Enforcement Telecommunications System (CLETS) for immigration
enforcement purposes not involving a criminal justice matter?
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13. On September 2, 2015, you tweeted at Mark Levin that the Democratic Party should be
renamed the “Neo-Klanist” party. In November, you testified before HSGAC that this
statement was “a joke” and a “momentary lapse in judgment,” and that you believed you were
sending it as a direct message rather than a public tweet.

a. (OPA) Was Mark Levin the intended recipient of the tweet that you believed was a
direct message? If not, who was the intended recipient of that remark?

b. (OPA) You said the comment was a joke, can you please explain the joke?
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Senate Judiciary Committee
Questions for the Record from Senator Charles E. Grassley
for Ronald D. Vitiello

Nominee

Director of Immigration and Customs Enforcement
Department of Homeland Security

Cost of Compliance related to Sanctuary Policies

In recent years, many state and local jurisdictions began implementing a policy of not
reporting to ICE the release of criminal aliens from their custody, even when ICE identified the
aliens and specifically requested notification before their release. These are commonly referred
to as “Sanctuary City/State” policies.

The results of these policies are disturbing. In addition to the fact that the American
public faces an increased and unnecessary risk to safety because criminal aliens are at-large in
the community, additional resources are required to locate and arrest these criminal aliens.

1. (ERO) What is the average dollar cost to apprehend an alien, for whom ICE has
identified as illegally present and issued a detainer, after s/he was released from a
sanctuary jurisdiction? In your answer, please speak to the difference in resources and
manpower allocated to an ICE arrest at a local jail versus an instance in which ICE has
zero state/local cooperation.

2. (ERO) To the best of your knowledge, how many detainers were not honored in
FY2017, FY2018, and FY2019 year to date?

3. (ERO) What are the increased risks to public safety when an alien must be arrested
outside of a secure facility and in the community?

Equal Application of Crimes Involving Moral Turpitude (CIMT)

As you may be aware, recent federal court decisions have made it more difficult for the
removal of illegally present aliens with criminal convictions. The use of the outdated categorical
approach to determine if an alien has been “convicted of” various criminal grounds for the
purpose of removal has had a significant impact, rendering many criminal statutes overbroad and
unusable. The term “Crime Involving Moral Turpitude” is vague and open to a wide variety of
interpretations. In some cases, aliens who have been convicted of sexual assault of a minor are
not ultimately found deportable because a Circuit Court is bound to a patchwork of varying state
law definitions, including different statutory requirements. This has completely undermined the
intent of the removal statute, to remove criminal aliens from the United States.
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1. (OPLA) Please explain the effect of Court cases like U.S. v. Auilera-Montes de Oca
and Larios- Reyes v. Lynch on the ability of ICE to remove serious violent criminal
aliens from the United States.

2. (OPLA) How have these cases impacted the safety and welfare of communities in
the United States?

3. (OPLA) What are your recommended remedies to overcome these hurdles to
remove criminal aliens who prey on the most vulnerable in our communities?

Risks Created by the DHS Appropriations Act, 2019, Section 224

The Department of Homeland Security (DHS) Appropriations Act of 2019 provided
funding for Immigration and Customs Enforcement. Pursuant to Section 224, ICE is specifically
prohibited from using appropriated funds to detain or initiate removal proceedings against a
sponsor, potential sponsor, or member of a household of a sponsor or potential sponsor of an
unaccompanied alien child (UAC). Additionally, Section 224 prohibits ICE from using
information solely provided by the Department of Health and Human Services (HHS)
concerning the immigration status of UAC sponsors/potential sponsors to execute on ICE’s
statutory enforcement responsibilities.

4. (ERO) Will this restriction on the use of appropriated funds inhibit the ability of the
federal government to ensure a safe environment into which an unaccompanied alien
child is to be placed?

5. (ERO) Will this restriction inhibit ICE’s ability to ensure that the household to

which a UAC would be released does not include undocumented immigrants with a
criminal record?

6. (HSI) Can smugglers and human traffickers abuse this loophole? How so?

7. (ERO/HSI) With these funding restrictions, how will enforcement actions against
criminal aliens and criminal organizations be impacted?

Page 15
DHS-19-0195-G, 19-0494-F, 19-0495-E-000125

2019-ICLI-00054 1095



Senate Judiciary Committee QFRs for Nominee Vitiello

Questions for the Record
Submitted to Mr. Ronald D. Vitiello
from Senator Kamala D. Harris

Nomination of Ronald D. Vitiello to be Assistant Secretary for Immigration and Customs
Enforcement, U.S. Department of Homeland Security
Senate Committee on the Judiciary
March 27, 2019

Coercion of Separated Parents to Relinquish Legal Richts

In August 2018, legal advocates filed a complaint with the Department of Homeland Security
Office of Inspector General (DHS OIG) and the Department of Homeland Security Office of Civil
Rights and Civil Liberties (CRCL) alleging that ICE employees engaged in coercion and abuse in
order to compel immigrant parents who had been separated from their children to forgo their legal
rights, including their right to reunify with their children or to lawfully seek asylum. The
complaint alleged verbal and physical threats, insults, denial of food, withholding of feminine
hygiene products from parents, and false claims to parents that their children would be
permanently taken from them.

1. (OPA) When did you become aware of these allegations?

During your nomination hearing on November 15, 2018, you committed to meaningfully
following up on these allegations.

2. (OPR/ERO) What actions, if any, did ICE take in response to these allegations?
Please provide written documentation.

3. Has ICE conducted its own inquiry into these allegations?

a. (OPR/ERO) If so, when will the inquiry be completed and will you publish it?
b. (OPR/ERO) If not, will you commit to commencing an inquiry immediately?

4. (OPR/ERO) Will you commit to establish written guidelines and conduct training to
ensure ICE employees never engage in coercion or abuse when forms are presented
to detained individuals asking them to relinquish legal rights?

Under current law, children cannot be held for more than 20 days in ICE detention. Media reports
suggest that in order to get around this 20-day rule, the White House considered a so-called
“binary choice policy” to force parents to choose between either having their children stay with
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them in ICE detention indefinitely, or having their children separated but kept in HHS detention
indefinitely.

5. (OPA) Have you ever been consulted by the White House on this binary choice policy
— either in person or in writing?

a. (OPA) If in person, please provide the dates and the names of the people
attending that meeting to the Committee.

b. (OPA) If in writing, please provide that documentation to the Committee.

ICE Detention of Pregnant Women

On December 14, 2017, ICE issued a directive that reversed a policy of presumptive release from
detention for pregnant women. In your pre-hearing questionnaire, you stated that ICE tracks
pregnancy-related cases for detainees in custody and provided the number of pregnant detainees
held in ICE custody at that time.

6. (ERO) Please provide an updated number of pregnant women who have been
detained in ICE custody since ICE issued the December 2018 directive.

7. (ERO) How many pregnant women are currently detained?

8. (ERO) Do you have a breakdown by trimester of pregnancy?

During DHS Secretary Nielsen’s testimony to the Homeland Security and Governmental Affairs
Committee on May 15, 2018, she declared that “we do not detain any women past their third
trimester, once they enter the third trimester, we provide them separate housing.” However, in
your pre-hearing questionnaire, you stated that as of October 4, 2018, there were a total of four
detainees in their third trimester.

9. (OPP) What exactly is ICE’s policy of detaining pregnant women in their third
trimester?

On May 15, 2018, I asked Secretary Nielsen about a September 2017 complaint filed with the
DHS IG and Office of Civil Rights and Civil Liberties in which pregnant women alleged
mistreatment in ICE custody, including insufficient access to medical care resulting in
dehydration and even miscarriage. Secretary Nielsen promised to provide an assessment of
medical treatment of pregnant women in immigration detention but I have received no response. |
asked again for such an assessment again during your nomination hearing on November 15, 2018,
but have received no response.
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10. (ERO) Has ICE conducted an assessment of the treatment of pregnant women in its
detention facilities?

a. (ERO) If yes, what outside medical experts has ICE engaged with in
conducting this assessment and will you provide documentation of this
assessment to this Committee?

b. (ERO) If no, do you commit to conduct such an assessment in engagement
with outside medical experts and provide it to this Committee?

11. (ERO) What training and guidance do ICE employees receive about specialized care for
pregnant women in ICE custody and detention facilities?

a. (ERO) Have you consulted with medical experts in its development?

Poor Conditions and Oversight at ICE’s Adelanto Processing Center and Other Detention
Facilities

On September 27, 2018, the DHS IG published a report identifying significant health and safety
violations at the Adelanto ICE Processing Center in California. The IG found that the Adelanto
facility failed to provide detainees with adequate medical care. From November 2017 to April
2018, detainees filed 80 medical grievances for not receiving urgent care, not being seen by
providers for months for persistent health conditions, and not receiving prescribed medications.
One disabled detainee was inappropriately held in solitary confinement for nine days, with his file
not indicating that facility staff ever moved him from his wheelchair during this time or that his
bedding and toiletries had been unpacked. The IG further found that ICE cited medical care
deficiencies in three detainee death reviews at Adelanto since FY15.

12. (ERO) What disciplinary and remedial actions have you undertaken in response to this
report?

13. (OPR) Will you disclose the Adelanto ICE death reviews to this Committee?

14. (ERO) Will you provide this Committee with documentation of your agency’s policies
for oversight of medical care providers in your detention facilities?
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ICE Use of Bodv-Worn Cameras

In August 2015, when you were in a Customs and Border Protection (CBP) leadership role, CBP
published a feasibility study on the use of body-worn cameras for officers and agents. The study
found that body worn cameras would have benefits for CBP if properly acquired, deployed, and

managed. CBP has since begun a body-worn camera pilot program.

15. (OPA) Since you have been in an ICE leadership role, have you initiated any discussions
about piloting body-worn cameras at ICE?

16. (OPA) If confirmed as ICE Director, will you commit to initiate a pilot program on
body-worn cameras for ICE officers and agents?
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1.

Questions for the Record for Ronald Vitiello
from Senator Mazie K. Hirono

As part of my responsibility as a member of the Senate Judiciary Committee and to ensure the
fitness of nominees, I am asking nominees to answer the following two questions.

a. (OPA) Since you became a legal adult, have you ever made unwanted requests for
sexual favors, or committed any verbal or physical harassment or assault of a sexual
nature?

b. (OPA) Have you ever faced discipline or entered into a settlement related to this kind
of conduct?

(OPA) Several components of the Department of Homeland Security (DHS), including
Immigration and Customs Enforcement (ICE) have failed to respond to the Senate
Judiciary Committee’s questions for the record. Do you commit to responding in a
timely manner to all questions for the record submitted to ICE, if you are confirmed?

In April 2018, DHS and the Department of Health and Human Services (HHS) entered into a
Memorandum of Agreement (MOA), which was signed by ICE, mandating that the Office of
Refugee Resettlement (ORR) within HHS share with ICE information about each
unaccompanied immigrant child’s potential sponsor and all adult members of that potential
sponsor’s household. This resulted in deterring potential sponsors coming forward out of fear
of immigration enforcement actions against them, leaving unaccompanied children in
prolonged detention. These fears were not unfounded. By November 2018, ICE had reportedly
arrested 170 individuals based on this information sharing, and more than 100 of those
arrested had no criminal record.

a. (ERO) How many individuals have you arrested based on information obtained by
this information-sharing MOA? Please provide this data broken down by month
from April 2018 to the present.

b. (ERO) How many of the individuals above were arrested only for immigration-
related offenses? Please provide this data broken down by month from April 2018 to
the present.

The Department of Homeland Security’s Office of Inspector General (OIG) has issued several
reports about the troubling conditions in ICE detention facilities and ICE’s failure to hold
these facilities accountable. In February 2019, for example, OIG reported that it identified
serious issues at an ICE facility in New Jersey that “not only constitute violations of ICE
detention standards but also represent significant threats to detainee health and safety,”
including serving “slimy, foul-smelling” food and maintaining housing units with mold and
mildew. Human Rights Watch also reported in June 2018 that “[m]ore people died in
immigration detention in fiscal year 2017 than any year since 2009, and the most recent
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detailed information we have about immigration detention deaths shows that they are still
linked to dangerously inadequate medical care.”

a. (ERO) What steps have you taken and what steps will you take to ensure that ICE
facilities are safe and sanitary?

b. (ERO) What steps have you taken and what steps will you take to improve access to
proper medical care at ICE facilities?

¢. (CFO) In January 2019, OIG reported that, instead of holding ICE facilities
accountable through financial penalties, “ICE issued waivers to facilities with
deficient conditions, seeking to exempt them from complying with certain
standards.” OIG made five recommendations to address its findings. By when do you
expect to complete implementation of the recommendations made in the OIG report?

d. (ERO) ICE responded to the OIG report on December 3, 2018, before the report was
publicly released. Since December 3, 2018, how many waivers has ICE issued to
facilities with deficient conditions? Since December 2018, on how many facilities with
deficient conditions has ICE imposed financial penalties? Please provide a
breakdown by month from December 2018 to the present for both questions.

. There have been multiple reports of physical and sexual abuse of adults and children at ICE
detention facilities. Between 2010 and September 2017, reportedly at least 681 complaints of
sexual assault, 307 complaints of sexual harassment, and 272 complaints of physical assault
were filed, primarily about incidents while in ICE custody. Of these complaints, it appears
only a small fraction were investigated.

a. (ERO/OPR) How many sexual misconduct complaints has ICE received in the past
24 months? How many of those complaints were fully investigated? What were the
results of those investigations?

b. (ERO/OPR) How many physical abuse complaints has ICE received in the past 24
months? How many of those complaints were fully investigated? What were the
results of those investigations?

¢. (ERO/OPR) What steps have you taken to ensure that all sexual abuse allegations
are taken seriously and thoroughly investigated?

d. (ERO/OPR) What mechanisms and safeguards are in place to enable immigrants in
ICE custody to come forward to report abuse by an ICE employee or ICE contractor
without fear of retaliation?

e. (ERO/OPR) What relief or remedy is available to a detainee who reports abuse at an
ICE facility?
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f. (ERO/OPR) Does ICE have a mandatory reporting policy regarding an ICE
employee or contractor who witnesses abuse against an adult or child in ICE
custody? If so, please provide a copy of that policy.

6. CBP has indicated that more than 300 migrants, including children have been subject to the
Migration Protection Protocols (MPP)—otherwise known as the Remain in Mexico plan—
which requires asylum seekers to remain in Mexico as they await the adjudication of their
asylum application. Several of the children sent to Mexico are reported to be under age 12.
Under the MPP, ICE is responsible for transporting migrants to court for their immigration
hearings and facilitating access to counsel. The San Diego Tribune reported issues with
scheduling glitches and difficulty notifying migrants of changes in court dates. When one of
these migrants returned to the U.S. port of entry for their first immigration court hearings,
CBP officers would not let her into the United States, causing her to miss her hearing. When
the woman’s lawyer explained that her client was at the port of entry ready to come in, but
CBP officers would not let her into the United States, the government attorney — the chief
counsel for ICE, told the immigration judge that he should order the woman to be deported in
her absence. The judge denied the government’s motion.

a. (OPLA) Have there been any other cases, like the above-referenced case, where the
government attorney has sought to have a migrant subject to the MPP deported after
missing a court hearing due to issues with the MPP process? If so, please provide
details of those cases and how they were resolved.

b. (OPLA/OPP) In what ways is ICE ensuring that the asylum seekers waiting in
Mexico under the MPP policy have meaningful access to counsel? How are asylum
seekers supposed to meet with their U.S.-licensed lawyers if they are forced to remain
in Mexico under the MPP policy?

¢. (OPP) To date, how many adults and children have been subject to the MPP policy?
Please provide a breakdown of the number of children by age.

d. (OPP) How were these individuals selected to be sent to Mexico under the MPP
policy? What specific criteria does DHS use and who makes these decisions?

e. (OPP) Who at DHS made the decision to subject children to the MPP policy and
what were the justifications for that decision?

f. (OPP) What are the exact terms of the agreement between the United States and the
Mexican government regarding the MPP policy?

7. At your HSGAC hearing, Sen. Harris asked you about ICE’s reversal of the prior
administration’s policy that had generally discouraged the detention of pregnant immigrant
women absent extraordinary circumstances or the need for mandatory detention. As for
pregnant women in their third trimester, you stated that ICE’s policy “is that special care is
taken in the third trimester and it’s presumed that we would not keep anyone in custody. But if
they are in custody and we have the ability to remove them then we would do that.” In
February 2019, a woman in her third trimester of pregnancy, who was held at an ICE
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detention facility, delivered a stillborn baby while in ICE custody. There have also been
reports of mistreatment of pregnant women in ICE custody, a lack of adequate medical care,
and a significant increase in the number of miscarriages among women detained by ICE.

a. (ERO) What steps have you already taken and what steps do you plan to take to
address the increases in miscarriages among women in ICE custody?

b. (ERO) What oversight and accountability mechanisms have you put in place or will
you put in place to ensure that pregnant women are not mistreated or denied proper
medical care while they are detained by ICE?

¢. (ERO) Since ICE changed its policy regarding the detention of pregnant women, how
many pregnant women have been detained by ICE? Of these pregnant women, how
many of them are currently in ICE custody? Please provide data broken down by
trimester for both questions.

d. (ERO) What is the average length of detention and the longest length of detention in
ICE custody for pregnant women?

In June 2017, DHS ended the Family Case Management Program, which was a highly
successful alternative to detention that cost significantly less than detaining families. This
program cost about $36 to $38 each day per family, while ICE family detention costs nearly
$320 per person each day. A November 2017 report by the DHS Inspector General found that
the Family Case Management Program was 99 percent successful for ICE check-ins and
appointments and 100 percent successful for attendance at court hearings.

a. (ERO) What steps are you taking to explore using cost-effective alternatives to
detention, like the Family Case Management Program?

b. (ERO) If confirmed, will you reinstate the Family Case Management Program?

. On February 15, 2019, the President announced he was declaring a national emergency to

build a border wall, claiming “We have an invasion of drugs and criminals coming into our
country.” But he undermined his own declaration of an emergency by stating: “I didn’t need
to do this, but I’d rather do it much faster. . . . I just want to get it done faster, that’s all.” In a
January 2019 interview, you were asked about whether you though the President should
declare a national emergency to build a border wall. You responded, “It’s quite clear to me
that he’s dedicated to getting this job done, so whatever means he needs to take to do that, I
think he should do it.”

a. (OPA) Is it your view that the President has unlimited authority to declare a national
emergency to build a border wall? If not, in your view, what are the legal limits of the
President’s authority to declare a national emergency to take money from military
construction projects to build a border wall?
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b. (OPA) In your view, is there a difference between a humanitarian crisis and a
national security or military threat at our southern border?

¢. (OPA/ERO) Please provide any factual evidence ICE has to support the claim that
there is a national emergency at our southern border that necessitates the building of
a border wall.

10. The National ICE Council, which represents about 7,600 ICE employees, submitted a letter to

11.

the Homeland Security and Governmental Affairs Committee (HSGAC) opposing your
nomination. They noted that this was “the first time” in its history that it has officially
opposed a presidentially-appointed nomination. At your hearing, you told Sen. Johnson that
the charges in the letter are “very technical” and that “most™ of what is discussed in the letter
occurred before you became Acting Director of ICE. But the letter specifically talked about
your tweet “suggesting that the Democratic Party be renamed as the ‘NeoKlanist’ party.” The
National ICE Council also raised concerns about your efforts to justify your statement as a
“joke.” When Sen. Peters asked you at the hearing whether you “believe that’s appropriate
language for a government official charged with significant responsibilities,” you said you
“regret[ted]” making this statement and committed to not using that type of language going
forward.

a. (OPA) What steps have you taken to promote a culture of respect and
professionalism within ICE that treats all people with dignity and humanity?

b. (OPA) Have you taken any implicit bias, diversity, and inclusion training in the past
six months? If not, will you take such training and require your employees to do the
same, if you are confirmed?

In a memo date stamped April 23, 2018, ICE, Citizenship and Immigration Services (USCIS),
and Customs and Border Protection (CBP) recommended that DHS Secretary Nielsen adopt
an agency-wide policy of prosecuting all parents accompanied by their children who enter
without authorization — a practice that would clearly require the separation of parents from
their children. In fact, the policy did result in DHS separating thousands of children from their
parents. ICE, USCIS, and CBP recommended this policy with the goal of deterring future
migrants, including asylum seekers, from crossing the border.

a. (OPA) You have not disputed that you were “[ijnvolved in discussions and
operational protocols regarding the administration’s most controversial immigration
policy that led to family separations.” Please clarify what your role and involvement
specifically were in these discussions and operational protocols.

b. (OPA) The American Academy of Pediatrics, and numerous child welfare, juvenile
justice and child development organizations wrote letters to DHS warning that the
family separations conducted by DHS under this policy could inflict significant and
long-term trauma on the separated children. What communications, if any, did you
receive regarding concerns of the harm to children resulting from these family
separations? What actions did you take upon receiving these communications?
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(OPA) In implementing the zero-tolerance policy, what policy or plan did DHS have
in place for reuniting parents and children after it separated them? Please provide a
copy to the Senate Judiciary Committee of any DHS directive, memoranda, and
other documentation detailing any such reunification policy or plan.

12. With respect to the thousands of children who were separated from their parents, at your
hearing on November 15, 2018, before the Homeland Security and Governmental Affairs
Committee, you stated: “What we were trying to do at CBP and in the Department was not
separate families, but apply consequences as the Justice Department leaned forward and
offered up additional prosecutorial resources as a so-called zero tolerance policy. We tried to
take advantage of that capacity.” When Senator Peters pointed out, “But it was clear that
families would be separated at that point?”” you replied, “That would have been a
consequence.”

13

a.

(OPA) Is it your view that a policy, like the zero-tolerance policy, that clearly results
in the separation of families, including infants from their parents, is an opportunity
to be “take[n] advantage of’?

(OPA) Your statement describing the separation of thousands of children from their
parents as merely “a consequence” is very concerning because it seems to
demonstrate a lack of understanding of the severe and long-term harm on children
and families that the zero-tolerance policy created. Knowing what we know now—
including that medical and mental health experts have warned that forcibly
separating families can result in “toxic stress” and long-term consequences, such as
adverse brain development, mental illness, and substance abuse—if given another
opportunity, would you again support a policy, like the zero-tolerance policy, that
would foreseeably result in the separation of children from their parents?

. You further claimed at the November 2018 HSGAC hearing that “in most of the venues when

we refer people for their -- for the federal crime of illegal entry. When they go to court locally,
a lot of them only go for the hearing long enough to be out of our custody or at CBP out of
custody for less than a day and then they’re returned to us. And so the separations were -- was
contemplated, but was never meant to be permanent. In most cases people got back together
with their families on the same day.”

a.

(OPA) Please provide the factual basis for your assertion that “[i|ln most cases people
got back together with their families on the same day.” Is it your statement that
thousands more children were separated from their parents than have been
previously reported and these families were reunited on the “same day”?

(OPA) From April 2017 to June 29, 2018, you were the Acting Deputy Commissioner
of CBP. The Department of Homeland Security’s OIG found in its September 2018
report that some family separations could have been avoided where parents were
quickly prosecuted and released back into CBP custody while their children were
still in CBP facilities. But instead of returning the parents to CBP facilities and
reuniting them with their children, CBP officials transferred them directly to ICE.
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The OIG report explained, that “[a]ccording to a senior official who was involved
with this decision, CBP made this change in order to avoid doing the additional
paperwork required to readmit the adults.” Were you aware of or involved in this
decision at the time it was made? If so, please explain your role in this decision.

14. At the hearing, you seemed to suggest that the responsibility of reuniting children who were
separated from their parents by DHS rested solely with the Department of Health and Human
Services. You stated, “So the reunification piece is a function of HHS, Health and Human
Services. They were in care and custody -- they have a care and custody of the children once
they’re out of CBP custody.”

a. (ERO/OPA) Is it your view that DHS has no responsibility to ensure that parents
who were separated from their children by DHS are reunited with their children?

b. (ERO/OPA) In January 2019, the Office of Inspector General of HHS reported that:
“As of December 2018, HHS had identified 2,737 children who were separated from
their parents and required to be reunified by a June 2018 court in the Ms. L v. U.S.
Immigration and Customs Enforcement (ICE) litigation. However, this number does
not represent the full scope of family separations. Thousands of children may have
been separated during an influx that began in 2017, before the accounting required
by the court. In addition, as of early November 2018, HHS has received at least 118
separated children since the court order.” What steps are ICE and DHS taking to
review the data they have to identify all the children and parents who DHS separated
since 2017? What steps are ICE and DHS taking to ensure that HHS has the
information it needs to identify these separated children and ensure that they are
reunited with their parents?

¢. (ERO/OPA) On February 20, 2019, the government reported to a federal court in
Ms. L v. U.S. Immigration and Customs Enforcement that there have been 245 new
family separations between a June 26, 2018 court order that prohibited the
government from separating families absent rare exceptions, and January 31, 2019.
What system does DHS currently have in place to track family separations to ensure
that parents know where their children are at all times and that those who have
custody of the children know where the parents are located? Are ICE officials
informed when a person in their custody has been separated from a child or family
member? What steps do ICE officials currently take to identify parents in their
custody who have been separated from their children, and reunite the parents with
their children?

15. At a Senate Judiciary Committee hearing on July 31, 2018, I asked ICE’s Executive Associate
Director of Enforcement and Removal Operations (ERO) Matt Albence what DHS’s long-
term plan was for the children who were separated from their parents by DHS. He responded
that ICE “has had longstanding policy that facilitates reunification of a parent and a child at
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16.

17.

the time of removal. That has been our policy and that would have been the process we would
have followed and had followed prior to this judge’s order.”

a. (ERO/OPA) Is Mr. Albence’s statement accurate — during the implementation of the
zero-tolerance policy that foreseeably resulted in the separation of thousands of
children from their parents, was ICE’s initial plan to reunify parents with their
children at the time of removal? If so, why were more than 400 parents deported
without their children? And if so, what was ICE’s plan for separated parents and
children who were seeking asylum? Please provide a copy of any written version of
this policy to the Senate Judiciary Committee.

b. (ERO/OPA) In implementing the zero-tolerance policy, what records were actually
kept that identified the parents who were separated from their children and where
these parents and children were located? Why did the government report to a federal
court in San Diego that HHS had to conduct a manual review of the case files for all
of the children in its custody— about 11,800 children—to determine which children
had been separated from their parents by DHS?

The Transactional Records Access Clearinghouse (TRAC) at Syracuse University analyzed
U.S. Border Patrol records and data on federal prosecutions, and its report showed that at most
only 38 percent of adults apprehended without children were referred for criminal prosecution
by CBP following the Justice Department’s announcement of the “zero-tolerance” policy on
April 6, 2018. Moreover, TRAC found that, at most, only 32 percent of all adults apprehended
at the border, including those with children, were criminally prosecuted. This data indicates
that most of the people apprehended at or near the southern border were not referred for
criminal prosecution and, in fact, it appears that thousands of adults without children were not
referred for prosecution while up to 3,000 children may have been separated from their
parents under the guise of the zero-tolerance policy.

a. (Defer to CBP) How many adults who were accompanied by children were
apprehended at or near the southern border? Please provide data broken down by
month from April 2018 to June 2018.

b. (Defer to CBP) How many adults who were accompanied by children and
apprehended at or near the southern border were referred for criminal prosecution?
Please provide data broken down by month from April 2018 to June 2018.

¢. (Defer to CBP) Given the report’s finding that, at most, only 38 percent of adults
apprehended without children by CBP at or near the southern border were referred
for criminal prosecution, what factors did ICE consider and what guidelines, if any,
did ICE follow in determining whether to refer an adult accompanied by children for
criminal prosecution as compared to an adult who was not accompanied by children?

TRAC also reported that only one adult apprehended by CBP as a family unit was actually
referred for criminal prosecution in all of April 2018, even though the zero-tolerance policy
was announced on April 6, 2018 and a large number of family separations occurred in April
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18.

2018. This is inconsistent with the Trump administration’s claim that the separation of
children from their parent was a consequence of referring all adults apprehended at the border
for criminal prosecution under the “zero-tolerance” policy. In fact, TRAC found that “it would
appear most separations through at least April [2018] took place for entirely different reasons
than the rationale the Administration has given.”

a.

(Defer to CBP) How many adults were separated from their children under the zero-
tolerance policy where the adults were not referred for criminal prosecution? How
many children were separated from their parents in these circumstances? Please
provide data for both questions broken down by month from April 2018 to June
2018.

(Defer to CBP) Under the zero-tolerance policy, who made the decision of whether a
family unit—i.e., adults accompanied by children—apprehended at or near the
southern border would be separated, either by referring the adult for criminal
prosecution or by other means?

(Defer to CBP) Under the zero-tolerance policy, who, if anyone, reviewed the decision
of whether a family unit apprehended at or near the southern border would be
separated?

(Defer to CBP) Under the zero-tolerance policy, what factors did ICE consider and
what guidelines, if any, did ICE follow in determining whether to separate families
where the adult family members were not referred for criminal prosecution?

The Trump administration’s June 20, 2018 Executive Order on family separations identified a
policy of detaining families “where appropriate and consistent with law and available
resources.” The American Academy of Pediatrics and 13 American medical and mental health
organizations have made clear that family detention is not an appropriate solution to family
separation. They have pointed to the serious physical and emotional harm that detention
inflicts on children.

a.

(ERO) From June 2018 to the present, how many babies younger than 12 months old
have been held in ICE custody? How many babies younger than 12 months old does
ICE currently have in its custody?

(ERO) From June 2018 to the present, how many children age 1 or older have been
held in ICE custody? How many children age 1 or older does ICE currently have in
its custody? Please provide a breakdown by age for both questions.

(ERO) What criteria does DHS use to determine whether a family is detained or
released, with or without monitoring mechanisms such as ankle monitors? Please
provide the Senate Judiciary Committee with a copy of any guidelines used in these
determinations.
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d. (ERO) What is the average length of detention in ICE custody for children age 5 and
under and for children over age 5? What is the longest length of ICE detention in
ICE custody for children age 5 and under and for children over age 5?

Page 29
DHS-19-0195-G, 19-0494-F, 19-0495-E-000139

2019-ICLI-00054 1109



Senate Judiciary Committee QFRs for Nominee Vitiello

Senate Judiciary Committee
Questions for the Record from Senator Amy Klobuchar
for Ronald D. Vitiello

Nominee

Director of Immigration and Customs Enforcement
Department of Homeland Security

As Acting Deputy Commissioner of Customs and Border Protection (CBP), you participated in
the implementation of the Administration’s family separation policy. The American Academy of
Pediatrics warned that this policy could cause “irreparable harm” for children who were separated
from their parents.

e (OPA) Did anyone within the Department of Homeland Security (DHS) raise concerns to
you regarding the policy’s potential harm to children?

e (OPA) During a hearing last December, I asked CBP Commissioner McAleenan if he had
any regrets about the implementation of the family separation policy. Do you have any
such regrets?

Last December, I sent a letter with 12 other Senators expressing concern over the
Administration’s decision to reinterpret the 2008 U.S.-Vietnam repatriation agreement in order to
facilitate the deportation of Vietnamese immigrants. Many of these Vietnamese immigrants, like
other immigrants from South Asian countries, have lived in my state of Minnesota for years.

e (ERO/OPLA) What are the Administration’s justifications for reversing the agreement?

A report by the DHS’s Office of Inspector General released in January found that ICE failed to
hold contractors accountable for maintaining safe detention facilities. The report found that in
over 14,000 instances where contractors failed to adhere to contract requirements, ICE only fined
the contractor twice. Instead, ICE routinely issued waivers to exempt facilities from complying
with certain standards, including in instances where there was a risk to the safety of people in
detention.

e (OAQ) What process is in place for ICE to evaluate contractor deficiencies, and how does
ICE decide whether to impose a fine or issue a waiver in a particular case?
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Written Questions for Ron Vitiello
Submitted by Senator Patrick Leahy
March 27, 2019

At your hearing before the Senate Homeland Security and Government Affairs Committee
(HSGAC), you apologized for a tweet in which you called the Democratic Party the “NeoKlanist
Party.” I am glad you apologized. You also testified that you did not remember the “context” or
“premise” of the tweet.

1. (OPA) Now that you’ve had time to reflect upon your tweet, can you explain in
writing the context or premise that prompted it?

The National ICE Council, which represents almost 8,000 employees of ICE, wrote a letter to
HSGAC opposing your nomination to serve as the Director of ICE.! This is the first time in its
history the Council has “officially opposed the nomination of a presidentially-appointed federal
official.” In its letter, the Council makes a number of serious allegations

1. (OPA) Have you addressed the allegations made by the National ICE Council in
any way? If not, why not?

2. (OPA) If you have provided written responses to HSGAC regarding the
allegations in the National ICE Council’s letter, would you provide this
Committee with a copy?

3. (OPA) Have you been in contact with leadership at the National ICE Council
following the publication of their letter opposing your nomination? If not, why
not?

During your testimony before the HSGAC and in various television interviews, you have
repeatedly argued that prosecuting illegal entry will result in lower levels of illegal entry. In June
2018, you stated: “we know that when people have a consequence for illegal activity, they do less
of it.” But during the period in which the “zero tolerance™ prosecution policy was in effect —
systematically separating thousands of children from their families — reports confirmed that illegal
crossings did not appreciably decrease.

1. (OPA) Can you provide the Committee with data supporting your view that the
aggressive prosecution of illegal entry leads to a decrease in levels of illegal entry?

Thittp://cdn.cnn.com/cnn/2019/images/02/13/national.ice.council.letter.to.hsgac.re.vitiello.opposition.feb.12.2019.pdf
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The enacted FY 19 Homeland Security appropriations act provides ICE with funding to maintain
an average daily population of approximately 45,000 detainees, with the expectation of bringing
down the detention population to 40,520 by the end of this fiscal year. But ICE’s detention
capacity is going in the other direction — up — ballooning from roughly 49,000 at the time the FY
19 appropriations package was enacted to 50,074 individuals as of March 13, 2019.

1. (ERO/OPA) If confirmed to serve as Director of ICE, what is your plan to bring
ICE’s detention capacity levels down to 40,520 by the end of this fiscal year as
expected by Congress? Please provide a detailed, month-by-month roadmap
explaining how you would go about bringing ICE detention levels to 40,520 by the
end of FY 2019?

Given the Trump Administration’s directive to apprehend immigrants without regard to a history
of criminal convictions, an increasing number of immigrants who pose no public safety risk are
being targeted by ICE’s enforcement operations. In the final month of the Obama administration,
just under 18 percent of immigrants apprehended by ICE had no prior criminal convictions. In
December 2018, the percentage of non-criminal immigrants apprehended by ICE had spiked to
roughly 36.5 percent.? I have heard from numerous state and local law enforcement officers and
judges concerned that immigrant communities are now more afraid to cooperate with and provide
information to authorities about a whole range of crimes, including domestic violence and human
trafficking.?

1. (ERO/OPA) Do you believe that ICE’s increased enforcement actions against
non-criminal immigrants under the Trump administration are in any way
negatively impacting the cooperation of immigrant communities with state and
local law enforcement authorities? If not, can you provide any Kind of data,
reporting, or surveys from law enforcement authorities supporting your view?

Senate Report 115-283, whose provisions were incorporated into the enacted FY 2019 Homeland
Security appropriations act, includes report language directing the Department of Homeland
Security to maintain records and respond to record requests in compliance with the Freedom of
Information Act regarding detainees who are housed in non-federal, private detention facilities.
Those private detention facilities fall under the jurisdiction of ICE.

2 https://www.usatoday.com/story/news/politics/2019/03/2 1/ice-sets-record-arrests-undocumented-immigrants-no-
ke ko]

criminal-record/3232476002/
3 hitps://'www.aclu.org/sites/default/files/field document/rep18-icecourthouse-combined-rel01.pdf
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1. (OPA) To your knowledge, has ICE promulgated any memoranda or guidance to
non-federal, private detention facilities instructing them to maintain records and
respond to records requests in compliance with the Freedom of Information Act?
If so, can you please provide us with copies of any such memoranda or guidance?

2. (CFO/IGP) If such documents do not exist, can you explain how you would
ensure compliance with this enacted report language if confirmed as Director of
ICE?

The enacted FY 2019 Homeland Security appropriations act prohibits ICE from removing,
detaining, or initiating removal proceedings against sponsors or potential sponsors of
unaccompanied children based on information received from the Department of Health and
Human Services about those individuals.

1. (OPP/ERO) What procedures has ICE put in place to ensure its compliance with
this particular prohibition in the FY 2019 spending bill? Can you provide the
Committee with any memoranda or guidance provided to ICE officers and agents
educating them about this particular prohibition in the law?

2. (OPP/ERO) If such memoranda and guidance documents do not yet exist, what
will you do if confirmed as Director of ICE to disseminate any such documents
widely within ICE to ensure compliance with the law?

Recent reports exposed an operation across multiple agencies in the U.S. government to surveil,
enhance security screenings on, and interrupt the travel of U.S. citizen journalists and lawyers
who worked among migrants arriving at our southern border. Punitive actions taken by U.S.
Customs and Border Protection against at least 59 targeted individuals — identified in a database
called “San Diego Sector Foreign Operations Branch: Migrant Caravan FY-2019, Suspected
Organizers, Coordinators, Instigators and Media.” — raise a number of legal and constitutional
concerns.

1. (HSI) To your knowledge, what role, if any, did ICE play in developing,
implementing, or overseeing this legally suspect this surveillance program?
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Nomination of Ronald Vitiello
to be Assistant Secretary for Immigration and Customs Enforcement, U.S. Department of
Homeland Security

Questions for the Record

Submitted March 27, 2019

QUESTIONS FROM SENATOR WHITEHOUSE

1. The ICE sensitive locations policies, which remain in effect, provide that enforcement
actions at sensitive locations should generally be avoided, and require either prior
approval from an appropriate supervisory official or exigent circumstances necessitating
immediate action. Presently, the agency policy is to obtain prior approval for planned
enforcement action at a sensitive location.

a. (OPA) Will you commit to complying with the ICE sensitive locations policies?

b. (OPA) What will you do to ensure that the approval process is adhered to?

c¢. (OPA) Reports of enforcement actions taking place near schools, churches,
hospitals, and other locations call into question whether the policies are being
consistently enforced. How should ICE decide when enforcement actions will
take place at a sensitive location and what factors are considered in this decision
making process?

d. (OPA) Do you feel as though current ICE enforcement action is consistent
with these factors?

2. Presently, sensitive location policies do not extend protections to other locations that are
critical to the safety and security of immigrants, including courthouses. To some, this
lack of protection undermines public safety and is a source of frustration for judges,
advocates, and community members alike.

a. (OPA) Do you feel that the policies surrounding sensitive locations should be
expanded to include courthouses?

b. (OPA) If you believe the current policies in place provide sufficient
protection, please explain why.

3. The lack of clarity in sensitive locations policy has led to confusion about how close
immigration agents can be to a sensitive location before it constitutes a violation. For
instance, in 2018, a 19-year-old immigrant was arrested at a bus stop directly outside of a
Portland hospital. ICE agents watched him leave the hospital and walk to the bus stop at
the hospital’s entrance, where they apprehended and arrested him. Sensitive location
policies are intended to bolster immigrants’ ability to carry out activities that are essential
to their health and safety.

a. (OPA) What clarity can you provide to these policies and what methods of
reform would you propose to ensure that the policies are uniformly enforced in
light of their essential purpose?
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(OPA) Concerns have been raised regarding the lasting impact of family separation on
the well- being of children. What have you done or will you do to address these
concerns?

(OPA and OPLA) Recently, the Supreme Court addressed a challenge to an
interpretation of a detention provision of the Immigration and Nationality Act that would
allow ICE officials to detain an unauthorized immigrant indefinitely once they are taken
into criminal custody, even if they were released months ago, without the opportunity for
a bond hearing. With this legal question now resolved in ICE’s favor, will you continue
this practice of indefinite detentions? Do you believe this is good public policy, and
why?

(ERO) Family detention policies have been criticized as costly practices that undermine
more humane and less traumatic methods that ensure adequate due process for detainees.
What alternatives to detention have you or would you consider?

In a June 2018 interview, you said about the deterrent effect of the family separation
policy, “We know that when people have a consequence for illegal activity, they do less
of it. And that’s what we’re trying to accomplish here”
a. (OPA) Do you still believe that family separation functions as a deterrent?
b. (OPA) If so, is this belief based on scientific studies or research on the
deterrent effects of punishment? If so, please cite them.
¢. (OPA) Do you believe that any deterrent effect of the family separation policy
outweighs the harms it causes to migrant families and children?

As you know, the National Immigration and Customs Enforcement Council of the
American Federation of Government Employees wrote a letter to Senators Johnson and
Peters opposing your nomination.

a. (OHC) What contacts have you had with the union after their letter about your
nomination was published? Please detail the contents of those communications
and who was involved.

b. (OHC) Have you made any commitments to the union after or before the
letter was sent? Please specify.

c. (OHC) What role will the union have in ICE policymaking under your leadership?

In the letter opposing your nomination, the ICE Union wrote that you “continue the
practice of whistleblower retaliation.”
a. (OPA) What 1s ICE’s official policy towards whistleblowers?
b. (OPA) Do you believe that whistleblowers play an important role in
exposing misconduct?
c. (OPA) If confirmed, what steps will you take to ensure whistleblowers are able
to come forward to raise concerns without fear of retribution?
d. (OPA) Have you ever retaliated against a whistleblower?
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10. Documents leaked to NBC 7 in San Diego show that that the U.S. government, including
CBP, targeted journalists and activists for scrutiny at the border and created a secret
database containing their personal details, social media information, and descriptions of
their migrant-related work.

a. (OPA) Did you have knowledge of this or any other database tracking journalists?
Please specify.
b. (OPA) Have you ever assisted in the creation of a database to track journalists
based on their writing and reporting?
c. (OPA) While at CBP or ICE, have you ever instructed agents to increase
screenings on journalists, attorneys or immigration advocates crossing the
border?
d. (OPA) If confirmed, how will you ensure that ICE respects the role of the free press?

11. In a July 2018 article, The New York Times reported that ICE has reported 1,310 claims of
sexual abuse against detainees from fiscal years 2013 to 2017. Watchdog organizations
estimate the occurrence of sexual abuse to be significantly higher.

a. (OPA) How will you ensure that ICE law enforcement agents will not abuse
detainees?

b. (OPA) During your time as a CBP and ICE official, what policies have you put in
place to ensure claims of abuse, both sexual and nonsexual, are thoroughly
investigated?

c. (OPA) What disciplinary actions have you taken against officers found
to have committed abuses? Please specify.

12. In an August 2016 memo signed by then-Executive Associate Director Thomas Homan,
ICE directed its agents not to detain pregnant women “‘absent extraordinary circumstances
or the requirement of mandatory detention.” However, In December 2017, Homan
superseded the agency’s directive and his previous memo regarding the detention of
pregnant women.

a. (OPA) Do you believe ICE should detain pregnant women absent
extraordinary circumstances or the requirement of mandatory detention?

13. In a 2017 report, titled, “Detention of Immigrant Children,” the American Academy of
Pediatrics said, “The Department of Homeland Security facilities do not meet the basic
standards for the care of children in residential settings.” More recently, two physicians
who work with DHS’s Office for Civil Rights and Civil Liberties and have extensively
visited family detention centers wrote a letter to the Senate Whistleblowing Caucus based
on their concerns over the potential expansion of family detention. The physicians found
egregious examples of inadequate care that included severe weight loss in children
detained in family detention centers as well as “an infant with bleeding of the brain that
went undiagnosed for five days.”

a. (OPA) Under your leadership, what will ICE do to address the concerns from
medical experts about the substandard care for immigrant children in family
detention centers?

Page 36
DHS-19-0195-G, 19-0494-F, 19-0495-E-000146

2019-ICLI-00054 1116



Senate Judiciary Committee QFRs for Nominee Vitiello

b. (OPA) Given how many experts in the medical and mental health community have
raised concerns about the conditions in ICE detention facilities, do you agree that
ICE could benefit from having an independent, non-governmental team of medical
and mental health professionals with training in child assessment and make
recommendations for ways to improve the care and treatment of children?

14. In January 2019, the DHS Inspector General issued a report finding that, “Instead of
holding [detention] facilities accountable through financial penalties, ICE issued waivers
to facilities with deficient conditions, seeking to exempt them from complying with
certain standards.” Since this report was issued, the Appropriations Committee included
language in its FY 19 report requiring that the ICE Director personally sign off on any
waivers of contract requirements for immigration detention.

a. (OPR and ERO) What steps have you taken to remedy the issues raised by the
DHS Inspector General report?

b. (OPA) If confirmed, how will you ensure that facilities comply with ICE
detention standards?

¢. (OPR and ERO) How many waivers of contract requirements have been requested
of you since the Appropriations Committee report was issued, and how many have
you approved?

d. (OPR and ERO) What was the nature of the waivers approved and the
nature of the waivers denied?

e. (OPA) Will you commit to maintaining or strengthening standards for
immigration detention?

15. In 2016, the Homeland Security Advisory Council documented alarming deficiencies in
the inspections and monitoring processes governing the immigration detention system.
The majority of the council voted to recommend a “measured but deliberate shift away”
from the use of private prisons for immigration detention

a. (OPA) Do you believe that private prisons are appropriate for immigration
detention?

b. (OPA) If the agency does not intend to reduce its reliance on contracts with private
prison companies, as recommended by the HSAC in 2016, please articulate the
evidence supporting a decision to reject the recommendations of the Council.
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United States Senate Judiciary Committee
Questions for the Record for Ron Vitiello
Nominated to be the Director of Immigration and Customs Enforcement
March 20, 2019

QUESTIONS FROM SENATOR BLUMENTHAL

I am concerned about your judgment. In 2015, you tweeted from your personal account that the
Democratic Party should be renamed the “NeoKlanist party.”

1. (OPA) The National ICE Council stated that this sort of behavior could result in a
rank and file employee being fired. Do you agree with this statement?

2. (OPA) If an ICE employee had engaged in this sort of behavior, what discipline
would you suggest for them?

3. (OPA) If you are promoted after engaging in this sort of inappropriate behavior,
how will you have any credibility as you attempt to lead ICE?

The Obama Administration prioritized enforcement actions against recent arrivals and those with
serious criminal convictions. It is unclear whether the Trump Administration has employed
immigration enforcement priorities thus far.

1. (OPA) What, if any, immigration enforcement priorities do you believe ICE should
have?

2. (OPA) Do you believe ICE should be performing raids on people's homes or
workplaces? If so, will you take into account not wanting to separate families or
parents from children during raids?

3. (OPA) Do you believe in detaining asylum seekers and families? If so, what is your
Justification for the detention of asylum seekers and/or families?

According to news reports, in a July 2017 memo, Jonathan White, the former deputy director of
the Office of Refugee Resettlement (ORR), described how efforts made by ICE to target or
detain the sponsors of unaccompanied children will likely lead to “significant increases in length
of stay and a decline in the discharge rate.” In some cases, it appears that ICE used the
information that ORR collected on sponsors in order to track those people down and initiate
deportation proceedings.

1. (OPP and ERO) Do you plan on continuing to use the data collected by ORR on
potential sponsors in order to track and deport parents?

2. (OPA) Do you agree that ICE efforts to target or detain the sponsors of
unaccompanied children currently in detention will lead to “significant increases in
length of stay” for children?

3. (OPA) Are you aware of all of the physical, emotional, and psychological effects that
stays in detention facilities can have on children?
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4.

(OPA) Are you aware that prolonged stays in detention facilities for children can
exacerbate the effects mentioned above?

You served in leadership positions at Customs and Border Patrol (CBP) and ICE during both the
lead up to, and the implementation of, President Trump’s zero-tolerance family separation

policy.
1.

(OPA) What effort, if any, did you make to alert your superiors that the zero-
tolerance policy was resulting in the separation of families?

(OPA) Do you agree with expert assessments that separating kids from their parents
can inflict lifelong trauma and psychological harm?

(OPA) Do you believe that the zero-tolerance family separation policy was effective?
(OPA) What was the desired effect of this policy?

(OPA) Is there currently a process in place to reunite any families that are still
separated? If so, what is that policy?

(OPA) Are you aware of any efforts by the administration to re-implement the
family separation policy or implement another policy that would also have the effect
of separating children from their parents?

You reportedly stated that the zero-tolerance policy resulted in the separation of “only 2,500
people.”

1.

2.

(OPA) Do you believe that all families — including immigrant families — belong
together?

(OPA) Your comment that “only 2,500 people” were affected indicates that you do
not believe that is a lot of people. Do you believe that a family separation policy that
affected 2,500 people is not a significant event?

(OPLA) In recent court filings, the government has stated that over 2,800 children
were separated from their parents in the summer of 2018. In addition, the
Department of Health and Human Services Office of the Inspector General has
stated that numerous more families may have been separated prior to the summer
of 2018. Do you still believe your previous statement that “only 2,500 people” were
victims of family separation to be true?

Among the people affected by President Trump’s family separation policy are 29 parents from
Central America who crossed into the United States at the Calexico Port of Entry on March 2,
2019. Roughly 17 of these 29 parents are currently in immigration detention. As the author of the
Families Belong Together Act, I believe that each of that parents who were the victims of the
Trump administration’s family separation policy should be provided a path to citizenship so that
they can reunite with their children and receive much needed medical attention in this country.

1.

(OPLA) As the Acting ICE Director, you should certainly be aware of the status of
these cases. When will each of the parents currently in detention be released from
detention?
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2. (OPA) A few small nonprofits were able to raise a set of funds to bring these families
back to the United States. Do you believe that the government does not have the
resources to bring parents, who fell victim to the family separation policy, back to
the United States?

3. (OPA) What process is in place in the event that other parents who are victims of the
family separation policy seek to return to the United States? If there is no policy
currently in place, when will there be?

On April 23, 2018, the Commissioner of CBP, the Director of U.S. Citizenship and Immigration
Services, and the Director of ICE sent a memo to Secretary Nielsen titled “Increasing
Prosecutions of Immigration Violations.”

1. (OPA) Did you have any involvement in the memo, including providing any advice
or counsel on issues related to this memo?
2. (OPA) If so, what was the content of this advice or counsel?

Section 4.4 of the Operations Manual ICE Performance-Based National Detention Standards
states: “At no time shall a pregnant detainee be restrained, absent truly extraordinary
circumstances that render restraints absolutely necessary.” Section 4.4 also guarantees pregnant
detainees “access to specialized prenatal care, pregnancy testing, comprehensive counseling and
assistance, postpartum follow up, lactation services, and abortion services.” Earlier this year, a
24-year old Honduran woman had a miscarriage while in immigration detention. She had spent a
total of four days in immigration detention — three in CBP custody and one in ICE custody. This
recent tragedy has renewed my concern that ICE is unnecessarily detaining, shackling, and
denying adequate medical care to pregnant women in immigration custody.

1. (OPA) The number of undocumented women who have lost their pregnancies while
in government detention is reported to have greatly increased during President
Trump’s tenure. Do you have a plan to reverse this trend and ensure the safety of
expectant mothers?

2. (OPA) Would you support legislation barring the shackling of pregnant women? If
not, why not?

3. (ERO) Please provide a list of every documented instance during your tenure as
Acting Director of ICE where an ICE officer restrained or shackled a pregnant
woman. Please include the facts and reasoning behind the decision to shackle or
restrain the pregnant woman.

4. (OPA) Do you believe that there should be a presumption in favor of releasing
pregnant women from immigration detention? If not, why not?

The current level of appropriations is sufficient for ICE to detain an annual average of 45,274
individuals on a daily basis. In order to reach that annual average, appropriators have calculated
that the agency must decrease its detention population to 40,520 by the end of the fiscal year to
account for overspending in the first half of the year. However, as of early March, there were
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roughly 50,000 individuals in ICE custody, which is higher than the number of individuals that
were in custody when the bill was signed.

1. (OPA and ERO) What is your plan to work towards reducing the number of people
in ICE custody to 40,520 by the end of the year? Please provide a specific timeline
and proposal including steps to be taken and the numeric goals to be achieved by
the fiscal year’s end.

When Congress appropriated funds for the Department of Homeland Security last March, it
required ICE to “complete and make public an initial report regarding any in-custody death
within 30 days of such death, with subsequent reporting to be completed and released within 60
days of the initial report.” ICE failed to meet this basic requirement. Past administrations have
issued death reports that have been nearly 30 pages in length. However, last year, the ICE
website contained death reports that were only a few pages in length. The brevity of these reports
concerns me because ICE must conduct meaningful and detailed retrospective reviews of the
death of anyone in its custody.

1. (OPR and ERO) Do you have an explanation for the decrease in both the quality and
length of the reports?

2. (OPR and ERO) Is ICE creating more fulsome reports that are not released to the
public?

3. (OPR and ERO) A news report published on November 26, 2018 noted that an
autopsy of Roxsana Hernidndez Rodriguez — a transgender woman who died in ICE
custody —concluded that Ms. Hernandez Rodriguez had likely suffered physical
abuse, including blunt-force trauma “indicative of blows, and/or Kkicks,” prior to her
death. However, the death report for Ms. Hernandez Rodriguez contains no
mention of any physical abuse. Can you explain why this information was excluded
from the report concerning her death?

I am concerned by the lack of regulations or enforceable standards for private detention facilities.
Detainees are a vulnerable population, and many of them are without legal representation to help
ensure fair and humane treatment. Private detention facilities are particularly concerning because
they are incentivized to do whatever they can to cut costs, increase the number of detainees, and
maximize profits.

1. (ERO) What has been done to mitigate the effects of perverse incentives?

2. (ERO) What does ICE do to ensure humane treatment in private facilities?

3. (OPR) When there are news reports detailing inhumane treatment in private
detention facilities does ICE investigate those reports?

4. (ERO) What are the consequences, if any, for failing to meet the Operations Manual
ICE Performance-Based National Detention Standards?

5. (ERO) What standards is your office implementing when determining whether to
grant a waiver of contractual obligations, as discussed in recent Department of
Homeland Security Office of Inspector General reporting?
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Nomination of Ronald D. Vitiello to be Assistant Secretary for
Immigration and Customs Enforcement, United States Department of Homeland Security
Questions for the Record
Submitted March 27, 2019

QUESTIONS FROM SENATOR COONS

1. You were the Acting Deputy Commissioner of Customs and Border Protection (CBP)
when the Department of Justice implemented the zero tolerance immigration enforcement
policy.

a. (OPA) What was your involvement with the creation and implementation of the
zero tolerance policy?

b. (OPA) Prior to the implementation of the zero tolerance policy, did you
understand that the policy would result in the separation of children from their
parents?

c. (OPA) Were you aware that family separations as a result of the zero tolerance
policy could have health impacts on children?

d. (OPA) Were you involved in any discussions with medical and mental health
experts about the potential impacts of the zero tolerance policy on children?

e. (OPA) Please describe your role in the preparation and planning process for
keeping track of migrant children who would be separated from their parents.

f. (OPA) Please describe your role in the preparation and planning process for
reuniting children with their parents.

g. (OPA) What was your involvement with President Trump’s decision to end
family separations?

2. On April 6, 2018, Attorney General Sessions announced a zero tolerance policy that
resulted in CBP separating thousands of children from their families at the border before
the President rescinded the policy on June 20, 2018, amidst a national outcry. According
to a January 2019 report by the Office of Inspector General for the Department of Health
and Human Services (HHS), “[t]housands of children may have been separated . . .
beg[inning] in 2017.”

a. (OPA) At any point in 2017 or 2018, before the zero tolerance policy was
rescinded, did you express concern to anyone at CBP, or the Department of
Homeland Security (DHS) generally, about the impact of the zero tolerance
policy?

b. (OPA) Did anyone at CBP, or DHS generally, raise concerns to you about the
impact of the zero tolerance policy? If so, did you share their concerns with
anyone?

3. InaJune 14, 2018, interview on MSNBC about the zero tolerance policy, you were asked
by Ali Velshi if you would change anything if you were in charge of policymaking. You
responded that you would not change anything because “we need to send the message
that crossing the border is illegal.” With the benefit of hindsight, would you still support
the implementation of the zero tolerance policy?
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10.

11.

(OPA) Do you believe that the separation of families is consistent with the fundamental
values of the United States?

(OPA) Do you support a “binary choice” policy, which could once again lead to family
separations by requiring parents to choose between allowing their children to be released
from custody alone after 20 days or remaining detained together as a family?

(OPA) Will you commit that if confirmed to lead Immigration and Customs Enforcement
(ICE), you will not advocate for any policy that will have the effect of separating migrant
children from their parents, even if family separation is not the goal of the policy?

(OPA) On November 15, 2018, at your nomination hearing before the Senate Committee
on Homeland Security and Governmental Affairs, in response to Senator Hassan’s
request, you would not commit to stop pursuing an increased ability to detain children
and changes to the Flores v. Reno settlement agreement. Will you commit to not
pursuing increased authority to detain children if you are confirmed?
a. (OPA) You previously stated that family detention facilities are “not . . . a burden
to stay in.” Are you aware of the health impacts of detention for children?
b. (OPA) What steps have you taken to ensure that children in detention receive
adequate medical care and treatment?

(OPA) If confirmed, will you reinstate ICE’s policy of a presumption of release for
pregnant detainees?
a. (OPA) Are you aware of the health risks that pregnant women and their
developing children face when detained?
b. (OPA) What steps have you taken to ensure that pregnant detainees receive
sufficient prenatal care?
c. (OPA) What steps have you taken to reduce the rising number of miscarriages
experienced by detained women?

(ERO) What steps have you taken as acting director of ICE to pursue more cost effective
and humane alternatives to detention?

(ERO) In 2017, the Trump administration terminated the Family Case Management
Program, which cost only $38 per family per day and yielded over 99% compliance rates
with ICE appointments and immigration court hearings. Would you support reinstating
the Family Case Management Program or the implementation of other innovative
alternatives to detention?

Please describe your involvement in ICE’s use of information about potential sponsors of
unaccompanied migrant children to arrest undocumented individuals.
a. (ERO) How many arrests have stemmed from CBP or HHS sharing information
with ICE that it obtained from unaccompanied children about potential sponsors?
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12.

13.

14.

15.

b. (OPA) Do you agree that arresting individuals who have offered to sponsor
unaccompanied children results in children spending longer periods of time in
federal custody?

c. (OPA) Do you believe that potential sponsors for unaccompanied children should
be an enforcement priority for I[CE?

(OPA) In 2015, you tweeted that the Democratic Party should be renamed the
“liberalcratic party or the NeoKlanist Party.” At your nomination hearing before the
Senate Committee on Homeland Security and Governmental Affairs on November 15,
2018, you stated that the posting of this tweet was a “mistake” and that you were “trying
to make a joke.” You further described your tweet as a “momentary lapse of judgment.”
If you are confirmed to lead U.S. Immigration and Customs Enforcement, you will direct
and oversee more than 20,000 law enforcement officers and personnel who are tasked
with enforcing U.S. immigration laws. Employing good judgment and demonstrating
integrity in that role could not be of higher importance. Does tweeting an offensive joke
because of a momentary lapse of judgment demonstrate the judgment and integrity
required to lead U.S. Immigration and Customs Enforcement?

(OPA) In 2016, you tweeted a picture comparing then-candidate Trump to Dennis the
Menace with the caption: “This I can tell you. 100%.” What did you mean by that?

(OPA) In September 2018, you attended and were interviewed at the annual event for the
Federation for American Immigration Reform (FAIR), entitled “Hold Their Feet to the
Fire.” The Southern Poverty Law Center classifies FAIR as a hate group.
a. (OPA) Were you aware that the Southern Poverty Law Center classifies FAIR as
a hate group before you attended and were interviewed at FAIR’s annual event?
b. (OPA) Have you ever attended any other events hosted by FAIR?
c. (OPA) Are you aware of any other events hosted by hate groups that you have
attended as Acting Director of ICE?
d. (OPA) If confirmed, will you commit to determining whether any events you may
be scheduled to attend during your tenure are hosted by hate groups and, if so, to
not attend?

At the September 2018 FAIR event, you seemed to dismiss the severe harm caused by the
family separations at the border by stating that “only 2,500 people were affected by that
situation.”
a. (OPA) Do you agree that more than 2,500 family members were separated at the
border?

b. (OPA) Do you agree that the family separations caused significant harm for every
family involved?

¢c. (OPA) Do you agree that the family separations spread fear in immigrant
communities and caused pain to individuals who were not directly affected?
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16. Following your nomination, for the first time in its history, the National Immigration and
Customs Enforcement Council of the American Federation of Government Employees
took an official position of opposition to a presidentially appointed federal official.

a.

b.

(OPA) If you are confirmed, what actions will you take to improve your
relationship with the National ICE Council and its members?

(OPA) The Council expressed concern that you do not possess “the highest
caliber of leadership.” What steps will you take to improve your leadership if you
are confirmed?

17. In a February 12, 2019 letter opposing your nomination, the National [CE Council
asserted that you “[p]rohibited [w]histleblowers from [g]oing to [w]ork.” The Council
stated that you “ordered that certain federal employees not be permitted to report to work
and perform their official duties as federal employees.”

a.
b.

(OPA) Have you ever prohibited whistleblowers from going to work?

(OPA) Since June 30, 2018, how many ICE whistleblowers have not been
permitted to report to work?

(OPA) How many ICE whistleblowers are currently not permitted to report to
work?

(OPA) If confirmed, what steps will you take to ensure that ICE whistleblowers
do not face retaliation?
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Nomination of Ronald D. Vitiello
Assistant Secretary for Immigration and Customs
Enforcement
U.S. Department of Homeland Security Questions for the
Record Submitted March 27, 2019

QUESTIONS FROM SENAOR BOOKER

1. On November 2, 2015, in response to a tweet from Mark Levin asking for alternative
names for the Democratic Party, you published a tweet that said, “@marklevinshow
the liberalcratic party or the NeoKlanist Party.”! When you testified before the
Senate Homeland Security and Governmental Affairs Committee you said the
following about the tweet:

It was a mistake. [ was trying to make a joke. I thought it was a
direct message. | wasn’t familiar with how the platform worked,
as it related to that. I did not mean to suggest that the party is
somehow against American values or — and | deeply regret that [
did it. It was a momentary lapse of judgement and I apologize.?

a. (OPA) You characterized this tweet as a momentary lapse in judgment. How
can you assure members of the Senate that you will not have similar
momentary lapses in judgment as Director of U.S. Immigration and Customs
Enforcement (ICE)?

b. (OPA) You also characterized the tweet as a joke. In that
moment, why did you think it was funny to compare a major
American political party to the KKK?

c. (OPA) Can you please explain the link between the Democratic
Party and the KKK that you believe made your “joke” make
sense?

2. During your nominations hearing before the Senate Homeland Security and
Governmental Affairs Committee, Senator Peters asked you several questions about
an appearance you made at an event hosted by Federation for American Immigration
Reform (FAIR).? He made you aware of the fact that the Southern Poverty Law
Center

I'Kate Prengel, Trump’s Pick to Lead ICE Once Compared Him to Dennis the Menace, HEAVY (Nov. 28,
2019), https://heavy.com/news/2018/1 I/trumps-ice-dennis-the-menace-vitiello/.

2 Nominations of Ronald D. Vitiello to be Assistant Secretary for Immigration and Customs Enforcement, U.S.
Department of Homeland Security, and Richard S. Tischner, Jr., to be Director of the Court Services and
Offender Supervision Agency for the District of Columbia, Before the S. Comm. on Homeland Sec. and
Governmental Affairs, 115th Cong. (2018) (statement of Ronald D. Vitiello to be Assistant Secretary for
Immigration and Customs Enforcement, U.S. Dep’t of Homeland Sec.), available at
http://www.cq.com/doc/congressionaltranscripts- 541739871.

iId.
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(SPLC) classified Fair as a hate group.* When Senator Peters asked you if you
know about that classification you said, “I did not know that.””

a. (OPA) Since your hearing on November 15, 2018, have you had a chance to
review the SPLC’s explanation of FAIR and why it designates it as a hate
group? If not, why?

b. (OPA) Do you believe it is appropriate for government officials to associate
themselves with organizations that are classified as a hate group?

FAIR was founded in 1979 by John Tanton who has made numerous controversial
anti- immigrant statements.® He once said, “As Whites see their power and control
over their lives declining, will they simply go quietly into the night? Or will there be
an explosion.”” He also said, “I’ve come to the point of view that for European-
American society and culture to persist requires a European-American majority, and
a clear one at that.”

a. (OPA) What is your reaction to these quotes?
. (OPA) Do you believe these quotes represent the best of American values?
c. (OPA) How would you respond to someone who is concerned about your
ability to lead one of the nation’s most important law enforcement agencies
given your association with a racist and anti-immigrant organization?

In 1997, Dan Stein, the President of FAIR, said in an interview, “Immigrants don’t
come all church-loving, freedom-loving, God-fearing . . . . Many of them hate
America, hate everything that the United States stands for. Talk to some of these
Central Americans.”® You are nominated to be the Director of ICE at a time when
thousands of Central American migrants are coming to the United States to seek
asylum because of horrible violence and poverty in their home countries.

a. (OPA) What is your reaction to Dan Stein’s statement?

b. (OPA) What kind of message do you think this statement sends to Central
American migrants that the individual nominated to be the Director of ICE
participated in an event hosted by an organization whose president makes such
troubling remarks?

c. (OPA) Are you willing to publically repudiate these types of baseless,
divisive and hateful characterizations of immigrants?

4 See Southern Poverty Law Center, Federation for American Immigration Reform (last visited Mar. 22,
2019), https://www.splcenter.org/fighting-hate/extremist-files/group/federation-american-immigration-
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Id.
81d.

5. In 2019, the Department of Homeland Security Office of Inspector General issued a

report on ICE detention and wrote, “Although ICE employs a multilayered system to
manage and oversee detention contracts, ICE does not adequately hold detention
facility contractors accountable for not meeting performance standards.” The report
went on to say, “Instead of holding facilities accountable through financial penalties,
ICE issued waivers to facilities with deficient conditions, seeking to exempt them
from complying with certain standards.”"”

a. (OPA) What is your plan to hold detention facility contractors accountable
and ensure that these operators meeting either the National Detention
Standards, 2008 Performance-Based National Detention Standards, or 2011
Performance-Based National Detention Standards?

b. (OPA) Do you commit to penalizing facility contractors who are not in
compliance with performance standards and not use waivers?

c. (OPA) Do you plan to review the existing detention standards and propose
adopting the American Bar Association’s Civil Immigration Detention
Standards? If not, please explain why.

Over the past few years, ICE has demonstrated a troubling lack of fiscal discipline. For
instance, in FY 2018, the Department of Homeland Security reprogrammed $200
million to ICE from other agency accounts to cover the costs of immigrant detention
and removal.'' This reprogramming included $10 million from the Federal Emergency
Management Agency when the federal government was trying to respond to hurricanes
and forest fires that were destroying communities all over the United States.!? In fact,
Congress has expressed repeated alarm regarding this overspending and wrote in a
2019 report accompanying the Department of Homeland Security Appropriations Act
that there are “persistent and growing concerns about ICE’s lack of fiscal discipline,
whether real or manufactured, and its inability to manage detention resources within
the appropriations made by law without the threat of anti-deficiency.”"?

a. (OCFO) Do you expect ICE to request that funds be preprogrammed this
fiscal year to cover the costs of detention and removal operations?

? DEP’T OF HOMELAND SEC. OFFICE OF INSPECTOR GEN, ICE DOES NOT FULLY USE CONTRACTING TOOLS TO HOLD
DETENTION FACILITY CONTRACTORS ACCOUNTABLE FOR FAILING TO MEET PERFORMANCE STANDARDS (2019),
https://www.oig.dhs.gov/sites/default/files/assets/2019-02/0IG-19-18-Jan19.pdf.

I[}J{d'

" Detention Watch Network, ICE’s Fiscal Mismanagement: Deceit and Abuse,
https://www.detentionwatchnetwork.org/sites/default/files/ICE%E2%80%99s%20Fiscal%20Mismanagement-
%20Deceit%20and%20Abuse.pdf (last visited Mar. 27, 2019).

121d.

I3 Senate Committee on Appropriations, S. Rept. 115-283, Report to Accompany S. 3109, Department of
Homeland Security Appropriations Bill, 2019, June 21, 2019, https://www.congress.gov/congressional-
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report/115th- congress/senate-report/283/1.

b. (OCFO) Do you commit to ensuring that ICE is not spending more
American taxpayer dollars than Congress has appropriated to the agency?

c. (OCFO) What is your plan to reign in ICE spending and ensure that the
agency will not exceed congressionally appropriated spending levels?

7. Prior to the Trump Administration, it was ICE’s policy that pregnant women should
not be placed in detention “absent extraordinary circumstances or the requirement of
mandatory detention.”'* However, in December 2017, ICE reversed that policy and
now handles pregnant women like any other detainee.'” The President of the American
Immigration Lawyers Association called this policy an “egregious human rights
offense” and said, “Detention creates serious health risks, and many women have
medical needs that cannot typically be addressed in a detention setting.”'®

a. (OPA) Do you agree that “[d]etention creates serious health risks, and many
women have medical needs that cannot typically be addressed in a detention
setting”? If not, please cite what resources you are relying on to support your
answer.

b. (OPA) Do you plan to reverse this policy if you are confirmed? If not, please
explain.

8. When you testified before the Senate Homeland Security and Governmental Affairs
Committee, you were asked about the role you played in the Trump Administration’s
“zero-tolerance” policy that led to the separation of thousands of immigrant children
from their parents.'” Senator Peters asked you, “[W]hy didn’t you or anyone recognize
that family separations that would occur could cause a massive outcry from the
public.”'® In response, you said, “What we were trying to do at CBP and in the
Department was not separate families, but apply consequences as the Justice
Department leaned forward and offered up additional prosecutorial resources as a so-
called zero tolerance policy.”"”

Senator Peters pressed you on this and asked you whether “it was clear that families
would be separated at that point.”** You answered, “That would have been a
consequence.”?! In other words you were aware that implementing the “zero-
tolerance” policy would result in the separation of immigrant children from their
parents.

4 Thomas Homan, Executive Associate Director, Memorandum for U.S. Immigration and Customs Enforcement
re: Identification and Monitoring of Pregnant Detainees (Aug. 15, 2016),
https://www.ice.gov/sites/default/files/documents/Document/2016/11032.2_IdentificationMonitoringPregnantDetain
ees.pdf.

I5 See Ice Directive 11032.3: Identification and Monitoring of Pregnant Detainees (Dec. 14, 2017),
https://www.ice.gov/sites/default/files/documents/Document/2018/11032 3 PregnantDetaines.pdf.

'® Press Release, American Immigration Lawyers Association, ICE Formalizes Inhumane Detention Policies

for Pregnant Women (Mar. 29, 2018), https://www.americanimmigrationcouncil.org/news/ice-formalizes-
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inhumane- detention-policies-pregnant-women.
1" Nominations, supra note 2.

¥ 1d.

P1d.

2d.

.

a. (OPA) Did you ever object to the “zero-tolerance” policy before it was
instituted?

b. (OPA) Do you believe it is in the best interest of immigrant youths” health
to separate them from their parents at the Southwest border?

c. (OPA) Do you believe it is morally right to separate immigrant children
from their parents at the Southwest border?

d. (OPA) Do you believe separating immigrant youth from their parents at the
Southwest border is in keeping with the ideals and values that are at the core
of the United States?

9. When you attended FAIR’s event referenced in question 2, you did a radio interview
and talked about the implantation of the “zero-tolerance” policy. During the interview,
you said:

During the zero-tolerance policy, the Justice Department came to
us and said you do not now have to exempt anybody from
prosecution who crosses the border between ports of entry. So
CBP went about identifying people who crossed the border
illegally, whether they had children or not, and set them up for
prosecution. Well, like in the state, if you don’t pay your taxes or
if you rob a bank and you live at home with children, when the
police come to arrest you, you’re going to be separated from
your children. So it’s not the police’s intent to separate you, and
it wasn’t out intent to separate families. It was our intent to hold
people to account for the illegal activity that they did.*?

During the interview you also said “only 2,500 people were affected by that
situation” referring to the thousands of migrant children who were separated from
their parents.?’

a. (OPA) Do you stand by those comments?

b. (OPA) Was the separation of migrant children from their parents meant to
serve as a deterrent?

c. (OPA) Why did you downplay the significant number of migrant children
who were separated from their parents?

2 Interview on Tom Roten Morning Show (Sept. 5, 2018), at 48:00, https://www.iheart.com/podcast/512-tom-
roten- morning-show-28270078/episode/trms-in-dc-hold-their-29805421/.
2.
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1. Do you support an increase in funding and deployment of ICE’s Alternatives to
Detention program?

(b)(3)

2. Do you agree that Alternatives to Detention are more cost-effective for the taxpayer
than family detention facilities?

b)(3)

3. What plans, if any, does ICE have to prioritize and use alternatives to detention for
families arriving at and between ports of entry?

b)(7)(C); (b)(3)
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b)(3)
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b)(3)

4. Will you commit to requiring that the 2011 Performance-Based National Detention
Standards (PBNDS 2011) be expeditiously implemented at all ICE detention facilities,
including contract facilities?

(b)(6); (b)(7)(C)
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b)(3)

a. Will you commit to requiring that any new ICE detention facility contract approved
during your leadership will require compliance with PBNDS 2011?

p)(6); (b)(7)(C)

5. Please explain, with specific examples, how you have directed the use of prosecutorial
discretion in deploying ICE detention and removal resources.

(b)(3)

6. Do you believe there are circumstances where it is appropriate for ICE to grant a stay
of removal to an undocumented immigrant who is removable under the law? Have you
ever ordered or approved the granting of such a stay of removal?

(b)(3)

7. Have you read the findings of pediatricians in the United States of America that detaining
children provides long-term psychological harm to those children? Do you agree with their
findings?
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(b)(3)

8. ICE official Matthew Albence characterized ICE’s family detention facilities as being “more
like a summer camp” at a Judiciary Committee hearing last year. Do you agree with this
characterization?

b)(3)

9. How many families does ICE currently have in its custody?

(b)(3)

10. Please explain, legal restrictions aside, whether you believe there is an upper limit to how

10)G3)
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long a child should be held in immigration detention, and, if so, what this upper limit is?

b)(3)

11. On May 5, 2017, ICE reversed a decades-long bipartisan policy of issuing stays of removal
for beneficiaries of private immigration bills when the Chairman of the Senate Immigration
Subcommittee requests a report on the beneficiary. This action was taken without consulting
Congress. As aresult of ICE’s decision, private bill beneficiaries are now subject to
deportation even though legislation to provide for their relief is pending in Congress.

Will you commit to working with the Chairmen and Ranking Members of the Senate
Judiciary Committee and Immigration Subcommittee to reevaluate ICE’s May 5, 2017 policy
change?

(b)(3)

Page 6
DHS-19-0195-G, 19-0494-F, 19-0495-E-000167

2019-ICLI-00054 1137



Senate Judiciary Committee QFRs for Nominee Vitiello

12. Reports indicate that ICE is considering plans to stop detaining families at the Karnes
County Detention Center, and instead use the Karnes facility to detain single adults.

a. Does ICE, in fact, plan to stop detaining families at Karnes?

b)(3)

13. On December 14, 2017, ICE reversed its policy that favored release of pregnant detainees,
and implemented a policy of detaining pregnant women in accordance with President
Trump’s Executive Order 13768. Meanwhile, in the first two years of the Trump
administration, miscarriage rates of women in ICE custody nearly doubled. (Scott Bixby,
Immigrant Miscarriages in ICE Detention Have Nearly Doubled Under Trump, DAILY
BEAST (Mar. 1, 2019))

In February 2019, a 24-year-old woman gave birth to a stillborn baby boy while in ICE
custody at the Port Isabel Detention Center. As of March 2019, 17 infants under the age of
one year were held in immigration custody at Dilley Family Residential Center in Texas,
which lacks specialized medical care facilities for this vulnerable population. (Madeline
Buiano, Babies in Poor Heath at ICE-Run Detention Facility, Says Complaint, THE CENTER
FOR PUBLIC INTEGRITY (Mar. 1, 2019))

(b)(3)

b. Are you aware that the detention and shackling of pregnant women poses risks to the
health of the mother and of the developing child?

b)(3)
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(b)(5)

(b)(3)

Will you commit to reversing the December 14, 2017 directive that eliminated the
presumption that pregnant women and youth should be released from immigration

C.

custody?

(b)(3)

14. Question: How many pregnant women are currently in detention? Do you have methods in

place for tracking pregnant women and other vulnerable detainees?

(b)(3)

15. There have been multiple reports of physical and sexual abuse of adults and children at ICE
detention facilities. Between 2010 and September 2017, reportedly at least 681 complaints of
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sexual assault, 307 complaints of sexual harassment, and 272 complaints of physical assault
were filed, primarily about incidents while in ICE custody. Of these complaints, it appears
only a small fraction were investigated.

a. How many sexual misconduct complaints has ICE received in the past 24 months?
How many of those complaints were fully investigated? What were the results of
those investigations?

b)(3)

b. How many physical abuse complaints has ICE received in the past 24 months? How
many of those complaints were fully investigated? What were the results of those
investigations?

(b)(3)

¢. What steps has ICE taken to ensure that all sexual abuse allegations are taken
seriously and thoroughly investigated?

(b)(3)
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Senate Judiciary Committee QFRs for Nominee Vitiello

(b)(3)

d. Does ICE have a mandatory reporting policy regarding an ICE employee or
contractor who witnesses abuse against an adult or child in ICE custody?|(b)(5)

B8
a.

b)(3)

16.

b)(3)

Page 10
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Senate Judiciary Committee QFRs for Nominee Vitiello

b)(3)

17. Presently, sensitive location policies do not extend protections to other locations that are
critical to the safety and security of immigrants, including courthouses. To some, this lack
of protection undermines public safety and is a source of frustration for judges, advocates,
and community members alike.

a. Do you feel that the policies surrounding sensitive locations should be expanded to
include courthouses?

(b)(3)

b. If you believe the current policies in place provide sufficient protection, please
explain why.

(b)(3)
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Senate Judiciary Committee QFRs for Nominee Vitiello
(b)(5)

(b)(3)
18. Is sponsor information shared under the MOA between DHS and HHS being used for rr'l :"
immigration enforcement activities? .”
)5 i/

19. Recently, the Supreme Court addressed a challenge to an interpretation of a detention
provision of the Immigration and Nationality Act that would allow ICE officials to detain an

unauthorized immigrant indefinitely once they are taken into criminal custody, even if they
were released months ago, without the opportunity for a bond hearing. With this legal
question now resolved in ICE’s favor, will you continue this practice of indefinite

detentions? Do you believe this is good public policy, and why?

(b)(3)

Page 12
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Senate Judiciary Committee QFRs for Nominee Vitiello

b)(3)

20. In January 2019, the DHS Inspector General issued a report finding that, “Instead of
holding [detention] facilities accountable through financial penalties, ICE issued waivers to
facilities with deficient conditions, seeking to exempt them from complying with certain
standards.” Since this report was issued, the Appropriations Committee included language
in its FY 19 report requiring that the ICE Director personally sign off on any waivers of
contract requirements for immigration detention.

a. What steps have you taken to remedy the issues raised by the DHS Inspector
General report?

(b)(3)
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Senate Judiciary Committee QFRs for Nominee Vitiello

b. How will you ensure that facilities comply with ICE detention standards?

b)(3)

21.In 2016, the Homeland Security Advisory Council documented alarming deficiencies in
the inspections and monitoring processes governing the immigration detention system.
The majority of the council voted to recommend a “measured but deliberate shift away’
from the use of private prisons for immigration detention
a. Do you believe that private prisons are appropriate for immigration
detention?

*

(b)(3)

b. If the agency does not intend to reduce its reliance on contracts with private
prison companies, as recommended by the HSAC in 2016, please articulate
the evidence supporting a decision to reject the recommendations of the
Council.

(b)(3)
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b)(3)

22. The current level of appropriations is sufficient for ICE to detain an annual average of 45,274
individuals on a daily basis. In order to reach that annual average, appropriators have
calculated that the agency must decrease its detention population to 40,520 by the end of the
fiscal year to account for overspending in the first half of the year. However, as of early
March, there were roughly 50,000 individuals in ICE custody, which is higher than the
number of individuals that were in custody when the bill was signed.

What is your plan to work towards reducing the number of people in ICE custody to
40,520 by the end of the year? Please provide a specific timeline and proposal including
steps to be taken and the numeric goals to be achieved by the fiscal year’s end.

(b)(3)

23. Do you support a “binary choice” policy, which could once again lead to family separations
by requiring parents to choose between allowing their children to be released from custody
alone after 20 days or remaining detained together as a family?
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Senate Judiciary Committee QFRs for Nominee Vitiello

b)(3)

24. Over the past few years, ICE has demonstrated a troubling lack of fiscal discipline. For
instance, in FY 2018, the Department of Homeland Security reprogrammed $200 million to
ICE from other agency accounts to cover the costs of immigrant detention and removal.'!
This reprogramming included $10 million from the Federal Emergency Management Agency
when the federal government was trying to respond to hurricanes and forest fires that were
destroying communities all over the United States.'? In fact, Congress has expressed repeated
alarm regarding this overspending and wrote in a 2019 report accompanying the Department
of Homeland Security Appropriations Act that there are “persistent and growing concerns
about ICE’s lack of fiscal discipline, whether real or manufactured, and its inability to
manage detention resources within the appropriations made by law without the threat of anti-
deficiency.”"?

a. Do you expect ICE to request that funds be preprogrammed this fiscal year
to cover the costs of detention and removal operations?

(b)(3)

b. Do you commit to ensuring that ICE is not spending more American
taxpayer dollars than Congress has appropriated to the agency?

(b)(3)

c. What is your plan to reign in ICE spending and ensure that the agency will
not exceed congressionally appropriated spending levels?

(b)(3)

25. Approximately, how many of the ICE domestic digital searches are supported by probable
cause warrants? How many were supported by reasonable suspicion alone?

b)(3)
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Senate Judiciary Committee QFRs for Nominee Vitiello

b)(3)

26. Does ICE consider border digital searches while the device is connected to the internet a
violation of the Fourth Amendment?

b)(3)
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From: Blank, Thomas

Sent: 26 Sep 2018 12:32:25 +0000

To: Asher, Nathalie R;Johnson, Tae D

Cc: |(b)(6)i (b)(7)(C) Simon, Joseph D;Kelly, Christopher S
Subject: Detention Issues

Good Morning:

AD1 has two meetings with Members of Congress today who are not strong supporters of ICE.
Can we get two one pagers (which | suspect we have) on detention oversight and use or
restraints on pregnant detainees. For detention oversight, the issue is amount of oversight and
the all the organizations, including ICE, that evaluate detention conditions.

We will need these by about 11 this morning.
Thanks,

Tom

Thomas Blank

Chief of Staff

U.S. Immigration and Customs Enforcement
U.S. Department of Homeland Security

202 732

Cell 202 591{(b)(6)
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From: Picard, Vincent M

Sent: 25 Feb 2019 00:44:20 +0000

To: Asher, Nathalie R;Blank, Thomas;Albence, Matthew;Davis, Mike P
Cc: Elzea, Jennifer;Simon, Joseph D;{(b)(6); (b)(7)(C) [Marin, David
A;lennings, David W;[(b)(6): (b)(7)(C)  [Kelly, Christopher S;Loiacono, Adam V

Subject: Draft language

Here is the last language I’ve exchanged with CBP.

On February 22, a 24-year-old Honduran national delivered a stillborn baby at the Port
Isabel Detention Center while being processed for release from custody by U.S.
Immigration and Customs Enforcement. Originally apprehended by the U.S. Border
Patrol shortly before midnight on February 18, she was taken to the hospital and cleared
for release on February 21. While in the custody of the Border Patrol, she received 50
welfare checks and two medical screenings. She was in her sixth month of pregnancy
prior to the medical emergency.

Sent with BlackBerry Work
(www.blackberry.com)
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From: Feere, Jon

Sent: 14 Dec 2019 01:12:16 +0000

To: Kelly, Christopher S

Subject: For deliberation

Attachments: 12.12.-2019.8.9 NDS OPLA Analysis ERO comments combined_.docx
Thank you.

Jon

Jon Feere

Senior Advisor to the Director
U.S. Immigration and Customs Enforcement
Department of Homeland Security

(202) 732{B)(6)|| (202) 897{B)(6);_

kxkxkxE* This communication and any attachments may contain confidential and/or deliberative
and/or law enforcement sensitive information. It is not for release, review, retransmission,
dissemination, or use by anyone other than the intended recipient. Any disclosure of this
communication or its attachments must be approved by U.S. Immigration and Customs
Enforcement, ******x*
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U.S. IMMIGRATION AND CUSTOMS ENFORCEMENT

National Detention Standards Revised 2019

Response to Comments from the Office of the
Director

Office of the Principal Legal Advisor and Enforcement and
Removal’s Custody Management Division regarding the
Comments/Suggestions from the Director’s Office

File Referenced: National Detention Standards - 2019 Revised v24 19June2019
Final

Date: August 9, 2019

1|Page
DELIBERATIVE AND PREDECISIONAL
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From: Benner, Derek N

Sent: 17 Dec 2019 20:09:48 +0000

To: Kelly, Christopher S

Subject: FW: **FY20 House Approps Bill**

Attachments: FY 2020 Consolidated Appropriations Act Summary - V.1.12.16.19.docx,
FY20 National Security Minibus ICE Summary H.R. 1158.pdf

Importance: High

This is on our to do list. T have a few ideas to pass by Matt

From:[(B)(6): (0)(7)(C) |
Date: Tuesday, Dec 17, 2019, 3:02 PM

To: Benner, Derek N {b)(6): (b)(7)(C) |
Subject: FW: **FY20 House Approps Bill**

FYSA

(b)) (b)(T)(C) |
Chief of Staff
Office of the Deputy Director

U.S. Immigration and Customs Enforcement
Desk: 202-732{b)(6). |

Cellular: 617-201 ggzggzm\

From: Kovacic, Raymond <1(b)(6); (b)(7)(C)
Date: Tuesday, Dec 17, 2019, 11:56 AM
To:[(b)(6): (b)(7)(C)

Subject: FW: **FY20 House Approps Bill**

b)(6);

A YiraYiaa)

b)(3)

Thanks,
Ray

From: Barrera, Staci A [(b)(6); (b)(7)(C) |
Sent: Tuesday, December 17, 2019 11:22 AM

To: Kovacic, Raymond 4b)(6); (b)(7)(C) ;
Subject: FW: **FY20 House Approps Bill**

Importance: High
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Ray — FYSA. OCFO is working on a follow-up more detailed analysis which we will circulate as
well. Staci

From{P)®): ®)7N)C)  {b)(6): B)7)(C) |
Sent: Tuesday, December 17, 2019 8:33 AM

To: Albence, Matthew |(b)(6): (b)(7)(C) } Benner, Derek N

{b)(6); (b)(7)(C) | Kelly, Christopher S {(b)(6); (b)(7)(C) };
Barrera, Staci A {b)(6): (b)(7)(C) |; Short, Tracy 4b)6): (b)7)(C) |
Erichs, Alysa(b)(6); (b)(7)(C) | Robbins, Timothy S

1b)(6); ()(7)(C) [; Rodriguez, Waldemar {(b)(6); (b)(7)(C) |
Cci{(b)(6): (b)(7)(C) |

[(b)(6): (YT b; Lucero, Enrique M <{(b)(6); (b)(7)(C) | Davis,
Mike P {(b)(6): (b)(7)(C) } Fenton, Jennifer M 4(b)(6): (b)(7)(C) |

Subject: **FY20 House Approps Bill**
Importance: High

Attached and below are highlights of the House FY20 Approps Bill. Expect floor votes tomorrow
and Senate the following day.

We'll followup with detailed information; however, the Bill enacts funding to support the FY19
enacted detention bed level of 45,279 total adp.

b)(3)

Other highlights:
- preserves DHS ability for transfer / reprogram

- matches military pay raise for federal civilians at 3.1%

- Requires ICE to make information publicly available about the numbers and categories of
people in ICE custody.

¢ Requires ICE to make information about the 287(g) program publicly available.

¢ Requires ICE to sever contracts with detention facilities that fail two consecutive inspections
and requires more frequent inspections by ICE’s Office of Professional Responsibility.

¢ Authorizes members of Congress to conduct unannounced inspections of detention facilities.

¢ Prohibits DHS from destroying records related to potential sexual assault or abuse of
individuals in its custody.

¢ Continues to ensure that information shared with ICE by the Department of Health and
Human on potential sponsors of unaccompanied children cannot be used by ICE for detention or
removal purposes unless the sponsor has a dangerous criminal background.
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* Continues to prevent DHS from placing pregnant women in restraints except in extraordinary
circumstances.
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U.S. Immigration and Customs Enforcement (ICE)

Office of the Chief Financial Officer (OCFO)

12.16.19

Homeland
Security
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FY 2020 Consolidated Appropriations Act

Delta Delta
:::::: FE::;:: FY20 Enacted - FY20 Enacted -
FY20 PB FY19 Enacted
Mission Support 1,091,898 1,498,839 1,271,110 (227,729) 179,212
OPLA 260,185 326,317 290,337 (35,980) 30,152
Domestic Investigations 1,658,935 1,429,644 1,769,410 339,766 110,475
International Operations 172,986 169,503 178,806 9,303 5,820
Intelligence 84,292 84,056 94,105 10,049 9,813
HSI Total 1,916,213 1,683,203 2,042,321 359,118 126,108
Custody Operations 3,170,845 3,691,594 3,142,520 (549,074) (28,325)
Fugitive Operations 125,969 220,155 139,622 (80,533) 13,653
Criminal Alien Program 219,074 515,075 265,228 (249,847) 46,154
Alternatives to Detention 274,621 209,913 319,213 109,300 44,592
Transportation Removal Program 483,348 557,329 562,450 5,121 79,102
ERO Total 4,273,857 5,194,066 4,429,033 (765,033) 155,176
0&S, Total 7,542,153 8,702,425 8,032,801 (669,624) 490,648
Mission Support Assets & Infrastructure 4,700 - - (4,700)
Operational Comm/IT 30,859 7,800 10,300 2,500 (20,559)
Construction & Facility Improvements 10,000 70,970 36,970 (34,000) 26,970
PC&l, Total 45,559 78,770 47,270 (31,500) 1,711
Discretionary Total 7,587,712 8,781,185 8,080,071 (701,124) 492,359
Breached Bond 55,000 55,000 55,000 -
SEVP 186,610 129,800 129,800 |56,810)
User Fee 135,000 135,000 135,000 - -
USCIS Fee - 207,600 - (207,600) -
Mandatory Total 376,610 527,400 319,800 (207,600) (56,810)
ICE Total 7,964,322 9,308,595 8,399,871 (908,724) 435,549
OVERVIEW

provides total of $8.08B in discretionary funding for ICE, including

$8.033B for O&S and $47.3M for PC&I (PC&I until 9/30/22). Bill also includes $319.8M in mandatory fees.

e FY 2020 Consolidated Appropriations Act

e Top-line increase of $490.6M in O&S and
FY 2020 request.

e Funds 45,275 ADP (Adult: 42,475; Family

e Provides $632.4M to sustain prior year init

o

$1.7M in PC&I over FY 2019 enacted levels, and $701.1M below the

: 2,500), same as FY 2019 enacted level (~ $124 bed rate; still TBD).

iatives and for personnel cost adjustments.

Does not fund requested EO Staffing nor the proposed Immigration Examinations Fee Account (IEFA) transfer;

restores HSI Domestic base associated with IEFA receipts offset.
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12.16.19
ENFORCEMENT AND REMOVAL OPERATIONS (ERO)

Bill includes $4.43B for ERO, a $155M increase over FY 2019 enacted level and funds ERO sub-PPAs:
= Custody Ops: $3.14B (-$28.3M below the FY 2019 enacted)
o Includes $2M enhancement for LESA enhanced data analytics
o Withholds $10M until online reports posted to the website
= Fugitive Ops: $139.6M (+$13.7M increase above FY 2019 enacted)
o  Only partially fixes payroll issue from FY 2019
=  CAP: $265.2M (+$46.2M increase above FY 2019 enacted)
o Only partially fixes payroll issue from FY 2019
=  ATD: $319.2M (+$44.6M increase above FY 2019 enacted)
o Includes $4M enhancement for independent review of ATD, including FCMP
o Includes $15M enhancement for FCMP
= TRP: $562.5M (+$79.1M increase over FY 2019 enacted)
o Funding commensurate with adult ADP of 42,774

HOMELAND SECURITY INVESTIGATIONS (HSI)

Bill includes $2.04B for HSI, an increase of $126.1M over FY 2019 enacted level; funds sub-PPAs as follows:
=  Domestic Investigations: $1.77B (+$110.5M over FY 2019 enacted)
o Includes enhancements of +$4M for HERO, +$3M for cybercrime investigative capabilities, and
+$12M for counter-proliferation investigations center
= International Investigations: $178.8M (+$5.8M over FY 2019 enacted)
= Intelligence: $94.1M (+$9.8M over FY 2019 enacted)

MANAGEMENT & ADMINISTRATION

Bill includes $1.27B, a $179.2M increase over FY 2019 enacted level and includes:
=  +$14M for the Office of Detention Oversight, of which $7M is available until 9/30/2021
= +$2M for the Office of the Chief Financial Officer for increased information demands/reporting

OFFICE OF THE PRINCIPAL LEGAL ADVISOR

Bill includes $290.3M for OPLA, an increase of +$30.2M over FY 2019 enacted level

PROCUREMENT, CONSTRUCTION AND IMPROVEMENT

Bill includes $47.2M for PC&I, including:
= $36.9M for construction and facilities improvements at owned facilities
»= $10.3M to accelerate modernization of ICE’s immigration information technology systems, data platform and
reporting/analytical capabilities

DHS-19-0195-G, 19-0494-F, 19-0495-E-000272
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U.S. IMMIGRATION
AND CUSTOMS
ENFORCEMENT
OFFICE OF
CONGRESSIONAL
RELATIONS

Summary of National Security Appropriations Minibus,
H.R. 1158, Division D — Homeland Security

Prepared by: (b)(6); Legislative Analyst, ICE OCR, Dec 16, 2019

(b)(7)(C)
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NATIONAL SECURITY APPROPRIATIONS MINIBUS (H.R. 1158)

Division D — Homeland Security

Overview-

The Homeland Security bill provides annual funding for the Department of Homeland Security
and its related agencies. The bill provides $67.8 billion in net discretionary resources, including
$48.1 billion for non-defense programs; $2.4 billion for defense-related programs; and $17.4
billion for major disaster response and recovery activities. When excluding major disaster
funding, the total provided in the bill is $50.5 billion, which is $1.2 billion below the budget
request and $1.1 billion above the FY 2019 enacted level, including an increase of $325 million
for cybersecurity and infrastructure security activities.

Bill Highlights-

U. S. Immigration and Customs Enforcement (ICE) - Provides $8.08 billion for ICE, $492.4
million above the FY 2019 enacted level and $701.1 million below the President’s budget
request, including.

* $2.04 billion for investigations with cross-border nexus, including those related to human
trafficking, financial crimes and cyber investigations, including:

e  $4 million increase for the Human Exploitation Rescue Operative Child-Rescue
Corps; and
* $4 4 billion for Enforcement and Removal Operations, $155.2 million above the FY2019
enacted level and $765 million below the President’s budget request, including:

e $3.14 billion for Custody Operations, $28.3 million below the FY2019 enacted level
and $549.1 million below the President’s budget request; and

e $319 million for Alternatives to Detention, $44.6 million above the FY2019 enacted
level, including $15 million for family case management and $4 million for an
independent review of the program.

Rejects the proposed use of USCIS Immigration Examination Fee funding to support ICE
investigations.

Provides no funding for additional immigration enforcement personnel.

Provides funding for detention capacity equivalent to the average daily population in
detention funded in the FY 2019 enacted bill.

e FY19 spending package (Public Law 116-6) provided funding for ICE to
detain an average daily population of 45,274,

e DHS could continue to reprogram and transfer funds to increase ICE detention
levels

1
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Provides additional funding to address the backlog of critical maintenance and repairs at existing,
ICE owned detention facilities.

Other-
* $351.2 million for the Federal Law Enforcement Training Centers, $22.4 million above
the FY2019 enacted level and $235,000 above the President’s budget request

Policy Provisions —

« Authorizes the establishment of an Immigration Detention Ombudsman, reporting
directly to the Secretary, with responsibility for receiving, investigating, and resolving
complaints regarding misconduct by DHS personnel and violations of the rights of individuals in
DHS custody, including through unannounced inspections of detention facilities.

» Requires DHS to provide data related to its credible and reasonable fear interview
process, including data on the results of a pilot to use Border Patrol Agents to conduct such
interviews and the impact of a policy restricting eligibility for asylum for migrants who transited
through a third country en route to the United States.

* Requires ICE to make information publicly available about the numbers and categories
of people in ICE custody.

* Requires ICE to make information about the 287(g) program publicly available.

* Requires ICE to sever contracts with detention facilities that fail two consecutive
inspections and requires more frequent inspections by ICE’s Office of Professional
Responsibility.

 Authorizes members of Congress to conduct unannounced inspections of detention
facilities.

* Prohibits DHS from destroying records related to potential sexual assault or abuse of
individuals in its custody.

* Continues to ensure that information shared with ICE by the Department of Health and
Human on potential sponsors of unaccompanied children cannot be used by ICE for detention or
removal purposes unless the sponsor has a dangerous criminal background.

+ Continues to prevent DHS from placing pregnant women in restraints except in
extraordinary circumstances.

JOINT EXPLANATORY STATEMENT REGARDING
NATIONAL SECURITY APPROPRIATIONS MINIBUS, 2020
H.R. 1158

DIVISION D

DEPARTMENT OF HOMELAND SECURITY APPROPRIATIONS ACT, 2020

The following is an explanation of Division D, which makes appropriations for the Department

of Homeland Security (DHS) for fiscal year 2020. Funding provided in this agreement not only

sustains existing programs that protect the nation from all manner of threats, it ensures DHS's

ability to improve preparedness at the federal, state, local, tribal, and territorial levels; prevent

and respond to terrorist attacks; and hire, train, and equip DHS frontline forces protecting the

homeland. Unless otherwise noted, references to the House and Senate reports are to House
2
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Report 116-180 and Senate Report 116-125, respectively. The language and allocations
contained in the House and Senate reports carry the same weight as the language included
in this explanatory statement unless specifically addressed to the contrary in the bill or this
explanatory statement. While this explanatory statement repeats some language from the House
or Senate reports for emphasis, it does not negate the language contained in those reports unless
expressly stated. When this explanatory statement refers to the Committees or the Committees on
Appropriations, these references are to the House Appropriations Subcommittee on Homeland
Security and the Senate Appropriations Subcommittee on Homeland Security. This explanatory
statement refers to certain laws, organizations, persons, funds, and documents as follows: the
Robert T. Stafford Disaster Relief and Emergency Assistance Act, Public Law 93-288, is
referenced as the Stafford Act; the Department of Homeland Security is referenced as DHS or
the Department; the Government Accountability Office is referenced as GAO; and the Office of
Inspector General of the Department of Homeland Security is referenced as OIG. In addition,
"full-time equivalents" are referred to as FTE; "full-time positions" are referred to as FTP;
"Information Technology" is referred to as IT; the DHS "Working Capital Fund" is referred to as
WCF; "program, project, and activity" is referred to as PPA; any reference to "the Secretary"
should be interpreted to mean the Secretary of Homeland Security; "component” should be
interpreted to mean an agency, administration, or directorate within DHS; any reference to SL
TT should be interpreted to mean State, Local, Tribal, and territorial; and "budget request” or
"the request"” should be interpreted to mean the budget of the U.S. Government for fiscal year
2020 that was submitted to Congress on March 11, 2019.

Links to House and Senate DHS Reports as referenced above
H. Rept. 116-180
S. Rept. 116-125

U.S. IMMIGRATION AND CUSTOMS ENFORCEMENT
OPERATIONS AND SUPPORT

The agreement includes the following increases above the budget request:
e $4,000,000 for the Human Exploitation Rescue Operative Child-Rescue Corps

$3,000,000 for cybercrime investigative capabilities

$12,000,000 for a counter-proliferation investigations center;

$2,000,000 for the Law Enforcement Systems and Analysis division;

$15,000,000 for the Family Case Management Program (FCMP)

$4,000,000 for an independent review of the Alternatives to Detention (ATD)

program, including the FCMP

$9,222,000 for repairs and improvements at detention facilities;

e $14,000,000 for hiring at the Office of Detention Oversight to increase the
frequency of detention inspections

e $2,000,000 for the Office of the Chief Financial Officer to improve reporting to
Congress and the public about Immigration and Customs Enforcement's resource
use

e $406,000 for an Office of the Principal Legal Advisor facility consolidation
project; and $632,382,000 to sustain prior year initiatives and for personnel cost
adjustments.

The agreement provides direct funding of $207,600,000 above the request in lieu of the

proposed use of Immigration Examinations User Fee revenue to partially offset costs for

eligible activities in this account due to concerns with the impact to U.S. Citizenship and
3
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Immigration Services operations and the growing backlog in applications for immigration
benefits.

Consistent with the funding recommendations in the House and Senate Reports, the
agreement does not include $700,786,000 that was requested to sustain prior year
initiatives that were not funded in the fiscal year 2019 appropriation,

nor does it include $298,973,000 in requested funding for additional staffing.

Of the amount provided, $53,696,000 is available until September 30, 2021, to include:
e $13,700,000 for the Visa Security Program
e $32,996,000 to support the wiretap program
e $7,000,000 for the Office of Detention Oversight

The Department and ICE have failed to comply with any of the requirements set
forth in the explanatory statement accompanying Public Law 116- 6 regarding detailed
operational and spending plans for fiscal year 2019 for ICE Operations and Support.
The Department and ICE are again directed to execute such requirements for fiscal
year 2020.

ENFORCEMENT AND REMOVAL OPERATIONS

Alternatives to Detention (ATD)

For the report required in the Senate Report regarding an analysis of each active
ATD program within the last five years, the Secretary shall also submit this report to GAO
for review. GAO shall review the reliability and accuracy of data in the report and provide a
preliminary briefing to the Committees on its review within 120 days of receipt. GAO shall also
conduct a review of the ATD program and report its findings to the Committees on a date agreed
to at the time of the preliminary briefing.

Language from Senate Report 116-125 as referenced above - Alternatives to
Detention.—The recommendation includes $269,704,000 for Alternatives to Detention [ATD],
and directs ICE to ensure they are used as effectively as possible. ICE shall brief the Committee
on its discussions with the contractors handling the ATD—ISAP III contract about implementing
a ““Know Your Rights’” [KYR] program for new participants. The briefing shall indicate
whether these discussions determined whether a KYR program was deemed reasonable to be
provided at the time of the initial full enrollment or orientation or as soon as reasonably possible
after that time. ICE shall continue exploring the use of available ATD models on an ongoing
basis, shall prioritize the use of such detention alternatives for immigrant children and their
families, where appropriate, and shall seek the release of individuals and their family members
who pass credible fear screening and do not present a public safety or flight risk. The ATD
program shall evaluate the efficacy and cost-benefit of continuing the type of case management
services provided underthe Family Case Management Pilot [FCMP]. Given the pilot’s high
compliance rates, the Committee believes exploring the potential benefits of a program similar to
the FCMP pilot or an equivalent ATD program that facilitates access to social and legal services
for enrollees. To promote transparency and further understanding of ATD, the Committee directs
ICE to publish annually the following policies and data relating to ATD: guidance for referral,
placement, escalation and de-escalation decisions; enrollment by Field Office; information on the
length of enrollment broken down by type of ATD; and a breakdown of enrollment by type and
point of apprehension. Within 60 days of the date of enactment of this act, the Secretary
shall submit a report to the Committee providing analysis of each active program within

4
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the last S years under the ATD account. This report shall include compliance with court
appearances, immigration appointments, and removal orders; cost per individual served; and
response times to requests for legal counsel, family contact, and medical treatment, including
mental health services.

Immigration Enforcement at Sensitive Locations

ICE is directed to follow its policy regarding enforcement actions at or near sensitive
locations and is encouraged to review the scope of the category to areas not previously included
where community impacts could be better balanced against ICE law enforcement requirements.

Further, ICE is directed to provide its officers with guidance and training for engaging
with victims of crime and witnesses of crime, and to clarify policy guidance on enforcement
actions in or near sensitive locations in order to minimize any effect that immigration
enforcement may have on the willingness and ability of victims and witnesses to pursue justice.

PROCUREMENT, CONSTRUCTION, AND IMPROVEMENTS

The agreement includes:

e $47,270,000 for procurement, construction, and improvements, consisting of
$10,300,000 to accelerate modernization of ICE' s immigration information technology
systems, data platform, and reporting and analytics capabilities and

e $36,970,000 for construction and facilities improvements to address major projects on
ICE's facilities maintenance and repair backlog list.

Other Provisions with ICE Equities

OFFICE OF THE SECRETARY AND EXECUTIVE MANAGEMENT
OPERATIONS AND SUPPORT

Office of Immigration Detention Ombudsman

The agreement establishes an Immigration Detention Ombudsman position and provides
$10,000,000 for an Office of Immigration Detention Ombudsman, as described in the House
Report. The bill withholds $500,000 from the Office of the Secretary for Executive Management
(OSEM) until the Secretary approves the Ombudsman.

Language from House Report 116-180 as referenced above
Office of the Immigration Detention Ombudsman.—The Committee

is concerned that despite several reviews, audits, and investigations revealing substandard care
and conditions at the Department’s short- and long-term civil detention facilities, little progress
has been made. In response, an administrative provision is included that establishes an
independent Immigration Detention Ombudsman position responsible for addressing issues that
arise in these facilities. This position will report directly to the Secretary and will have direct
access to all detention facilities and to all detainees and their files. The recommendation
includes $20,000,000 above the request to establish and operate a new office to support these
functions. Not later than 60 days after the date of enactment of this Act, the Secretary shall
brief the Committee on a plan and schedule for establishing the Ombudsman position and
the new Office.

5
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SECURITY, ENFORCEMENT, AND INVESTIGATIONS U.S. CUSTOMS AND
BORDER PROTECTION
OPERATIONS AND SUPPORT

Response plans for public health crisis conditions that include: a convalescence center
concept, executed in concert with the CMO and the U.S. Public Health Service; the provision of
vaccinations when deemed appropriate by the CMO; and emergency mechanisms to address
overcrowding at Border Patrol and port of entry facilities through custodial transfers to
Immigration and Customs Enforcement, and the Office of Refugee Resettlement, as
appropriate;

FUNDING TABLES

*Red denotes cut in funding from request

DEPARTMENT OF HOMELAND SECURITY APPROPRIATIONS ACT, FY2020

IMMIGRATION AND CUSTOMS ENFORCEMENT
(AMOUNTS IN THOUSANDS)

Operations and Support
Homeland Security Investigations

Senate House
FY19 FY20 Committee Committee Conference Final Bill
Enacted @ Request Recommendation = Recommendation = Recommendation | Vs
Request

Domestic 1,658,935 1,429,644 1,763,377 1,814,494 1,769,410 +339,766

Investigations +333,733 +384,850

International 172,986 169,503 178,806 179,029 178,806 49,303

Investigations +9,303 +9,526

Intelligence 84,292 84,056 94,105 97,141 94,105 +10,049
+10,049 +13,085

Subtotal, HST 1,916,213 | 1,683,203 2,036,288 2,090,664 2,042,321 +359,118
+353,085 +407,461

Enforcement and Removal Operations

Custody Operations 3,170,845 | 3,691,594 3,458,774 2,677,564 3,142,520 -549,074
-232,820 -1,014,030

Fugitive Operations 125,969 220,155 141,394 148,054 139,622 -80,533
-78,761 -72,101

Criminal Alien 219,074 515,075 267,764 285,104 265,228 -249 847

Program -247.311 -229.971

Alternatives to 274,621 209,913 269,704 344,773 319,213 +109,300

Detention +59,791 +134,860

Transportation and 483,348 557,329 606,128 475,471 562,450 +5,121

Removal Program +48,799 -81,858

Subtotal, ERO 4,273,857 5,194,066 4,743,764 3,930,966 4,429,033 -765,033
-450,302 -1,263,100

Missions Support 1,091,898 | 1,498,839 1,271,181 1,272,250 1,271,110 -227,729
-227,658 -226,589

Office of the Principal | 260,185 326,317 287,508 300,060 290,337 -35,980

Legal Advisor -38,809 -26,257

Subtotal, Operations | 7,542,153 | 8,702,425 | 8,338,741 7,593,940 8,032,801 - 669,624

and Support -363,684 -1,108,485
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*Red denotes cut in funding from request

DEPARTMENT OF HOMELAND SECURITY APPROPRIATIONS ACT, FY2020

IMMIGRATION AND CUSTOMS ENFORCEMENT
(AMOUNTS IN THOUSANDS)
Procurement, Construction, and Improvement

FY19 FY20 Senate House Final Bill
Request Request Committee Committee = Conference Vs Request
Operational
Communications/ 30,859 7,800 7,800 10,300 10,300 +2,500
Information Technology -20,059 +2,500
Construction and Facility | 10,000 70,970 20,970 65,970 36,970 -34,000
Improvements +10,970 -5,000
Mission Support Assets Nl T e e e
and Infrastructure -4,700 -4,700
Subtotal, Procurement,
Constructions, and 45,559 78,770 28,770 76,270 47,270 -31, 500
Improvement -50,000 -2,500
Fee Funded Programs
Immigration Inspection (135,000) (135,000) (135,000) (135,000) (135,000)
User Fee
Breached Bond/Detention ~ (55,000) (55,000) (55,000) (55,000) (55,000)
Fund
Student Exchange and (128,000) (129,800) (129,800) (129,800) (129,800)
Visitor Fee
Immigration Examination = ------- (207,600) @ - - -
Fee Account (-207,600) (-207,600)
Subtotal, Fee Funded 318,000 527,400 319,800 319,800 319,800 207,600
Programs -207,600 -207,600

Administrative Provisions
Detention Contingency

Funds (AP 225) - | == e e 331,136 | - | e
Custody Operations +331,136
Detention Contingency
Funds (AP 225) —
Transportation & = emememmem ememeeeen | s 55,941 e e
Removal Program +55,941
Subtotal, Administrative ---------- = ceeeeeee | e s e
Provisions +387,077
Total, U.S. ICE 7,587,712 8,781,195 | 8,367,511 8,057,287 8,080,071 -701,124
(Discretionary Funding)

(Non-Defense) (7,587,712) (8,781,195) @ (8,367,511)

(Appropriations) (7,587,712) = (8,781,195) | (8,367,511)
Fee Funded Programs 318,000 527,400 319,800 319,800
Gross Budget Authority, 7,905,712 9,308,595 8,687,311 8,377,087 8,399,871 -908,724
ICE -621,284 -931,508
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SECTION ANALYSIS

Section 106. The agreement includes a provision establishing an Immigration Detention
Ombudsman.

Section 213. The agreement continues a provision allowing the Secretary to reprogram funds
within and transfer funds to "U.S. Immigration and Customs Enforcement- Operations and
Support” to ensure the detention of aliens prioritized for removal.

Section 214. The agreement continues a provision prohibiting the use of funds provided under
the heading "U.S. Immigration and Customs Enforcement- Operations and Support” to continue
a delegation of authority under the 287(g) program if the terms of an agreement governing such
delegation have been materially violated.

Section 215. The agreement continues and modifies a provision prohibiting the use of funds
provided under the heading "U.S. Immigration and Customs Enforcement- Operations and
Support" to contract with a facility for detention services if the facility receives less than
"adequate" ratings in two consecutive performance evaluations, and requires that such
evaluations be conducted by the ICE Office of Professional Responsibility by January 1, 2021.

Section 216. The agreement continues a provision prohibiting ICE from removing sponsors or
potential sponsors of unaccompanied children based on information provided by the Office of
Refugee Resettlement as part of the sponsor's application to accept custody of an unaccompanied
child, except when that information meets specified criteria.

Section 217. The agreement includes a new provision that requires ICE to report on information
related to its 287(g) program.

Section 218. The agreement continues and modifies a provision that requires ICE to provide
statistics about its detention population.
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Senate Judiciary Committee QFRs for Nominee Vitiello

Questions for the Record for Mr. Ronald Vitiello, Deputy Director and Senior Official
Performing the Duties of Director for U.S. Immigration and Customs Enforcement (ICE)

Senator Richard J. Durbin
March 27, 2019

For questions with subparts, please provide a separate response for each subpart.

1.

On July 3, 2018, I submitted questions to you and other Trump Administration officials
following a June 28, 2018 briefing on the Administration’s family separation policy I received
from you and other officials. Senators Grassley, Feinstein, Tillis, and Cruz also received this
briefing. The Administration’s briefers were unable to answer questions at the briefing and it
was agreed that the briefers would respond to written follow-up questions.

Senator Cruz’s office compiled questions from the Senators who had attended the briefing and
informed my office that they were submitted to the Administration in July 2018. I never
received a response to the questions I submitted almost nine months ago.

Please provide responses to these questions, which are included as Attachment 1.
(Instructed by majority counsel to disregard — removed from document)

(OPA) Do you think the Trump Administration’s zero-tolerance policy has been a
success?

(OPA) Was it appropriate for a Federal district court judge to order the reunification of
families who were separated as a result of the zero-tolerance policy, as Judge Dana
Sabraw did on June 26, 2018? If so, why? If not, why not?

On June 17, 2018, DHS Secretary Nielsen stated on Twitter: “We do not have a policy of
separating families at the border. Period.” Was this an accurate statement?

(OPA) At your November 15, 2018 confirmation hearing before the Senate Homeland Security
and Governmental Affairs Committee, you stated in response to a question from Senator Peters
about the Trump Administration’s family separation policy:

What we were trying to do at CBP and in the Department was not separate families,
but apply consequences as the Justice Department leaned forward and offered up
additional prosecutorial resources as a so-called zero tolerance policy.

And so when the Justice Department stepped up and said that they would do more
prosecutions. We put instructions in place to take advantage of that.

Were you aware that the separation of families would necessarily occur as a direct
outcome of the application of consequences you described?

(OPA) At your November 15, 2018 confirmation hearing, Senator Carper asked you, “[I]f
confirmed, how would you avoid repeating the errors in judgment in planning that allow the
family separation policy to occur?” You responded:
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So it wasn’t a family separation policy. It was an increased level of prosecution.
Right? The Department of Justice said, we -- they would involve resources to give
us a zero tolerance for people who crossed the border in between the ports illegally.
And so, the lesson learned there is, we did spend a lot of time in this setting urging
Congress to close these loopholes, to give us an opportunity to let people have
their due process rights and then removed when they were eligible for relief under
the INA. So we’d like to have that opportunity. But in the case of what did happen,
we should’ve been more — we should have leaned forward more on explaining the
whole process and being ready for the public outcry that occurred.

It seems from your response that the lesson the Trump Administration learned from
this debacle of the Administration’s own creation was to explain the Administration’s
policy more clearly. Were any lessons learned about whether the policy of separating
families was just and effective?

7. (OPA) President Trump’s previous nominee to head ICE, Thomas Homan, made a series of
inflammatory and inaccurate statements, including one which led to the resignation of an ICE
spokesman who said he “didn’t want to perpetuate misleading facts.” For example, Mr.
Homan:

e Reportedly referred to undocumented immigrants by the derogatory term “tonks”;

e (alled for the criminal prosecution of elected officials who represent jurisdictions that
limit their involvement in immigration enforcement;

e Compared the Mayor of Oakland, California to a “gang lookout™; and

e Falsely suggested that an undocumented immigrant was responsible for wildfires in
Sonoma County and that therefore California state law limiting involvement with
immigration enforcement was to blame for the wildfires.

a. (OPA) What is your reaction to these remarks?

b. (OPA) If you are confirmed, how would your leadership of ICE be different than Mr.
Homan’s?

¢. (OPA) Have you ever used the term “tonk” or any other derogatory term to refer to
immigrants or minorities? If so, please explain.

8. (OPA/OPP) In your response to written questions submitted following a May 23, 2017 Senate
Judiciary Immigration Subcommittee hearing titled “Building America’s Trust Through Border
Security: Progress on the Southern Border,” you appeared to credit the Trump Administration’s
immigration enforcement policies for the decline in border apprehensions in FY 2017.
Responding to a question from Senator Grassley, who asked, “Do you agree that President
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10.

11.

Trump's return to normal enforcement policies 1s a major reason for the decrease in border
apprehensions and illegal entry to the United States?” you stated:

Since the inauguration and issuance of Presidential Executive Orders regarding
immigration policies, the U.S. Border Patrol has encountered a significant decrease in the
flow of illegal aliens migrating to the US. Interviews have indicated migrants are hesitant
to come to the U.S. due to increased removals, perceived enhancements to border security
(e.g. border wall, increased man-power, etc.), and changes to immigration policies that do
not permit them remain in the U.S. if apprehended.

Senator Grassley also asked you to explain what authorities CBP has under current law “to
secure the border and enforce our immigration laws,” to which you responded: “CBP has broad
authority to secure the border and enforce the nation’s immigration laws, as well as many other
laws on behalf of numerous federal agencies at the border.”

Senator Grassley went on to ask, “Is any new legislation necessary to help your agency better
enforce the law, or is this really just a matter of resources?” You responded by praising two
House bills from last Congress, Kate's Law and No Sanctuary for Criminals Act. You added
that CBP supports legislation giving the agency the flexibility to waive the polygraph exam for
certain individuals.

You did not mention the Flores Settlement Agreement, a longstanding agreement in place to
protect immigrant children. Yet according to a recent news report (available at
https://www.washingtonexaminer.com/news/ice-chief-congress-could-end-unmitigated-crisis-
on-border-with-one-legal-tweak) you are now saying that because of Flores, “the U.S.
immigration system is bound to collapse as a result of the record-high levels of unaccompanied
children and families arriving at the southwest border since October” and that, “There’s an
absolutely unmitigated crisis going on at the southwest border."

You credited the Trump Administration’s immigration policies for a decreased flow of
northbound illegal immigration in FY 2017. Doesn’t the Trump Administration also
bear responsibility for the situation at the Southern border now, which you have
characterized as an unmitigated crisis?

(ERO) Do you support an increase in funding and deployment of ICE’s Alternatives to
Detention program?

(ERO) Do you agree that Alternatives to Detention are more cost-effective for the
taxpayer than family detention facilities?

a. (ERO) Will you commit to requiring that the 2011 Performance-Based National
Detention Standards (PBNDS 2011) be expeditiously implemented at all ICE
detention facilities, including contract facilities?

Page 3
DHS-19-0195-G, 19-0494-F, 19-0495-E-000285

2019-ICLI-00054 1255



Senate Judiciary Committee QFRs for Nominee Vitiello

12.

13.

14.

15.

16.

b. (ERO) Will you commit to requiring that any new ICE detention facility contract
approved during your leadership will require compliance with PBNDS 2011?

(OPA) Has the polygraph exam requirement for Customs and Border Protection law
enforcement positions elicited admissions of serious criminal conduct by certain job
candidates?

ICE’s website for job applicants (https:/www.ice.gov/careers/fags) states that ICE conducts
pre-employment polygraph screenings for law enforcement positions.

a. (OPP) When did this policy begin?

b. (OPR/OPP) Does ICE use the Test for Espionage, Sabotage, and Corruption (TES-C),
the standard Law Enforcement Pre-employment Test (LEPET) test, or a different
polygraph examination?

¢. (OPR/OPP) Does ICE perform a pre-employment polygraph screening for all
applicants for law enforcement positions or are there exceptions to this requirement?

d. (OPR) How many such exams has ICE conducted and what is the passage rate for
exams conducted at ICE since the policy began?

In 2016, the Homeland Security Advisory Council’s CBP Integrity Advisory Panel noted that
“integrity could be enhanced further by periodic random and targeted polygraph examinations
on a post-hire basis of CBP law enforcement personnel.”

a. (OPA/OPR/OPP) Do you agree with this recommendation?
b. (OPA/OPR/OPP) Could post-hire polygraph testing enhance integrity at ICE?

At your November 15, 2018 confirmation hearing before the Senate Homeland Security and
Governmental Affairs Committee, you stated: “I also appreciate the Committee's important
oversight role, and I am committed to ensuring that our agency remains accountable to
Congress and the taxpayers.”

a. (OPA) Do you commit that, if you are confirmed, under your leadership ICE will
expeditiously and thoroughly respond to requests for information from all Members
of the Senate Judiciary Committee, regardless of their party affiliation?

b. (OPA) What steps have you taken, and do you plan to take, to enhance ICE’s

accountability to Congress and the American people?

a. (ERO/OPLA) Please explain, with specific examples, how you have directed the use of
prosecutorial discretion in deploying ICE detention and removal resources.
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17.

18.

19.

20.

21.

22.

(ERO/OPA) Do you believe there are circumstances where it is appropriate for ICE to
grant a stay of removal to an undocumented immigrant who is removable under the law?
Have you ever ordered or approved the granting of such a stay of removal?

(OPA) During his confirmation hearing, USCIS Director Francis Cissna committed to
maintaining the existing Deferred Action for Childhood Arrivals (DACA) guidelines and
to ensuring that individuals only lose DACA if they have violated the terms of DACA.
Will you make the same commitment?

(ERO) At your November 15, 2018 confirmation hearing, Senator Hassan asked you whether
you “accept findings of pediatricians in the United States of America that detaining children
provides long-term psychological harm to those children, yes or no?” You did not answer the
question directly. You stated, “I understand the report. Yes.” Please answer this question
directly.

(OPA/ERO) ICE official Matthew Albence characterized ICE’s family detention facilities as
being “more like a summer camp” at a Judiciary Committee hearing last year. Do you agree
with this characterization?

At your November 15, 2018 confirmation hearing, in response to a question from Senator
Peters about whether there is an upper limit to how long a child should be detained in your
view, you responded: “Well the law gives us upper limits. What we’re -- in this discussion,
what is -- what we’re trying to seek is full opportunity in the due process and that requirement.
And then when it -- if they're not subject to relief, then they’re held only long enough to
remove them.”

(OPA) Please explain, legal restrictions aside, whether you believe there is an upper limit
to how long a child should be held in immigration detention, and, if so, what this upper
limit is?

On May 5, 2017, ICE reversed a decades-long bipartisan policy of issuing stays of removal for
beneficiaries of private immigration bills when the Chairman of the Senate Immigration
Subcommittee requests a report on the beneficiary. This action was taken without consulting
Congress. As a result of ICE’s decision, private bill beneficiaries are now subject to
deportation even though legislation to provide for their relief is pending in Congress.

(OCR) Will you commit to working with the Chairmen and Ranking Members of the
Senate Judiciary Committee and Immigration Subcommittee to reevaluate ICE’s May 5,
2017 policy change?
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Nomination Ronald D. Vitiello to be Director of Immigration and Customs Enforcement
U.S. Department of Homeland Security
Questions for the Record
March 27, 2019

QUESTIONS FROM SENATOR FEINSTEIN

1. As part of ongoing litigation in federal district court, the administration has identified 2,816
children who were separated from their parents or legal guardians and detained as of June 26,
2018, as part of the administration’s zero tolerance policy. (Ms. L v. U.S. Immigration and
Customs Enforcement, et al. (2018)) However, the Inspector General for Health and Human
Services concluded in January 2019 that “thousands™ more children may have been separated
from their families under this policy and released prior to June 26, and 118 children were
separated between July and November 2018.

At the September 2018 “Hold Their Feet to the Fire” convention of the Federation for
American Immigration Reform (FAIR), you stated that “only 2,500 people were affected” by
family separation. (Interview with Tom Roten Morning Show (Sept. 5, 2018))

a. (OPA) When you stated that 2,500 people were affected by the zero tolerance policy,
were you aware of the administration’s own court filings that identified hundreds
more separated children?

b. (OPA) Were you aware that thousands more children were likely separated from
their families prior to June 26?

¢. (ERO/OPLA) What has been done to track down those parents and children who
have been lost and unaccounted for?

d. (ERO/OPLA) I have asked repeatedly for the numbers. When will Congress receive
a full accounting of the family separations? Please specify with a month and year.

e. (OPA) Please describe in full your involvement in planning and implementing the
Trump administration’s zero tolerance policy of family separation. Please include all
recommendations that you provided input into and why you believe each
recommendation was appropriate.

2. On November 15, 2018, you testified before HSGAC that when you implemented the Trump
administration’s zero tolerance policy as Acting Deputy Commissioner of Customs and Border
Protection (CBP), the resulting family separations “were never intended to be permanent.”
However, you also testified that CBP “never contemplated having the systems work
backward” to reunify families, because “the reunification piece is a function of HHS.”
Furthermore, the Inspector General for DHS concluded in September 2018 that there was “no
evidence” of any central database to track and reunify parents and children who were
separated as part of the zero tolerance policy.
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a. (OPA) With no central database to track and reunify separated families, how did you
intend to avoid permanent or long-term family separations?

b. (OPA) Now that it's clear this did not work, what is being done as new families arrive?
Is there a database in place? If not, why not?

¢. (OPA) How did you believe HHS would be able to “work backward” to reunify
separated families, if CBP failed to develop a process for notify HHS which children
were separated at the border and which children arrived unaccompanied? What is
being done to address this problem for those already separated? What is being done
for those separated going forward?

3. On March 13, a complaint filed with the Department of Homeland Security’s Office of Civil
Rights and Civil Liberties stated that Immigration and Customs Enforcement (ICE) kept
several children at the Karnes County Detention Center for 40 days or longer. (See Letter to
Ms. Cameron Quinn and Mr. John V. Kelly from Refugee and Immigrant Center for Education
and Legal Services (Mar. 13, 2019)) As you know, the Karnes facility houses children along
with their fathers.

The group of families represented in the complaint includes a six-year-old boy who was
detained with his father for 41 days, from January through March, before being separated from
his father and moved to a children’s shelter. This boy was allegedly detained for more than
two times the 20-day detention period authorized in the Flores settlement agreement.

a. (OPLA) Do you believe that a 41-day detention period for a child complies with the
terms of the settlement agreement in Flores v. Barr (Flores)?

b. (OPLA) Has ICE disclosed to the court in the Flores case that children were detained
for over 40 days along with their parents at Karnes? If so, please provide the dates
and methods of any such disclosures.

¢. (OPLA/OPA) Will you commit to complying with the Flores settlement agreement by
releasing children from ICE custody after 20 days or less?

4. Reports indicate that ICE is considering plans to stop detaining families at the Karnes County
Detention Center, and instead use the Karnes facility to detain single adults.

a. (ERO) Does ICE, in fact, plan to stop detaining families at Karnes?

b. (ERO) If ICE stops detaining families at Karnes, will you commit to releasing the
parents who are detained there along with their children, to avoid moving children to
shelters when one of their parents is in the United States?

¢. (ERO) IfICE stops detaining families at Karnes, will ICE detain fathers and children
together at an alternative location? How will ICE ensure that the closure of Karnes
does not result in separation of fathers from their children?
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5.

In November 2018, you testified before HSGAC that ICE was discussing the option of
imposing a “binary choice” on parents, to waive their children’s rights to release under the
Flores agreement, or to be separated from their children upon the child’s release in accordance
with Flores. You stated that the “binary choice” alternative would be “a way for [ICE] to meet
the requirement of the Flores settlement agreement while giving people the right to due
process in an immigration proceeding.”

a. (OPLA/ERO) What is being done to ensure children are provided meaningful due
process when they have been separated from their parents?

b. (OPLA/ERO) There are reports parents have been misled by DHS about being
reunited with their children and what their rights are under the law. What is being
done to ensure parents are provided meaningful due process? What is being done to
ensure parents are provided accurate information about their rights?

¢. (ERO/OPR) Has anyone been reprimanded for providing inaccurate information to
parents?

d. (ERO/OPR) What is being done to uncover how parents and children are being
treated?

On December 14, 2017, ICE reversed its policy that favored release of pregnant detainees, and
implemented a policy of detaining pregnant women in accordance with President Trump’s
Executive Order 13768. Meanwhile, in the first two years of the Trump administration,
miscarriage rates of women in ICE custody nearly doubled. (Scott Bixby, Immigrant
Miscarriages in ICE Detention Have Nearly Doubled Under Trump, DAILY BEAST (Mar. 1,
2019))

In February 2019, a 24-year-old woman gave birth to a stillborn baby boy while in ICE
custody at the Port Isabel Detention Center. As of March 2019, 17 infants under the age of one
year were held in immigration custody at Dilley Family Residential Center in Texas, which
lacks specialized medical care facilities for this vulnerable population. (Madeline Buiano,
Babies in Poor Heath at ICE-Run Detention Facility, Says Complaint, THE CENTER FOR
PUBLIC INTEGRITY (Mar. 1, 2019))

On March 5, 2019, I introduced the Stop Shackling and Detaining Pregnant Women Act, along
with Senator Murray, to protect the health and safety of pregnant women and youth by
reinstituting the presumption of release of pregnant women and youth from immigration
detention, prohibiting DHS from shackling pregnant women in its custody, and setting
standards of care and transparency for the treatment of pregnant women and youth.

a. (OPA/ERO) Are you aware that the detention and shackling of pregnant women
poses risks to the health of the mother and of the developing child?
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b. (OPA/ERO) What have you done to address the increase in miscarriages of women in
ICE detention?

¢. (OPA/ERO) Will you commit to reversing the December 14, 2017 directive that
eliminated the presumption that pregnant women and youth should be released from
immigration custody?

7. Current ICE family detention practices cost $319 per detained family member per day.
Meanwhile, federal contract funding for immigration bed space in facilities operated by Core
Civic and Geo Group have increased by over $100 million each since 2016. (Michaela Ross,
Madi Alexander, Paul Morphy, Immigration Spending Surges as White House Calls for More
Funds, Bloomberg Government (Jan. 25, 2019))

Furthermore, prolonged family detention has been opposed by groups ranging from the
American Academy of Pediatrics to DHS’s own Advisory Committee on Family Residential
Centers. Despite these findings, on June 2017, DHS terminated the Family Case Management
Program, an innovative program of alternatives to detention that boasted compliance rates of
more than 99% with both ICE check-ins and with immigration court hearings. The program
cost only $36 per day for an entire family. (Frank Bajak, ICE shutters detention alternative for
asylum-seekers (June 9, 2017))

a. (ERO) Will you commit to re-starting the Family Case Management Program, given
its cost-effectiveness when compared to prolonged family detention, and given the
enrolled families’ high rates of compliance with court proceedings?

b. (ERO) Will you commit to exploring additional models for alternatives to detention as
a humane and cost-effective way to decrease detention of children and families?

8. On September 27, 2018, the DHS Inspector General issued a report documenting poor
conditions and mistreatment of immigrants at the Adelanto ICE Processing Center. The OIG
report indicated that the Adelanto ICE Processing Center potentially violated ICE detention
standards.

When my staff visited Adelanto, several detainees complained about not being able to access
their property that was surrendered to ICE. Specifically, a number of detainees were not able
to retrieve their passport, ID, and original versions of documents from ICE in time to provide
these important documents to the judge when they appeared in court.

Moreover, reports indicate that detainees at Adelanto are engaging in a hunger strike to protest
the conditions in which they are held, including the high cost of food, limited availability of

legal representation, and restricted access to correspondence sent to them by mail.

a. (ERO/OPR) Please provide the most recent inspection report for the Adelanto ICE
Processing Center.

b. Please answer the following questions about Adelanto with specificity:
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i. (ERO) How many doctors are available to detainees at the Adelanto ICE
Detention Center?

ii. (ERO) How many nurses and physicians’ assistants are available at Adelanto?

iii. (ERO) If a detainee becomes ill after arriving at Adelanto, how long, on average,
does the detainee have to wait to be seen by a doctor?

iv. (ERO) On average, how long does it take a detainee at Adelanto to receive
medication after a doctor prescribes it?

v. (ERO) On average, how long do detainees have to wait after arriving at Adelanto
to see a dentist?

vi. (ERO) How many hours per day do detainees at Adelanto spend locked in a cell?
vii. (ERO) How many hours do detainees at Adelanto spend in indoor common areas?

viil. (ERO) How many hours do detainees at Adelanto spend outside?

(ERO) What are the policies at Adelanto and other ICE detention facilities to ensure
that detainees are able to access correspondence, books, and other materials that are
sent to them?

. (ERO) Why are detainees at Adelanto ICE processing facility unable to access their
passports, identification documents, or other documents from ICE in time to provide
these important documents to the judge when they appear in court?

(ERO) How does ICE determine the price it charges for food and other goods at the
commissary at Adelanto?

(ERO) Will you commit to providing ICE detainees with access to their documents in
advance of their hearings in immigration court or federal district court?

(ERO) At what temperature are ICE detention cells kept?

. (ERO) Have any doctors reported to ICE or CBP officials that any detainees became
ill, or that any detainees’ existing symptoms worsened, because of the temperature
settings within the facilities?

In December 2018, the Stanford Law School Immigrants’ Rights Clinic and the ACLU of
Southern California filed a complaint alleging that ICE was failing to allow immigrants at
three detention facilities in California to communicate with their attorneys. (Ernesto Torres,
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10.

Desmond Tenghe, Jason Nsinano, et al. v. U.S. Department of Homeland Security and U.S.
Immigration and Customs Enforcement (2018))

The complaint alleges that detained immigrants are unable to contact their attorneys by phone
because the phone systems in these facilities do not allow them to leave voice mail messages
or navigate automated menus if the call is not answered by a live person. Furthermore, when
immigrants are allowed to meet with their attorneys in person, these meetings are restricted to
locations where their conversations can be overheard.

a. (ERO/OPLA) What does ICE do to disseminate information to detainees at the
Adelanto, Lacy, and Musick facilities about the availability of legal representation?
What about other facilities?

b. (ERO/OPLA) Will you commit to changing the phone systems at ICE facilities in
California to allow immigrants to communicate effectively with their attorneys? If not,
why not?

¢. (ERO/OPLA) Will you commit to providing private areas in ICE detention facilities
where immigrants can meet with their attorneys in a confidential manner, respectful
of attorney-client privilege? If not, why not?

As you are aware, in October 2018, ICE stopped doing pre-release planning for asylum-
seeking families before releasing them into communities along the Southwest Border. There
have been numerous reports of families with children being dropped off at bus stations and
parking lots without being directed to local shelters or other available community resources to
help them reach their ultimate destinations.

The Joint Explanatory Statement accompanying the 2019 Consolidated Appropriations Act
included the following language: “In recent months, ICE has collaborated with organizations
that provide temporary shelter to migrants released from ICE custody. Within the
$114,147,000 increase above the fiscal year 2018 funding level for the Transportation and
Removal Program, ICE is directed to provide for the transportation of migrants to such
shelters based on where collaborating organizations have open sheltering capacity, including
during surge periods. ICE shall immediately notify the Committees in advance of any decision
to deny such transportation.”

a. (ERO) What has ICE done to comply with this directive to “provide for the
transportation of migrants to such [temporary]| shelters based on where collaborating
organizations have open sheltering capacity”?

b. (ERO) Have individual field offices been issued guidance in light of this requirement?
¢. (ERO) Please provide any guidance that has been issued regarding communication

and coordination with community-based organizations to ensure the safe and orderly
release of migrant families.
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11.

12.

d. (ERO) Many of these temporary shelters provide initial medical screenings and
emergency services. These services are typically provided by local government health
workers and private health providers. Has your agency made any effort to share
health screening information (gathered either by ICE or U.S. Customs and Border
Protection) for potential illnesses or injuries that individuals may be experiencing? If
not, why not?

During the Obama administration, ICE agents, officers, and attorneys were permitted to
exercise prosecutorial discretion to promote national security, border security, public safety,
and the integrity of the immigration system. (Memorandum from Director John Morton,
Exercising Prosecutorial Discretion Consistent with the Civil Immigration Enforcement
Priorities of the Agency for the Apprehension, Detention, and Removal of Aliens (June 17,
2011)) On January 25, 2017, the Trump administration ended that discretionary authority with
Executive Order 13768, which directs that immigration laws must be enforced against all
“classes or categories of removable aliens.” As a result, ICE arrested 38,000 immigrants with
no criminal convictions in FY2017, a 146 percent increase over non-criminal immigration
arrests in FY2016. The decision to focus on, and eliminate prosecutorial discretion for, low-
priority individuals has forced immigration courts to spend valuable time on these cases,
thereby adding to the enormous case backlog.

a. (ERO) Please provide the number of ICE arrests since January 2017 involving
individuals with no criminal convictions.

b. (ERO) Please also provide the number of Notices to Appear filed since January 2017
against individuals with no criminal convictions.

¢. (ERO) Please provide the total number of individuals removed by ICE since January
2017 who have no criminal convictions.

d. (ERO) Please provide the total cost of arresting, charging, prosecuting removal cases
against, and deporting the individuals described in Question 9(a)-(c) above.

Recent reporting indicates that ICE has been using information collected by the California
Department of Motor Vehicles (DMV) to conduct enforcement actions against individuals
with no criminal history. This is concerning due to California’s state law allowing residents to
apply for licenses regardless of their immigration status, which was established as a way to
improve public safety and accountability. (Sergio Flores & Tom Jones, DMV Confirms ICE
Has Limited Access to AB 60 License Information, NBC LOS ANGELES (Feb. 20, 2019))

a. (ERO/HSI) How has ICE used information collected by the California DMV in its
targeting of enforcement actions?

b. (ERO/HSI) Has your agency ever utilized the California Department of Justice’s
California Law Enforcement Telecommunications System (CLETS) for immigration
enforcement purposes not involving a criminal justice matter?
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13. On September 2, 2015, you tweeted at Mark Levin that the Democratic Party should be
renamed the “Neo-Klanist” party. In November, you testified before HSGAC that this
statement was “a joke” and a “momentary lapse in judgment,” and that you believed you were
sending it as a direct message rather than a public tweet.

a. (OPA) Was Mark Levin the intended recipient of the tweet that you believed was a
direct message? If not, who was the intended recipient of that remark?

b. (OPA) You said the comment was a joke, can you please explain the joke?
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Senate Judiciary Committee
Questions for the Record from Senator Charles E. Grassley
for Ronald D. Vitiello

Nominee

Director of Immigration and Customs Enforcement
Department of Homeland Security

Cost of Compliance related to Sanctuary Policies

In recent years, many state and local jurisdictions began implementing a policy of not
reporting to ICE the release of criminal aliens from their custody, even when ICE identified the
aliens and specifically requested notification before their release. These are commonly referred
to as “Sanctuary City/State” policies.

The results of these policies are disturbing. In addition to the fact that the American
public faces an increased and unnecessary risk to safety because criminal aliens are at-large in
the community, additional resources are required to locate and arrest these criminal aliens.

1. (ERO) What is the average dollar cost to apprehend an alien, for whom ICE has
identified as illegally present and issued a detainer, after s/he was released from a
sanctuary jurisdiction? In your answer, please speak to the difference in resources and
manpower allocated to an ICE arrest at a local jail versus an instance in which ICE has
zero state/local cooperation.

2. (ERO) To the best of your knowledge, how many detainers were not honored in
FY2017, FY2018, and FY2019 year to date?

3. (ERO) What are the increased risks to public safety when an alien must be arrested
outside of a secure facility and in the community?

Equal Application of Crimes Involving Moral Turpitude (CIMT)

As you may be aware, recent federal court decisions have made it more difficult for the
removal of illegally present aliens with criminal convictions. The use of the outdated categorical
approach to determine if an alien has been “convicted of” various criminal grounds for the
purpose of removal has had a significant impact, rendering many criminal statutes overbroad and
unusable. The term “Crime Involving Moral Turpitude” is vague and open to a wide variety of
interpretations. In some cases, aliens who have been convicted of sexual assault of a minor are
not ultimately found deportable because a Circuit Court is bound to a patchwork of varying state
law definitions, including different statutory requirements. This has completely undermined the
intent of the removal statute, to remove criminal aliens from the United States.
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1. (OPLA) Please explain the effect of Court cases like U.S. v. Auilera-Montes de Oca
and Larios- Reyes v. Lynch on the ability of ICE to remove serious violent criminal
aliens from the United States.

2. (OPLA) How have these cases impacted the safety and welfare of communities in
the United States?

3. (OPLA) What are your recommended remedies to overcome these hurdles to
remove criminal aliens who prey on the most vulnerable in our communities?

Risks Created by the DHS Appropriations Act, 2019, Section 224

The Department of Homeland Security (DHS) Appropriations Act of 2019 provided
funding for Immigration and Customs Enforcement. Pursuant to Section 224, ICE is specifically
prohibited from using appropriated funds to detain or initiate removal proceedings against a
sponsor, potential sponsor, or member of a household of a sponsor or potential sponsor of an
unaccompanied alien child (UAC). Additionally, Section 224 prohibits ICE from using
information solely provided by the Department of Health and Human Services (HHS)
concerning the immigration status of UAC sponsors/potential sponsors to execute on ICE’s
statutory enforcement responsibilities.

4. (ERO) Will this restriction on the use of appropriated funds inhibit the ability of the
federal government to ensure a safe environment into which an unaccompanied alien
child is to be placed?

5. (ERO) Will this restriction inhibit ICE’s ability to ensure that the household to

which a UAC would be released does not include undocumented immigrants with a
criminal record?

6. (HSI) Can smugglers and human traffickers abuse this loophole? How so?

7. (ERO/HSI) With these funding restrictions, how will enforcement actions against
criminal aliens and criminal organizations be impacted?
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Questions for the Record
Submitted to Mr. Ronald D. Vitiello
from Senator Kamala D. Harris

Nomination of Ronald D. Vitiello to be Assistant Secretary for Immigration and Customs
Enforcement, U.S. Department of Homeland Security
Senate Committee on the Judiciary
March 27, 2019

Coercion of Separated Parents to Relinquish Legal Richts

In August 2018, legal advocates filed a complaint with the Department of Homeland Security
Office of Inspector General (DHS OIG) and the Department of Homeland Security Office of Civil
Rights and Civil Liberties (CRCL) alleging that ICE employees engaged in coercion and abuse in
order to compel immigrant parents who had been separated from their children to forgo their legal
rights, including their right to reunify with their children or to lawfully seek asylum. The
complaint alleged verbal and physical threats, insults, denial of food, withholding of feminine
hygiene products from parents, and false claims to parents that their children would be
permanently taken from them.

1. (OPA) When did you become aware of these allegations?

During your nomination hearing on November 15, 2018, you committed to meaningfully
following up on these allegations.

2. (OPR/ERO) What actions, if any, did ICE take in response to these allegations?
Please provide written documentation.

3. Has ICE conducted its own inquiry into these allegations?

a. (OPR/ERO) If so, when will the inquiry be completed and will you publish it?
b. (OPR/ERO) If not, will you commit to commencing an inquiry immediately?

4. (OPR/ERO) Will you commit to establish written guidelines and conduct training to
ensure ICE employees never engage in coercion or abuse when forms are presented
to detained individuals asking them to relinquish legal rights?

Under current law, children cannot be held for more than 20 days in ICE detention. Media reports
suggest that in order to get around this 20-day rule, the White House considered a so-called
“binary choice policy” to force parents to choose between either having their children stay with
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them in ICE detention indefinitely, or having their children separated but kept in HHS detention
indefinitely.

5. (OPA) Have you ever been consulted by the White House on this binary choice policy
— either in person or in writing?

a. (OPA) If in person, please provide the dates and the names of the people
attending that meeting to the Committee.

b. (OPA) If in writing, please provide that documentation to the Committee.

ICE Detention of Pregnant Women

On December 14, 2017, ICE issued a directive that reversed a policy of presumptive release from
detention for pregnant women. In your pre-hearing questionnaire, you stated that ICE tracks
pregnancy-related cases for detainees in custody and provided the number of pregnant detainees
held in ICE custody at that time.

6. (ERO) Please provide an updated number of pregnant women who have been
detained in ICE custody since ICE issued the December 2018 directive.

7. (ERO) How many pregnant women are currently detained?

8. (ERO) Do you have a breakdown by trimester of pregnancy?

During DHS Secretary Nielsen’s testimony to the Homeland Security and Governmental Affairs
Committee on May 15, 2018, she declared that “we do not detain any women past their third
trimester, once they enter the third trimester, we provide them separate housing.” However, in
your pre-hearing questionnaire, you stated that as of October 4, 2018, there were a total of four
detainees in their third trimester.

9. (OPP) What exactly is ICE’s policy of detaining pregnant women in their third
trimester?

On May 15, 2018, I asked Secretary Nielsen about a September 2017 complaint filed with the
DHS IG and Office of Civil Rights and Civil Liberties in which pregnant women alleged
mistreatment in ICE custody, including insufficient access to medical care resulting in
dehydration and even miscarriage. Secretary Nielsen promised to provide an assessment of
medical treatment of pregnant women in immigration detention but I have received no response. |
asked again for such an assessment again during your nomination hearing on November 15, 2018,
but have received no response.
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10. (ERO) Has ICE conducted an assessment of the treatment of pregnant women in its
detention facilities?

a. (ERO) If yes, what outside medical experts has ICE engaged with in
conducting this assessment and will you provide documentation of this
assessment to this Committee?

b. (ERO) If no, do you commit to conduct such an assessment in engagement
with outside medical experts and provide it to this Committee?

11. (ERO) What training and guidance do ICE employees receive about specialized care for
pregnant women in ICE custody and detention facilities?

a. (ERO) Have you consulted with medical experts in its development?

Poor Conditions and Oversight at ICE’s Adelanto Processing Center and Other Detention
Facilities

On September 27, 2018, the DHS IG published a report identifying significant health and safety
violations at the Adelanto ICE Processing Center in California. The IG found that the Adelanto
facility failed to provide detainees with adequate medical care. From November 2017 to April
2018, detainees filed 80 medical grievances for not receiving urgent care, not being seen by
providers for months for persistent health conditions, and not receiving prescribed medications.
One disabled detainee was inappropriately held in solitary confinement for nine days, with his file
not indicating that facility staff ever moved him from his wheelchair during this time or that his
bedding and toiletries had been unpacked. The IG further found that ICE cited medical care
deficiencies in three detainee death reviews at Adelanto since FY15.

12. (ERO) What disciplinary and remedial actions have you undertaken in response to this
report?

13. (OPR) Will you disclose the Adelanto ICE death reviews to this Committee?

14. (ERO) Will you provide this Committee with documentation of your agency’s policies
for oversight of medical care providers in your detention facilities?
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ICE Use of Bodv-Worn Cameras

In August 2015, when you were in a Customs and Border Protection (CBP) leadership role, CBP
published a feasibility study on the use of body-worn cameras for officers and agents. The study
found that body worn cameras would have benefits for CBP if properly acquired, deployed, and

managed. CBP has since begun a body-worn camera pilot program.

15. (OPA) Since you have been in an ICE leadership role, have you initiated any discussions
about piloting body-worn cameras at ICE?

16. (OPA) If confirmed as ICE Director, will you commit to initiate a pilot program on
body-worn cameras for ICE officers and agents?
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1.

Questions for the Record for Ronald Vitiello
from Senator Mazie K. Hirono

As part of my responsibility as a member of the Senate Judiciary Committee and to ensure the
fitness of nominees, I am asking nominees to answer the following two questions.

a. (OPA) Since you became a legal adult, have you ever made unwanted requests for
sexual favors, or committed any verbal or physical harassment or assault of a sexual
nature?

b. (OPA) Have you ever faced discipline or entered into a settlement related to this kind
of conduct?

(OPA) Several components of the Department of Homeland Security (DHS), including
Immigration and Customs Enforcement (ICE) have failed to respond to the Senate
Judiciary Committee’s questions for the record. Do you commit to responding in a
timely manner to all questions for the record submitted to ICE, if you are confirmed?

In April 2018, DHS and the Department of Health and Human Services (HHS) entered into a
Memorandum of Agreement (MOA), which was signed by ICE, mandating that the Office of
Refugee Resettlement (ORR) within HHS share with ICE information about each
unaccompanied immigrant child’s potential sponsor and all adult members of that potential
sponsor’s household. This resulted in deterring potential sponsors coming forward out of fear
of immigration enforcement actions against them, leaving unaccompanied children in
prolonged detention. These fears were not unfounded. By November 2018, ICE had reportedly
arrested 170 individuals based on this information sharing, and more than 100 of those
arrested had no criminal record.

a. (ERO) How many individuals have you arrested based on information obtained by
this information-sharing MOA? Please provide this data broken down by month
from April 2018 to the present.

b. (ERO) How many of the individuals above were arrested only for immigration-
related offenses? Please provide this data broken down by month from April 2018 to
the present.

The Department of Homeland Security’s Office of Inspector General (OIG) has issued several
reports about the troubling conditions in ICE detention facilities and ICE’s failure to hold
these facilities accountable. In February 2019, for example, OIG reported that it identified
serious issues at an ICE facility in New Jersey that “not only constitute violations of ICE
detention standards but also represent significant threats to detainee health and safety,”
including serving “slimy, foul-smelling” food and maintaining housing units with mold and
mildew. Human Rights Watch also reported in June 2018 that “[m]ore people died in
immigration detention in fiscal year 2017 than any year since 2009, and the most recent

Page 20
DHS-19-0195-G, 19-0494-F, 19-0495-E-000302

2019-ICLI-00054 1272



Senate Judiciary Committee QFRs for Nominee Vitiello

detailed information we have about immigration detention deaths shows that they are still
linked to dangerously inadequate medical care.”

a. (ERO) What steps have you taken and what steps will you take to ensure that ICE
facilities are safe and sanitary?

b. (ERO) What steps have you taken and what steps will you take to improve access to
proper medical care at ICE facilities?

¢. (CFO) In January 2019, OIG reported that, instead of holding ICE facilities
accountable through financial penalties, “ICE issued waivers to facilities with
deficient conditions, seeking to exempt them from complying with certain

standards.” OIG made five recommendations to address its findings. By when do you
expect to complete implementation of the recommendations made in the OIG report?

. (ERO) ICE responded to the OIG report on December 3, 2018, before the report was
publicly released. Since December 3, 2018, how many waivers has ICE issued to
facilities with deficient conditions? Since December 2018, on how many facilities with

deficient conditions has ICE imposed financial penalties? Please provide a
breakdown by month from December 2018 to the present for both questions.

. There have been multiple reports of physical and sexual abuse of adults and children at ICE
detention facilities. Between 2010 and September 2017, reportedly at least 681 complaints of
sexual assault, 307 complaints of sexual harassment, and 272 complaints of physical assault
were filed, primarily about incidents while in ICE custody. Of these complaints, it appears
only a small fraction were investigated.

. (ERO/OPR) How many sexual misconduct complaints has ICE received in the past

24 months? How many of those complaints were fully investigated? What were the
results of those investigations?

. (ERO/OPR) How many physical abuse complaints has ICE received in the past 24
months? How many of those complaints were fully investigated? What were the
results of those investigations?

(ERO/OPR) What steps have you taken to ensure that all sexual abuse allegations
are taken seriously and thoroughly investigated?

. (ERO/OPR) What mechanisms and safeguards are in place to enable immigrants in
ICE custody to come forward to report abuse by an ICE employee or ICE contractor
without fear of retaliation?

(ERO/OPR) What relief or remedy is available to a detainee who reports abuse at an
ICE facility?
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f. (ERO/OPR) Does ICE have a mandatory reporting policy regarding an ICE
employee or contractor who witnesses abuse against an adult or child in ICE
custody? If so, please provide a copy of that policy.

6. CBP has indicated that more than 300 migrants, including children have been subject to the
Migration Protection Protocols (MPP)—otherwise known as the Remain in Mexico plan—
which requires asylum seekers to remain in Mexico as they await the adjudication of their
asylum application. Several of the children sent to Mexico are reported to be under age 12.
Under the MPP, ICE is responsible for transporting migrants to court for their immigration
hearings and facilitating access to counsel. The San Diego Tribune reported issues with
scheduling glitches and difficulty notifying migrants of changes in court dates. When one of
these migrants returned to the U.S. port of entry for their first immigration court hearings,
CBP officers would not let her into the United States, causing her to miss her hearing. When
the woman’s lawyer explained that her client was at the port of entry ready to come in, but
CBP officers would not let her into the United States, the government attorney — the chief
counsel for ICE, told the immigration judge that he should order the woman to be deported in
her absence. The judge denied the government’s motion.

a. (OPLA) Have there been any other cases, like the above-referenced case, where the
government attorney has sought to have a migrant subject to the MPP deported after
missing a court hearing due to issues with the MPP process? If so, please provide
details of those cases and how they were resolved.

b. (OPLA/OPP) In what ways is ICE ensuring that the asylum seekers waiting in
Mexico under the MPP policy have meaningful access to counsel? How are asylum
seekers supposed to meet with their U.S.-licensed lawyers if they are forced to remain
in Mexico under the MPP policy?

¢. (OPP) To date, how many adults and children have been subject to the MPP policy?
Please provide a breakdown of the number of children by age.

d. (OPP) How were these individuals selected to be sent to Mexico under the MPP
policy? What specific criteria does DHS use and who makes these decisions?

e. (OPP) Who at DHS made the decision to subject children to the MPP policy and
what were the justifications for that decision?

f. (OPP) What are the exact terms of the agreement between the United States and the
Mexican government regarding the MPP policy?

7. At your HSGAC hearing, Sen. Harris asked you about ICE’s reversal of the prior
administration’s policy that had generally discouraged the detention of pregnant immigrant
women absent extraordinary circumstances or the need for mandatory detention. As for
pregnant women in their third trimester, you stated that ICE’s policy “is that special care is
taken in the third trimester and it’s presumed that we would not keep anyone in custody. But if
they are in custody and we have the ability to remove them then we would do that.” In
February 2019, a woman in her third trimester of pregnancy, who was held at an ICE
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detention facility, delivered a stillborn baby while in ICE custody. There have also been
reports of mistreatment of pregnant women in ICE custody, a lack of adequate medical care,
and a significant increase in the number of miscarriages among women detained by ICE.

a. (ERO) What steps have you already taken and what steps do you plan to take to
address the increases in miscarriages among women in ICE custody?

b. (ERO) What oversight and accountability mechanisms have you put in place or will
you put in place to ensure that pregnant women are not mistreated or denied proper
medical care while they are detained by ICE?

¢. (ERO) Since ICE changed its policy regarding the detention of pregnant women, how
many pregnant women have been detained by ICE? Of these pregnant women, how
many of them are currently in ICE custody? Please provide data broken down by
trimester for both questions.

d. (ERO) What is the average length of detention and the longest length of detention in
ICE custody for pregnant women?

In June 2017, DHS ended the Family Case Management Program, which was a highly
successful alternative to detention that cost significantly less than detaining families. This
program cost about $36 to $38 each day per family, while ICE family detention costs nearly
$320 per person each day. A November 2017 report by the DHS Inspector General found that
the Family Case Management Program was 99 percent successful for ICE check-ins and
appointments and 100 percent successful for attendance at court hearings.

a. (ERO) What steps are you taking to explore using cost-effective alternatives to
detention, like the Family Case Management Program?

b. (ERO) If confirmed, will you reinstate the Family Case Management Program?

. On February 15, 2019, the President announced he was declaring a national emergency to

build a border wall, claiming “We have an invasion of drugs and criminals coming into our
country.” But he undermined his own declaration of an emergency by stating: “I didn’t need
to do this, but I’d rather do it much faster. . . . I just want to get it done faster, that’s all.” In a
January 2019 interview, you were asked about whether you though the President should
declare a national emergency to build a border wall. You responded, “It’s quite clear to me
that he’s dedicated to getting this job done, so whatever means he needs to take to do that, I
think he should do it.”

a. (OPA) Is it your view that the President has unlimited authority to declare a national
emergency to build a border wall? If not, in your view, what are the legal limits of the
President’s authority to declare a national emergency to take money from military
construction projects to build a border wall?
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b. (OPA) In your view, is there a difference between a humanitarian crisis and a
national security or military threat at our southern border?

¢. (OPA/ERO) Please provide any factual evidence ICE has to support the claim that
there is a national emergency at our southern border that necessitates the building of
a border wall.

10. The National ICE Council, which represents about 7,600 ICE employees, submitted a letter to

11.

the Homeland Security and Governmental Affairs Committee (HSGAC) opposing your
nomination. They noted that this was “the first time” in its history that it has officially
opposed a presidentially-appointed nomination. At your hearing, you told Sen. Johnson that
the charges in the letter are “very technical” and that “most™ of what is discussed in the letter
occurred before you became Acting Director of ICE. But the letter specifically talked about
your tweet “suggesting that the Democratic Party be renamed as the ‘NeoKlanist’ party.” The
National ICE Council also raised concerns about your efforts to justify your statement as a
“joke.” When Sen. Peters asked you at the hearing whether you “believe that’s appropriate
language for a government official charged with significant responsibilities,” you said you
“regret[ted]” making this statement and committed to not using that type of language going
forward.

a. (OPA) What steps have you taken to promote a culture of respect and
professionalism within ICE that treats all people with dignity and humanity?

b. (OPA) Have you taken any implicit bias, diversity, and inclusion training in the past
six months? If not, will you take such training and require your employees to do the
same, if you are confirmed?

In a memo date stamped April 23, 2018, ICE, Citizenship and Immigration Services (USCIS),
and Customs and Border Protection (CBP) recommended that DHS Secretary Nielsen adopt
an agency-wide policy of prosecuting all parents accompanied by their children who enter
without authorization — a practice that would clearly require the separation of parents from
their children. In fact, the policy did result in DHS separating thousands of children from their
parents. ICE, USCIS, and CBP recommended this policy with the goal of deterring future
migrants, including asylum seekers, from crossing the border.

a. (OPA) You have not disputed that you were “[ijnvolved in discussions and
operational protocols regarding the administration’s most controversial immigration
policy that led to family separations.” Please clarify what your role and involvement
specifically were in these discussions and operational protocols.

b. (OPA) The American Academy of Pediatrics, and numerous child welfare, juvenile
justice and child development organizations wrote letters to DHS warning that the
family separations conducted by DHS under this policy could inflict significant and
long-term trauma on the separated children. What communications, if any, did you
receive regarding concerns of the harm to children resulting from these family
separations? What actions did you take upon receiving these communications?
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(OPA) In implementing the zero-tolerance policy, what policy or plan did DHS have
in place for reuniting parents and children after it separated them? Please provide a
copy to the Senate Judiciary Committee of any DHS directive, memoranda, and
other documentation detailing any such reunification policy or plan.

12. With respect to the thousands of children who were separated from their parents, at your
hearing on November 15, 2018, before the Homeland Security and Governmental Affairs
Committee, you stated: “What we were trying to do at CBP and in the Department was not
separate families, but apply consequences as the Justice Department leaned forward and
offered up additional prosecutorial resources as a so-called zero tolerance policy. We tried to
take advantage of that capacity.” When Senator Peters pointed out, “But it was clear that
families would be separated at that point?”” you replied, “That would have been a
consequence.”

13

a.

(OPA) Is it your view that a policy, like the zero-tolerance policy, that clearly results
in the separation of families, including infants from their parents, is an opportunity
to be “take[n] advantage of’?

(OPA) Your statement describing the separation of thousands of children from their
parents as merely “a consequence” is very concerning because it seems to
demonstrate a lack of understanding of the severe and long-term harm on children
and families that the zero-tolerance policy created. Knowing what we know now—
including that medical and mental health experts have warned that forcibly
separating families can result in “toxic stress” and long-term consequences, such as
adverse brain development, mental illness, and substance abuse—if given another
opportunity, would you again support a policy, like the zero-tolerance policy, that
would foreseeably result in the separation of children from their parents?

. You further claimed at the November 2018 HSGAC hearing that “in most of the venues when

we refer people for their -- for the federal crime of illegal entry. When they go to court locally,
a lot of them only go for the hearing long enough to be out of our custody or at CBP out of
custody for less than a day and then they’re returned to us. And so the separations were -- was
contemplated, but was never meant to be permanent. In most cases people got back together
with their families on the same day.”

a.

(OPA) Please provide the factual basis for your assertion that “[i|ln most cases people
got back together with their families on the same day.” Is it your statement that
thousands more children were separated from their parents than have been
previously reported and these families were reunited on the “same day”?

(OPA) From April 2017 to June 29, 2018, you were the Acting Deputy Commissioner
of CBP. The Department of Homeland Security’s OIG found in its September 2018
report that some family separations could have been avoided where parents were
quickly prosecuted and released back into CBP custody while their children were
still in CBP facilities. But instead of returning the parents to CBP facilities and
reuniting them with their children, CBP officials transferred them directly to ICE.
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The OIG report explained, that “[a]ccording to a senior official who was involved
with this decision, CBP made this change in order to avoid doing the additional
paperwork required to readmit the adults.” Were you aware of or involved in this
decision at the time it was made? If so, please explain your role in this decision.

14. At the hearing, you seemed to suggest that the responsibility of reuniting children who were
separated from their parents by DHS rested solely with the Department of Health and Human
Services. You stated, “So the reunification piece is a function of HHS, Health and Human
Services. They were in care and custody -- they have a care and custody of the children once
they’re out of CBP custody.”

a. (ERO/OPA) Is it your view that DHS has no responsibility to ensure that parents
who were separated from their children by DHS are reunited with their children?

b. (ERO/OPA) In January 2019, the Office of Inspector General of HHS reported that:
“As of December 2018, HHS had identified 2,737 children who were separated from
their parents and required to be reunified by a June 2018 court in the Ms. L v. U.S.
Immigration and Customs Enforcement (ICE) litigation. However, this number does
not represent the full scope of family separations. Thousands of children may have
been separated during an influx that began in 2017, before the accounting required
by the court. In addition, as of early November 2018, HHS has received at least 118
separated children since the court order.” What steps are ICE and DHS taking to
review the data they have to identify all the children and parents who DHS separated
since 2017? What steps are ICE and DHS taking to ensure that HHS has the
information it needs to identify these separated children and ensure that they are
reunited with their parents?

¢. (ERO/OPA) On February 20, 2019, the government reported to a federal court in
Ms. L v. U.S. Immigration and Customs Enforcement that there have been 245 new
family separations between a June 26, 2018 court order that prohibited the
government from separating families absent rare exceptions, and January 31, 2019.
What system does DHS currently have in place to track family separations to ensure
that parents know where their children are at all times and that those who have
custody of the children know where the parents are located? Are ICE officials
informed when a person in their custody has been separated from a child or family
member? What steps do ICE officials currently take to identify parents in their
custody who have been separated from their children, and reunite the parents with
their children?

15. At a Senate Judiciary Committee hearing on July 31, 2018, I asked ICE’s Executive Associate
Director of Enforcement and Removal Operations (ERO) Matt Albence what DHS’s long-
term plan was for the children who were separated from their parents by DHS. He responded
that ICE “has had longstanding policy that facilitates reunification of a parent and a child at
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16.

17.

the time of removal. That has been our policy and that would have been the process we would
have followed and had followed prior to this judge’s order.”

a. (ERO/OPA) Is Mr. Albence’s statement accurate — during the implementation of the
zero-tolerance policy that foreseeably resulted in the separation of thousands of
children from their parents, was ICE’s initial plan to reunify parents with their
children at the time of removal? If so, why were more than 400 parents deported
without their children? And if so, what was ICE’s plan for separated parents and
children who were seeking asylum? Please provide a copy of any written version of
this policy to the Senate Judiciary Committee.

b. (ERO/OPA) In implementing the zero-tolerance policy, what records were actually
kept that identified the parents who were separated from their children and where
these parents and children were located? Why did the government report to a federal
court in San Diego that HHS had to conduct a manual review of the case files for all
of the children in its custody— about 11,800 children—to determine which children
had been separated from their parents by DHS?

The Transactional Records Access Clearinghouse (TRAC) at Syracuse University analyzed
U.S. Border Patrol records and data on federal prosecutions, and its report showed that at most
only 38 percent of adults apprehended without children were referred for criminal prosecution
by CBP following the Justice Department’s announcement of the “zero-tolerance” policy on
April 6, 2018. Moreover, TRAC found that, at most, only 32 percent of all adults apprehended
at the border, including those with children, were criminally prosecuted. This data indicates
that most of the people apprehended at or near the southern border were not referred for
criminal prosecution and, in fact, it appears that thousands of adults without children were not
referred for prosecution while up to 3,000 children may have been separated from their
parents under the guise of the zero-tolerance policy.

a. (Defer to CBP) How many adults who were accompanied by children were
apprehended at or near the southern border? Please provide data broken down by
month from April 2018 to June 2018.

b. (Defer to CBP) How many adults who were accompanied by children and
apprehended at or near the southern border were referred for criminal prosecution?
Please provide data broken down by month from April 2018 to June 2018.

¢. (Defer to CBP) Given the report’s finding that, at most, only 38 percent of adults
apprehended without children by CBP at or near the southern border were referred
for criminal prosecution, what factors did ICE consider and what guidelines, if any,
did ICE follow in determining whether to refer an adult accompanied by children for
criminal prosecution as compared to an adult who was not accompanied by children?

TRAC also reported that only one adult apprehended by CBP as a family unit was actually
referred for criminal prosecution in all of April 2018, even though the zero-tolerance policy
was announced on April 6, 2018 and a large number of family separations occurred in April

Page 27
DHS-19-0195-G, 19-0494-F, 19-0495-E-000309

2019-ICLI-00054 1279



Senate Judiciary Committee QFRs for Nominee Vitiello

18.

2018. This is inconsistent with the Trump administration’s claim that the separation of
children from their parent was a consequence of referring all adults apprehended at the border
for criminal prosecution under the “zero-tolerance” policy. In fact, TRAC found that “it would
appear most separations through at least April [2018] took place for entirely different reasons
than the rationale the Administration has given.”

a.

(Defer to CBP) How many adults were separated from their children under the zero-
tolerance policy where the adults were not referred for criminal prosecution? How
many children were separated from their parents in these circumstances? Please
provide data for both questions broken down by month from April 2018 to June
2018.

(Defer to CBP) Under the zero-tolerance policy, who made the decision of whether a
family unit—i.e., adults accompanied by children—apprehended at or near the
southern border would be separated, either by referring the adult for criminal
prosecution or by other means?

(Defer to CBP) Under the zero-tolerance policy, who, if anyone, reviewed the decision
of whether a family unit apprehended at or near the southern border would be
separated?

(Defer to CBP) Under the zero-tolerance policy, what factors did ICE consider and
what guidelines, if any, did ICE follow in determining whether to separate families
where the adult family members were not referred for criminal prosecution?

The Trump administration’s June 20, 2018 Executive Order on family separations identified a
policy of detaining families “where appropriate and consistent with law and available
resources.” The American Academy of Pediatrics and 13 American medical and mental health
organizations have made clear that family detention is not an appropriate solution to family
separation. They have pointed to the serious physical and emotional harm that detention
inflicts on children.

a.

(ERO) From June 2018 to the present, how many babies younger than 12 months old
have been held in ICE custody? How many babies younger than 12 months old does
ICE currently have in its custody?

(ERO) From June 2018 to the present, how many children age 1 or older have been
held in ICE custody? How many children age 1 or older does ICE currently have in
its custody? Please provide a breakdown by age for both questions.

(ERO) What criteria does DHS use to determine whether a family is detained or
released, with or without monitoring mechanisms such as ankle monitors? Please
provide the Senate Judiciary Committee with a copy of any guidelines used in these
determinations.
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d. (ERO) What is the average length of detention in ICE custody for children age 5 and
under and for children over age 5? What is the longest length of ICE detention in
ICE custody for children age 5 and under and for children over age 5?
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Senate Judiciary Committee
Questions for the Record from Senator Amy Klobuchar
for Ronald D. Vitiello

Nominee

Director of Immigration and Customs Enforcement
Department of Homeland Security

As Acting Deputy Commissioner of Customs and Border Protection (CBP), you participated in
the implementation of the Administration’s family separation policy. The American Academy of
Pediatrics warned that this policy could cause “irreparable harm” for children who were separated
from their parents.

e (OPA) Did anyone within the Department of Homeland Security (DHS) raise concerns to
you regarding the policy’s potential harm to children?

e (OPA) During a hearing last December, I asked CBP Commissioner McAleenan if he had
any regrets about the implementation of the family separation policy. Do you have any
such regrets?

Last December, I sent a letter with 12 other Senators expressing concern over the
Administration’s decision to reinterpret the 2008 U.S.-Vietnam repatriation agreement in order to
facilitate the deportation of Vietnamese immigrants. Many of these Vietnamese immigrants, like
other immigrants from South Asian countries, have lived in my state of Minnesota for years.

e (ERO/OPLA) What are the Administration’s justifications for reversing the agreement?

A report by the DHS’s Office of Inspector General released in January found that ICE failed to
hold contractors accountable for maintaining safe detention facilities. The report found that in
over 14,000 instances where contractors failed to adhere to contract requirements, ICE only fined
the contractor twice. Instead, ICE routinely issued waivers to exempt facilities from complying
with certain standards, including in instances where there was a risk to the safety of people in
detention.

e (OAQ) What process is in place for ICE to evaluate contractor deficiencies, and how does
ICE decide whether to impose a fine or issue a waiver in a particular case?
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Written Questions for Ron Vitiello
Submitted by Senator Patrick Leahy
March 27, 2019

At your hearing before the Senate Homeland Security and Government Affairs Committee
(HSGAC), you apologized for a tweet in which you called the Democratic Party the “NeoKlanist
Party.” I am glad you apologized. You also testified that you did not remember the “context” or
“premise” of the tweet.

1. (OPA) Now that you’ve had time to reflect upon your tweet, can you explain in
writing the context or premise that prompted it?

The National ICE Council, which represents almost 8,000 employees of ICE, wrote a letter to
HSGAC opposing your nomination to serve as the Director of ICE.! This is the first time in its
history the Council has “officially opposed the nomination of a presidentially-appointed federal
official.” In its letter, the Council makes a number of serious allegations

1. (OPA) Have you addressed the allegations made by the National ICE Council in
any way? If not, why not?

2. (OPA) If you have provided written responses to HSGAC regarding the
allegations in the National ICE Council’s letter, would you provide this
Committee with a copy?

3. (OPA) Have you been in contact with leadership at the National ICE Council
following the publication of their letter opposing your nomination? If not, why
not?

During your testimony before the HSGAC and in various television interviews, you have
repeatedly argued that prosecuting illegal entry will result in lower levels of illegal entry. In June
2018, you stated: “we know that when people have a consequence for illegal activity, they do less
of it.” But during the period in which the “zero tolerance™ prosecution policy was in effect —
systematically separating thousands of children from their families — reports confirmed that illegal
crossings did not appreciably decrease.

1. (OPA) Can you provide the Committee with data supporting your view that the
aggressive prosecution of illegal entry leads to a decrease in levels of illegal entry?

Thittp://cdn.cnn.com/cnn/2019/images/02/13/national.ice.council.letter.to.hsgac.re.vitiello.opposition.feb.12.2019.pdf
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The enacted FY 19 Homeland Security appropriations act provides ICE with funding to maintain
an average daily population of approximately 45,000 detainees, with the expectation of bringing
down the detention population to 40,520 by the end of this fiscal year. But ICE’s detention
capacity is going in the other direction — up — ballooning from roughly 49,000 at the time the FY
19 appropriations package was enacted to 50,074 individuals as of March 13, 2019.

1. (ERO/OPA) If confirmed to serve as Director of ICE, what is your plan to bring
ICE’s detention capacity levels down to 40,520 by the end of this fiscal year as
expected by Congress? Please provide a detailed, month-by-month roadmap
explaining how you would go about bringing ICE detention levels to 40,520 by the
end of FY 2019?

Given the Trump Administration’s directive to apprehend immigrants without regard to a history
of criminal convictions, an increasing number of immigrants who pose no public safety risk are
being targeted by ICE’s enforcement operations. In the final month of the Obama administration,
just under 18 percent of immigrants apprehended by ICE had no prior criminal convictions. In
December 2018, the percentage of non-criminal immigrants apprehended by ICE had spiked to
roughly 36.5 percent.? I have heard from numerous state and local law enforcement officers and
judges concerned that immigrant communities are now more afraid to cooperate with and provide
information to authorities about a whole range of crimes, including domestic violence and human
trafficking.?

1. (ERO/OPA) Do you believe that ICE’s increased enforcement actions against
non-criminal immigrants under the Trump administration are in any way
negatively impacting the cooperation of immigrant communities with state and
local law enforcement authorities? If not, can you provide any Kind of data,
reporting, or surveys from law enforcement authorities supporting your view?

Senate Report 115-283, whose provisions were incorporated into the enacted FY 2019 Homeland
Security appropriations act, includes report language directing the Department of Homeland
Security to maintain records and respond to record requests in compliance with the Freedom of
Information Act regarding detainees who are housed in non-federal, private detention facilities.
Those private detention facilities fall under the jurisdiction of ICE.

2 https://www.usatoday.com/story/news/politics/2019/03/2 1/ice-sets-record-arrests-undocumented-immigrants-no-
ke ko]

criminal-record/3232476002/
3 hitps://'www.aclu.org/sites/default/files/field document/rep18-icecourthouse-combined-rel01.pdf
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1. (OPA) To your knowledge, has ICE promulgated any memoranda or guidance to
non-federal, private detention facilities instructing them to maintain records and
respond to records requests in compliance with the Freedom of Information Act?
If so, can you please provide us with copies of any such memoranda or guidance?

2. (CFO/IGP) If such documents do not exist, can you explain how you would
ensure compliance with this enacted report language if confirmed as Director of
ICE?

The enacted FY 2019 Homeland Security appropriations act prohibits ICE from removing,
detaining, or initiating removal proceedings against sponsors or potential sponsors of
unaccompanied children based on information received from the Department of Health and
Human Services about those individuals.

1. (OPP/ERO) What procedures has ICE put in place to ensure its compliance with
this particular prohibition in the FY 2019 spending bill? Can you provide the
Committee with any memoranda or guidance provided to ICE officers and agents
educating them about this particular prohibition in the law?

2. (OPP/ERO) If such memoranda and guidance documents do not yet exist, what
will you do if confirmed as Director of ICE to disseminate any such documents
widely within ICE to ensure compliance with the law?

Recent reports exposed an operation across multiple agencies in the U.S. government to surveil,
enhance security screenings on, and interrupt the travel of U.S. citizen journalists and lawyers
who worked among migrants arriving at our southern border. Punitive actions taken by U.S.
Customs and Border Protection against at least 59 targeted individuals — identified in a database
called “San Diego Sector Foreign Operations Branch: Migrant Caravan FY-2019, Suspected
Organizers, Coordinators, Instigators and Media.” — raise a number of legal and constitutional
concerns.

1. (HSI) To your knowledge, what role, if any, did ICE play in developing,
implementing, or overseeing this legally suspect this surveillance program?
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Nomination of Ronald Vitiello
to be Assistant Secretary for Immigration and Customs Enforcement, U.S. Department of
Homeland Security

Questions for the Record

Submitted March 27, 2019

QUESTIONS FROM SENATOR WHITEHOUSE

1. The ICE sensitive locations policies, which remain in effect, provide that enforcement
actions at sensitive locations should generally be avoided, and require either prior
approval from an appropriate supervisory official or exigent circumstances necessitating
immediate action. Presently, the agency policy is to obtain prior approval for planned
enforcement action at a sensitive location.

a. (OPA) Will you commit to complying with the ICE sensitive locations policies?

b. (OPA) What will you do to ensure that the approval process is adhered to?

c¢. (OPA) Reports of enforcement actions taking place near schools, churches,
hospitals, and other locations call into question whether the policies are being
consistently enforced. How should ICE decide when enforcement actions will
take place at a sensitive location and what factors are considered in this decision
making process?

d. (OPA) Do you feel as though current ICE enforcement action is consistent
with these factors?

2. Presently, sensitive location policies do not extend protections to other locations that are
critical to the safety and security of immigrants, including courthouses. To some, this
lack of protection undermines public safety and is a source of frustration for judges,
advocates, and community members alike.

a. (OPA) Do you feel that the policies surrounding sensitive locations should be
expanded to include courthouses?

b. (OPA) If you believe the current policies in place provide sufficient
protection, please explain why.

3. The lack of clarity in sensitive locations policy has led to confusion about how close
immigration agents can be to a sensitive location before it constitutes a violation. For
instance, in 2018, a 19-year-old immigrant was arrested at a bus stop directly outside of a
Portland hospital. ICE agents watched him leave the hospital and walk to the bus stop at
the hospital’s entrance, where they apprehended and arrested him. Sensitive location
policies are intended to bolster immigrants’ ability to carry out activities that are essential
to their health and safety.

a. (OPA) What clarity can you provide to these policies and what methods of
reform would you propose to ensure that the policies are uniformly enforced in
light of their essential purpose?
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(OPA) Concerns have been raised regarding the lasting impact of family separation on
the well- being of children. What have you done or will you do to address these
concerns?

(OPA and OPLA) Recently, the Supreme Court addressed a challenge to an
interpretation of a detention provision of the Immigration and Nationality Act that would
allow ICE officials to detain an unauthorized immigrant indefinitely once they are taken
into criminal custody, even if they were released months ago, without the opportunity for
a bond hearing. With this legal question now resolved in ICE’s favor, will you continue
this practice of indefinite detentions? Do you believe this is good public policy, and
why?

(ERO) Family detention policies have been criticized as costly practices that undermine
more humane and less traumatic methods that ensure adequate due process for detainees.
What alternatives to detention have you or would you consider?

In a June 2018 interview, you said about the deterrent effect of the family separation
policy, “We know that when people have a consequence for illegal activity, they do less
of it. And that’s what we’re trying to accomplish here”
a. (OPA) Do you still believe that family separation functions as a deterrent?
b. (OPA) If so, is this belief based on scientific studies or research on the
deterrent effects of punishment? If so, please cite them.
¢. (OPA) Do you believe that any deterrent effect of the family separation policy
outweighs the harms it causes to migrant families and children?

As you know, the National Immigration and Customs Enforcement Council of the
American Federation of Government Employees wrote a letter to Senators Johnson and
Peters opposing your nomination.

a. (OHC) What contacts have you had with the union after their letter about your
nomination was published? Please detail the contents of those communications
and who was involved.

b. (OHC) Have you made any commitments to the union after or before the
letter was sent? Please specify.

c. (OHC) What role will the union have in ICE policymaking under your leadership?

In the letter opposing your nomination, the ICE Union wrote that you “continue the
practice of whistleblower retaliation.”
a. (OPA) What 1s ICE’s official policy towards whistleblowers?
b. (OPA) Do you believe that whistleblowers play an important role in
exposing misconduct?
c. (OPA) If confirmed, what steps will you take to ensure whistleblowers are able
to come forward to raise concerns without fear of retribution?
d. (OPA) Have you ever retaliated against a whistleblower?
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10. Documents leaked to NBC 7 in San Diego show that that the U.S. government, including
CBP, targeted journalists and activists for scrutiny at the border and created a secret
database containing their personal details, social media information, and descriptions of
their migrant-related work.

a. (OPA) Did you have knowledge of this or any other database tracking journalists?
Please specify.
b. (OPA) Have you ever assisted in the creation of a database to track journalists
based on their writing and reporting?
c. (OPA) While at CBP or ICE, have you ever instructed agents to increase
screenings on journalists, attorneys or immigration advocates crossing the
border?
d. (OPA) If confirmed, how will you ensure that ICE respects the role of the free press?

11. In a July 2018 article, The New York Times reported that ICE has reported 1,310 claims of
sexual abuse against detainees from fiscal years 2013 to 2017. Watchdog organizations
estimate the occurrence of sexual abuse to be significantly higher.

a. (OPA) How will you ensure that ICE law enforcement agents will not abuse
detainees?

b. (OPA) During your time as a CBP and ICE official, what policies have you put in
place to ensure claims of abuse, both sexual and nonsexual, are thoroughly
investigated?

c. (OPA) What disciplinary actions have you taken against officers found
to have committed abuses? Please specify.

12. In an August 2016 memo signed by then-Executive Associate Director Thomas Homan,
ICE directed its agents not to detain pregnant women “‘absent extraordinary circumstances
or the requirement of mandatory detention.” However, In December 2017, Homan
superseded the agency’s directive and his previous memo regarding the detention of
pregnant women.

a. (OPA) Do you believe ICE should detain pregnant women absent
extraordinary circumstances or the requirement of mandatory detention?

13. In a 2017 report, titled, “Detention of Immigrant Children,” the American Academy of
Pediatrics said, “The Department of Homeland Security facilities do not meet the basic
standards for the care of children in residential settings.” More recently, two physicians
who work with DHS’s Office for Civil Rights and Civil Liberties and have extensively
visited family detention centers wrote a letter to the Senate Whistleblowing Caucus based
on their concerns over the potential expansion of family detention. The physicians found
egregious examples of inadequate care that included severe weight loss in children
detained in family detention centers as well as “an infant with bleeding of the brain that
went undiagnosed for five days.”

a. (OPA) Under your leadership, what will ICE do to address the concerns from
medical experts about the substandard care for immigrant children in family
detention centers?
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b. (OPA) Given how many experts in the medical and mental health community have
raised concerns about the conditions in ICE detention facilities, do you agree that
ICE could benefit from having an independent, non-governmental team of medical
and mental health professionals with training in child assessment and make
recommendations for ways to improve the care and treatment of children?

14. In January 2019, the DHS Inspector General issued a report finding that, “Instead of
holding [detention] facilities accountable through financial penalties, ICE issued waivers
to facilities with deficient conditions, seeking to exempt them from complying with
certain standards.” Since this report was issued, the Appropriations Committee included
language in its FY 19 report requiring that the ICE Director personally sign off on any
waivers of contract requirements for immigration detention.

a. (OPR and ERO) What steps have you taken to remedy the issues raised by the
DHS Inspector General report?

b. (OPA) If confirmed, how will you ensure that facilities comply with ICE
detention standards?

¢. (OPR and ERO) How many waivers of contract requirements have been requested
of you since the Appropriations Committee report was issued, and how many have
you approved?

d. (OPR and ERO) What was the nature of the waivers approved and the
nature of the waivers denied?

e. (OPA) Will you commit to maintaining or strengthening standards for
immigration detention?

15. In 2016, the Homeland Security Advisory Council documented alarming deficiencies in
the inspections and monitoring processes governing the immigration detention system.
The majority of the council voted to recommend a “measured but deliberate shift away”
from the use of private prisons for immigration detention

a. (OPA) Do you believe that private prisons are appropriate for immigration
detention?

b. (OPA) If the agency does not intend to reduce its reliance on contracts with private
prison companies, as recommended by the HSAC in 2016, please articulate the
evidence supporting a decision to reject the recommendations of the Council.
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United States Senate Judiciary Committee
Questions for the Record for Ron Vitiello
Nominated to be the Director of Immigration and Customs Enforcement
March 20, 2019

QUESTIONS FROM SENATOR BLUMENTHAL

I am concerned about your judgment. In 2015, you tweeted from your personal account that the
Democratic Party should be renamed the “NeoKlanist party.”

1. (OPA) The National ICE Council stated that this sort of behavior could result in a
rank and file employee being fired. Do you agree with this statement?

2. (OPA) If an ICE employee had engaged in this sort of behavior, what discipline
would you suggest for them?

3. (OPA) If you are promoted after engaging in this sort of inappropriate behavior,
how will you have any credibility as you attempt to lead ICE?

The Obama Administration prioritized enforcement actions against recent arrivals and those with
serious criminal convictions. It is unclear whether the Trump Administration has employed
immigration enforcement priorities thus far.

1. (OPA) What, if any, immigration enforcement priorities do you believe ICE should
have?

2. (OPA) Do you believe ICE should be performing raids on people's homes or
workplaces? If so, will you take into account not wanting to separate families or
parents from children during raids?

3. (OPA) Do you believe in detaining asylum seekers and families? If so, what is your
Justification for the detention of asylum seekers and/or families?

According to news reports, in a July 2017 memo, Jonathan White, the former deputy director of
the Office of Refugee Resettlement (ORR), described how efforts made by ICE to target or
detain the sponsors of unaccompanied children will likely lead to “significant increases in length
of stay and a decline in the discharge rate.” In some cases, it appears that ICE used the
information that ORR collected on sponsors in order to track those people down and initiate
deportation proceedings.

1. (OPP and ERO) Do you plan on continuing to use the data collected by ORR on
potential sponsors in order to track and deport parents?

2. (OPA) Do you agree that ICE efforts to target or detain the sponsors of
unaccompanied children currently in detention will lead to “significant increases in
length of stay” for children?

3. (OPA) Are you aware of all of the physical, emotional, and psychological effects that
stays in detention facilities can have on children?
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4.

(OPA) Are you aware that prolonged stays in detention facilities for children can
exacerbate the effects mentioned above?

You served in leadership positions at Customs and Border Patrol (CBP) and ICE during both the
lead up to, and the implementation of, President Trump’s zero-tolerance family separation

policy.
1.

(OPA) What effort, if any, did you make to alert your superiors that the zero-
tolerance policy was resulting in the separation of families?

(OPA) Do you agree with expert assessments that separating kids from their parents
can inflict lifelong trauma and psychological harm?

(OPA) Do you believe that the zero-tolerance family separation policy was effective?
(OPA) What was the desired effect of this policy?

(OPA) Is there currently a process in place to reunite any families that are still
separated? If so, what is that policy?

(OPA) Are you aware of any efforts by the administration to re-implement the
family separation policy or implement another policy that would also have the effect
of separating children from their parents?

You reportedly stated that the zero-tolerance policy resulted in the separation of “only 2,500
people.”

1.

2.

(OPA) Do you believe that all families — including immigrant families — belong
together?

(OPA) Your comment that “only 2,500 people” were affected indicates that you do
not believe that is a lot of people. Do you believe that a family separation policy that
affected 2,500 people is not a significant event?

(OPLA) In recent court filings, the government has stated that over 2,800 children
were separated from their parents in the summer of 2018. In addition, the
Department of Health and Human Services Office of the Inspector General has
stated that numerous more families may have been separated prior to the summer
of 2018. Do you still believe your previous statement that “only 2,500 people” were
victims of family separation to be true?

Among the people affected by President Trump’s family separation policy are 29 parents from
Central America who crossed into the United States at the Calexico Port of Entry on March 2,
2019. Roughly 17 of these 29 parents are currently in immigration detention. As the author of the
Families Belong Together Act, I believe that each of that parents who were the victims of the
Trump administration’s family separation policy should be provided a path to citizenship so that
they can reunite with their children and receive much needed medical attention in this country.

1.

(OPLA) As the Acting ICE Director, you should certainly be aware of the status of
these cases. When will each of the parents currently in detention be released from
detention?
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2. (OPA) A few small nonprofits were able to raise a set of funds to bring these families
back to the United States. Do you believe that the government does not have the
resources to bring parents, who fell victim to the family separation policy, back to
the United States?

3. (OPA) What process is in place in the event that other parents who are victims of the
family separation policy seek to return to the United States? If there is no policy
currently in place, when will there be?

On April 23, 2018, the Commissioner of CBP, the Director of U.S. Citizenship and Immigration
Services, and the Director of ICE sent a memo to Secretary Nielsen titled “Increasing
Prosecutions of Immigration Violations.”

1. (OPA) Did you have any involvement in the memo, including providing any advice
or counsel on issues related to this memo?
2. (OPA) If so, what was the content of this advice or counsel?

Section 4.4 of the Operations Manual ICE Performance-Based National Detention Standards
states: “At no time shall a pregnant detainee be restrained, absent truly extraordinary
circumstances that render restraints absolutely necessary.” Section 4.4 also guarantees pregnant
detainees “access to specialized prenatal care, pregnancy testing, comprehensive counseling and
assistance, postpartum follow up, lactation services, and abortion services.” Earlier this year, a
24-year old Honduran woman had a miscarriage while in immigration detention. She had spent a
total of four days in immigration detention — three in CBP custody and one in ICE custody. This
recent tragedy has renewed my concern that ICE is unnecessarily detaining, shackling, and
denying adequate medical care to pregnant women in immigration custody.

1. (OPA) The number of undocumented women who have lost their pregnancies while
in government detention is reported to have greatly increased during President
Trump’s tenure. Do you have a plan to reverse this trend and ensure the safety of
expectant mothers?

2. (OPA) Would you support legislation barring the shackling of pregnant women? If
not, why not?

3. (ERO) Please provide a list of every documented instance during your tenure as
Acting Director of ICE where an ICE officer restrained or shackled a pregnant
woman. Please include the facts and reasoning behind the decision to shackle or
restrain the pregnant woman.

4. (OPA) Do you believe that there should be a presumption in favor of releasing
pregnant women from immigration detention? If not, why not?

The current level of appropriations is sufficient for ICE to detain an annual average of 45,274
individuals on a daily basis. In order to reach that annual average, appropriators have calculated
that the agency must decrease its detention population to 40,520 by the end of the fiscal year to
account for overspending in the first half of the year. However, as of early March, there were
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roughly 50,000 individuals in ICE custody, which is higher than the number of individuals that
were in custody when the bill was signed.

1. (OPA and ERO) What is your plan to work towards reducing the number of people
in ICE custody to 40,520 by the end of the year? Please provide a specific timeline
and proposal including steps to be taken and the numeric goals to be achieved by
the fiscal year’s end.

When Congress appropriated funds for the Department of Homeland Security last March, it
required ICE to “complete and make public an initial report regarding any in-custody death
within 30 days of such death, with subsequent reporting to be completed and released within 60
days of the initial report.” ICE failed to meet this basic requirement. Past administrations have
issued death reports that have been nearly 30 pages in length. However, last year, the ICE
website contained death reports that were only a few pages in length. The brevity of these reports
concerns me because ICE must conduct meaningful and detailed retrospective reviews of the
death of anyone in its custody.

1. (OPR and ERO) Do you have an explanation for the decrease in both the quality and
length of the reports?

2. (OPR and ERO) Is ICE creating more fulsome reports that are not released to the
public?

3. (OPR and ERO) A news report published on November 26, 2018 noted that an
autopsy of Roxsana Hernidndez Rodriguez — a transgender woman who died in ICE
custody —concluded that Ms. Hernandez Rodriguez had likely suffered physical
abuse, including blunt-force trauma “indicative of blows, and/or Kkicks,” prior to her
death. However, the death report for Ms. Hernandez Rodriguez contains no
mention of any physical abuse. Can you explain why this information was excluded
from the report concerning her death?

I am concerned by the lack of regulations or enforceable standards for private detention facilities.
Detainees are a vulnerable population, and many of them are without legal representation to help
ensure fair and humane treatment. Private detention facilities are particularly concerning because
they are incentivized to do whatever they can to cut costs, increase the number of detainees, and
maximize profits.

1. (ERO) What has been done to mitigate the effects of perverse incentives?

2. (ERO) What does ICE do to ensure humane treatment in private facilities?

3. (OPR) When there are news reports detailing inhumane treatment in private
detention facilities does ICE investigate those reports?

4. (ERO) What are the consequences, if any, for failing to meet the Operations Manual
ICE Performance-Based National Detention Standards?

5. (ERO) What standards is your office implementing when determining whether to
grant a waiver of contractual obligations, as discussed in recent Department of
Homeland Security Office of Inspector General reporting?
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Nomination of Ronald D. Vitiello to be Assistant Secretary for
Immigration and Customs Enforcement, United States Department of Homeland Security
Questions for the Record
Submitted March 27, 2019

QUESTIONS FROM SENATOR COONS

1. You were the Acting Deputy Commissioner of Customs and Border Protection (CBP)
when the Department of Justice implemented the zero tolerance immigration enforcement
policy.

a. (OPA) What was your involvement with the creation and implementation of the
zero tolerance policy?

b. (OPA) Prior to the implementation of the zero tolerance policy, did you
understand that the policy would result in the separation of children from their
parents?

c. (OPA) Were you aware that family separations as a result of the zero tolerance
policy could have health impacts on children?

d. (OPA) Were you involved in any discussions with medical and mental health
experts about the potential impacts of the zero tolerance policy on children?

e. (OPA) Please describe your role in the preparation and planning process for
keeping track of migrant children who would be separated from their parents.

f. (OPA) Please describe your role in the preparation and planning process for
reuniting children with their parents.

g. (OPA) What was your involvement with President Trump’s decision to end
family separations?

2. On April 6, 2018, Attorney General Sessions announced a zero tolerance policy that
resulted in CBP separating thousands of children from their families at the border before
the President rescinded the policy on June 20, 2018, amidst a national outcry. According
to a January 2019 report by the Office of Inspector General for the Department of Health
and Human Services (HHS), “[t]housands of children may have been separated . . .
beg[inning] in 2017.”

a. (OPA) At any point in 2017 or 2018, before the zero tolerance policy was
rescinded, did you express concern to anyone at CBP, or the Department of
Homeland Security (DHS) generally, about the impact of the zero tolerance
policy?

b. (OPA) Did anyone at CBP, or DHS generally, raise concerns to you about the
impact of the zero tolerance policy? If so, did you share their concerns with
anyone?

3. InaJune 14, 2018, interview on MSNBC about the zero tolerance policy, you were asked
by Ali Velshi if you would change anything if you were in charge of policymaking. You
responded that you would not change anything because “we need to send the message
that crossing the border is illegal.” With the benefit of hindsight, would you still support
the implementation of the zero tolerance policy?
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10.

11.

(OPA) Do you believe that the separation of families is consistent with the fundamental
values of the United States?

(OPA) Do you support a “binary choice” policy, which could once again lead to family
separations by requiring parents to choose between allowing their children to be released
from custody alone after 20 days or remaining detained together as a family?

(OPA) Will you commit that if confirmed to lead Immigration and Customs Enforcement
(ICE), you will not advocate for any policy that will have the effect of separating migrant
children from their parents, even if family separation is not the goal of the policy?

(OPA) On November 15, 2018, at your nomination hearing before the Senate Committee
on Homeland Security and Governmental Affairs, in response to Senator Hassan’s
request, you would not commit to stop pursuing an increased ability to detain children
and changes to the Flores v. Reno settlement agreement. Will you commit to not
pursuing increased authority to detain children if you are confirmed?
a. (OPA) You previously stated that family detention facilities are “not . . . a burden
to stay in.” Are you aware of the health impacts of detention for children?
b. (OPA) What steps have you taken to ensure that children in detention receive
adequate medical care and treatment?

(OPA) If confirmed, will you reinstate ICE’s policy of a presumption of release for
pregnant detainees?
a. (OPA) Are you aware of the health risks that pregnant women and their
developing children face when detained?
b. (OPA) What steps have you taken to ensure that pregnant detainees receive
sufficient prenatal care?
c. (OPA) What steps have you taken to reduce the rising number of miscarriages
experienced by detained women?

(ERO) What steps have you taken as acting director of ICE to pursue more cost effective
and humane alternatives to detention?

(ERO) In 2017, the Trump administration terminated the Family Case Management
Program, which cost only $38 per family per day and yielded over 99% compliance rates
with ICE appointments and immigration court hearings. Would you support reinstating
the Family Case Management Program or the implementation of other innovative
alternatives to detention?

Please describe your involvement in ICE’s use of information about potential sponsors of
unaccompanied migrant children to arrest undocumented individuals.
a. (ERO) How many arrests have stemmed from CBP or HHS sharing information
with ICE that it obtained from unaccompanied children about potential sponsors?
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12.

13.

14.

15.

b. (OPA) Do you agree that arresting individuals who have offered to sponsor
unaccompanied children results in children spending longer periods of time in
federal custody?

c. (OPA) Do you believe that potential sponsors for unaccompanied children should
be an enforcement priority for I[CE?

(OPA) In 2015, you tweeted that the Democratic Party should be renamed the
“liberalcratic party or the NeoKlanist Party.” At your nomination hearing before the
Senate Committee on Homeland Security and Governmental Affairs on November 15,
2018, you stated that the posting of this tweet was a “mistake” and that you were “trying
to make a joke.” You further described your tweet as a “momentary lapse of judgment.”
If you are confirmed to lead U.S. Immigration and Customs Enforcement, you will direct
and oversee more than 20,000 law enforcement officers and personnel who are tasked
with enforcing U.S. immigration laws. Employing good judgment and demonstrating
integrity in that role could not be of higher importance. Does tweeting an offensive joke
because of a momentary lapse of judgment demonstrate the judgment and integrity
required to lead U.S. Immigration and Customs Enforcement?

(OPA) In 2016, you tweeted a picture comparing then-candidate Trump to Dennis the
Menace with the caption: “This I can tell you. 100%.” What did you mean by that?

(OPA) In September 2018, you attended and were interviewed at the annual event for the
Federation for American Immigration Reform (FAIR), entitled “Hold Their Feet to the
Fire.” The Southern Poverty Law Center classifies FAIR as a hate group.
a. (OPA) Were you aware that the Southern Poverty Law Center classifies FAIR as
a hate group before you attended and were interviewed at FAIR’s annual event?
b. (OPA) Have you ever attended any other events hosted by FAIR?
c. (OPA) Are you aware of any other events hosted by hate groups that you have
attended as Acting Director of ICE?
d. (OPA) If confirmed, will you commit to determining whether any events you may
be scheduled to attend during your tenure are hosted by hate groups and, if so, to
not attend?

At the September 2018 FAIR event, you seemed to dismiss the severe harm caused by the
family separations at the border by stating that “only 2,500 people were affected by that
situation.”
a. (OPA) Do you agree that more than 2,500 family members were separated at the
border?

b. (OPA) Do you agree that the family separations caused significant harm for every
family involved?

¢c. (OPA) Do you agree that the family separations spread fear in immigrant
communities and caused pain to individuals who were not directly affected?
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16. Following your nomination, for the first time in its history, the National Immigration and
Customs Enforcement Council of the American Federation of Government Employees
took an official position of opposition to a presidentially appointed federal official.

a.

b.

(OPA) If you are confirmed, what actions will you take to improve your
relationship with the National ICE Council and its members?

(OPA) The Council expressed concern that you do not possess “the highest
caliber of leadership.” What steps will you take to improve your leadership if you
are confirmed?

17. In a February 12, 2019 letter opposing your nomination, the National [CE Council
asserted that you “[p]rohibited [w]histleblowers from [g]oing to [w]ork.” The Council
stated that you “ordered that certain federal employees not be permitted to report to work
and perform their official duties as federal employees.”

a.
b.

(OPA) Have you ever prohibited whistleblowers from going to work?

(OPA) Since June 30, 2018, how many ICE whistleblowers have not been
permitted to report to work?

(OPA) How many ICE whistleblowers are currently not permitted to report to
work?

(OPA) If confirmed, what steps will you take to ensure that ICE whistleblowers
do not face retaliation?
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Nomination of Ronald D. Vitiello
Assistant Secretary for Immigration and Customs
Enforcement
U.S. Department of Homeland Security Questions for the
Record Submitted March 27, 2019

QUESTIONS FROM SENAOR BOOKER

1. On November 2, 2015, in response to a tweet from Mark Levin asking for alternative
names for the Democratic Party, you published a tweet that said, “@marklevinshow
the liberalcratic party or the NeoKlanist Party.”! When you testified before the
Senate Homeland Security and Governmental Affairs Committee you said the
following about the tweet:

It was a mistake. [ was trying to make a joke. I thought it was a
direct message. | wasn’t familiar with how the platform worked,
as it related to that. I did not mean to suggest that the party is
somehow against American values or — and | deeply regret that [
did it. It was a momentary lapse of judgement and I apologize.?

a. (OPA) You characterized this tweet as a momentary lapse in judgment. How
can you assure members of the Senate that you will not have similar
momentary lapses in judgment as Director of U.S. Immigration and Customs
Enforcement (ICE)?

b. (OPA) You also characterized the tweet as a joke. In that
moment, why did you think it was funny to compare a major
American political party to the KKK?

c. (OPA) Can you please explain the link between the Democratic
Party and the KKK that you believe made your “joke” make
sense?

2. During your nominations hearing before the Senate Homeland Security and
Governmental Affairs Committee, Senator Peters asked you several questions about
an appearance you made at an event hosted by Federation for American Immigration
Reform (FAIR).? He made you aware of the fact that the Southern Poverty Law
Center

I'Kate Prengel, Trump’s Pick to Lead ICE Once Compared Him to Dennis the Menace, HEAVY (Nov. 28,
2019), https://heavy.com/news/2018/1 I/trumps-ice-dennis-the-menace-vitiello/.

2 Nominations of Ronald D. Vitiello to be Assistant Secretary for Immigration and Customs Enforcement, U.S.
Department of Homeland Security, and Richard S. Tischner, Jr., to be Director of the Court Services and
Offender Supervision Agency for the District of Columbia, Before the S. Comm. on Homeland Sec. and
Governmental Affairs, 115th Cong. (2018) (statement of Ronald D. Vitiello to be Assistant Secretary for
Immigration and Customs Enforcement, U.S. Dep’t of Homeland Sec.), available at
http://www.cq.com/doc/congressionaltranscripts- 541739871.

iId.
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(SPLC) classified Fair as a hate group.* When Senator Peters asked you if you
know about that classification you said, “I did not know that.””

a. (OPA) Since your hearing on November 15, 2018, have you had a chance to
review the SPLC’s explanation of FAIR and why it designates it as a hate
group? If not, why?

b. (OPA) Do you believe it is appropriate for government officials to associate
themselves with organizations that are classified as a hate group?

FAIR was founded in 1979 by John Tanton who has made numerous controversial
anti- immigrant statements.® He once said, “As Whites see their power and control
over their lives declining, will they simply go quietly into the night? Or will there be
an explosion.”” He also said, “I’ve come to the point of view that for European-
American society and culture to persist requires a European-American majority, and
a clear one at that.”

a. (OPA) What is your reaction to these quotes?
. (OPA) Do you believe these quotes represent the best of American values?
c. (OPA) How would you respond to someone who is concerned about your
ability to lead one of the nation’s most important law enforcement agencies
given your association with a racist and anti-immigrant organization?

In 1997, Dan Stein, the President of FAIR, said in an interview, “Immigrants don’t
come all church-loving, freedom-loving, God-fearing . . . . Many of them hate
America, hate everything that the United States stands for. Talk to some of these
Central Americans.”® You are nominated to be the Director of ICE at a time when
thousands of Central American migrants are coming to the United States to seek
asylum because of horrible violence and poverty in their home countries.

a. (OPA) What is your reaction to Dan Stein’s statement?

b. (OPA) What kind of message do you think this statement sends to Central
American migrants that the individual nominated to be the Director of ICE
participated in an event hosted by an organization whose president makes such
troubling remarks?

c. (OPA) Are you willing to publically repudiate these types of baseless,
divisive and hateful characterizations of immigrants?

4 See Southern Poverty Law Center, Federation for American Immigration Reform (last visited Mar. 22,
2019), https://www.splcenter.org/fighting-hate/extremist-files/group/federation-american-immigration-
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Id.
81d.

5. In 2019, the Department of Homeland Security Office of Inspector General issued a

report on ICE detention and wrote, “Although ICE employs a multilayered system to
manage and oversee detention contracts, ICE does not adequately hold detention
facility contractors accountable for not meeting performance standards.” The report
went on to say, “Instead of holding facilities accountable through financial penalties,
ICE issued waivers to facilities with deficient conditions, seeking to exempt them
from complying with certain standards.”"”

a. (OPA) What is your plan to hold detention facility contractors accountable
and ensure that these operators meeting either the National Detention
Standards, 2008 Performance-Based National Detention Standards, or 2011
Performance-Based National Detention Standards?

b. (OPA) Do you commit to penalizing facility contractors who are not in
compliance with performance standards and not use waivers?

c. (OPA) Do you plan to review the existing detention standards and propose
adopting the American Bar Association’s Civil Immigration Detention
Standards? If not, please explain why.

Over the past few years, ICE has demonstrated a troubling lack of fiscal discipline. For
instance, in FY 2018, the Department of Homeland Security reprogrammed $200
million to ICE from other agency accounts to cover the costs of immigrant detention
and removal.'' This reprogramming included $10 million from the Federal Emergency
Management Agency when the federal government was trying to respond to hurricanes
and forest fires that were destroying communities all over the United States.!? In fact,
Congress has expressed repeated alarm regarding this overspending and wrote in a
2019 report accompanying the Department of Homeland Security Appropriations Act
that there are “persistent and growing concerns about ICE’s lack of fiscal discipline,
whether real or manufactured, and its inability to manage detention resources within
the appropriations made by law without the threat of anti-deficiency.”"?

a. (OCFO) Do you expect ICE to request that funds be preprogrammed this
fiscal year to cover the costs of detention and removal operations?

? DEP’T OF HOMELAND SEC. OFFICE OF INSPECTOR GEN, ICE DOES NOT FULLY USE CONTRACTING TOOLS TO HOLD
DETENTION FACILITY CONTRACTORS ACCOUNTABLE FOR FAILING TO MEET PERFORMANCE STANDARDS (2019),
https://www.oig.dhs.gov/sites/default/files/assets/2019-02/0IG-19-18-Jan19.pdf.

I[}J{d'

" Detention Watch Network, ICE’s Fiscal Mismanagement: Deceit and Abuse,
https://www.detentionwatchnetwork.org/sites/default/files/ICE%E2%80%99s%20Fiscal%20Mismanagement-
%20Deceit%20and%20Abuse.pdf (last visited Mar. 27, 2019).

121d.

I3 Senate Committee on Appropriations, S. Rept. 115-283, Report to Accompany S. 3109, Department of
Homeland Security Appropriations Bill, 2019, June 21, 2019, https://www.congress.gov/congressional-
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report/115th- congress/senate-report/283/1.

b. (OCFO) Do you commit to ensuring that ICE is not spending more
American taxpayer dollars than Congress has appropriated to the agency?

c. (OCFO) What is your plan to reign in ICE spending and ensure that the
agency will not exceed congressionally appropriated spending levels?

7. Prior to the Trump Administration, it was ICE’s policy that pregnant women should
not be placed in detention “absent extraordinary circumstances or the requirement of
mandatory detention.”'* However, in December 2017, ICE reversed that policy and
now handles pregnant women like any other detainee.'” The President of the American
Immigration Lawyers Association called this policy an “egregious human rights
offense” and said, “Detention creates serious health risks, and many women have
medical needs that cannot typically be addressed in a detention setting.”'®

a. (OPA) Do you agree that “[d]etention creates serious health risks, and many
women have medical needs that cannot typically be addressed in a detention
setting”? If not, please cite what resources you are relying on to support your
answer.

b. (OPA) Do you plan to reverse this policy if you are confirmed? If not, please
explain.

8. When you testified before the Senate Homeland Security and Governmental Affairs
Committee, you were asked about the role you played in the Trump Administration’s
“zero-tolerance” policy that led to the separation of thousands of immigrant children
from their parents.'” Senator Peters asked you, “[W]hy didn’t you or anyone recognize
that family separations that would occur could cause a massive outcry from the
public.”'® In response, you said, “What we were trying to do at CBP and in the
Department was not separate families, but apply consequences as the Justice
Department leaned forward and offered up additional prosecutorial resources as a so-
called zero tolerance policy.”"”

Senator Peters pressed you on this and asked you whether “it was clear that families
would be separated at that point.”** You answered, “That would have been a
consequence.”?! In other words you were aware that implementing the “zero-
tolerance” policy would result in the separation of immigrant children from their
parents.

4 Thomas Homan, Executive Associate Director, Memorandum for U.S. Immigration and Customs Enforcement
re: Identification and Monitoring of Pregnant Detainees (Aug. 15, 2016),
https://www.ice.gov/sites/default/files/documents/Document/2016/11032.2_IdentificationMonitoringPregnantDetain
ees.pdf.

I5 See Ice Directive 11032.3: Identification and Monitoring of Pregnant Detainees (Dec. 14, 2017),
https://www.ice.gov/sites/default/files/documents/Document/2018/11032 3 PregnantDetaines.pdf.

'® Press Release, American Immigration Lawyers Association, ICE Formalizes Inhumane Detention Policies

for Pregnant Women (Mar. 29, 2018), https://www.americanimmigrationcouncil.org/news/ice-formalizes-

Page 49
DHS-19-0195-G, 19-0494-F, 19-0495-E-000331

2019-ICLI-00054 1301



Senate Judiciary Committee QFRs for Nominee Vitiello

inhumane- detention-policies-pregnant-women.
1" Nominations, supra note 2.

¥ 1d.

P1d.

2d.

.

a. (OPA) Did you ever object to the “zero-tolerance” policy before it was
instituted?

b. (OPA) Do you believe it is in the best interest of immigrant youths” health
to separate them from their parents at the Southwest border?

c. (OPA) Do you believe it is morally right to separate immigrant children
from their parents at the Southwest border?

d. (OPA) Do you believe separating immigrant youth from their parents at the
Southwest border is in keeping with the ideals and values that are at the core
of the United States?

9. When you attended FAIR’s event referenced in question 2, you did a radio interview
and talked about the implantation of the “zero-tolerance” policy. During the interview,
you said:

During the zero-tolerance policy, the Justice Department came to
us and said you do not now have to exempt anybody from
prosecution who crosses the border between ports of entry. So
CBP went about identifying people who crossed the border
illegally, whether they had children or not, and set them up for
prosecution. Well, like in the state, if you don’t pay your taxes or
if you rob a bank and you live at home with children, when the
police come to arrest you, you’re going to be separated from
your children. So it’s not the police’s intent to separate you, and
it wasn’t out intent to separate families. It was our intent to hold
people to account for the illegal activity that they did.*?

During the interview you also said “only 2,500 people were affected by that
situation” referring to the thousands of migrant children who were separated from
their parents.?’

a. (OPA) Do you stand by those comments?

b. (OPA) Was the separation of migrant children from their parents meant to
serve as a deterrent?

c. (OPA) Why did you downplay the significant number of migrant children
who were separated from their parents?

2 Interview on Tom Roten Morning Show (Sept. 5, 2018), at 48:00, https://www.iheart.com/podcast/512-tom-
roten- morning-show-28270078/episode/trms-in-dc-hold-their-29805421/.
2.
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From: Simon, Joseph D

Sent: 26 Sep 2018 20:18:12 +0000

To: Kelly, Christopher S

Subject: FW: Detention Issues

Attachments: Detention Standards and Oversight clean.docx, Pregnant Detainee

TPs_071618.docx, FW: Detention Issues

Fromi(b)(ﬁ); (B)(7)(C) |

Sent: Wednesday, September 26, 2018 12:33 PM

To: Blank, Thomas <(b)(8): (b)(7)(C) |

Cc:[(b)(6); (b)(7)(C) | Price, Corey A {b)(6); (b)(7)(C) b; Asher,
Nathalie R 4(b)(6); (b)(7)(C) | Simon, Joseph D {(b)(6); (b)(7)(C) |
Subject: FW: Detention Issues

Tom,
Attached are two of the requested IPs. The third will be up shortly.
e Detention Standards and Oversight

e Pregnant Detainees
e Detainee Access to Resources — awaiting final edits.

Thank you,

[(b)(6); ()(7)(C) |
(A) Chiet ot Statt

Enforcement and Removal Operations
500 12'" Street, SW
Washington, D.C. 20536

(520) 561-(b)(6)

From: Asher, Nathalie R
Sent: Wednesday, September 26, 2018 9:05 AM

To: Blank, Thomas {(b)(6); (b)(7)(C) b: Johnson, Tae D {B)(6): (B)7)(C) |
Cq(b)(6); (b)(7)(C) |; Simon, Joseph D
By (V) |; Kelly, Christopher S {(b)(6); (b)(7)(C) FERO CHIEFS

OF STAFF 4b)(6): (b)(7)(C) |
Subject: RE: Detention Issues

Will do -

From: Blank, Thomas
Sent: Wednesday, September 26, 2018 8:57 AM :
To: Asher, Nathalie R {(b)(6); (b)(7)(C) | Johnson, Tae D 4b)(B); (b)(7)(C)
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Cc: [B)(6): (bU7UC)  H(b)B): (b)T7)C) [>; Simon, Joseph D
hVRY (hVTVCY ; Kelly, Christopher S 1(b)(6); (b)(7)(C)
Subject: RE: Detention Issues

One saved Round:

We met with Senator Jones of Alabama yesterday who brought up the morality of separating
families. AD1 indicated the US justice system does the same thing when a USC commits a
crime. The automatic comeback was that USC’s have a solid legal support system and that
families have access to social services etc. We need a one pager on what services alien families
have access to in terms of legal assistance, communications, presence of NGOs etc.

Thanks,

Tom

Thomas Blank

Chief of Staff

U.S. Immigration and Customs Enforcement
U.S. Department of Homeland Security

202 732-{(b)(6);

Cell 202 591-{b)(6)]

From: Blank, Thomas
Sent: Wednesday, September 26, 2018 8:32 AM

To: Asher, Nathalie R 4(b)(6); (b)(7)(C) b; Johnson, Tae D <|(b)(8); (b)(7)(C)
Ce:((b)(6); (b)(7)(C) | Simon, Joseph D
[(B)(6): (b)(7)(C) |; Kelly, Christopher S [(b)(6); (b)(7)(C) |

Subject: Detention Issues
Good Morning:

AD1 has two meetings with Members of Congress today who are not strong supporters of ICE.
Can we get two one pagers (which | suspect we have) on detention oversight and use or
restraints on pregnant detainees. For detention oversight, the issue is amount of oversight and
the all the organizations, including ICE, that evaluate detention conditions.

We will need these by about 11 this morning.
Thanks,

Tom

Thomas Blank
Chief of Staff
U.S. Immigration and Customs Enforcement
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DETENTION STANDARDS AND OVERSIGHT

TALKING POINTS

U.S. Immigration and Customs Enforcement (ICE) Enforcement and Removal Operations
(ERO) oversees the civil immigration detention of one of the most highly transient and
diverse populations of any detention or correctional system in the world. ICE detains
individuals solely to secure their presence for immigration proceedings and removal from the
United States, with detention resources focused on those who represent a threat to public
safety, for whom detention 1s mandatory by law, or who may be a flight risk.

Through a robust inspections program, ICE ensures detention facilities used to house ICE
detainees do so in accordance with ICE national detention standards. These standards were
promulgated in cooperation with ICE stakeholders, the American Correctional Association
(ACA), and representatives of non-governmental organizations, and were created to ensure
that all individuals in ICE custody are treated with dignity and respect, and provided the best
possible care. Depending on the negotiated contract or agreement, detention facilities that
house ICE adult detainees operate under one of three sets of ICE detention standards:
Detention Standards 2000, Performance Based Detention Standards (PBNDS) 2008, and
PBNDS 2011.

In addition to ICE ERO’s designated annual inspections, discussed below, the ICE Office of
Professional Responsibility — Office of Detention Oversight (ODO), DHS Office for Civil
Rights and Civil Liberties (CRCL), and DHS Office of Inspector General provide oversight
to the ICE detainee population. During facility inspections, ODO and CRCL utilize a cadre
of conditions of confinement subject matter experts including those who have expertise in the
areas of medical and mental health care, environmental health and safety, and general
conditions to review and assess the conditions of confinement for ICE detainees. All
findings and recommendations made as the result of inspections by external or internal
bodies are addressed by ICE ERO through formal and informal communications and where
necessary, contract sanctions.Similarly, the Office of the Inspector General (OIG) also
oversees ICE detention, with the mission to provide independent oversight and promote
excellence, integrity, and accountability within DHS.

» InJune 2018, the DHS Office of Inspector General (OIG) issued a report entitled
“U.S. Immigration and Customs Enforcement’s (ICE)’s Inspections and Monitoring
of Detention Facilities Do Not Lead to Sustained Compliance or Systemic
Improvements.” In its report, the OIG made several important recommendations
related to ICE detention. ICE has been hard at work to address, and where
appropriate, implement the recommendations made by the OIG. Part of that work is
to ensure that ICE detention facilities are implementing appropriate and timely
corrective actions to resolve deficiencies identified during any type of facility
inspection, compliance review, or site visit. The report, and ICE’s responses to the
OIG’s recommendations, are available online at
https://www.oig.dhs.gov/sites/default/files/assets/2018-06/01G-18-67-Jun18.pdf.
ICE is currently re-evaluating the existing inspection scope and methodology for
annual and biennial contracted inspections to ensure that the inspection procedures
are adequate and appropriately resourced to fully evaluate detention conditions at its
facilities.

"7
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ICE will require ICE ERO field offices to provide validating documentation (e.g.,
photos, copies of logs, checklists) to the ICE ERO Detention Standards Compliance
Unit (DSCU), which oversees facility inspections conducted by ICE’s inspections
contractor, to confirm that corrective actions identified in a facility’s UCAP have
been appropriately implemented. The documentation will be saved to SharePoint and
will track corrective actions by facility, responsible field office, and status of
resolution.

ICE will require facility UCAPs to be reviewed and signed by the local ICE ERO
Assistant Field Office Director, or higher-level manager, to confirm the
appropriateness of corrective actions taken and implemented by their facilities.

ICE has directed the DSCU to provide copies of completed UCAPs to onsite federal
Detention Service Managers so they can validate that corrective actions have been
implemented by facility management staff. Detention Service Managers will monitor
implemented changes and processes to ensure they are being maintained between
inspections.

ICE has directed the DSCU to provide copies of completed UCAPs and inspection
reports from ICE’s inspections contractor to the ICE Office of Professional
Responsibility’s Office of Detention Oversight (ODO) for each facility scheduled for
an ODO compliance review.

ICE has required that docket officers assigned to the DSCU attend all out-briefings
provided by the ICE inspections contractor to ICE ERO field offices. Attendance is
either in-person or via conference call, and the start date for this quality assurance
element was June 2018.

ICE has required that the existing monthly meetings with the ICE inspections
contractor incorporate a quality assurance component to enhance program oversight
of the inspection methodology and related findings. The meetings include quality
assurance-related input by the Contracting Officer and perspective Contracting
Officer’s Representatives. The start date for this quality assurance element was July
2018.

ICE’s inspection process provides firm assurance that detainees in ICE custody are housed in
the least restrictive environment consistent with the safety and security of the detained
population and orderly facility operations. The annual detention inspection, conducted by an
independent third-party contractor, ensures that facilities remain in compliance with ICE’s
standards and that any deficiencies noted are immediately resolved by facility management.
ICE’s annual detention inspections are currently conducted by an independent third-party
contractor, The Nakamoto Group, Inc. The annual inspection is the most frequent type of
inspection and results in an overall final rating of facility compliance. On average, The
Nakamoto Group, Inc. conducts approximately 100 annual detention inspections throughout
the 24 ICE Enforcement and Removal Operations (ERO) field offices each year. Each of the
approximately 100 annual detention inspections result in a final rating.

The Nakamoto Group, Inc. inspection team consists of five team members, each

responsible for conducting inspections of the various detention standards components
governing that facility. Each inspection lasts approximately three days and results in
a “Recommended Rating and Justification” by the Lead Compliance Inspector (LCI).

2
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Currently, ICE’s rating system is as follows: Meets Standards, Does Not Meet
Standards, or Deficient.

WATCH OQUT FOR/IF ASKED
e Are audits conducted?

o Yes. ICE’s Office of Professional Responsibility (OPR) facilitated independent third
party audits of ICE detention facilities and holding facilities beginning in the second
quarter of Fiscal Year (FY) 2017 and completed 24 audits during FY 2017. ICE OPR
anticipates completing a total of 28 audits during FY 2018.

e  Why are pregnant women in ICE detention and under the custody of CBP being
shackled, particularly around the stomach?
» The use of restraints is covered in ICE’s policy and detention standards. The PBNDS
2011, which are applicable to facilities that house a majority of ICE detainees,
include detailed restrictions on the use of restraints for pregnant women, limiting it to
extraordinary circumstances:

“A pregnant woman or woman in post-delivery recuperation shall not be restrained
absent truly extraordinary circumstances that render restraints absolutely necessary as
documented by a supervisor and directed by the on-site medical authority. This general
prohibition on restraints applies to all pregnant women in the custody of ICE, whether
during transport, in a detention facility, or at an outside medical facility. Restraints are
never permitted on women who are in active labor or delivery.”

» Additionally, the National Detention Standards, and PBNDS 2008, which are
applicable to facilities that house other ICE detained population, include restrictions
on the use of restraints as indicated below:

“Medical staff shall prescribe the precautions required to protect the fetus,
including the manner in which the pregnant detainee will be restrained, the
advisability of a medical professional’s presence when restraints are applied, and
the medical necessity of restraining the detainee in the facility hospital or a local
medical facility.”

» The use of restraints is covered in CBP’s National Standards on Transport, Escort,
Detention, and Search. Specifically, Section 5.7 states:

“Pregnant Detainees and Juveniles: Barring exigent circumstances,
officers/agents must not use restraints on pregnant detainees or juveniles unless
they have demonstrated or threatened violent behavior, have a history of criminal
and/or violent activity, or an articulable likelihood of escape exists. Even in the
extraordinary circumstance when restraints are deemed necessary, no detainee
known to be pregnant will be restrained in a face-down position, on her back, or
in a restraint belt that constricts the area of the pregnancy. All exceptions must

3
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be documented in the appropriate electronic system(s) of record, including the
facts and the reasoning behind the decision.”

BACKGROUND

e Immigration and Customs Enforcement (ICE) operates the largest detention system in the
nation, and detention remains an important and necessary part of immigration enforcement.
Year to date in Fiscal Year (FY) 2018, as of July 9, ICE has maintained an average daily
population (ADP) of 41,653 detainees and booked 298,167 individuals into custody.

e Currently, ICE utilizes 205 authorized adult detention facilities nationwide, which are
governed by one of three sets of [CE detention standards.

e National Detention Standards (2000)

-

»

(@]

When ICE was formed, the agency operated its detention system under the National
Detention Standards (NDS), issued in 2000. The NDS established consistent

conditions of confinement, program operations, and management expectations across
the agency's detention system. The NDS is most frequently applicable at county or
city jails used by ICE pursuant to an intergovernmental service agreement (IGSA) or
U.S. Marshals Service intergovernmental agreement (IGA). As of July 9, 2018, the
NDS covered 20 percent of ADP.

https://www.ice.gov/detention-standards/2000

e Performance-Based National Detention Standards (2008)

>

>

In 2008, ICE revised its detention standards to a performance-based format allowing
the agency to shift its focus from narrating prescriptive “policy and procedure” to
emphasizing facility results and outcome measures. The PBNDS 2008 prescribe both
the expected outcomes of each detention standard and the expected practices required
to achieve them. In addition, four new standards were added: Searches of Detainees,
Sexual Abuse and Assault Prevention and Intervention, News Media Interviews and
Tours, and Staff Training. The two NDS standards on special management units
(SMUs) were combined into one standard. As of July 9, 2018, the Y 2018, the
PBNDS 2008 covered 13 percent of ADP.
https://www.ice.gov/detention-standards/2008

e Performance-Based National Detention Standards (2011)

>

"7

>

In February 2012, ICE released the PBNDS 2011, which is an update to the ICE
detention standards. In 2016, ICE further revised several of the 2011 standards to
ensure consistency with federal legal and regulatory requirements.

The 2011 standards improved medical and mental health services, increased access to
legal services and religious opportunities, improved communication with detainees
with limited English proficiency, improved the process for reporting and responding
to detainee complaints, and increased recreation and visitation. PBNDS 2011 also
introduced the concept of “optimal” provisions, which are 18 non-mandatory
aspirational enhancements that facilities are encouraged to meet. In addition, two
new standards were added: Medical Care (Women) and Disability Identification,
Assessment and Accommodation. As of July 9, 2018, the PBNDS 2011 covered 58
percent of ADP.

https://www.ice.gov/detention-standards/201 1
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Prepared by: Nathalie R. Asher, ICE Enforcement and Removal Operations Acting Executive
Associte Director)(b)(6); (b)(7)(C) [(202) 732|(b)(6);
Date: September 26, 2018
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U.S. IMMIGRATION AND CUSTOMS ENFORCEMENT

U.S. Immigration and Customs Enforcement
Policy Regarding Pregnant Detainees
July 16, 2018

BACKGROUND:

e The Directive entitled, Identification and Monitoring of Pregnant Detainees, was revised for
consistency with the President’s January 25, 2017 Executive Order 13768, Enhancing Public
Safety in the Interior of the United States, to allow U.S. Immigration and Customs
Enforcement (ICE) Officers and Agents to exercise discretion when determining whether to
arrest or detain a pregnant individual. The current policy allows for the exercise of discretion
to be made on a case-by-case basis and in a manner that no longer exempts a category of
aliens from enforcement of the Nation’s immigration laws.

e Upon arrival to ICE Health Services Corps (IHSC) staffed facilities, all female detainees 10
years old or older (or any females, regardless of age, who are menstruating) are given urine
pregnancy tests as a part of the initial health screening. Under certain circumstances, an
additional serum blood test may be warranted to confirm pregnancy.

e Atnon-IHSC staffed facilities, pregnancy tests may be performed upon intake, which
typically occur within 12 hours of detention, or if requested by the detainee or indicated by
the detainee’s condition.

e A pregnant detainee shall have access to pregnancy services including routine or specialized
prenatal care, pregnancy testing, comprehensive counseling and assistance, postpartum
follow up, lactation services, and pregnancy termination.

e When a pregnant detainee is identified, the information is entered into the detainee’s health
record, and appropriate medical care is provided. Additionally, local ICE Enforcement and
Removal Operations Field Office leadership is notified of any pregnant detainee to determine
if the detainee should be transferred to another facility or released.

e [HSC must provide relevant laboratory results and objective measurements (e.g., fetal heart
tones rate, fundal height measurement) to the obstetrician to facilitate continuity of care.
Medical providers must see pregnant detainees/residents on a monthly basis, or more often,
based on risk factors or the recommendation of the obstetrics specialist. At all non-IHSC
staffed facilities, detainees are evaluated and treated pursuant to the contractually applicable
detention standards. At all non-IHSC staffed facilities, detainees are evaluated and treated in
accordance with the applicable detention standards that govern at the facility.

e ICE pays and arranges for transportation in a situation where a female detainee opts to fund
the termination of her pregnancy. Additionally, if requested by the detainee, ICE shall
arrange for access to religious counseling, and non-directive (impartial) medical resources
and social counseling, to include outside social services or women’s community resources
groups.

e [HSC currently utilizes electronic health records and a SharePoint tracking system,
implemented in 2016, to document, track and monitor medical conditions of all pregnant
detainees in both IHSC-staffed and non-IHSC-staffed facilities. While IHSC continually
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U.S. IMMIGRATION AND CUSTOMS ENFORCEMENT

works to identify and implement ways to improve overall tracking efficiency and quality,
there have been no changes to the way pregnant detainees’ medical conditions are tracked as
a result of the December 14, 2017 Directive.

e Pregnant detainees are not required to perform arduous tasks. To ensure the orderliness of
the facility, detainees are required to maintain their immediate living areas. Work
assignments are made solely through the voluntary work program and no detainee is required
to work.

e Many policies, such as the revised Directive, are self-explanatory and do not require formal
training, though supervisory staff are available to answer questions and provide guidance as
needed.

e Asof April 7, 2018', there were 35 pregnant detainees in ICE custody.> Of those in custody
on April 11, 33 were subject to mandatory detention? at the time these records were pulled.
Of the two aliens who were not subject to mandatory detention, one had pending felony
charges for child endangerment and the other was a recent border entrant who received a
final order of removal and became subject to mandatory detention on April 16, 2018.

e Asof April 7, 2018, a manual review of medical records indicate that 13 women may have
experienced a miscarriage just prior to, or while in custody, since December 14, 2017.

IF ASKED:

e  Why are pregnant women in ICE detention and under the custody of CBP being
shackled, particularly around the stomach?
» The use of restraints is covered in ICE’s policy and detention standards. The PBNDS
2011, which are applicable to facilities that house a majority of ICE detainees,
include detailed restrictions on the use of restraints for pregnant women, limiting it to
extraordinary circumstances:

I ICE completed its analysis of this information on April 11, 2018; however, the “in-custody” run date is April 7,
2018.”

2 Please note that this information is based on information collected for medical, rather than statistical reporting
purposes. While ICE has sought to provide the most accurate information available, data may be subject to
manual-entry errors.

3 The immigration laws mandate the detention of certain categories of aliens, including terrorist aliens and aliens
with certain criminal convictions, arriving aliens, and aliens in the expedited removal process.

4 Most miscarriages happen very early in the pregnancy, often before a woman knows she is pregnant. Because ICE
policy requires urinalysis testing for all females of reproductive age entering ICE custody, such testing is likely
to pick up some early pregnancies and miscarriages of which may have been previously unknown to an
individual. According to the American College of Obstetricians and Gynecologists, approximately 10-25% of
pregnancies end in miscarriage. There are myriad reasons why miscarriages may occur, including but not limited
to genetic problems with the fetus, problems with the uterus or cervix, chronic diseases, or external factors such
as physical trauma. Generally, with limited insight into a pregnant detainee’s medical history, ICE is unable to
determine what caused a given miscarriage, and cannot confirm whether a miscarriage began before or after an
individual entered ICE custody.
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U.S. IMMIGRATION AND CUSTOMS ENFORCEMENT

“A pregnant woman or woman in post-delivery recuperation shall not be restrained
absent truly extraordinary circumstances that render restraints absolutely necessary as
documented by a supervisor and directed by the on-site medical authority. This general
prohibition on restraints applies to all pregnant women in the custody of ICE, whether
during transport, in a detention facility, or at an outside medical facility. Restraints are
never permitted on women who are in active labor or delivery.”

» Additionally, the National Detention Standards, and PBNDS 2008, which are
applicable to facilities that house other ICE’s detained population, include restrictions

on the use of restraints as indicated below:

“Medical staff shall prescribe the precautions required to protect the fetus,
including the manner in which the pregnant detainee will be restrained, the
advisability of a medical professional’s presence when restraints are applied, and
the medical necessity of restraining the detainee in the facility hospital or a local

medical facility.”

» The use of restraints is covered in CBP’s National Standards on Transport, Escort,
Detention, and Search. Specifically, Section 5.7 states:

“Pregnant Detainees and Juveniles: Barring exigent circumstances,
officers/agents must not use restraints on pregnant detainees or juveniles unless
they have demonstrated or threatened violent behavior, have a history of criminal
and/or violent activity, or an articulable likelihood of escape exists. Even in the
extraordinary circumstance when restraints are deemed necessary, no detainee
known to be pregnant will be restrained in a face-down position, on her back, or
in a restraint belt that constricts the area of the pregnancy. All exceptions must
be documented in the appropriate electronic system(s) of record, including the
facts and the reasoning behind the decision.”
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From: Jones, Marla M

Sent: 26 Sep 2018 19:21:53 +0000

To: Blank, Thomas

Cc: [(b)(6): (b)(7)(C) |Price, Corey A;Asher, Nathalie R;Simon, Joseph D
Subject: FW: Detention Issues

Attachments: Access Assistance for Parents Fact Sheet.pdf

Tom,

Please see the attached, “Access and Assistance for Parents fact sheet.” Let us know if you need further

assistance.

Best,

Marla M. Jones

(a) Deputy Chief of Staff

Office of the Executive Associate Director
U.S. Immigration and Customs Enforcement
Enforcement and Removal Operations

Phone: 202-7324(b)(6);
Cell: 202-607|(b)(6);

From:[(b)(6): (b)(7)(C) I
Sent: Wednesday, September 26, 2018 12:33 PM

To: Blank, Thomas {(b)(6); (B)(7)(C)

Ce:[(b)(6): (b} 7VC) ] Price, Corey A |(b)(6); (b)(7)(C)

Nathalie R {b)(6); (b)(7)(C) } Ssimon, Joseph D {b)(6); (b)(7)(C)

Subject: FW: Detention Issues

Tom,

Attached are two of the requested IPs. The third will be up shortly.
e Detention Standards and Oversight

e Pregnant Detainees
e Detainee Access to Resources — awaiting final edits.

Thank you,

[b)Y6): (DTNCT) ]
(A) Chief of Staff
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Enforcement and Removal Operations
500 121 Street, SW

Washington, D.C. 20536
(520) 561{(b)(6);

From: Asher, Nathalie R
Sent: Wednesday, September 26, 2018 9:05 AM

To: Blank, Thomag(®)(6); (B)(7)(C) |Johnson, Tae D l(b)(G); (b)(7)(C) |
Ccib)(6): (0)(7)(C) |Simon, Joseph D
{b)(6): B)7)(C) b; Kelly, Christopher s {b)(6); (b)(7)(C) |#ERO CHIEFS

OF STAFF[(b)(6): (b)(7)(C) |
Subject: RE: Detention Issues

Will do -

From: Blank, Thomas
Sent: Wednesday, September 26, 2018 8:57 AM

To: Asher, Nathalie R [b)(€): (B)(7)(C) l; Johnson, Tae D 40)(6); (B)(7)(C)
Ce:mm- vy H(0)(6); (B)(7)(C) |; Simon, Joseph D
[(6)(6); (b)(7)(C) |; Kelly, Christopher S 4(b)(6); (b)(7)(C) |

Subject: RE: Detention Issues
One saved Round:

We met with Senator Jones of Alabama yesterday who brought up the morality of separating
families. AD1 indicated the US justice system does the same thing when a USC commits a
crime. The automatic comeback was that USC’s have a solid legal support system and that
families have access to social services etc. We need a one pager on what services alien families
have access to in terms of legal assistance, communications, presence of NGOs etc.

Thanks,

Tom

Thomas Blank

Chief of Staff

U.S. Immigration and Customs Enforcement
U.S. Department of Homeland Security

202 732-p)(B)
Cell 202 5914b)(6);

From: Blank, Thomas

Sent: Wednesday, September 26, 2018 8:32 AM

To: Asher, Nathalie R {m\&) (hy7/(C) } Johnson, Tae D q(b)(6): (b)(7)(C)
Ce:{(b)(B): (b)T7)(C) I; Simon, Joseph D
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[(0)(8): (b)(7)(C) | Kelly, Christopher S {(b)(6); (b)(7)(C)
Subject: Detention Issues

Good Morning:

AD1 has two meetings with Members of Congress today who are not strong supporters of ICE.
Can we get two one pagers (which | suspect we have) on detention oversight and use or
restraints on pregnant detainees. For detention oversight, the issue is amount of oversight and
the all the organizations, including ICE, that evaluate detention conditions.

We will need these by about 11 this morning.
Thanks,

Tom

Thomas Blank

Chief of Staff

U.S. Immigration and Customs Enforcement
U.S. Department of Homeland Security

202 732{BvaY]
Cell 202 591](b)(6)
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U.S. Immigration
an (_l Customs
Enforcement

FACT SHEET
Access and Assistance for Parents Involved in U.S.

Immigration Proceedings

U.S. Immigration and Customs Enforcement’s (ICE) current policies and procedures address access and assistance
considerations when detaining and removing parents and legal guardians of minor children.

Tools/Assistance for Detained Parents:
* ICE Directive: Detention and Removal of Detained Alien Parents and Legal Guardians

Placement: Making appropriate initial placement and transfer decisions for detained alien parents and legal guardians.

Participation in Court Proceedings: Arranging for attendance in family court or child welfare hearings by facilitating
transportation or leveraging video/teleconference technologies (VTC).

Visitation: Facilitating parent-child visitation where required by a family or child welfare authority and in accordance with
relevant ICE Detention Standards on visitation. Providing access to VTC technologies if visitation is not practicable.
Coordinating Care/Travel of Child: Accommodating detainees’ efforts to make transfer of care arrangements for minor
children in the U.S.

ICE Detention Reporting and Information Line (DRIL)

Toll-Free Calls to ICE Operators: Detained parents are able to call the ICE ERO call center to ask questions, express
concerns, and/or try to locate or contact their children. DRIL posters are posted in all ICE detention facilities.

Facilitation of Communication: Operators will assist in establishing regular communication with children in the Office of
Refugee Resettlement's (ORR) care.

ChildHelp Line: Provides crisis intervention, information, and referrals to many social service and support resources.
Removal Coordination: Operators will notify the Field Office of any removal coordination requests from detained parents.
Women’s Refugee Commission Detained or Deported Toolkit
. Accessibility: This self-help toolkit is included in every facility law library for use by any detainee in ICE detention.
. Assistance: This self-help toolkit describes the intersection between ICE and Child Welfare Systems.
Trauma Care Services

. If a detainee displays signs of trauma, he or she will be referred to ICE Health Service Corps (IHSC) as well as other resources
trained in trauma care services.

Tools/Assistance for Non-Detained Parents

Once on the non-detained docket, ICE does not do any concerted linking to post-release services; however, released parents/
guardians have access to numerous civil society organizations that may provide support services including, but not limited to:

* Legal Services, including Pro Bono Legal Service Providers for individuals in immigration proceedings, exist throughout the country.

» A Department of Justice List Pro Bono Legal Service Provider List is available at: https://www.justice.gov/eoir/list-pro-bono-
legal-service-providers

*+ Housing
* Medical and Mental Health Care

Additional Resources CONTACT:

ild Welfare Coordinator: i :
CALL CENTER: The Detention Reporting and Child Welfar rdinator Forthcommg Fall 2018

Information Line (DRIL) is a toll-free service to Andrew Lorenzen-Strait 202-732- GGl Each facility will be provided with state-specific

reach the DRIL, call: 1-888-351-4024 (D)(6): (B)7)(C) Power of Attorney self-help instructions, in both

; : i : Associate Child Welfare Coordinators: . . X .
EMAIL: For more information on this topic, _ 202-845 BB English and Spanish, for use in the determination
please submit inquiries to (D)0) —— of the care and custody of children.

Parental.Interests@ice.dhs.gov b)(6): '732
_b)(e]; . -
Julie.Plavsic@ice ais.gov Sept. 2018




From: Kelly, Christopher S

Sent: 30 Mar 2019 21:50:07 +0000

To: Davis, Mike P;Loiacono, Adam V

Cc: [(b)(6); (b)(7)(C) |Seguin, Debbie

Subject: RE: SJC QFRs -- ERO Submission

Attachments: SJC questions ERO MASTER COPY JDS (CK).docx
Mike:

Correct attachment attached. Sorry. There are too many docs flying around.

From: Kelly, Christopher S

Sent: Saturday, March 30, 2019 5:11 PM
To: Davis, Mike P |(b)(6); (b)(T7)(C) Loiacono, Adam V 4b)(6); (b)(7)(C)
Cc:|(b)(6): (b)(7)(C) ; Seguin, Debbie
I(b)(8); (b)(7)(C) |

Subject: RE: SIC QFRs -- ERO Submission

I'll defer tof(b)(6); on the current timeline. | think they are passing them in two sets to AD1.

From: Davis, Mike P
Sent: Saturday, March 30, 2019 5:09 PM

To: Kelly, Christopher S {b)(6); (b)(7)(C) | Loiacono, Adam V
[L)®):. (7T |
Ccib)(6): (b)(T7)C) |{b)(6); (B)(7)(C) | Seguin, Debbie

[(0)(6): (B)T)(C) I
Subject: RE: SIC QFRs -- ERO Submission

We'll take a look. Can you remind me of the timeframes we’re working under here?

Michael P. Davis

Executive Deputy Principal Legal Advisor

U.S. Immigration and Customs Enforcement
202.732[)(6Y](office) | 202.904[(b)(6); Jmobile)
|(b)(6); (b)(7)(C) |

Please note that this message may contain sensitive and/or legally privileged information
(attorney work product, attorney-client communication, deliberative process, personally
identifiable information, law enforcement sensitive, etc.) and should be handled accordingly.

From: Kelly, Christopher S {h\(&Y (bW 7V C) |
Date: Saturday, Mar 30, 2019, 5:05 PM

To: Loiacono, Adam V {(b)(6): (b)(7)(C) |, Davis, Mike P 4(b)(6): (b)}(7)(C) }

Cc: A 7w I<[(b)(6); (b)(7)(C) |, Seguin, Debbie {(b)(6); (b)(7)(C) |
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Subject: RE: SIC QFRs -- ERO Submission

Mike, Adam:

Attached are ERO’s responses to the QFR set. There are some that are flagged for OPLA to review. Can
you all please review? They pretty much are in E&L’s purview.

Thanks in advance.
-Chris

From: Simon, Joseph D

Sent: Saturday, March 30, 2019 1:28 PM
To: Kelly, Christopher S <[BY(6Y (BY7YC) b; [(b)(6); (B)(7)(C) |
[bVBY (hW 7V C) |

Cc: Seguin, Debbie {(b)(6); (b)(7)(C)

Subject: SJC QFRs -- ERO Submission

Importance: High

Good afternoon — please see attached.

We provided responses for many of the questions marked for OPA. | flagged a few things for OD review
which are identified in comments. There are three questions that | have retasked — two related to CA

databases and one medical. | will follow up on those ASAP.

| will be available for any questions you may have. Thanks
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Senate Judiciary Committee QFRs for Nominee Vitiello

Questions for the Record for Mr. Ronald Vitiello, Deputy Director and Senior Official
Performing the Duties of Director for U.S. Immigration and Customs Enforcement (ICE)

Senator Richard J. Durbin
March 27, 2019

For questions with subparts, please provide a separate response for each subpart.

1.

On July 3, 2018, I submitted questions to you and other Trump Administration officials
following a June 28, 2018 briefing on the Administration’s family separation policy I received
from you and other officials. Senators Grassley, Feinstein, Tillis, and Cruz also received this
briefing. The Administration’s briefers were unable to answer questions at the briefing and it
was agreed that the briefers would respond to written follow-up questions.

Senator Cruz’s office compiled questions from the Senators who had attended the briefing and
informed my office that they were submitted to the Administration in July 2018. I never
received a response to the questions I submitted almost nine months ago.

Please provide responses to these questions, which are included as Attachment 1.
(Instructed by majority counsel to disregard — removed from document)

(OPA) Do you think the Trump Administration’s zero-tolerance policy has been a
success?

(OPA) Was it appropriate for a Federal district court judge to order the reunification of
families who were separated as a result of the zero-tolerance policy, as Judge Dana
Sabraw did on June 26, 2018? If so, why? If not, why not?

On June 17, 2018, DHS Secretary Nielsen stated on Twitter: “We do not have a policy of
separating families at the border. Period.” Was this an accurate statement?

(OPA) At your November 15, 2018 confirmation hearing before the Senate Homeland Security
and Governmental Affairs Committee, you stated in response to a question from Senator Peters
about the Trump Administration’s family separation policy:

b)(3)

Were you aware that the separation of families would necessarily occur as a direct
outcome of the application of consequences you described?

(OPA) At your November 15, 2018 confirmation hearing, Senator Carper asked you, “[I]f
confirmed, how would you avoid repeating the errors in judgment in planning that allow the
family separation policy to occur?” You responded:

Page 1
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So it wasn’t a family separation policy. It was an increased level of prosecution.
Right? The Department of Justice said, we -- they would involve resources to give
us a zero tolerance for people who crossed the border in between the ports illegally.
And so, the lesson learned there is, we did spend a lot of time in this setting urging
Congress to close these loopholes, to give us an opportunity to let people have
their due process rights and then removed when they were eligible for relief under
the INA. So we’d like to have that opportunity. But in the case of what did happen,
we should’ve been more — we should have leaned forward more on explaining the
whole process and being ready for the public outcry that occurred.

It seems from your response that the lesson the Trump Administration learned from
this debacle of the Administration’s own creation was to explain the Administration’s
policy more clearly. Were any lessons learned about whether the policy of separating
families was just and effective?

7. (OPA) President Trump’s previous nominee to head ICE, Thomas Homan, made a series of
inflammatory and inaccurate statements, including one which led to the resignation of an ICE
spokesman who said he “didn’t want to perpetuate misleading facts.” For example, Mr.
Homan:

e Reportedly referred to undocumented immigrants by the derogatory term “tonks”;

e (alled for the criminal prosecution of elected officials who represent jurisdictions that
limit their involvement in immigration enforcement;

e Compared the Mayor of Oakland, California to a “gang lookout™; and

e Falsely suggested that an undocumented immigrant was responsible for wildfires in
Sonoma County and that therefore California state law limiting involvement with
immigration enforcement was to blame for the wildfires.

a. (OPA) What is your reaction to these remarks?

b. (OPA) If you are confirmed, how would your leadership of ICE be different than Mr.
Homan’s?

¢. (OPA) Have you ever used the term “tonk” or any other derogatory term to refer to
immigrants or minorities? If so, please explain.

8. (OPA/OPP) In your response to written questions submitted following a May 23, 2017 Senate
Judiciary Immigration Subcommittee hearing titled “Building America’s Trust Through Border
Security: Progress on the Southern Border,” you appeared to credit the Trump Administration’s
immigration enforcement policies for the decline in border apprehensions in FY 2017.
Responding to a question from Senator Grassley, who asked, “Do you agree that President
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Trump's return to normal enforcement policies 1s a major reason for the decrease in border
apprehensions and illegal entry to the United States?” you stated:

Since the inauguration and issuance of Presidential Executive Orders regarding
immigration policies, the U.S. Border Patrol has encountered a significant decrease in the
flow of illegal aliens migrating to the US. Interviews have indicated migrants are hesitant
to come to the U.S. due to increased removals, perceived enhancements to border security
(e.g. border wall, increased man-power, etc.), and changes to immigration policies that do
not permit them remain in the U.S. if apprehended.

Senator Grassley also asked you to explain what authorities CBP has under current law “to
secure the border and enforce our immigration laws,” to which you responded: “CBP has broad
authority to secure the border and enforce the nation’s immigration laws, as well as many other
laws on behalf of numerous federal agencies at the border.”

Senator Grassley went on to ask, “Is any new legislation necessary to help your agency better
enforce the law, or is this really just a matter of resources?” You responded by praising two
House bills from last Congress, Kate's Law and No Sanctuary for Criminals Act. You added
that CBP supports legislation giving the agency the flexibility to waive the polygraph exam for
certain individuals.

You did not mention the Flores Settlement Agreement, a longstanding agreement in place to
protect immigrant children. Yet according to a recent news report (available at
https://www.washingtonexaminer.com/news/ice-chief-congress-could-end-unmitigated-crisis-
on-border-with-one-legal-tweak) you are now saying that because of Flores, “the U.S.
immigration system is bound to collapse as a result of the record-high levels of unaccompanied
children and families arriving at the southwest border since October” and that, “There’s an
absolutely unmitigated crisis going on at the southwest border."

You credited the Trump Administration’s immigration policies for a decreased flow of
northbound illegal immigration in FY 2017. Doesn’t the Trump Administration also
bear responsibility for the situation at the Southern border now, which you have
characterized as an unmitigated crisis?

(ERO) Do you support an increase in funding and deployment of ICE’s Alternatives to
Detention program?

(b)(3)
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b)(3)

10. (ERO) Do you agree that Alternatives to Detention are more cost-effective for the
taxpayer than family detention facilities?

(b)(3)

11.

a.

(ERO) Will you commit to requiring that the 2011 Performance-Based National
Detention Standards (PBNDS 2011) be expeditiously implemented at all ICE
detention facilities, including contract facilities?

b)(3)

Page 4
DHS-19-0195-G, 19-0494-F, 19-0495-E-000353

2019-ICLI-00054 1323




Senate Judiciary Committee QFRs for Nominee Vitiello

12.

13.

14.

b)(3)

b. (ERO) Will you commit to requiring that any new ICE detention facility contract
approved during your leadership will require compliance with PBNDS 2011?

b)(3)

(OPA) Has the polygraph exam requirement for Customs and Border Protection law
enforcement positions elicited admissions of serious criminal conduct by certain job
candidates?

ICE’s website for job applicants (https:/www.ice.gov/careers/fags) states that ICE conducts
pre-employment polygraph screenings for law enforcement positions.

a. (OPP) When did this policy begin?
b. (OPR/OPP) Does ICE use the Test for Espionage, Sabotage, and Corruption (TES-C),
the standard Law Enforcement Pre-employment Test (LEPET) test, or a different

polygraph examination?

¢. (OPR/OPP) Does ICE perform a pre-employment polygraph screening for all
applicants for law enforcement positions or are there exceptions to this requirement?

d. (OPR) How many such exams has ICE conducted and what is the passage rate for
exams conducted at ICE since the policy began?

In 2016, the Homeland Security Advisory Council’s CBP Integrity Advisory Panel noted that
“Integrity could be enhanced further by periodic random and targeted polygraph examinations
on a post-hire basis of CBP law enforcement personnel.”

a. (OPA/OPR/OPP) Do you agree with this recommendation?

b. (OPA/OPR/OPP) Could post-hire polygraph testing enhance integrity at ICE?

. At your November 15, 2018 confirmation hearing before the Senate Homeland Security and

Governmental Affairs Committee, you stated: “I also appreciate the Committee's important
oversight role, and I am committed to ensuring that our agency remains accountable to
Congress and the taxpayers.”
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(b)(5)

(OPA) Do you commit that, if you are confirmed, under your leadership ICE will
expeditiously and thoroughly respond to requests for information from all Members

a.
of the Senate Judiciary Committee, regardless of their party affiliation?

b. (OPA) What steps have you taken, and do you plan to take, to enhance ICE’s

accountability to Congress and the American people?

16.
(ERO/OPLA) Please explain, with specific examples, how you have directed the use of

a.
prosecutorial discretion in deploying ICE detention and removal resources.

b)(3)

17. (ERO/OPA) Do you believe there are circumstances where it is appropriate for ICE to
grant a stay of removal to an undocumented immigrant who is removable under the law?

Have you ever ordered or approved the granting of such a stay of removal?

b)(3)

18. (OPA) During his confirmation hearing, USCIS Director Francis Cissna committed to
maintaining the existing Deferred Action for Childhood Arrivals (DACA) guidelines and

to ensuring that individuals only lose DACA if they have violated the terms of DACA.

Will you make the same commitment?

19. (ERO) At your November 15, 2018 confirmation hearing, Senator Hassan asked you whether
you “accept findings of pediatricians in the United States of America that detaining children
provides long-term psychological harm to those children, yes or no?” You did not answer the

question directly. You stated, “I understand the report. Yes.” Please answer this question

directly.

b)(3)
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(b)(3)

20. (OPA/ERO) ICE official Matthew Albence characterized ICE’s family detention facilities as
being “more like a summer camp” at a Judiciary Committee hearing last year. Do you agree
with this characterization?

b)(3)
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21

22.

. At your November 15, 2018 confirmation hearing, in response to a question from Senator

Peters about whether there is an upper limit to how long a child should be detained in your
view, you responded: “Well the law gives us upper limits. What we’re -- in this discussion,
what is -- what we’re trying to seek is full opportunity in the due process and that requirement.
And then when it -- if they're not subject to relief, then they’re held only long enough to
remove them.”

(OPA) Please explain, legal restrictions aside, whether you believe there is an upper limit
to how long a child should be held in immigration detention, and, if so, what this upper
limit is?

(b)(3)

On May 5, 2017, ICE reversed a decades-long bipartisan policy of issuing stays of removal for
beneficiaries of private immigration bills when the Chairman of the Senate Immigration
Subcommittee requests a report on the beneficiary. This action was taken without consulting
Congress. As aresult of ICE’s decision, private bill beneficiaries are now subject to
deportation even though legislation to provide for their relief is pending in Congress.

(OCR) Will you commit to working with the Chairmen and Ranking Members of the
Senate Judiciary Committee and Immigration Subcommittee to reevaluate ICE’s May 5,
2017 policy change?
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1.

Nomination Ronald D. Vitiello to be Director of Immigration and Customs Enforcement
U.S. Department of Homeland Security
Questions for the Record
March 27, 2019

QUESTIONS FROM SENATOR FEINSTEIN

As part of ongoing litigation in federal district court, the administration has identified 2,816
children who were separated from their parents or legal guardians and detained as of June 26,
2018, as part of the administration’s zero tolerance policy. (Ms. L v. U.S. Immigration and
Customs Enforcement, et al. (2018)) However, the Inspector General for Health and Human
Services concluded in January 2019 that “thousands’ more children may have been separated
from their families under this policy and released prior to June 26, and 118 children were

separated between July and November 2018.

At the September 2018 “Hold Their Feet to the Fire” convention of the Federation for
American Immigration Reform (FAIR), you stated that “only 2,500 people were affected” by

family separation. (Interview with Tom Roten Morning Show (Sept. 5, 2018))

a. (OPA) When you stated that 2,500 people were affected by the zero tolerance policy,
were you aware of the administration’s own court filings that identified hundreds

more separated children?

b. (OPA) Were you aware that thousands more children were likely separated from
their families prior to June 26?

b)(3)

[ il 1 0 ]
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(b)(3)
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(b)(3)

e. (OPA) Please describe in full your involvement in planning and implementing the
Trump administration’s zero tolerance policy of family separation. Please include all

recommendations that you provided input into and why you believe each

recommendation was appropriate.
On November 15, 2018, you testified before HSGAC that when you implemented the Trump
administration’s zero tolerance policy as Acting Deputy Commissioner of Customs and Border
Protection (CBP), the resulting family separations “were never intended to be permanent.”
However, you also testified that CBP “never contemplated having the systems work
backward” to reunify families, because “the reunification piece is a function of HHS.”
Furthermore, the Inspector General for DHS concluded in September 2018 that there was “no
evidence” of any central database to track and reunify parents and children who were

separated as part of the zero tolerance policy.

a. (OPA) With no central database to track and reunify separated families, how did you
intend to avoid permanent or long-term family separations?

b. (OPA) Now that it's clear this did not work, what is being done as new families arrive?

Is there a database in place? If not, why not?

(b)(3)

(b)(3)
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(b)(5)

¢. (OPA) How did you believe HHS would be able to “work backward” to reunify
separated families, if CBP failed to develop a process for notify HHS which children
were separated at the border and which children arrived unaccompanied? What is
being done to address this problem for those already separated? What is being done

for those separated going forward?

(b)(3)

3. On March 13, a complaint filed with the Department of Homeland Security’s Office of Civil
Rights and Civil Liberties stated that Immigration and Customs Enforcement (ICE) kept
several children at the Karnes County Detention Center for 40 days or longer. (See Letter to
Ms. Cameron Quinn and Mr. John V. Kelly from Refugee and Immigrant Center for Education
and Legal Services (Mar. 13, 2019)) As you know, the Karnes facility houses children along

with their fathers.
The group of families represented in the complaint includes a six-year-old boy who was
detained with his father for 41 days, from January through March, before being separated from

his father and moved to a children’s shelter. This boy was allegedly detained for more than
two times the 20-day detention period authorized in the Flores settlement agreement.
a. (OPLA) Do you believe that a 41-day detention period for a child complies with the
terms of the settlement agreement in Flores v. Barr (Flores)?

b. (OPLA) Has ICE disclosed to the court in the Flores case that children were detained
for over 40 days along with their parents at Karnes? If so, please provide the dates
and methods of any such disclosures.

(OPLA/OPA) Will you commit to complying with the Flores settlement agreement by

c.
releasing children from ICE custody after 20 days or less?
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4. Reports indicate that ICE is considering plans to stop detaining families at the Karnes County
Detention Center, and instead use the Karnes facility to detain single adults.

a.

(ERO) Does ICE, in fact, plan to stop detaining families at Karnes?

b)(3)

b

C.

. (ERO) IfICE stops detaining families at Karnes, will you commit to releasing the
parents who are detained there along with their children, to avoid moving children to
shelters when one of their parents is in the United States?

b)(3)

(ERO) If ICE stops detaining families at Karnes, will ICE detain fathers and children
together at an alternative location? How will ICE ensure that the closure of Karnes
does not result in separation of fathers from their children?

b)(3)
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(b)(5)

5. In November 2018, you testified before HSGAC that ICE was discussing the option of
imposing a “binary choice™ on parents, to waive their children’s rights to release under the
Flores agreement, or to be separated from their children upon the child’s release in accordance
with Flores. You stated that the “binary choice” alternative would be “a way for [ICE] to meet

the requirement of the Flores settlement agreement while giving people the right to due

process in an immigration proceeding.”

(b)(3)
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b)(®) B)5)

6. On December 14, 2017, ICE reversed its policy that favored release of pregnant detainees, and

implemented a policy of detaining pregnant women in accordance with President Trump’s
Executive Order 13768. Meanwhile, in the first two years of the Trump administration,
miscarriage rates of women in ICE custody nearly doubled. (Scott Bixby, Immigrant
Miscarriages in ICE Detention Have Nearly Doubled Under Trump, DAILY BEAST (Mar. 1,
2019))

In February 2019, a 24-year-old woman gave birth to a stillborn baby boy while in ICE
custody at the Port Isabel Detention Center. As of March 2019, 17 infants under the age of one
year were held in immigration custody at Dilley Family Residential Center in Texas, which
lacks specialized medical care facilities for this vulnerable population. (Madeline Buiano,
Babies in Poor Heath at ICE-Run Detention Facility, Says Complaint, THE CENTER FOR
PUBLIC INTEGRITY (Mar. 1, 2019))

On March 5, 2019, 1 introduced the Stop Shackling and Detaining Pregnant Women Act, along
with Senator Murray, to protect the health and safety of pregnant women and youth by
reinstituting the presumption of release of pregnant women and youth from immigration
detention, prohibiting DHS from shackling pregnant women in its custody, and setting
standards of care and transparency for the treatment of pregnant women and youth.

a. (OPA/ERO) Are you aware that the detention and shackling of pregnant women
poses risks to the health of the mother and of the developing child?

b)(5)
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A(b)(5)

b)(5)

b. (OPA/ERO) What have you done to address the increase in miscarriages of women in

ICE detention?

(b)(3)

7. Current ICE family detention practices cost $319 per detained family member per day.
Meanwhile, federal contract funding for immigration bed space in facilities operated by Core
Civic and Geo Group have increased by over $100 million each since 2016. (Michaela Ross,
Madi Alexander, Paul Morphy, Immigration Spending Surges as White House Calls for More

Funds, Bloomberg Government (Jan. 25, 2019))
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(b)(5)

Furthermore, prolonged family detention has been opposed by groups ranging from the
American Academy of Pediatrics to DHS’s own Advisory Committee on Family Residential
Centers. Despite these findings, on June 2017, DHS terminated the Family Case Management
Program, an innovative program of alternatives to detention that boasted compliance rates of
more than 99% with both ICE check-ins and with immigration court hearings. The program f
cost only $36 per day for an entire family. (Frank Bajak, ICE shutters detention alternative for

asylum-seekers (June 9, 2017))
a. (ERO) Will you commit to re-starting the Family Case Management Program, given
its cost-effectiveness when compared to prolonged family detention, and given the

enrolled families’ high rates of compliance with court proceedings?
(b)(3)
b. (ERO) Will you commit to exploring additional models for alternatives to detention as
a humane and cost-effective way to decrease detention of children and families?

(b)(3)
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b)(3)

8. On September 27, 2018, the DHS Inspector General issued a report documenting poor
conditions and mistreatment of immigrants at the Adelanto ICE Processing Center. The OIG
report indicated that the Adelanto ICE Processing Center potentially violated ICE detention
standards.

When my staff visited Adelanto, several detainees complained about not being able to access
their property that was surrendered to ICE. Specifically, a number of detainees were not able
to retrieve their passport, ID, and original versions of documents from ICE in time to provide
these important documents to the judge when they appeared in court.

Moreover, reports indicate that detainees at Adelanto are engaging in a hunger strike to protest
the conditions in which they are held, including the high cost of food, limited availability of

legal representation, and restricted access to correspondence sent to them by mail.

a. (ERO/OPR) Please provide the most recent inspection report for the Adelanto ICE
Processing Center.

Response: Please see attached.
b. Please answer the following questions about Adelanto with specificity:

i. (ERO) How many doctors are available to detainees at the Adelanto ICE
Detention Center?

(b)(3)

ii. (ERO) How many nurses and physicians’ assistants are available at Adelanto?

(b)(3)

iii. (ERO) If a detainee becomes ill after arriving at Adelanto, how long, on average,
does the detainee have to wait to be seen by a doctor?

(b)(3)
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iv. (ERO) On average, how long does it take a detainee at Adelanto to receive
medication after a doctor prescribes it?

(b)(3)

v. (ERO) On average, how long do detainees have to wait after arriving at Adelanto
to see a dentist?

(b)(3)

vi. (ERO) How many hours per day do detainees at Adelanto spend locked in a cell?

(b)(3)

vii. (ERO) How many hours do detainees at Adelanto spend in indoor common areas?

(b)(3)

viii. (ERO) How many hours do detainees at Adelanto spend outside?

(b)(3)

¢. (ERO) What are the policies at Adelanto and other ICE detention facilities to ensure
that detainees are able to access correspondence, books, and other materials that are

sent to them?

b)(3)

d. (ERO) Why are detainees at Adelanto ICE processing facility unable to access their
passports, identification documents, or other documents from ICE in time to provide
these important documents to the judge when they appear in court?
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b)(3)

e. (ERO) How does ICE determine the price it charges for food and other goods at the
commissary at Adelanto?

b)(3)

f. (ERO) Will you commit to providing ICE detainees with access to their documents in
advance of their hearings in immigration court or federal district court?

b)(3)

g. (ERO) At what temperature are ICE detention cells kept?

b)(3)

h. (ERO) Have any doctors reported to ICE or CBP officials that any detainees became
ill, or that any detainees’ existing symptoms worsened, because of the temperature
settings within the facilities?

b)(3)

In December 2018, the Stanford Law School Immigrants’ Rights Clinic and the ACLU of
Southern California filed a complaint alleging that ICE was failing to allow immigrants at
three detention facilities in California to communicate with their attorneys. (Ernesto Torres,
Desmond Tenghe, Jason Nsinano, et al. v. U.S. Department of Homeland Security and U.S.
Immigration and Customs Enforcement (2018)). The complaint alleges that detained
immigrants are unable to contact their attorneys by phone because the phone systems in these
facilities do not allow them to leave voice mail messages or navigate automated menus if the
call is not answered by a live person. Furthermore, when immigrants are allowed to meet with
their attorneys in person, these meetings are restricted to locations where their conversations
can be overheard.
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a. (ERO/OPLA) What does ICE do to disseminate information to detainees at the
Adelanto, Lacy, and Musick facilities about the availability of legal representation?
What about other facilities?

(b)(3)

b. (ERO/OPLA) Will you commit to changing the phone systems at ICE facilities in
California to allow immigrants to communicate effectively with their attorneys? If not,
why not?

b)(3)

¢. (ERO/OPLA) Will you commit to providing private areas in ICE detention facilities
where immigrants can meet with their attorneys in a confidential manner, respectful
of attorney-client privilege? If not, why not?

b)(3)

10. As you are aware, in October 2018, ICE stopped doing pre-release planning for asylum-
seeking families before releasing them into communities along the Southwest Border. There
have been numerous reports of families with children being dropped off at bus stations and
parking lots without being directed to local shelters or other available community resources to
help them reach their ultimate destinations.
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The Joint Explanatory Statement accompanying the 2019 Consolidated Appropriations Act
included the following language: “In recent months, ICE has collaborated with organizations
that provide temporary shelter to migrants released from ICE custody. Within the
$114,147,000 increase above the fiscal year 2018 funding level for the Transportation and
Removal Program, ICE is directed to provide for the transportation of migrants to such
shelters based on where collaborating organizations have open sheltering capacity, including
during surge periods. ICE shall immediately notify the Committees in advance of any decision
to deny such transportation.”

a. (ERO) What has ICE done to comply with this directive to “provide for the
transportation of migrants to such [temporary]| shelters based on where collaborating
organizations have open sheltering capacity”?

b)(3)

b. (ERO) Have individual field offices been issued guidance in light of this requirement?

b)(3)

¢. (ERO) Please provide any guidance that has been issued regarding communication
and coordination with community-based organizations to ensure the safe and orderly
release of migrant families.

b)(3)

d. (ERO) Many of these temporary shelters provide initial medical screenings and
emergency services. These services are typically provided by local government health
workers and private health providers. Has your agency made any effort to share
health screening information (gathered either by ICE or U.S. Customs and Border
Protection) for potential illnesses or injuries that individuals may be experiencing? If
not, why not?
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b)(3)

11. During the Obama administration, ICE agents, officers, and attorneys were permitted to
exercise prosecutorial discretion to promote national security, border security, public safety,
and the integrity of the immigration system. (Memorandum from Director John Morton,
Exercising Prosecutorial Discretion Consistent with the Civil Immigration Enforcement
Priorities of the Agency for the Apprehension, Detention, and Removal of Aliens (June 17,
2011)) On January 25, 2017, the Trump administration ended that discretionary authority with
Executive Order 13768, which directs that immigration laws must be enforced against all
“classes or categories of removable aliens.” As a result, ICE arrested 38,000 immigrants with
no criminal convictions in FY2017, a 146 percent increase over non-criminal immigration
arrests in FY2016. The decision to focus on, and eliminate prosecutorial discretion for, low-
priority individuals has forced immigration courts to spend valuable time on these cases,
thereby adding to the enormous case backlog.

a. (ERO) Please provide the number of ICE arrests since January 2017 involving
individuals with no criminal convictions.

Response:

b)(3)

b. (ERO) Please also provide the number of Notices to Appear filed since January 2017
against individuals with no criminal convictions.

Response:
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b)(3)

¢. (ERO) Please provide the total number of individuals removed by ICE since January
2017 who have no criminal convictions.

Response:

b)(3)

d. (ERO) Please provide the total cost of arresting, charging, prosecuting removal cases
against, and deporting the individuals described in Question 9(a)-(c) above.
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(b)(5)

b)(3)

12. Recent reporting indicates that ICE has been using information collected by the California

Department of Motor Vehicles (DMV) to conduct enforcement actions against individuals
with no criminal history. This is concerning due to California’s state law allowing residents to

apply for licenses regardless of their immigration status, which was established as a way to
improve public safety and accountability. (Sergio Flores & Tom Jones, DMV Confirms ICE

Has Limited Access to AB 60 License Information, NBC LOS ANGELES (Feb. 20, 2019))

(b)(3)

13. On September 2, 2015, you tweeted at Mark Levin that the Democratic Party should be
renamed the “Neo-Klanist™ party. In November, you testified before HSGAC that this
statement was “a joke” and a “momentary lapse in judgment,” and that you believed you were

sending it as a direct message rather than a public tweet.
a. (OPA) Was Mark Levin the intended recipient of the tweet that you believed was a
direct message? If not, who was the intended recipient of that remark?

b. (OPA) You said the comment was a joke, can you please explain the joke?
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Senate Judiciary Committee (b)(3)
Questions for the Record from Senator Charles E. Grassley
for Ronald D. Vitiello

Nominee

Director of Immigration and Customs Enforcement
Department of Homeland Security

Cost of Compliance related to Sanctuary Policies

In recent years, many state and local jurisdictions began implementing a policy of not
reporting to ICE the release of criminal aliens from their custody, even when ICE identified the

aliens and specifically requested notification before their release. These are commonly referred
to as “Sanctuary City/State” policies.

The results of these policies are disturbing. In addition to the fact that the American
public faces an increased and unnecessary risk to safety because criminal aliens are at-large in
the community, additional resources are required to locate and arrest these criminal aliens.

1. (ERO) What is the average dollar cost to apprehend an alien, for whom ICE has
identified as illegally present and issued a detainer, after s’he was released from a
sanctuary jurisdiction? In your answer, please speak to the difference in resources and
manpower allocated to an ICE arrest at a local jail versus an instance in which ICE has

zero state/local cooperation.

(b)(3) !

(ERO) To the best of your knowledge, how many detainers were not honored in
FY2017,FY2018, and FY2019 year to date?

P

(b)(3)
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3. (ERO) What are the increased risks to public safety when an alien must be arrested
outside of a secure facility and in the community?

b)(3)

EQ ual Application of Crimes Involving Vioral Turpitude (CTVIT)

As you may be aware, recent federal court decisions have made it more difficult for the
removal of illegally present aliens with criminal convictions. The use of the outdated categorical
approach to determine if an alien has been “convicted of” various criminal grounds for the
purpose of removal has had a significant impact, rendering many criminal statutes overbroad and
unusable. The term “Crime Involving Moral Turpitude” is vague and open to a wide variety of
interpretations. In some cases, aliens who have been convicted of sexual assault of a minor are
not ultimately found deportable because a Circuit Court is bound to a patchwork of varying state
law definitions, including different statutory requirements. This has completely undermined the
intent of the removal statute, to remove criminal aliens from the United States.
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(b)(3)

I. (OPLA) Please explain the effect of Court cases like U.S. v. Auilera-Montes de Oca
and Larios- Reyes v. Lynch on the ability of ICE to remove serious violent criminal

aliens from the United States.

2. (OPLA) How have these cases impacted the safety and welfare of communities in i
the United States? i

1

I

3. (OPLA) What are your recommended remedies to overcome these hurdles to i
. . . - .. 1

remove criminal aliens who prey on the most vulnerable in our communities? i

{

|

I

Risks Created by the DHS Appropriations Act, 2019, Section 224 ¥

The Department of Homeland Security (DHS) Appropriations Act of 2019 provided
funding for Immigration and Customs Enforcement. Pursuant to Section 224, ICE is specifically
prohibited from using appropriated funds to detain or initiate removal proceedings against a
sponsor, potential sponsor, or member of a household of a sponsor or potential sponsor of an i
unaccompanied alien child (UAC). Additionally, Section 224 prohibits ICE from using i

information solely provided by the Department of Health and Human Services (HHS) !
concerning the immigration status of UAC sponsors/potential sponsors to execute on ICE’s I-I

statutory enforcement responsibilities.

4. (ERO) Will this restriction on the use of appropriated funds inhibit the ability of the
federal government to ensure a safe environment into which an unaccompanied alien

child is to be placed?

(b)(3)

5. (ERO) Will this restriction inhibit ICE’s ability to ensure that the household to
which a UAC would be released does not include undocumented immigrants with a

criminal record?

(b)(3)

6. (HSI) Can smugglers and human traffickers abuse this loophole? How so?

b)(3)
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(b)(3) (b)(5)
7. (ERO/HSI) With these funding restrictions, how will enforcement actions against f
criminal aliens and criminal organizations be impacted? f
(b)(3)
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(b)(3)

Questions for the Record
Submitted to Mr. Ronald D. Vitiello
from Senator Kamala D. Harris

Nomination of Ronald D. Vitiello to be Assistant Secretary for Immigration and Customs
Enforcement, U.S. Department of Homeland Security
Senate Committee on the Judiciary
March 27, 2019

Coercion of Separated Parents to Relinquish Legal Rights

In August 2018, legal advocates filed a complaint with the Department of Homeland Security
Office of Inspector General (DHS OIG) and the Department of Homeland Security Office of Civil
Rights and Civil Liberties (CRCL) alleging that ICE employees engaged in coercion and abuse in
order to compel immigrant parents who had been separated from their children to forgo their legal
rights, including their right to reunify with their children or to lawfully seek asylum. The
complaint alleged verbal and physical threats, insults, denial of food, withholding of feminine
hygiene products from parents, and false claims to parents that their children would be

permanently taken from them.
1. (OPA) When did you become aware of these allegations?

During your nomination hearing on November 15, 2018, you committed to meaningfully

following up on these allegations.
2. kOPRfE RO) What actions, if any, did ICE take in response to these allegations?

Please provide written documentation.

3. Has ICE conducted its own inquiry into these allegations?

a. (OPR/ERO) If so, when will the inquiry be completed and will you publish it?
b. (OPR/ERO) If not, will you commit to commencing an inquiry immediately?

4. (OPR/ERO) Will you commit to establish written guidelines and conduct training to
ensure ICE employees never engage in coercion or abuse when forms are presented

to detained individuals asking them to relinquish legal rights?

Under current law, children cannot be held for more than 20 days in ICE detention. Media reports
suggest that in order to get around this 20-day rule, the White House considered a so-called
“binary choice policy™ to force parents to choose between either having their children stay with
them in ICE detention indefinitely, or having their children separated but kept in HHS detention

indefinitely.
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(b)(3)

5. (OPA) Have you ever been consulted by the White House on this binary choice policy

— either in person or in writing?
a. (OPA) If in person, please provide the dates and the names of the people
attending that meeting to the Committee.

b. (OPA) If in writing, please provide that documentation to the Committee.

ICE Detention of Pregnant Women

On December 14, 2017, ICE issued a directive that reversed a policy of presumptive release from
detention for pregnant women. In your pre-hearing questionnaire, you stated that ICE tracks
pregnancy-related cases for detainees in custody and provided the number of pregnant detainees

held in ICE custody at that time.
6. (ERO) Please provide an updated number of pregnant women who have been

detained in ICE custody since ICE issued the December 2018 directive.

b)(3)
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(ERO) How many pregnant women are currently detained?

b)(3)

8. (ERO) Do you have a breakdown by trimester of pregnancy?

b)(3)

During DHS Secretary Nielsen’s testimony to the Homeland Security and Governmental Affairs
Committee on May 15, 2018, she declared that “we do not detain any women past their third
trimester, once they enter the third trimester, we provide them separate housing.” However, in
your pre-hearing questionnaire, you stated that as of October 4, 2018, there were a total of four

detainees in their third trimester.
# Please note that this information is based on information collected for medical, rather than statistical, reporting
purposes. While ICE has sought to provide the most accurate information available, data may be subject to manual-

entry errors.
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(b)(5)

9. (OPP) What exactly is ICE’s policy of detaining pregnant women in their third

trimester?
I

(b)(3)

As of February 28, 2019, ICE there was only one pregnant detainee in the third trimester

in ICE custody nationwide.

On May 15, 2018, I asked Secretary Nielsen about a September 2017 complaint filed with the
DHS IG and Office of Civil Rights and Civil Liberties in which pregnant women alleged
mistreatment in ICE custody, including insufficient access to medical care resulting in
dehydration and even miscarriage. Secretary Nielsen promised to provide an assessment of
medical treatment of pregnant women in immigration detention but I have received no response. I

asked again for such an assessment again during your nomination hearing on November 15, 2018,

but have received no response.
10. (ERO) Has ICE conducted an assessment of the treatment of pregnant women in its

detention facilities?

(b)(3)

a. (ERO) If yes, what outside medical experts has ICE engaged with in
conducting this assessment and will you provide documentation of this

assessment to this Committee?

(b)(3)

b. (ERO) If no, do you commit to conduct such an assessment in engagement
with outside medical experts and provide it to this Committee?
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(b)(3)

Response: Please see above.

11. (ERO) What training and guidance do ICE employees receive about specialized care for

pregnant women in ICE custody and detention facilities?

b)(3)

(ERO) Have you consulted with medical experts in its development?

a.

(b)(3)

Poor Conditions and Oversight at ICE’s Adelanto Processing Center and Other Detention

Facilities
On September 27, 2018, the DHS IG published a report identifying significant health and safety
violations at the Adelanto ICE Processing Center in California. The IG found that the Adelanto
facility failed to provide detainees with adequate medical care. From November 2017 to April
2018, detainees filed 80 medical grievances for not receiving urgent care, not being seen by
providers for months for persistent health conditions, and not receiving prescribed medications.
One disabled detainee was inappropriately held in solitary confinement for nine days, with his file
not indicating that facility staff ever moved him from his wheelchair during this time or that his
bedding and toiletries had been unpacked. The 1G further found that ICE cited medical care

deficiencies in three detainee death reviews at Adelanto since FY'15.
12. (ERO) What disciplinary and remedial actions have you undertaken in response to this

report?
b)(5)
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(b)(3)

b)(3)

14. (ERO) Will you provide this Committee with documentation of your agency’s policies

for oversight of medical care providers in your detention facilities?

13. (OPR) Will you disclose the Adelanto ICE death reviews to this Committee?

b)(3)
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ICE Use of Bodv-Worn Cameras

In August 2015, when you were in a Customs and Border Protection (CBP) leadership role, CBP
published a feasibility study on the use of body-worn cameras for officers and agents. The study
found that body worn cameras would have benefits for CBP if properly acquired, deployed, and

managed. CBP has since begun a body-worn camera pilot program.

15. (OPA) Since you have been in an ICE leadership role, have you initiated any discussions
about piloting body-worn cameras at ICE?

16. (OPA) If confirmed as ICE Director, will you commit to initiate a pilot program on
body-worn cameras for ICE officers and agents?
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Questions for the Record for Ronald Vitiello
from Senator Mazie K. Hirono

1. As part of my responsibility as a member of the Senate Judiciary Committee and to ensure the
fitness of nominees, I am asking nominees to answer the following two questions.

a. (OPA) Since you became a legal adult, have you ever made unwanted requests for
sexual favors, or committed any verbal or physical harassment or assault of a sexual
nature?

b. (OPA) Have you ever faced discipline or entered into a settlement related to this kind
of conduct?

2. (OPA) Several components of the Department of Homeland Security (DHS), including
Immigration and Customs Enforcement (ICE) have failed to respond to the Senate
Judiciary Committee’s questions for the record. Do you commit to responding in a
timely manner to all questions for the record submitted to ICE, if you are confirmed?

3. In April 2018, DHS and the Department of Health and Human Services (HHS) entered into a
Memorandum of Agreement (MOA), which was signed by ICE, mandating that the Office of
Refugee Resettlement (ORR) within HHS share with ICE information about each
unaccompanied immigrant child’s potential sponsor and all adult members of that potential
sponsor’s household. This resulted in deterring potential sponsors coming forward out of fear
of immigration enforcement actions against them, leaving unaccompanied children in
prolonged detention. These fears were not unfounded. By November 2018, ICE had reportedly
arrested 170 individuals based on this information sharing, and more than 100 of those
arrested had no criminal record.

a. (ERO) How many individuals have you arrested based on information obtained by
this information-sharing MOA? Please provide this data broken down by month
from April 2018 to the present.

(b)(3)

b. (ERO) How many of the individuals above were arrested only for immigration-
related offenses? Please provide this data broken down by month from April 2018 to
the present.

(b)(3)
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b)(3)

4. The Department of Homeland Security’s Office of Inspector General (OIG) has issued several
reports about the troubling conditions in ICE detention facilities and ICE’s failure to hold
these facilities accountable. In February 2019, for example, OIG reported that it identified
serious issues at an ICE facility in New Jersey that “not only constitute violations of ICE
detention standards but also represent significant threats to detainee health and safety,”
including serving “slimy, foul-smelling” food and maintaining housing units with mold and
mildew. Human Rights Watch also reported in June 2018 that “[m]ore people died in
immigration detention in fiscal year 2017 than any year since 2009, and the most recent
detailed information we have about immigration detention deaths shows that they are still
linked to dangerously inadequate medical care.”

a. (ERO) What steps have you taken and what steps will you take to ensure that ICE
facilities are safe and sanitary?

b)(3)

b. (ERO) What steps have you taken and what steps will you take to improve access to
proper medical care at ICE facilities?

(b)(3)
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(b)(3)

(b)(3)

c.
accountable through financial penalties, “ICE issued waivers to facilities with
deficient conditions, seeking to exempt them from complying with certain
standards.” OIG made five recommendations to address its findings. By when do you
expect to complete implementation of the recommendations made in the OIG report?

d. (ERO) ICE responded to the OIG report on December 3, 2018, before the report was
publicly released. Since December 3, 2018, how many waivers has ICE issued to
facilities with deficient conditions? Since December 2018, on how many facilities with
deficient conditions has ICE imposed financial penalties? Please provide a

(CFO) In January 2019, OIG reported that, instead of holding ICE facilities gl
breakdown by month from December 2018 to the present for both questions. I"

(b)(3)
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(b)(3)

Pre-Occupancy
Annual Inspections Inspections Total

Count Deficiencies Count Deficiencies

Month Count Deficiencies

2018 Dec 8 146 3 131 11 277

2019 Jan 10 174 - - 10 174
2019 Feb 10 85 1 10 11 95
2019 Mar 6 122 - - 6 122
Grand Total 34 527 4 141 38 668

5. [There have been multiple reports of physical and sexual abuse of adults and children at ICE
detention facilities. Between 2010 and September 2017, reportedly at least 681 complaints of
sexual assault, 307 complaints of sexual harassment, and 272 complaints of physical assault
were filed, primarily about incidents while in ICE custody. Of these complaints, it appears

only a small fraction were investigated.

a. (ERO/OPR) How many sexual misconduct complaints has ICE received in the past
24 months? How many of those complaints were fully investigated? What were the

results of those investigations?

b. (ERO/OPR) How many physical abuse complaints has ICE received in the past 24
months? How many of those complaints were fully investigated? What were the

results of those investigations?

(ERO/OPR) What steps have you taken to ensure that all sexual abuse allegations

c.
are taken seriously and thoroughly investigated?

d. (ERO/OPR) What mechanisms and safeguards are in place to enable immigrants in
ICE custody to come forward to report abuse by an ICE employee or ICE contractor

without fear of retaliation?
e. (ERO/OPR) What relief or remedy is available to a detainee who reports abuse at an
ICE facility?

f. (ERO/OPR) Does ICE have a mandatory reporting policy regarding an ICE
employee or contractor who witnesses abuse against an adult or child in ICE
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custody? If so, please provide a copy of that policy

6. CBP has indicated that more than 300 migrants, including children have been subject to the
Migration Protection Protocols (MPP)—otherwise known as the Remain in Mexico plan
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which requires asylum seekers to remain in Mexico as they await the adjudication of their
asylum application. Several of the children sent to Mexico are reported to be under age 12.
Under the MPP, ICE is responsible for transporting migrants to court for their immigration
hearings and facilitating access to counsel. The San Diego Tribune reported issues with
scheduling glitches and difficulty notifying migrants of changes in court dates. When one of
these migrants returned to the U.S. port of entry for their first immigration court hearings,
CBP officers would not let her into the United States, causing her to miss her hearing. When
the woman’s lawyer explained that her client was at the port of entry ready to come in, but
CBP officers would not let her into the United States, the government attorney — the chief
counsel for ICE, told the immigration judge that he should order the woman to be deported in
her absence. The judge denied the government’s motion.

a. (OPLA) Have there been any other cases, like the above-referenced case, where the
government attorney has sought to have a migrant subject to the MPP deported after
missing a court hearing due to issues with the MPP process? If so, please provide
details of those cases and how they were resolved.

b. (OPLA/OPP) In what ways is ICE ensuring that the asylum seekers waiting in
Mexico under the MPP policy have meaningful access to counsel? How are asylum
seekers supposed to meet with their U.S.-licensed lawyers if they are forced to remain
in Mexico under the MPP policy?

¢. (OPP) To date, how many adults and children have been subject to the MPP policy?
Please provide a breakdown of the number of children by age.

d. (OPP) How were these individuals selected to be sent to Mexico under the MPP
policy? What specific criteria does DHS use and who makes these decisions?

e. (OPP) Who at DHS made the decision to subject children to the MPP policy and
what were the justifications for that decision?

f. (OPP) What are the exact terms of the agreement between the United States and the
Mexican government regarding the MPP policy?

At your HSGAC hearing, Sen. Harris asked you about ICE’s reversal of the prior
administration’s policy that had generally discouraged the detention of pregnant immigrant
women absent extraordinary circumstances or the need for mandatory detention. As for
pregnant women in their third trimester, you stated that ICE’s policy “is that special care is
taken in the third trimester and it’s presumed that we would not keep anyone in custody. But if
they are in custody and we have the ability to remove them then we would do that.” In
February 2019, a woman in her third trimester of pregnancy, who was held at an ICE
detention facility, delivered a stillborn baby while in ICE custody. There have also been
reports of mistreatment of pregnant women in ICE custody, a lack of adequate medical care,
and a significant increase in the number of miscarriages among women detained by ICE.
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(b)(5)

a. (ERO) What steps have you already taken and what steps do you plan to take to
address the increases in miscarriages among women in ICE custody?

(b)(3)

b. (ERO) What oversight and accountability mechanisms have you put in place or will
you put in place to ensure that pregnant women are not mistreated or denied proper

medical care while they are detained by ICE?

(b)(3)

8 /
(ERO) Since ICE changed its policy regarding the detention of pregnant women, how

many pregnant women have been detained by ICE? Of these pregnant women, how
many of them are currently in ICE custody? Please provide data broken down by

trimester for both questions.

(b)(3)

4 Through February 28, 2019.
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(b)(5)

(b)(3)

c. (ERO) What is the average length of detention and thel(b)(s)

ICE custody for pregnant women?

(b)(3)
A .

8. InJune 2017, DHS ended the Family Case Management Program, which was a highly
successful alternative to detention that cost significantly less than detaining families. This
program cost about $36 to $38 each day per family, while ICE family detention costs nearly

$320 per person each day. A November 2017 report by the DHS Inspector General found that

the Family Case Management Program was 99 percent successful for ICE check-ins and
appointments and 100 percent successful for attendance at court hearings.

a. (ERO) What steps are you taking to explore using cost-effective alternatives to
detention, like the Family Case Management Program?

(b)(3)

* Please note that this information is based on information collected for medical, rather than statistical, reporting
purposes. While ICE has sought to provide the most accurate information available, data may be subject to manual-

entry errors.
& Through February 28, 2019,
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b)(3)

b. (ERO) If confirmed, will you reinstate the Family Case Management Program?

(b)(3)

9. On February 15, 2019, the President announced he was declaring a national emergency to
build a border wall, claiming “We have an invasion of drugs and criminals coming into our
country.” But he undermined his own declaration of an emergency by stating: “I didn’t need
to do this, but I'd rather do it much faster. . . . I just want to get it done faster, that’s all.” In a
January 2019 interview, you were asked about whether you though the President should
declare a national emergency to build a border wall. You responded, “It’s quite clear to me
that he’s dedicated to getting this job done, so whatever means he needs to take to do that, I
think he should do it.”
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a. (OPA) Is it your view that the President has unlimited authority to declare a national
emergency to build a border wall? If not, in your view, what are the legal limits of the
President’s authority to declare a national emergency to take money from military
construction projects to build a border wall?

b. (OPA) In your view, is there a difference between a humanitarian crisis and a
national security or military threat at our southern border?

¢. (OPA/ERO) Please provide any factual evidence ICE has to support the claim that
there is a national emergency at our southern border that necessitates the building of
a border wall.

10. The National ICE Council, which represents about 7,600 ICE employees, submitted a letter to

11.

the Homeland Security and Governmental Affairs Committee (HSGAC) opposing your
nomination. They noted that this was “the first time” in its history that it has officially
opposed a presidentially-appointed nomination. At your hearing, you told Sen. Johnson that
the charges in the letter are “very technical” and that “most™ of what is discussed in the letter
occurred before you became Acting Director of ICE. But the letter specifically talked about
your tweet “suggesting that the Democratic Party be renamed as the ‘NeoKlanist’ party.” The
National ICE Council also raised concerns about your efforts to justify your statement as a
“joke.” When Sen. Peters asked you at the hearing whether you “believe that’s appropriate
language for a government official charged with significant responsibilities,” you said you
“regret[ted]” making this statement and committed to not using that type of language going
forward.

a. (OPA) What steps have you taken to promote a culture of respect and
professionalism within ICE that treats all people with dignity and humanity?

b. (OPA) Have you taken any implicit bias, diversity, and inclusion training in the past
six months? If not, will you take such training and require your employees to do the
same, if you are confirmed?

In a memo date stamped April 23, 2018, ICE, Citizenship and Immigration Services (USCIS),
and Customs and Border Protection (CBP) recommended that DHS Secretary Nielsen adopt
an agency-wide policy of prosecuting all parents accompanied by their children who enter
without authorization — a practice that would clearly require the separation of parents from
their children. In fact, the policy did result in DHS separating thousands of children from their
parents. ICE, USCIS, and CBP recommended this policy with the goal of deterring future
migrants, including asylum seekers, from crossing the border.

a. (OPA) You have not disputed that you were “[ijnvolved in discussions and
operational protocols regarding the administration’s most controversial immigration
policy that led to family separations.” Please clarify what your role and involvement
specifically were in these discussions and operational protocols.
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(b)(5)

b. (OPA) The American Academy of Pediatrics, and numerous child welfare, juvenile
justice and child development organizations wrote letters to DHS warning that the
family separations conducted by DHS under this policy could inflict significant and
long-term trauma on the separated children. What communications, if any, did you
receive regarding concerns of the harm to children resulting from these family
separations? What actions did you take upon receiving these communications?

(b)(3)

c¢. (OPA) In implementing the zero-tolerance policy, what policy or plan did DHS have
in place for reuniting parents and children after it separated them? Please provide a
copy to the Senate Judiciary Committee of any DHS directive, memoranda, and
other documentation detailing any such reunification policy or plan.

12. With respect to the thousands of children who were separated from their parents, at your
hearing on November 15, 2018, before the Homeland Security and Governmental Affairs

Committee, you stated: “What we were trying to do at CBP and in the Department was not
separate families, but apply consequences as the Justice Department leaned forward and

offered up additional prosecutorial resources as a so-called zero tolerance policy. We tried to
take advantage of that capacity.” When Senator Peters pointed out, “But it was clear that

“Results of Office of Inspector General FY 2016 Spot Inspections of U.S. Immigration and Customs Enforcement
Family Detention Facilities.” June 2, 2017. https://www.oig.dhs.gov/sites/default/files/assets/2017/01G-17-65-

Jun17.pdf?utm_source=E-mail+Updates&utm_campaign=eld1¢3e779-
EMAIL CAMPAIGN_2017_06_16&utm_medium=email&utm_term=0_7dc4c5d977-e1d1c3e779-45096257
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13.

14.

families would be separated at that point?” you replied, “That would have been a
consequence.”

a. (OPA) Is it your view that a policy, like the zero-tolerance policy, that clearly results
in the separation of families, including infants from their parents, is an opportunity
to be “take[n| advantage of”?

b. (OPA) Your statement describing the separation of thousands of children from their
parents as merely “a consequence” is very concerning because it seems to
demonstrate a lack of understanding of the severe and long-term harm on children
and families that the zero-tolerance policy created. Knowing what we know now—
including that medical and mental health experts have warned that forcibly
separating families can result in “toxic stress” and long-term consequences, such as
adverse brain development, mental illness, and substance abuse—if given another
opportunity, would you again support a policy, like the zero-tolerance policy, that
would foreseeably result in the separation of children from their parents?

You further claimed at the November 2018 HSGAC hearing that “in most of the venues when
we refer people for their -- for the federal crime of illegal entry. When they go to court locally,
a lot of them only go for the hearing long enough to be out of our custody or at CBP out of
custody for less than a day and then they’re returned to us. And so the separations were -- was
contemplated, but was never meant to be permanent. In most cases people got back together
with their families on the same day.”

a. (OPA) Please provide the factual basis for your assertion that “[i|ln most cases people
got back together with their families on the same day.” Is it your statement that
thousands more children were separated from their parents than have been
previously reported and these families were reunited on the “same day”?

b. (OPA) From April 2017 to June 29, 2018, you were the Acting Deputy Commissioner
of CBP. The Department of Homeland Security’s OIG found in its September 2018
report that some family separations could have been avoided where parents were
quickly prosecuted and released back into CBP custody while their children were
still in CBP facilities. But instead of returning the parents to CBP facilities and
reuniting them with their children, CBP officials transferred them directly to ICE.
The OIG report explained, that “[a]ccording to a senior official who was involved
with this decision, CBP made this change in order to avoid doing the additional
paperwork required to readmit the adults.” Were you aware of or involved in this
decision at the time it was made? If so, please explain your role in this decision.

At the hearing, you seemed to suggest that the responsibility of reuniting children who were
separated from their parents by DHS rested solely with the Department of Health and Human
Services. You stated, “So the reunification piece is a function of HHS, Health and Human
Services. They were in care and custody -- they have a care and custody of the children once
they’re out of CBP custody.”
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a. (ERO/OPA) Is it your view that DHS has no responsibility to ensure that parents
who were separated from their children by DHS are reunited with their children?

b)(3)

b. (ERO/OPA) In January 2019, the Office of Inspector General of HHS reported that:
“As of December 2018, HHS had identified 2,737 children who were separated from
their parents and required to be reunified by a June 2018 court in the Ms. L v. U.S.
Immigration and Customs Enforcement (ICE) litigation. However, this number does
not represent the full scope of family separations. Thousands of children may have
been separated during an influx that began in 2017, before the accounting required
by the court. In addition, as of early November 2018, HHS has received at least 118
separated children since the court order.” What steps are ICE and DHS taking to
review the data they have to identify all the children and parents who DHS separated
since 2017? What steps are ICE and DHS taking to ensure that HHS has the
information it needs to identify these separated children and ensure that they are
reunited with their parents?

(b)(3)

¢. (ERO/OPA) On February 20, 2019, the government reported to a federal court in
Ms. L v. U.S. Immigration and Customs Enforcement that there have been 245 new
family separations between a June 26, 2018 court order that prohibited the
government from separating families absent rare exceptions, and January 31, 2019.
What system does DHS currently have in place to track family separations to ensure
that parents know where their children are at all times and that those who have
custody of the children know where the parents are located? Are ICE officials
informed when a person in their custody has been separated from a child or family
member? What steps do ICE officials currently take to identify parents in their
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custody who have been separated from their children, and reunite the parents with

@ : (6)(5)
(b)) B)(7)(C)

15. At a Senate Judiciary Committee hearing on July 31, 2018, I asked ICE’s Executive Associate
Director of Enforcement and Removal Operations (ERO) Matt Albence what DHS’s long-
term plan was for the children who were separated from their parents by DHS. He responded
that ICE “has had longstanding policy that facilitates reunification of a parent and a child at

the time of removal. That has been our policy and that would have been the process we would
have followed and had followed prior to this judge’s order.”

a. (ERO/OPA) Is Mr. Albence’s statement accurate — during the implementation of the =;
zero-tolerance policy that foreseeably resulted in the separation of thousands of i
children from their parents, was ICE’s initial plan to reunify parents with their i
children at the time of removal? If so, why were more than 400 parents deported ':
without their children? And if so, what was ICE’s plan for separated parents and i
children who were seeking asylum? Please provide a copy of any written version of .".
this policy to the Senate Judiciary Committee. i

(b)(3)
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(b)(5)

(b)(3)

b. (ERO/OPA) In implementing the zero-tolerance policy, what records were actually
kept that identified the parents who were separated from their children and where
these parents and children were located? Why did the government report to a federal
court in San Diego that HHS had to conduct a manual review of the case files for all
of the children in its custody— about 11,800 children—to determine which children

had been separated from their parents by DHS?

(b)(3)
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(b)(3) (b)(3)
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16. The Transactional Records Access Clearinghouse (TRAC) at Syracuse University analyzed
U.S. Border Patrol records and data on federal prosecutions, and its report showed that at most
only 38 percent of adults apprehended without children were referred for criminal prosecution
by CBP following the Justice Department’s announcement of the “zero-tolerance” policy on
April 6, 2018. Moreover, TRAC found that, at most, only 32 percent of all adults apprehended
at the border, including those with children, were criminally prosecuted. This data indicates
that most of the people apprehended at or near the southern border were not referred for
criminal prosecution and, in fact, it appears that thousands of adults without children were not
referred for prosecution while up to 3,000 children may have been separated from their
parents under the guise of the zero-tolerance policy.

a. (Defer to CBP) How many adults who were accompanied by children were
apprehended at or near the southern border? Please provide data broken down by
month from April 2018 to June 2018.

b. (Defer to CBP) How many adults who were accompanied by children and
apprehended at or near the southern border were referred for criminal prosecution?
Please provide data broken down by month from April 2018 to June 2018.

¢. (Defer to CBP) Given the report’s finding that, at most, only 38 percent of adults
apprehended without children by CBP at or near the southern border were referred
for criminal prosecution, what factors did ICE consider and what guidelines, if any,
did ICE follow in determining whether to refer an adult accompanied by children for
criminal prosecution as compared to an adult who was not accompanied by children?

17. TRAC also reported that only one adult apprehended by CBP as a family unit was actually
referred for criminal prosecution in all of April 2018, even though the zero-tolerance policy
was announced on April 6, 2018 and a large number of family separations occurred in April
2018. This is inconsistent with the Trump administration’s claim that the separation of
children from their parent was a consequence of referring all adults apprehended at the border
for criminal prosecution under the “zero-tolerance” policy. In fact, TRAC found that “it would
appear most separations through at least April [2018] took place for entirely different reasons
than the rationale the Administration has given.”

a. (Defer to CBP) How many adults were separated from their children under the zero-
tolerance policy where the adults were not referred for criminal prosecution? How
many children were separated from their parents in these circumstances? Please
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(b)(5)

provide data for both questions broken down by month from April 2018 to June

2018.
b. (Defer to CBP) Under the zero-tolerance policy, who made the decision of whether a
family unit—i.e., adults accompanied by children—apprehended at or near the
southern border would be separated, either by referring the adult for criminal

c. (Defer to CBP) Under the zero-tolerance policy, who, if anyone, reviewed the decision
of whether a family unit apprehended at or near the southern border would be

separated?
d. (Defer to CBP) Under the zero-tolerance policy, what factors did ICE consider and

what guidelines, if any, did ICE follow in determining whether to separate families

I

I

I

;

|

i

- I
prosecution or by other means? /
!

1

I

]

|

1

1

!

)

h

i

where the adult family members were not referred for criminal prosecution? I."
h

i

I

Lt

(b)(3)

18. The Trump administration’s June 20, 2018 Executive Order on family separations identified a

policy of detaining families “where appropriate and consistent with law and available
resources.” The American Academy of Pediatrics and 13 American medical and mental health

organizations have made clear that family detention is not an appropriate solution to family
separation. They have pointed to the serious physical and emotional harm that detention

inflicts on children.
a. (ERO) From June 2018 to the present, how many babies younger than 12 months old
have been held in ICE custody? How many babies younger than 12 months old does

ICE currently have in its custody?

(b)(3)

b. (ERO) From June 2018 to the present, how many children age 1 or older have been
held in ICE custody? How many children age 1 or older does ICE currently have in

its custody? Please provide a breakdown by age for both questions.

(b))
June 2018 through 3/23/2019 1-17 Year Old FRC Book-ins:
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Age at FRC Book-in Count

1 1,387
2 1,864
3 1,973
4 1,999
5 2,004
6 1,800
7 1,643
8 1,427
9 1,274
10 1,060
11 998
12 918
13 900
14 876
15 696
16 702
17 271
Total 21,792

As of March 29, 2019, there are 593 minors ages 1 to 17 currently booked-into FRCs:

Current Juvenile FRCs Book-ins by Age:

Age | Count
1 46
2 58
3 50
4 51
5 46
6 48
7 57
8 46
9 39
10 31
11 23
12 24
13 31
14 17
15 12
16 10
17 4
Total 593
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(B)(5)

Data as of the 3/29/19 Current Detainee Report.

(ERO) What criteria does DHS use to determine whether a family is detained or
released, with or without monitoring mechanisms such as ankle monitors? Please i
provide the Senate Judiciary Committee with a copy of any guidelines used in these '

determinations.

(b)(3)

d. (ERO) What is the average length of detention in ICE custody for children age 5 and i
under and for children over age 5?7 What is the longest length of ICE detention in i

ICE custody for children age 5 and under and for children over age 57

(b)(3)
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Senate Judiciary Committee
Questions for the Record from Senator Amy Klobuchar
for Ronald D. Vitiello

Nominee

Director of Immigration and Customs Enforcement
Department of Homeland Security

As Acting Deputy Commissioner of Customs and Border Protection (CBP), you participated in
the implementation of the Administration’s family separation policy. The American Academy of
Pediatrics warned that this policy could cause “irreparable harm” for children who were separated
from their parents.

e (OPA) Did anyone within the Department of Homeland Security (DHS) raise concerns to
you regarding the policy’s potential harm to children?

e (OPA) During a hearing last December, I asked CBP Commissioner McAleenan if he had
any regrets about the implementation of the family separation policy. Do you have any
such regrets?

Last December, I sent a letter with 12 other Senators expressing concern over the
Administration’s decision to reinterpret the 2008 U.S.-Vietnam repatriation agreement in order to
facilitate the deportation of Vietnamese immigrants. Many of these Vietnamese immigrants, like
other immigrants from South Asian countries, have lived in my state of Minnesota for years.

e (ERO/OPLA) What are the Administration’s justifications for reversing the agreement?

b)(3)
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b)(3)

(OAQ) What process is in place for ICE to evaluate contractor deficiencies, and how does
ICE decide whether to impose a fine or issue a waiver in a particular case?
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Written Questions for Ron Vitiello
Submitted by Senator Patrick Leahy
March 27, 2019

At your hearing before the Senate Homeland Security and Government Affairs Committee
(HSGAC), you apologized for a tweet in which you called the Democratic Party the “NeoKlanist
Party.” I am glad you apologized. You also testified that you did not remember the “context” or
“premise” of the tweet.

1. (OPA) Now that you’ve had time to reflect upon your tweet, can you explain in
writing the context or premise that prompted it?

b)(3)

1. (OPA) Have you addressed the allegations made by the National ICE Council in
any way? If not, why not?

2. (OPA) If you have provided written responses to HSGAC regarding the
allegations in the National ICE Council’s letter, would you provide this
Committee with a copy?

3. (OPA) Have you been in contact with leadership at the National ICE Council
following the publication of their letter opposing your nomination? If not, why
not?

b)(3)

1. (OPA) Can you provide the Committee with data supporting your view that the
aggressive prosecution of illegal entry leads to a decrease in levels of illegal entry?

Shttp://cdn.cnn.com/enn/2019/images/02/13/national.ice.council.letter.to.hsgac.re.vitiello.opposition.feb.12.2019.pdf
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(b)(5)

The enacted FY 19 Homeland Security appropriations act provides ICE with funding to maintain

an average daily population of approximately 45,000 detainees, with the expectation of bringing
down the detention population to 40,520 by the end of this fiscal year. But ICE’s detention
capacity is going in the other direction — up — ballooning from roughly 49,000 at the time the FY

19 appropriations package was enacted to 50,074 individuals as of March 13, 2019.
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1. (ERO/OPA) If confirmed to serve as Director of ICE, what is your plan to bring
ICE’s detention capacity levels down to 40,520 by the end of this fiscal year as
expected by Congress? Please provide a detailed, month-by-month roadmap
explaining how you would go about bringing ICE detention levels to 40,520 by the

i
i
i
i
I
i
i
]
i
J

end of FY 2019?

b)(3)

Given the Trump Administration’s directive to apprehend immigrants without regard to a history
of criminal convictions, an increasing number of immigrants who pose no public safety risk are
being targeted by ICE’s enforcement operations. In the final month of the Obama administration,
just under 18 percent of immigrants apprehended by ICE had no prior criminal convictions. In
December 2018, the percentage of non-criminal immigrants apprehended by ICE had spiked to
roughly 36.5 percent.” I have heard from numerous state and local law enforcement officers and
judges concerned that immigrant communities are now more afraid to cooperate with and provide
information to authorities about a whole range of crimes, including domestic violence and human

trafficking.!”

1. (ERO/OPA) Do you believe that ICE’s increased enforcement actions against
non-criminal immigrants under the Trump administration are in any way
negatively impacting the cooperation of immigrant communities with state and
local law enforcement authorities? If not, can you provide any kind of data,

reporting, or surveys from law enforcement authorities supporting your view?

? hitps://'www.usatoday.com/story/news/politics/2019/03/2 1 /ice-sets-record-arrests-undocumented-immigrants-no-
criminal-record/3232476002/
10 https:/'www.aclu.org/sites/default/files/field document/repl8-icecourthouse-combined-rel01.pdf
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(b)(3)

b)(3)

Senate Report 115-283, whose provisions were incorporated into the enacted FY 2019 Homeland
Security appropriations act, includes report language directing the Department of Homeland
Security to maintain records and respond to record requests in compliance with the Freedom of
Information Act regarding detainees who are housed in non-federal, private detention facilities.
Those private detention facilities fall under the jurisdiction of ICE.

1. (OPA) To your knowledge, has ICE promulgated any memoranda or guidance to
non-federal, private detention facilities instructing them to maintain records and
respond to records requests in compliance with the Freedom of Information Act?
If so, can you please provide us with copies of any such memoranda or guidance?

2. (CFO/IGP) If such documents do not exist, can you explain how you would
ensure compliance with this enacted report language if confirmed as Director of
ICE?

The enacted FY 2019 Homeland Security appropriations act prohibits ICE from removing,
detaining, or initiating removal proceedings against sponsors or potential sponsors of
unaccompanied children based on information received from the Department of Health and

Human Services about those individuals.
1. (OPP/ERO) What procedures has ICE put in place to ensure its compliance with
this particular prohibition in the FY 2019 spending bill? Can you provide the
Committee with any memoranda or guidance provided to ICE officers and agents

educating them about this particular prohibition in the law?

b)(3)

2. (OPP/ERO) If such memoranda and guidance documents do not yet exist, what
will you do if confirmed as Director of ICE to disseminate any such documents

widely within ICE to ensure compliance with the law?

b)(3)

Recent reports exposed an operation across multiple agencies in the U.S. government to surveil,
enhance security screenings on, and interrupt the travel of U.S. citizen journalists and lawyers
who worked among migrants arriving at our southern border. Punitive actions taken by U.S.
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Customs and Border Protection against at least 59 targeted individuals — identified in a database
called “San Diego Sector Foreign Operations Branch: Migrant Caravan FY-2019, Suspected
Organizers, Coordinators, Instigators and Media.” — raise a number of legal and constitutional
concerns.

1. (HSI) To your knowledge, what role, if any, did ICE play in developing,
implementing, or overseeing this legally suspect this surveillance program?
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Nomination of Ronald Vitiello
to be Assistant Secretary for Immigration and Customs Enforcement, U.S. Department of
Homeland Security

Questions for the Record

Submitted March 27, 2019

QUESTIONS FROM SENATOR WHITEHOUSE

1. The ICE sensitive locations policies, which remain in effect, provide that enforcement
actions at sensitive locations should generally be avoided, and require either prior
approval from an appropriate supervisory official or exigent circumstances necessitating
immediate action. Presently, the agency policy is to obtain prior approval for planned
enforcement action at a sensitive location.

a. (OPA) Will you commit to complying with the ICE sensitive locations policies?

b)(3)

b. (OPA) What will you do to ensure that the approval process is adhered to?

b)(3)

c. (OPA) Reports of enforcement actions taking place near schools, churches,
hospitals, and other locations call into question whether the policies are being
consistently enforced. How should ICE decide when enforcement actions will
take place at a sensitive location and what factors are considered in this decision
making process?

(©)5)
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(b)(3)

d. (OPA) Do you feel as though current ICE enforcement action is consistent
with these factors?

2. Presently, sensitive location policies do not extend protections to other locations that are
critical to the safety and security of immigrants, including courthouses. To some, this
lack of protection undermines public safety and is a source of frustration for judges,
advocates, and community members alike.

a. (OPA) Do you feel that the policies surrounding sensitive locations should be
expanded to include courthouses?

(b)(3)

b. (OPA) If you believe the current policies in place provide sufficient
protection, please explain why.

(b)(3)
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(b)(5)

(b)(3)

3. The lack of clarity in sensitive locations policy has led to confusion about how close
immigration agents can be to a sensitive location before it constitutes a violation. For i
instance, in 2018, a 19-year-old immigrant was arrested at a bus stop directly outside of a ;
Portland hospital. ICE agents watched him leave the hospital and walk to the bus stop at i
the hospital’s entrance, where they apprehended and arrested him. Sensitive location ."I
policies are intended to bolster immigrants’ ability to carry out activities that are essential i
[

to their health and safety.

a. (OPA) What clarity can you provide to these policies and what methods of
reform would you propose to ensure that the policies are uniformly enforced in

light of their essential purpose?

(0)(3)
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4. (OPA) Concerns have been raised regarding the lasting impact of family separation on
the well- being of children. What have you done or will you do to address these
concerns?

(b)(3)

5. (OPA and OPLA) Recently, the Supreme Court addressed a challenge to an
interpretation of a detention provision of the Immigration and Nationality Act that would
allow ICE officials to detain an unauthorized immigrant indefinitely once they are taken
into criminal custody, even if they were released months ago, without the opportunity for
a bond hearing. With this legal question now resolved in ICE’s favor, will you continue
this practice of indefinite detentions? Do you believe this is good public policy, and
why?

(b)(3)

11 “Results of Office of Inspector General FY 2016 Spot Inspections of U.S. Immigration and Customs
Enforcement Family Detention Facilities.” June 2, 2017.
https://www.oig.dhs.gov/sites/default/files/assets/2017/0O1G-17-65-Junl 7.pdf?utm_source=E-
mail+Updates&utm_campaign=eld1c3e779-

EMAIL CAMPAIGN 2017 06 16&utm medium=email&utm term=0 7dc4c5d977-e1d1c¢3e779-45096257
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(b)(3) (b)(3)

6. (ERO) Family detention policies have been criticized as costly practices that undermine
more humane and less traumatic methods that ensure adequate due process for detainees.
What alternatives to detention have you or would you consider?

(b)(3)

7. Ina June 2018 interview, you said about the deterrent effect of the family separation
policy, “We know that when people have a consequence for illegal activity, they do less
of it. And that’s what we’re trying to accomplish here”

a. (OPA) Do you still believe that family separation functions as a deterrent?

b. (OPA) If so, is this belief based on scientific studies or research on the
deterrent effects of punishment? If so, please cite them.

¢. (OPA) Do you believe that any deterrent effect of the family separation policy
outweighs the harms it causes to migrant families and children?

8. As you know, the National Immigration and Customs Enforcement Council of the
American Federation of Government Employees wrote a letter to Senators Johnson and
Peters opposing your nomination,

a. (OHC) What contacts have you had with the union after their letter about your
nomination was published? Please detail the contents of those communications
and who was involved.

b. (OHC) Have you made any commitments to the union after or before the
letter was sent? Please specify.

¢. (OHC) What role will the union have in ICE policymaking under your leadership?

9. In the letter opposing your nomination, the ICE Union wrote that you “continue the
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practice of whistleblower retaliation.”
a. (OPA) What 1s ICE’s official policy towards whistleblowers?
b. (OPA) Do you believe that whistleblowers play an important role in
exposing misconduct?
c. (OPA) If confirmed, what steps will you take to ensure whistleblowers are able
to come forward to raise concerns without fear of retribution?
d. (OPA) Have you ever retaliated against a whistleblower?
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10. Documents leaked to NBC 7 in San Diego show that that the U.S. government, including
CBP, targeted journalists and activists for scrutiny at the border and created a secret
database containing their personal details, social media information, and descriptions of
their migrant-related work.

a. (OPA) Did you have knowledge of this or any other database tracking journalists?
Please specify.
b. (OPA) Have you ever assisted in the creation of a database to track journalists
based on their writing and reporting?
c. (OPA) While at CBP or ICE, have you ever instructed agents to increase
screenings on journalists, attorneys or immigration advocates crossing the
border?
d. (OPA) If confirmed, how will you ensure that ICE respects the role of the free press?

11. In a July 2018 article, The New York Times reported that ICE has reported 1,310 claims of
sexual abuse against detainees from fiscal years 2013 to 2017. Watchdog organizations
estimate the occurrence of sexual abuse to be significantly higher.

a. (OPA) How will you ensure that ICE law enforcement agents will not abuse
detainees?

b. (OPA) During your time as a CBP and ICE official, what policies have you put in
place to ensure claims of abuse, both sexual and nonsexual, are thoroughly
investigated?

c. (OPA) What disciplinary actions have you taken against officers found
to have committed abuses? Please specify.

12. In an August 2016 memo signed by then-Executive Associate Director Thomas Homan,
ICE directed its agents not to detain pregnant women “‘absent extraordinary circumstances
or the requirement of mandatory detention.” However, In December 2017, Homan
superseded the agency’s directive and his previous memo regarding the detention of
pregnant women.

a. (OPA) Do you believe ICE should detain pregnant women absent
extraordinary circumstances or the requirement of mandatory detention?

13. In a 2017 report, titled, “Detention of Immigrant Children,” the American Academy of
Pediatrics said, “The Department of Homeland Security facilities do not meet the basic
standards for the care of children in residential settings.” More recently, two physicians
who work with DHS’s Office for Civil Rights and Civil Liberties and have extensively
visited family detention centers wrote a letter to the Senate Whistleblowing Caucus based
on their concerns over the potential expansion of family detention. The physicians found
egregious examples of inadequate care that included severe weight loss in children
detained in family detention centers as well as “an infant with bleeding of the brain that
went undiagnosed for five days.”

a. (OPA) Under your leadership, what will ICE do to address the concerns from
medical experts about the substandard care for immigrant children in family
detention centers?
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(b)(3)

b. (OPA) Given how many experts in the medical and mental health community have
raised concerns about the conditions in ICE detention facilities, do you agree that
ICE could benefit from having an independent, non-governmental team of medical
and mental health professionals with training in child assessment and make

recommendations for ways to improve the care and treatment of children?

(b)(3)

14. In January 2019, the DHS Inspector General issued a report finding that, “Instead of
holding [detention] facilities accountable through financial penalties, ICE issued waivers
to facilities with deficient conditions, seeking to exempt them from complying with
certain standards.” Since this report was issued, the Appropriations Committee included

language in its FY 19 report requiring that the ICE Director personally sign off on any

waivers of contract requirements for immigration detention.
OPR and ERO) What steps have you taken to remedy the issues raised by the
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DHS Inspector General report'-i

12 “Results of Office of Inspector General FY 2016 Spot Inspections of U.S. Immigration and Customs Enforcement
Family Detention Facilities.” June 2, 2017, https://www.oig.dhs.gov/sites/default/files/assets/2017/01G-17-65-

Jun17.pdf?utm_source=E-mail+Updates&utm_campaign=eld1c3e779-
EMAIL CAMPAIGN 2017 06 16&utm medium=email&utm_term=0 7dc4c5d977-e1d1c3e779-45096257
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b)(3)

b. (OPA) If confirmed, how will you ensure that facilities comply with ICE
detention standards?

¢. (OPR and ERO) How many waivers of contract requirements have been requested
of you since the Appropriations Committee report was issued, and how many have
you approved?

b)(3)

d. (OPR and ERO) What was the nature of the waivers approved and the
nature of the waivers denied?

b)(3)

e. (OPA) Will you commit to maintaining or strengthening standards for
immigration detention?

15. In 2016, the Homeland Security Advisory Council documented alarming deficiencies in
the inspections and monitoring processes governing the immigration detention system.
The majority of the council voted to recommend a “measured but deliberate shift away”
from the use of private prisons for immigration detention

a. (OPA) Do you believe that private prisons are appropriate for immigration
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detention?

b)(3)

b. (OPA) If the agency does not intend to reduce its reliance on contracts with private
prison companies, as recommended by the HSAC in 2016, please articulate the
evidence supporting a decision to reject the recommendations of the Council.
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United States Senate Judiciary Committee (b)(5)
Questions for the Record for Ron Vitiello

Nominated to be the Director of Immigration and Customs Enforcement
March 20, 2019

QUESTIONS FROM SENATOR BLUMENTHAL

I am concerned about your judgment. In 2015, you tweeted from your personal account that the
Democratic Party should be renamed the “NeoKlanist party.”
1. (OPA) The National ICE Council stated that this sort of behavior could result in a

rank and file employee being fired. Do you agree with this statement?
2. (OPA) If an ICE employee had engaged in this sort of behavior, what discipline

would you suggest for them?
(OPA) If you are promoted after engaging in this sort of inappropriate behavior,

3.
how will you have any credibility as you attempt to lead ICE?

The Obama Administration prioritized enforcement actions against recent arrivals and those with
serious criminal convictions. It is unclear whether the Trump Administration has employed

immigration enforcement priorities thus far.
1. (OPA) What, if any, immigration enforcement priorities do you believe ICE should

have?
2. (OPA) Do you believe ICE should be performing raids on people's homes or

workplaces? If so, will you take into account not wanting to separate families or

parents from children during raids?
3. (OPA) Do you believe in detaining asylum seekers and families? If so, what is your

justification for the detention of asylum seekers and/or families?

According to news reports, in a July 2017 memo, Jonathan White, the former deputy director of
the Office of Refugee Resettlement (ORR), described how efforts made by ICE to target or
detain the sponsors of unaccompanied children will likely lead to “significant increases in length
of stay and a decline in the discharge rate.” In some cases, it appears that ICE used the
information that ORR collected on sponsors in order to track those people down and initiate
deportation proceedings.

1. (OPP and ERO) Do you plan on continuing to use the data collected by ORR on

potential sponsors in order to track and deport parents?

(b)(3)
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2. (OPA) Do you agree that ICE efforts to target or detain the sponsors of
unaccompanied children currently in detention will lead to “significant increases in

length of stay” for children?
3. (OPA) Are you aware of all of the physical, emotional, and psychological effects that

stays in detention facilities can have on children?

(b)(3)

4. (OPA) Are you aware that prolonged stays in detention facilities for children can
exacerbate the effects mentioned above?

(b)(3)

13 “Results of Office of Inspector General FY 2016 Spot Inspections of U.S. Immigration and Customs Enforcement
Family Detention Facilities.” June 2, 2017. https://www.oig.dhs.gov/sites/default/files/assets/2017/01G-17-65-

Jun17.pdf?utm_source=E-mail+Updates&utm_campaign=eldlc3e779-
EMAIL CAMPAIGN 2017 _06_16&utm_medium=email&utm_term=0_7dc4c5d977-e1d1c3e779-45096257
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You served in leadership positions at Customs and Border Patrol (CBP) and ICE during both the
lead up to, and the implementation of, President Trump’s zero-tolerance family separation

policy.
1.

(OPA) What effort, if any, did you make to alert your superiors that the zero-
tolerance policy was resulting in the separation of families?

(OPA) Do you agree with expert assessments that separating kids from their parents
can inflict lifelong trauma and psychological harm?

(OPA) Do you believe that the zero-tolerance family separation policy was effective?
(OPA) What was the desired effect of this policy?

(OPA) Is there currently a process in place to reunite any families that are still
separated? If so, what is that policy?

(OPA) Are you aware of any efforts by the administration to re-implement the
family separation policy or implement another policy that would also have the effect
of separating children from their parents?

You reportedly stated that the zero-tolerance policy resulted in the separation of “only 2,500
people.”

1.

2.

(OPA) Do you believe that all families — including immigrant families — belong
together?

(OPA) Your comment that “only 2,500 people” were affected indicates that you do
not believe that is a lot of people. Do you believe that a family separation policy that
affected 2,500 people is not a significant event?

(OPLA) In recent court filings, the government has stated that over 2,800 children
were separated from their parents in the summer of 2018. In addition, the
Department of Health and Human Services Office of the Inspector General has
stated that numerous more families may have been separated prior to the summer
of 2018. Do you still believe your previous statement that “only 2,500 people” were
victims of family separation to be true?

Among the people affected by President Trump’s family separation policy are 29 parents from
Central America who crossed into the United States at the Calexico Port of Entry on March 2,
2019. Roughly 17 of these 29 parents are currently in immigration detention. As the author of the
Families Belong Together Act, I believe that each of that parents who were the victims of the
Trump administration’s family separation policy should be provided a path to citizenship so that
they can reunite with their children and receive much needed medical attention in this country.

1.

2.

(OPLA) As the Acting ICE Director, you should certainly be aware of the status of
these cases. When will each of the parents currently in detention be released from
detention?

(OPA) A few small nonprofits were able to raise a set of funds to bring these families
back to the United States. Do you believe that the government does not have the
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resources to bring parents, who fell victim to the family separation policy, back to
the United States?

3. (OPA) What process is in place in the event that other parents who are victims of the
family separation policy seek to return to the United States? If there is no policy
currently in place, when will there be?

On April 23, 2018, the Commissioner of CBP, the Director of U.S. Citizenship and Immigration
Services, and the Director of ICE sent a memo to Secretary Nielsen titled “Increasing
Prosecutions of Immigration Violations.”

1. (OPA) Did you have any involvement in the memo, including providing any advice
or counsel on issues related to this memo?
2. (OPA) If so, what was the content of this advice or counsel?

Section 4.4 of the Operations Manual ICE Performance-Based National Detention Standards
states: “At no time shall a pregnant detainee be restrained, absent truly extraordinary
circumstances that render restraints absolutely necessary.” Section 4.4 also guarantees pregnant
detainees “access to specialized prenatal care, pregnancy testing, comprehensive counseling and
assistance, postpartum follow up, lactation services, and abortion services.” Earlier this year, a
24-year old Honduran woman had a miscarriage while in immigration detention. She had spent a
total of four days in immigration detention — three in CBP custody and one in ICE custody. This
recent tragedy has renewed my concern that ICE is unnecessarily detaining, shackling, and
denying adequate medical care to pregnant women in immigration custody.

1. (OPA) The number of undocumented women who have lost their pregnancies while
in government detention is reported to have greatly increased during President
Trump’s tenure. Do you have a plan to reverse this trend and ensure the safety of
expectant mothers?

(b)(3)
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(b)(3)

(b)(3)

2. (OPA) Would you support legislation barring the shackling of pregnant women? If

not, why not?

(b)(3)

3. (ERO) Please provide a list of every documented instance during your tenure as
Acting Director of ICE where an ICE officer restrained or shackled a pregnant
woman. Please include the facts and reasoning behind the decision to shackle or !

restrain the pregnant woman.

(b)(3)

4. (OPA) Do you believe that there should be a presumption in favor of releasing
pregnant women from immigration detention? If not, why not?
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b)(3)

(b)(3)

The current level of appropriations is sufficient for ICE to detain an annual average of 45,274
individuals on a daily basis. In order to reach that annual average, appropriators have calculated
that the agency must decrease its detention population to 40,520 by the end of the fiscal year to
account for overspending in the first half of the year. However, as of early March, there were
roughly 50,000 individuals in ICE custody, which is higher than the number of individuals that f

were in custody when the bill was signed.
(OPA and ERO) What is your plan to work towards reducing the number of people

1.
in ICE custody to 40,520 by the end of the year? Please provide a specific timeline
and proposal including steps to be taken and the numeric goals to be achieved by

the fiscal year’s end.

(b)(3)

When Congress appropriated funds for the Department of Homeland Security last March, it

required ICE to “complete and make public an initial report regarding any in-custody death

within 30 days of such death, with subsequent reporting to be completed and released within 60
days of the initial report.” ICE failed to meet this basic requirement. Past administrations have
issued death reports that have been nearly 30 pages in length. However, last year, the ICE
website contained death reports that were only a few pages in length. The brevity of these reports

concerns me because ICE must conduct meaningful and detailed retrospective reviews of the

death of anyone in its custody.
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1. (OPR and ERO) Do you have an explanation for the decrease in both the quality and
length of the reports?

2. (OPR and ERO) Is ICE creating more fulsome reports that are not released to the
public?

3. (OPR and ERO) A news report published on November 26, 2018 noted that an
autopsy of Roxsana Hernindez Rodriguez — a transgender woman who died in ICE
custody —concluded that Ms. Hernindez Rodriguez had likely suffered physical
abuse, including blunt-force trauma “indicative of blows, and/or kicks,” prior to her
death. However, the death report for Ms. Hernandez Rodriguez contains no
mention of any physical abuse. Can you explain why this information was excluded
from the report concerning her death?

(b)(3)

I am concerned by the lack of regulations or enforceable standards for private detention facilities.
Detainees are a vulnerable population, and many of them are without legal representation to help
ensure fair and humane treatment. Private detention facilities are particularly concerning because
they are incentivized to do whatever they can to cut costs, increase the number of detainees, and
maximize profits.

1. (ERO) What has been done to mitigate the effects of perverse incentives?

b)(3)
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3.

4.

(b)(3)

(ERO) What does ICE do to ensure humane treatment in private facilities?

(b)(3)

(OPR) When there are news reports detailing inhumane treatment in private
detention facilities does ICE investigate those reports?

(ERO) What are the consequences, if any, for failing to meet the Operations Manual
ICE Performance-Based National Detention Standards?

(b)(3)

(ERO) What standards is your office implementing when determining whether to
grant a waiver of contractual obligations, as discussed in recent Department of
Homeland Security Office of Inspector General reporting?

(b)(3)

Nomination of Ronald D. Vitiello to be Assistant Secretary for

Immigration and Customs Enforcement, United States Department of Homeland Security

Questions for the Record
Submitted March 27, 2019
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QUESTIONS FROM SENATOR COONS

1. You were the Acting Deputy Commissioner of Customs and Border Protection (CBP)
when the Department of Justice implemented the zero tolerance immigration enforcement
policy.

a. (OPA) What was your involvement with the creation and implementation of the
zero tolerance policy?

b. (OPA) Prior to the implementation of the zero tolerance policy, did you
understand that the policy would result in the separation of children from their
parents?

c. (OPA) Were you aware that family separations as a result of the zero tolerance
policy could have health impacts on children?

d. (OPA) Were you involved in any discussions with medical and mental health
experts about the potential impacts of the zero tolerance policy on children?

e. (OPA) Please describe your role in the preparation and planning process for
keeping track of migrant children who would be separated from their parents.

f. (OPA) Please describe your role in the preparation and planning process for
reuniting children with their parents.

g. (OPA) What was your involvement with President Trump’s decision to end
family separations?

2. On April 6, 2018, Attorney General Sessions announced a zero tolerance policy that
resulted in CBP separating thousands of children from their families at the border before
the President rescinded the policy on June 20, 2018, amidst a national outcry. According
to a January 2019 report by the Office of Inspector General for the Department of Health
and Human Services (HHS), “[t]housands of children may have been separated . . .
beg[inning] in 2017.”

a. (OPA) At any point in 2017 or 2018, before the zero tolerance policy was
rescinded, did you express concern to anyone at CBP, or the Department of
Homeland Security (DHS) generally, about the impact of the zero tolerance
policy?

b. (OPA) Did anyone at CBP, or DHS generally, raise concerns to you about the
impact of the zero tolerance policy? If so, did you share their concerns with
anyone?

3. InaJune 14, 2018, interview on MSNBC about the zero tolerance policy, you were asked
by Ali Velshi if you would change anything if you were in charge of policymaking. You
responded that you would not change anything because “we need to send the message
that crossing the border is illegal.” With the benefit of hindsight, would you still support
the implementation of the zero tolerance policy?

4. (OPA) Do you believe that the separation of families is consistent with the fundamental
values of the United States?
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5. (OPA) Do you support a “binary choice policy, which could once again lead to family
separations by requiring parents to choose between allowing their children to be released
from custody alone after 20 days or remaining detained together as a family?

6. (OPA) Will you commit that if confirmed to lead Immigration and Customs Enforcement
(ICE), you will not advocate for any policy that will have the effect of separating migrant
children from their parents, even if family separation is not the goal of the policy?

7. (OPA) On November 15, 2018, at your nomination hearing before the Senate Committee
on Homeland Security and Governmental Affairs, in response to Senator Hassan’s
request, you would not commit to stop pursuing an increased ability to detain children
and changes to the Flores v. Reno settlement agreement. Will you commit to not
pursuing increased authority to detain children if you are confirmed?

a. (OPA) You previously stated that family detention facilities are “not . . . a burden
to stay in.” Are you aware of the health impacts of detention for children?

b. (OPA) What steps have you taken to ensure that children in detention receive
adequate medical care and treatment?

b)(3)

8. (OPA) If confirmed, will you reinstate ICE’s policy of a presumption of release for
pregnant detainees?

(b)(3)
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AB)(5)

(b)(3)

Additionally, ICE notes that it takes medical considerations, including pregnancy, into
account when making custody decisions, and generally does not keep pregnant women in

their third trimester in custody (unless detention is legally required or is necessary for i
removal, and such removal has been cleared by medical professionals). ICE follows 1
medical advice in all cases involving detainees who are pregnant.

(OPA) Are you aware of the health risks that pregnant women and their

a.
developing children face when detained?

(b)(3)

(OPA) What steps have you taken to ensure that pregnant detainees receive

b.
sufficient prenatal care?

(b)(3)

(OPA) What steps have you taken to reduce the rising number of miscarriages

c.
experienced by detained women?

(b)(3)
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 OIQ)

(b)(3)

7
/

(ERO) What steps have you taken as acting director of ICE to pursue more cost effective

9.
and humane alternatives to detention?

(b)(3)

10. (ERO) In 2017, the Trump administration terminated the Family Case Management
Program, which cost only $38 per family per day and yielded over 99% compliance rates
with ICE appointments and immigration court hearings. Would you support reinstating

the Family Case Management Program or the implementation of other innovative

alternatives to detention?

(b)(3)

11. Please describe your involvement in ICE’s use of information about potential sponsors of

unaccompanied migrant children to arrest undocumented individuals.
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a.

(ERO) How many arrests have stemmed from CBP or HHS sharing information
with ICE that it obtained from unaccompanied children about potential sponsors?

(b)(3)

(OPA) Do you agree that arresting individuals who have offered to sponsor
unaccompanied children results in children spending longer periods of time in
federal custody?

(OPA) Do you believe that potential sponsors for unaccompanied children should
be an enforcement priority for I[CE?

12. (OPA) In 2015, you tweeted that the Democratic Party should be renamed the
“liberalcratic party or the NeoKlanist Party.” At your nomination hearing before the
Senate Committee on Homeland Security and Governmental Affairs on November 15,
2018, you stated that the posting of this tweet was a “mistake” and that you were “trying
to make a joke.” You further described your tweet as a “momentary lapse of judgment.”
If you are confirmed to lead U.S. Immigration and Customs Enforcement, you will direct
and oversee more than 20,000 law enforcement officers and personnel who are tasked
with enforcing U.S. immigration laws. Employing good judgment and demonstrating
integrity in that role could not be of higher importance. Does tweeting an offensive joke
because of a momentary lapse of judgment demonstrate the judgment and integrity
required to lead U.S. Immigration and Customs Enforcement?

13. (OPA) In 2016, you tweeted a picture comparing then-candidate Trump to Dennis the
Menace with the caption: “This I can tell you. 100%.” What did you mean by that?

14. (OPA) In September 2018, you attended and were interviewed at the annual event for the
Federation for American Immigration Reform (FAIR), entitled “Hold Their Feet to the

Fire.”
a.

b.
c.

d.

The Southern Poverty Law Center classifies FAIR as a hate group.

(OPA) Were you aware that the Southern Poverty Law Center classifies FAIR as
a hate group before you attended and were interviewed at FAIR’s annual event?
(OPA) Have you ever attended any other events hosted by FAIR?

(OPA) Are you aware of any other events hosted by hate groups that you have
attended as Acting Director of ICE?

(OPA) If confirmed, will you commit to determining whether any events you may
be scheduled to attend during your tenure are hosted by hate groups and, if so, to
not attend?

15. At the September 2018 FAIR event, you seemed to dismiss the severe harm caused by the
family separations at the border by stating that “only 2,500 people were affected by that
situation.”
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(OPA) Do you agree that more than 2,500 family members were separated at the
border?

(OPA) Do you agree that the family separations caused significant harm for every
family involved?

(OPA) Do you agree that the family separations spread fear in immigrant
communities and caused pain to individuals who were not directly affected?

16. Following your nomination, for the first time in its history, the National Immigration and
Customs Enforcement Council of the American Federation of Government Employees
took an official position of opposition to a presidentially appointed federal official.

a.

b.

(OPA) If you are confirmed, what actions will you take to improve your
relationship with the National ICE Council and its members?

(OPA) The Council expressed concern that you do not possess “the highest
caliber of leadership.” What steps will you take to improve your leadership if you
are confirmed?

17. In a February 12, 2019 letter opposing your nomination, the National ICE Council
asserted that you “[p]rohibited [w]histleblowers from [g]oing to [w]ork.” The Council
stated that you “ordered that certain federal employees not be permitted to report to work
and perform their official duties as federal employees.”

a.
b.

(OPA) Have you ever prohibited whistleblowers from going to work?

(OPA) Since June 30, 2018, how many ICE whistleblowers have not been
permitted to report to work?

(OPA) How many ICE whistleblowers are currently not permitted to report to
work?

(OPA) If confirmed, what steps will you take to ensure that ICE whistleblowers
do not face retaliation?
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Senate Judiciary Committee QFRs for Nominee Vitiello

Nomination of Ronald D. Vitiello
Assistant Secretary for Immigration and Customs
Enforcement
U.S. Department of Homeland Security Questions for the
Record Submitted March 27, 2019

QUESTIONS FROM SENAOR BOOKER

1. On November 2, 2015, in response to a tweet from Mark Levin asking for alternative
names for the Democratic Party, you published a tweet that said, “@marklevinshow
the liberalcratic party or the NeoKlanist Party.”! When you testified before the
Senate Homeland Security and Governmental Affairs Committee you said the
following about the tweet:

It was a mistake. [ was trying to make a joke. I thought it was a
direct message. | wasn’t familiar with how the platform worked,
as it related to that. I did not mean to suggest that the party is
somehow against American values or — and | deeply regret that [
did it. It was a momentary lapse of judgement and I apologize.?

a. (OPA) You characterized this tweet as a momentary lapse in judgment. How
can you assure members of the Senate that you will not have similar
momentary lapses in judgment as Director of U.S. Immigration and Customs
Enforcement (ICE)?

b. (OPA) You also characterized the tweet as a joke. In that
moment, why did you think it was funny to compare a major
American political party to the KKK?

c. (OPA) Can you please explain the link between the Democratic
Party and the KKK that you believe made your “joke” make
sense?

2. During your nominations hearing before the Senate Homeland Security and
Governmental Affairs Committee, Senator Peters asked you several questions about
an appearance you made at an event hosted by Federation for American Immigration
Reform (FAIR).? He made you aware of the fact that the Southern Poverty Law
Center

I'Kate Prengel, Trump’s Pick to Lead ICE Once Compared Him to Dennis the Menace, HEAVY (Nov. 28,
2019), https://heavy.com/news/2018/1 I/trumps-ice-dennis-the-menace-vitiello/.

2 Nominations of Ronald D. Vitiello to be Assistant Secretary for Immigration and Customs Enforcement, U.S.
Department of Homeland Security, and Richard S. Tischner, Jr., to be Director of the Court Services and
Offender Supervision Agency for the District of Columbia, Before the S. Comm. on Homeland Sec. and
Governmental Affairs, 115th Cong. (2018) (statement of Ronald D. Vitiello to be Assistant Secretary for
Immigration and Customs Enforcement, U.S. Dep’t of Homeland Sec.), available at
http://www.cq.com/doc/congressionaltranscripts- 541739871.

iId.
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(SPLC) classified Fair as a hate group.* When Senator Peters asked you if you
know about that classification you said, “I did not know that.””

a. (OPA) Since your hearing on November 15, 2018, have you had a chance to
review the SPLC’s explanation of FAIR and why it designates it as a hate
group? If not, why?

b. (OPA) Do you believe it is appropriate for government officials to associate
themselves with organizations that are classified as a hate group?

FAIR was founded in 1979 by John Tanton who has made numerous controversial
anti- immigrant statements.® He once said, “As Whites see their power and control
over their lives declining, will they simply go quietly into the night? Or will there be
an explosion.”” He also said, “I’ve come to the point of view that for European-
American society and culture to persist requires a European-American majority, and
a clear one at that.”

a. (OPA) What is your reaction to these quotes?
. (OPA) Do you believe these quotes represent the best of American values?
c. (OPA) How would you respond to someone who is concerned about your
ability to lead one of the nation’s most important law enforcement agencies
given your association with a racist and anti-immigrant organization?

In 1997, Dan Stein, the President of FAIR, said in an interview, “Immigrants don’t
come all church-loving, freedom-loving, God-fearing . . . . Many of them hate
America, hate everything that the United States stands for. Talk to some of these
Central Americans.”® You are nominated to be the Director of ICE at a time when
thousands of Central American migrants are coming to the United States to seek
asylum because of horrible violence and poverty in their home countries.

a. (OPA) What is your reaction to Dan Stein’s statement?

b. (OPA) What kind of message do you think this statement sends to Central
American migrants that the individual nominated to be the Director of ICE
participated in an event hosted by an organization whose president makes such
troubling remarks?

c. (OPA) Are you willing to publicly repudiate these types of baseless,
divisive and hateful characterizations of immigrants?

4 See Southern Poverty Law Center, Federation for American Immigration Reform (last visited Mar. 22,
2019), https://www.splcenter.org/fighting-hate/extremist-files/group/federation-american-immigration-
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-

"Id.
81d.

5. In 2019, the Department of Homeland Security Office of Inspector General issued a
report on ICE detention and wrote, “Although ICE employs a multilayered system to
manage and oversee detention contracts, ICE does not adequately hold detention
facility contractors accountable for not meeting performance standards.” The report
went on to say, “Instead of holding facilities accountable through financial penalties,
ICE issued waivers to facilities with deficient conditions, seeking to exempt them
from complying with certain standards.”"”

a. (OPA) What is your plan to hold detention facility contractors accountable
and ensure that these operators meeting either the National Detention
Standards, 2008 Performance-Based National Detention Standards, or 2011
Performance-Based National Detention Standards?

(b)(3)

b. (OPA) Do you commit to penalizing facility contractors who are not in
compliance with performance standards and not use waivers?

(b)(3)

c. (OPA) Do you plan to review the existing detention standards and propose
adopting the American Bar Association’s Civil Immigration Detention
Standards? If not, please explain why.

(b)(3)
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(b)(3)

6. Over the past few years, ICE has demonstrated a troubling lack of fiscal discipline. For
instance, in FY 2018, the Department of Homeland Security reprogrammed $200
million to ICE from other agency accounts to cover the costs of immigrant detention
and removal.!! This reprogramming included $10 million from the Federal Emergency
Management Agency when the federal government was trying to respond to hurricanes
and forest fires that were destroying communities all over the United States.! In fact,
Congress has expressed repeated alarm regarding this overspending and wrote in a
2019 report accompanying the Department of Homeland Security Appropriations Act
that there are “persistent and growing concerns about ICE’s lack of fiscal discipline,
whether real or manufactured, and its inability to manage detention resources within
the appropriations made by law without the threat of anti-deficiency.”"?

a. (OCFO) Do you expect ICE to request that funds be preprogrammed this
fiscal year to cover the costs of detention and removal operations?

? DEP’T OF HOMELAND SEC. OFFICE OF INSPECTOR GEN, ICE DOES NOT FULLY USE CONTRACTING TOOLS TO HOLD
DETENTION FACILITY CONTRACTORS ACCOUNTABLE FOR FAILING TO MEET PERFORMANCE STANDARDS (2019),
https://www.oig.dhs.gov/sites/default/files/assets/2019-02/0IG-19-18-Jan19.pdf.

0.

" Detention Watch Network, ICE’s Fiscal Mismanagement: Deceit and Abuse,
https://www.detentionwatchnetwork.org/sites/default/files/I CE%E2%80%99s%20Fiscal%20Mismanagement-
%20Deceit%20and%20Abuse.pdf (last visited Mar. 27, 2019).

21d.

I* Senate Committee on Appropriations, S. Rept. 115-283, Report to Accompany S. 3109, Department of
Homeland Security Appropriations Bill, 2019, June 21, 2019, https://www.congress.gov/congressional-
report/115th- congress/senate-report/283/1.

b. (OCFO) Do you commit to ensuring that ICE is not spending more
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American taxpayer dollars than Congress has appropriated to the agency?
c. (OCFO) What is your plan to reign in ICE spending and ensure that the
agency will not exceed congressionally appropriated spending levels?

Prior to the Trump Administration, it was ICE’s policy that pregnant women should
not be placed in detention “absent extraordinary circumstances or the requirement of
mandatory detention.”'* However, in December 2017, ICE reversed that policy and
now handles pregnant women like any other detainee.'” The President of the American
Immigration Lawyers Association called this policy an “egregious human rights
offense” and said, “Detention creates serious health risks, and many women have
medical needs that cannot typically be addressed in a detention setting.”'®

a. (OPA) Do you agree that “[d]etention creates serious health risks, and many
women have medical needs that cannot typically be addressed in a detention
setting”? If not, please cite what resources you are relying on to support your
answer.

(b)(3)

b. (OPA) Do you plan to reverse this policy if you are confirmed? If not, please
explain.

(b)(3)
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(b)(3)

8. When you testified before the Senate Homeland Security and Governmental Affairs
Committee, you were asked about the role you played in the Trump Administration’s
“zero-tolerance” policy that led to the separation of thousands of immigrant children
from their parents.'” Senator Peters asked you, “[W]hy didn’t you or anyone recognize
that family separations that would occur could cause a massive outcry from the
public.”'® In response, you said, “What we were trying to do at CBP and in the
Department was not separate families, but apply consequences as the Justice
Department leaned forward and offered up additional prosecutorial resources as a so-
called zero tolerance policy.”"”

Senator Peters pressed you on this and asked you whether “it was clear that families
would be separated at that point.”*’ You answered, “That would have been a
consequence.”?! In other words you were aware that implementing the “zero-
tolerance” policy would result in the separation of immigrant children from their
parents.

14 Thomas Homan, Executive Associate Director, Memorandum for U.S. Immigration and Customs Enforcement
re: Identification and Monitoring of Pregnant Detainees (Aug. 15, 2016),
https://www.ice.gov/sites/default/files/documents/Document/2016/11032.2_IdentificationMonitoringPregnantDetain
ees.pdf.

I See Ice Directive 11032.3: Identification and Monitoring of Pregnant Detainees (Dec. 14, 2017),
https://www.ice.gov/sites/default/files/documents/Document/2018/11032_3 PregnantDetaines.pdf.

16 Press Release, American Immigration Lawyers Association, ICE Formalizes Inhumane Detention Policies
for Pregnant Women (Mar. 29, 2018), https://www.americanimmigrationcouncil.org/news/ice-formalizes-
inhumane- detention-policies-pregnant-women.

17 Nominations, supra note 2.

8 1d.

¥ Id.

20 Id.

2d.

a. (OPA) Did you ever object to the “zero-tolerance™ policy before it was
instituted?

b. (OPA) Do you believe it is in the best interest of immigrant youths’ health
to separate them from their parents at the Southwest border?

c. (OPA) Do you believe it is morally right to separate immigrant children
from their parents at the Southwest border?

d. (OPA) Do you believe separating immigrant youth from their parents at the
Southwest border is in keeping with the ideals and values that are at the core
of the United States?

9. When you attended FAIR’s event referenced in question 2, you did a radio interview
and talked about the implantation of the “zero-tolerance” policy. During the interview,
you said:

Page 88
DHS-19-0195-G, 19-0494-F, 19-0495-E-000437

2019-ICLI-00054 1407



Senate Judiciary Committee QFRs for Nominee Vitiello

During the zero-tolerance policy, the Justice Department came to
us and said you do not now have to exempt anybody from
prosecution who crosses the border between ports of entry. So
CBP went about identifying people who crossed the border
illegally, whether they had children or not, and set them up for
prosecution. Well, like in the state, if you don’t pay your taxes or
if you rob a bank and you live at home with children, when the
police come to arrest you, you’re going to be separated from
your children. So it’s not the police’s intent to separate you, and
it wasn’t out intent to separate families. It was our intent to hold
people to account for the illegal activity that they did.*?

During the interview you also said “only 2,500 people were affected by that
situation” referring to the thousands of migrant children who were separated from
their parents.?’

a. (OPA) Do you stand by those comments?

b. (OPA) Was the separation of migrant children from their parents meant to
serve as a deterrent?

c. (OPA) Why did you downplay the significant number of migrant children
who were separated from their parents?

2 Interview on Tom Roten Morning Show (Sept. 5, 2018), at 48:00, https://www.iheart.com/podcast/512-tom-
roten- morning-show-28270078/episode/trms-in-dc-hold-their-29805421/.
B1d.
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From: Asher, Nathalie R

Sent: 23 Feb 2019 15:25:02 +0000

To: Albence, Matthew

Cc: Kelly, Christopher S;Marin, David A;Jones, Marla M;|(b)(6); (b)(7)(C) |
Subject: RE: Premature Birth at Port Isabel (PIDC)

We don’t definitely have that piece fully flushed yet...their hospital portion.

Sent with BlackBerry Work
(www.blackberry.com)

From: Albence, Matthew {h\(6Y (bW 7)) |

Date: Saturday, Feb 23, 2019, 10:23 AM

To: Asher, Nathalie R 4b)(6): (b)(7)C) |

Cc: Kelly, Christopher S {b)(6): (b)(7)(C) }, Marin, David A
{(b)(6): (b)(7)(C) | Jones, Marla M <(b)(6); (b)(7)(C)

{(b)(6); (b)(7)(C) |

Subject: RE: Premature Birth at Port Isabel (PIDC)

Can we add the BP stuff? When arrested, referred to hospital by them, etc.

Sent with BlackBerry Work
(www.blackberry.com)

From: Asher, Nathalie R <{(b)}(8): (b} 7)}C) |
Date: Saturday, Feb 23, 2019, 10:12 AM
To: Albence, Matthew {(b)(6); (b)(7)(C) I

Ce: Kelly, Christopher S q(b)(6): (b)(7)(C) F, Marin, David A
BY(B) (BY( 7)Y | Jones, Marla M b)(6); (b)(7)(C)
4(b)B): (bX T C) |

Subject: Premature Birth at Port Isabel (PIDC)

Matt,

From San Antonio/RGV:

Field Ops/IHSC reports that last night a 6-month pregnant Honduran female during intake went
into premature labor and despite IHSC's valiant efforts to save the unresponsive male infant, he
was declared dead at a nearby hospital in Harlingen.

An ES is forthcoming and I'll have to you ASAP.

Preliminary IHSC summary as follows:

¢ PIDC ER Referral 2/22/19:Patient was a new arrival, awaiting to be release in the
PIDC process area. Patient begin complaining of abdominal pain and stated she
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was approximately 6 months pregnant. Patient was taken to PIDC staging urgent
care room for further assessment and evaluation. EMS was called as per doctors’
orders. Patient went into labor and delivered an unresponsive male infant. CPR
was initiated for the infant, once EMS arrived, infant was intubated. Mother was
stable, awake and alert, throughout the deliver. Mother and infant where
transported to VBMC Harlingen ER.

ER Update 2/22/19 @ 2200: Mother and infant arrived to ER at 1949. Infant was
unresponsive upon arrival and no vital signs could be obtained. CPR was
continued until 1958 when male infant was pronounced dead. Infant received 7
dose of Epinephrine 0.01 mg by EMS while in route to hospital. While at the ER,
during CPR, infant received one dose of Epinephrine 0.01mg. Autopsy has been
requested.

Upon arrival to ER, mother was and remained stable. She was awake, alert and
oriented. Patient was transferred to Mother Baby Unit room 3309, pending to be
seen by the OB/GYN doctor in am.

Hospital Admission 2/23/19 @ 0045: Mother was admitted to hospital with the
diagnoses of Stillborn Vaginal Delivery. Patient is awake, alert, oriented and
stable at the moment. Patient is pending to be seen by the OB/GYN doctor.
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From: Albence, Matthew

Sent: 23 Feb 2019 15:23:51 +0000

To: Asher, Nathalie R

Cc: Kelly, Christopher S;Marin, David A;Jones, Marla M b)(6); (b)(7)(C)
Subject: RE: Premature Birth at Port Isabel (PIDC)

Can we add the BP stuff? When arrested, referred to hospital by them, etc.

Sent with BlackBerry Work
(www.blackberry.com)

From: Asher, Nathalie R <{(b)}(6): (b)(7)}C) |

Date: Saturday, Feb 23, 2019, 10:12 AM

To: Albence, Matthew <{(b)(6): (b)(7)(C) |

Cc: Kelly, Christopher S 4(b)(6); (b)(7)(C) | Marin, David A
()6 (bY7)C) | Jones, Marla M {(b)(6); (b)(7)(C)

{b)6): (b)Y7)(C) |

Subject: Premature Birth at Port Isabel (PIDC)

Matt,
From San Antonio/RGV:

Field Ops/IHSC reports that last night a 6-month pregnant Honduran female during intake went
into premature labor and despite IHSC’s valiant efforts to save the unresponsive male infant, he
was declared dead at a nearby hospital in Harlingen.

An ES is forthcoming and I'll have to you ASAP.

Preliminary IHSC summary as follows:

e PIDC ER Referral 2/22/19:Patient was a new arrival, awaiting to be release in the
PIDC process area. Patient begin complaining of abdominal pain and stated she
was approximately 6 months pregnant. Patient was taken to PIDC staging urgent
care room for further assessment and evaluation. EMS was called as per doctors’
orders. Patient went into labor and delivered an unresponsive male infant. CPR
was initiated for the infant, once EMS arrived, infant was intubated. Mother was
stable, awake and alert, throughout the deliver. Mother and infant where
transported to VBMC Harlingen ER.

e ER Update 2/22/19 @ 2200: Mother and infant arrived to ER at 1949. Infant was
unresponsive upon arrival and no vital signs could be obtained. CPR was
continued until 1958 when male infant was pronounced dead. Infant received 7
dose of Epinephrine 0.01 mg by EMS while in route to hospital. While at the ER,
during CPR, infant received one dose of Epinephrine 0.01mg. Autopsy has been
requested.

DHS-19-0195-G, 19-0494-F, 19-0495-E-000441
2019-ICLI-00054 1411



Upon arrival to ER, mother was and remained stable. She was awake, alert and
oriented. Patient was transferred to Mother Baby Unit room 3309, pending to be
seen by the OB/GYN doctor in am.

Hospital Admission 2/23/19 @ 0045: Mother was admitted to hospital with the
diagnoses of Stillborn Vaginal Delivery. Patient is awake, alert, oriented and
stable at the moment. Patient is pending to be seen by the OB/GYN doctor.
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From: Asher, Nathalie R

Sent: 23 Feb 2019 15:29:43 +0000

To: Albence, Matthew

Cc: Kelly, Christopher S;Marin, David A;Jones, Marla M;|b)(6); (b)(7)(C) |
Subject: RE: Premature Birth at Port Isabel (PIDC)

Hopefully by noon. We have to go back and fill gaps of her time at hospital with BP.

Sent with BlackBerry Work
(www.blackberry.com)

From: Albence, Matthew 4(b)(6): (b)(7)(C) |

Date: Saturday, Feb 23, 2019, 10:25 AM

To: Asher, Nathalie R (b)(6); (b)(7)(C) |

Cc: Kelly, Christopher S <[b)(6): (b)W(7)(C) F, Marin, David A
b)(6): (b)(7)(C) |Tones, Marla M <1(b)(6); (b)(7)(C)

b)(B6): (bYTVC) |
Subject: RE: Premature Birth at Port Isabel (PIDC)

How long?

Sent with BlackBerry Work
(www.blackberry.com)

From: Asher, Nathalie R [(b)(6); (b)(7)(C) |

Date: Saturday, Feb 23, 2019, 10:25 AM

To: Albence, Matthew (b)(6): (b)(7)(C) |

Cec: Kelly, Christopher S [(b)(6); (b)(7)(C) }, Marin, David A
1b)(6): (b)7)(C) |, Jones, Marla M <{(b)(8): (b)(7)(C)

[0)(6): (b)W7)(CY |

Subject: RE: Premature Birth at Port Isabel (PIDC)

We don’t definitely have that piece fully flushed yet...their hospital portion.

Sent with BlackBerry Work
(www.blackberry.com)

From: Albence, Matthew {(b)(6): (b)}7)C) |

Date: Saturday, Feb 23, 2019, 10:23 AM

To: Asher, Nathalie R q(h\AY (hMT7MC) |

Cec: Kelly, Christopher S 9(bY8) (b)(7)(C) }, Marin, David A
4b)6): (bY7)C) b, Jones, Marla M {(b)(6): (b)(7)(C)

(b)(6); (b)(7)(C)

Subject: RE: Premature Birth at Port Isabel (PIDC)

Can we add the BP stuff? When arrested, referred to hospital by them, etc.

DHS-19-0195-G, 19-0494-F, 19-0495-E-000443
2019-ICLI-00054 1413



Sent with BlackBerry Work
(www.blackberry.com)

From: Asher, Nathalie R <{(b)(6): (b)(7)(C) |

Date: Saturday, Feb 23, 2019, 10:12 AM

To: Albence, Matthew q(b)(6): (b)(7)(C) |

Cc: Kelly, Christopher S <{b)(8): (b}7)C) F, Marin, David A
A (W7 —_}, Jones, Marla M <[(h\AY- (h\(7V()

[(b)(6): (b)(7)(C) |

Subject: Premature Birth at Port Isabel (PIDC)

Matt,
From San Antonio/RGV:

Field Ops/IHSC reports that last night a 6-month pregnant Honduran female during intake went
into premature labor and despite IHSC's valiant efforts to save the unresponsive male infant, he
was declared dead at a nearby hospital in Harlingen.

An ES is forthcoming and I'll have to you ASAP.
Preliminary IHSC summary as follows:

¢ PIDC ER Referral 2/22/19:Patient was a new arrival, awaiting to be release in the
PIDC process area. Patient begin complaining of abdominal pain and stated she
was approximately 6 months pregnant. Patient was taken to PIDC staging urgent
care room for further assessment and evaluation. EMS was called as per doctors’
orders. Patient went into labor and delivered an unresponsive male infant. CPR
was initiated for the infant, once EMS arrived, infant was intubated. Mother was
stable, awake and alert, throughout the deliver. Mother and infant where
transported to VBMC Harlingen ER.

e ER Update 2/22/19 @ 2200: Mother and infant arrived to ER at 1949. Infant was
unresponsive upon arrival and no vital signs could be obtained. CPR was
continued until 1958 when male infant was pronounced dead. Infant received 7
dose of Epinephrine 0.01 mg by EMS while in route to hospital. While at the ER,
during CPR, infant received one dose of Epinephrine 0.01mg. Autopsy has been
requested.

Upon arrival to ER, mother was and remained stable. She was awake, alert and
oriented. Patient was transferred to Mother Baby Unit room 3309, pending to be
seen by the OB/GYN doctor in am.

e Hospital Admission 2/23/19 @ 0045: Mother was admitted to hospital with the
diagnoses of Stillborn Vaginal Delivery. Patient is awake, alert, oriented and
stable at the moment. Patient is pending to be seen by the OB/GYN doctor.
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DRAFT // DELIBERATIVE // PREDECISIONAL

ICE TREATMENT OF PREGNANT DETAINEES

b)(3)

DRAFT // DELIBERATIVE // PREDECISIONAL
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DRAFT // DELIBERATIVE // PREDECISIONAL

b)(3)

DRAFT // DELIBERATIVE // PREDECISIONAL
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