
 EXECUTIVE OFFICE OF THE PRESIDENT 
 OFFICE OF MANAGEMENT AND BUDGET 
 WASHINGTON,  D .C.  20503  

 
October 24, 2024 
 
 

Austin Evers 
American Oversight 
Sent via email:  foia@americanoversight.org  
 
Dear Mr. Evers: 
 
 This letter responds to your Freedom of Information Act (FOIA) request to the Office of 
Management and Budget (OMB) dated and received in this office on February 22, 2019 and 
assigned tracking number 2019-187.  Your request seeks all communications, from July 18, 
2017 through the date the search is conducted, between Neomi Rao, Administrator, Office of 
Information and Regulatory Affairs, and certain individuals or entities.  
 
 We apologize for the delay in responding to your FOIA request.  OMB has a significant 
backlog of requests and we are doing our best to respond to each request as quickly as possible 
in the order they are received.  In response to your FOIA request, OMB conducted a search of 
its files and located a total of 51 responsive records, consisting of 137 pages.  Enclosed are all 
137 pages, which we are releasing in part, with redactions made pursuant to FOIA Exemption 6.  
Exemption 6 protects against disclosure of information that would constitute a clearly 
unwarranted invasion of personal privacy, such as email addresses and telephone numbers.  5 
U.S.C. § 552(b)(6).  Additionally, we have reviewed the information protected by the cited 
exemption under a presumption of openness, but have determined that it is reasonably 
foreseeable that the disclosure of the information would harm an interest protected by the 
applicable exemption. 
 

Enclosed are the 137 pages described above.  Should you have any additional questions, 
you may contact OMB's FOIA Requester Service Center or FOIA Public Liaison at 202-395-FOIA.  
Additionally, you may contact the Office of Government Information Services (OGIS) at the 
National Archives and Records Administration to inquire about the FOIA mediation services 
they offer.  The contact information for OGIS is: Office of Government Information Services, 
National Archives and Records Administration, 8601 Adelphi Road-OGIS, College Park, Maryland 
20740-6001, e-mail at ogis@nara.gov; telephone at 202-741-5770; toll free at 1-877-684-6448; 
or facsimile at 202-741-5769.  You may also administratively appeal by writing to OMB.  Your 
appeal must be postmarked or electronically transmitted within 90 days of the date of this 
response. 

 
Sincerely, 

       
      OMB’s FOIA Officer 

A 
PVERSIGHT 

mailto:foia@americanoversight.org
mailto:ogis@nara.gov
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FW: Invitation to Address U.S. Chamber Institute for Legal 

Reform's 18th Annual Legal Reform Summit I October 25, 2017 

From: Neomi Rao 

To: ''Rao, Neomi J. EOP/OMB'' 

Date: Thu, 03 Aug 2017 21 :47:40 -0400 

From: "Rickard, Lisa" <lRickard@uschamber.com> 
Date: Tuesday, July 25, 2017 at 8:04 AM 
To: Neomi 
Cc: "Senatore, Oriana" <0Senatore@uschamber.com>, "Betance, Yvette" <YBetance@uschamber.com> 
Subject: Invitation to Address U.S. Chamber Institute for Legal Reform's 18th Annual Legal Reform 
Summit I October 25, 2017 

Dear N eorni, 

ltis my pleasure to invite you to speak at the U.S. Chamber Institute for Legal 
Reform's upcomi1'g 18th Annual Legal Reform Summit on Wednesday, 
October 25, 2017, at the U.S. Chamber of Commerce headguarters in Washington, 
DC. !LR would be honored to have you lend your legal expertise, perspective and 
knowledge to this great event. 

Recognized as the nation's preeminent legal reform symposiwn, the Summit gathers 
business and industry leaders, government officials, and the media, to explore pressing 
legal top1cs and their impact on the global business commuoil:)'-

This year's Summit--The Litigation Jungle-will examine the complex and evolving 
litigation landscape and will provide a roadmap for navigating it. 

We would be honored to have you participate in an interview on the "Administrative 
State,, and how the current Administration has impacted the federal reguJatory 
environment. We ate also invitij1g sitting Attorneys Gener-al Josh Hawley and Btad 
Schimel to discuss how the feder-al environment is affecting stare enforcement issues. 
Rob McKenna, formet Attorney General of \Xlashington, has been itwited to 
moderate. 

This segment is currently scheduled from 2:05 to 2:40 p.m. 

MR N 
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J have included Oriana Senatore and Yvette Betance on this emai~ who can provide 
more details about the Summit and help to facilitate your participation in this event. 
In the meantime, your staff should not hesitate to contact me. 

We hope you will be able to join us! 

Lisa 

Lisa A. Rickard I President I U.S. Chamber Institute for legal Reform 
President I Workforce Freedom Initiative, U.S. Chamber of Commerce I Executive Vice President, U.S. Chamber 
of Commerce 
1615 H Street, NW 
Washington, DC 20062 
Direct: (202) 463-3107 !lrickard@uschamber.com 
I nstituteForlegal Reform .com 
Follow us online viaFacebook, Twitter, and Youtube 

IMPORTANT NOTICE: This email may be confidential, may be /egolfy privileged, and is for the intended recipient 
only. Unauthorized access, disclosure, copying, distribution, or reliance on any of it by anyone else is prohibited and 
may be a criminal offense. Please delete if obtained in error and email confirmation to the sender. 

AMER CA~ 
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FW: Speaking invitation - GAIM Ops West 2017 

From: Neomi Rao 

To: "Rao, Neomi J. EOP/OMB" 

Date: Thu, 03 Aug 2017 22:14:36 -0400 

From: "Montagu, Cosimo" <Cosimo.Montagu@informa.com> 
Date: Monday, July 24, 2017 at 2:48 PM 
To: Neomi 
Subject: RE: Speaking invitation - GAIM Ops West 2017 

Dear Professor Rao, 

Following up on my previously email, I wanted follow up to check if speaking at the GAIM Ops West 

program in October may be possible? We'd love to have your perspective. 

If there is an OIRA email address to which this is better directed, please let me know. 

Yours Sincerely, 

Cosimo 

Cosimo Montagu 
DirectoJ & Editor-in-Chief, GAJM Ops & GAIM I KNcct365 

Direct Linc: 646-895-7485 
Emai I: cosimo.111011Iagu(a1infonnu.co111 
Website:>www.fu1ance.knec1365.com< 

From: Montagu, Cosimo 
Sent: Monday, July 10, 2017 4:51 PM 
To: 
Subject: Speaking invitation -GAIM Ops West 2017 

Dear Professor Rao, 

I hope this message finds you well, my congratulations on your successful appointment to the Office for 
Regulatory Affairs today! 

Bearing this in mind, I get in touch to invite you to speak at the GAIM Ops West Coast 2017 conference 
(23-25 October, Palm Springs) this year. We'd be delighted to have your perspective on the agenda this 
year to discuss key trends in deregulation and the economy. 

MR N 
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Event Overview 

The GAIM Ops series is the leading industry event dedicated to Compliance and Operations trends for 

alternative funds - running in both Cayman and California. At GAIM Ops West we have 250+ Chief 

Operating Officers, Chief Compliance Officers, General Counsels and CFOs from hedge funds, Regulators 

and investors discuss key regulatory developments and best practices in ODD, compliance and 

Operations. You can see some of the 2017 speaker panel below - latest agenda is available here. Some 

of the early confirmed GAIM West 2017 Speakers: 

• Richard Foelber, Chief, Office of Cooperative Enforcement, CFTC 

• Michael Sohn, Cyber Enforcement FBI Los Angeles Division 

• Ryan VanGrack, Senior Advisor, U.S. SEC 

• Tracy Schwartz, COO, White Elm Capital 

• Randy Randleman, Co-Founder, MD and COO, Sumeru Equity Partners 

• John Richardson, COO, Ionic Capital Management 

• Steven Farmer, CCO, 50 South Capital Advisors 

• Adam Reback, CCO, J. Goldman&. Co 

• Kathleen Olin, Senior Counsel & CCO, Indus Capital Partners 

• Ginger Norman, Deputy General Counsel, Canyon Partners 

• Sandy Chol, Senlor Counsel, Guggenheim Partners Investment Management 

• Steve Metzger, Associate General Counsel, Two Sigma 

• Andrea Martin, Associate General Counsel, PIMCO 

• Eric Siegel, Head of ODD, Mesirow Advanced Strategies 

• Adrian Sales, Head of ODD, Albourne Partners 

• Ben Murray, ODD, UTIMCO 

• Beste Portnoff, Head of ODD, Bessemer Trust 

• Max Altmark, Director of Investment Operations, Georgetown University 

• Matt Perona, CFO, Criterion Capital Management 

• Chris Montclare, CFO, Fisher Lynch 

AMER CA~ 
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• Peter Bergren, CFO, Empyrean Capital Partners 

• Michelle Bergren, CFO, Camden Asset Management 

GAIM Ops is the annual gathering therefore for the Hedge Fund industry. It is a high profile and very well 
regarded event within this space. 

Keynote 

Given the confirmation of your leadership of the OIRA, I wanted to send this invite to check your interest 
to deliver a keynote speech on your work and/or the OIRA's upcoming priorites? The industry is keen to 

hear more around the direction of thought within deregulation, and what this might mean for the 
economy. While we have technical experts who can speak to the practical details of hedge fund 
regulation, we'd love to get your perspective on where regulation/ deregulation of the economy should 

be moving on a macro scale, and what you and the OIRA will be trying to achieve in the coming years -
as a general keynote and thought piece for the industry. Your perspective would fit perfectly with a lot 
of the themes the industry has highlighted of particular interest this year. We'd be delighted if you could 

join. 

Please let me know if this may be of interest. I'd be happy to discuss the session/ event in some more 
detail over the phone and answer any questions you might have. 

I hope to speak further soon, 

Cosimo 

Cosimo Montagu 
Director & Editor-in-CWef. GAIM Ops & GAIM I KNcct365 

informa 
lnfornrn USA. 708 3rd Ave, 4th Floor, New York, NY 10017 
Direcl Line: 646-895-7485 
Email: cosimo.monta1m'illiufon11a.com 
Website:>www.finance.knecL165.com< 
CLICK ON LMAGES 61::LOIV fOR INFORMATION: 

GAIMOps GAIMOP-s 
WEST COAST 

GAIM 

MR N 
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Re: Invitation to deliver keynote address on Administrative State 

at The Heritage 

From 
''Larkin, Paul" <paul.larkinjr@heritage.org> 

To: Neomi Rao 

Cc: 
"Bates, Tiffany" <tiffany.bates@her~age.org>, "Kline, Jessica" <jessica.kline@heritage.org>, 
0 Rao, Neomi J. EOP/OMB" 

Date: Thll, 03 Aug 2017 22:05:21 -0400 

Thank you. [ understand com,pletely. 

Sent from my iPhonc 
Paul J. Larkin, Jr. 

On Aug 3, 2017, at 9:56 PM, Neomi Rao 

Paul and Tiffany. 

wrote: 

Many tbanks for this invitaLion to speak al Heril'age. Things have been a bit crazy, blll 1 am now reviewing my 
schedule LO see about availability for speaking engagements. Let me please get back lo you in the next week or 
two. 1 have also copied my new work address (or follow up, but please do not share this with others. 

Best regards, 
Neomi 

Pau_l J. Larkin, ,Jr. 
Scmur Lr,gul Rescarr:h Fe/law 
h,tl1fltf(!f(u lr1m,110;1,'fmul li-t)1•,nun&:rrl 

Tiic Heritage Foundmion 
214 tvfossachuscns Avenue NE 
W,1shingtoll, DC Wll02 
202-60!!-(j 19(1 

herilage.oi-g 

From: "Bates, Tiffany" <Tiffany_Bates@heritage.org> 

Date: Friday, July 21, 2017 at 4:42 PM 
To: Neomi 
Cc: "Larkin, Paul" <PauLLarkinJr@heritage.org>, "Kline, Jessica" <Jessica.Kline@heritafilLlli.g> 
Subject: Invitation to deliver keynote address on Administrative State at The Heritage 

Dear Professor (now Administrator) Rao: 

MR N 
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I hope this email finds you well. Attached, please find an invitation from my colleague, 
Paul Larkin, inviting you to deliver keynote address at The Heritage foundation at an 
event in our Preserve the Constitution Lecture Series this fall on the future of the 
administrative state. The attached invitation contains more information about the program 
and event details. We also mailed a hard copy of the invitation, which you should be 
receiving in the next few days. We hope you will consider visiting Heritage to join us for 
this important program. 

Please don't hesitate to contact me with any questions. We look forward to hearing from 
you. 

Kind Regards, 

Tiffany 

1£fo11ylla1,, • 
I egti/ l'olity ,111,1/1•1·1 
J,nfUHlt.·/fl,, CnirsU/11(to,io/ (1uw1n,m,ml 

Tiie Hcrilfige Foundallon 
214 Mnssachusells Avenue, 
Washrnglon D 20002 
.!02-hOls-6 I ~3 

heriluge.org 

AMERICAN 
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Automatic reply: Invitation to deliver keynote address on 

Administrative State at The Heritage 

From: Neomi Rao 

To: ''Rao, Neomi J. EOP/OMB" 

Date: Tue, 15 Aug 2017 18:03:34 -0400 

I am currently on a leave of absence from the Antonin Scalia Law School. 

For questions about the Center for the Study of the Administrative State, please contact Leah Virbitsky, 
lvirbits@gmu.edu, or (703) 993-8708. 

MR N 
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RE: Invitation to deliver keynote address on Administrative State 

at The Heritage 

From 
''Kline, Jessica" <jessica.kline@heritage.org> 

To: 
"Larkin, Paul" <paul .larkinjr@heritage.org>, 11Moore, Caroline E. EOP/OMB" 

Cc: 
"Rao, Neomi J. EOP/OMB" 

"Bates, Tiffany" <tiffany.bates@heritage.org> 

Date: Wed, 16 Aug 2017 10:04:56 -0400 

Caroline, 

Please feel free to ring me at your convenience at 202-608-6184. 

Kind regards, 

Jessica 

,Je"it,1 Kline 
/1i'\1)t1W~ {)fl•itt""'itJJ' Jnr I t!}llll P"1s1ulJI.I. 

ln.,111111~ [<wC.1111111111inJ1,1/ r;r.,vt1·11mt'111 

The Heritage Foundi1tioo 
2 U Massachusetts Avcm1c. NE 
Wusllmgton., DC 10002 
202-(111~-6 l ~4 

hcrilagc.org 

From; Larkin, Paul 
Sent:Tuesday, August 15, 2017 5:53 PM 
To: Moore, Caroline E. EOP/OMB 

Neomi Rao 

Cc: Rao1 Neomi J. EOP/OMB Neomi Rao ; Bates, Tiffany 
<Tiffany.Bates@heritage.org>; Kline, Jessica <Jessica.Kline@heritage.org> 
Subject: Re: Invitation to deliver keynote address on Administrative State at The Heritage 

Jessica Kline, who is copied on this email, would know the answer to those questions. 

Sent frorn my iPhone 
Paul J. Larkin, Jr. 

On Aug 15, 2017, at 6:49 PM, Moore, Caroline E. EOP/OMB 

MR N 
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Hi Paul, 

Thanks for your response. I have a couple quick questions about the cost associated with the event 
(and post-event lunch). Who would be the best person on your team for me to call? Let me know and 

I will give them a call in the morning. 

Best, 
Caroline 

Paul J. Larkin, Jr. 
Se11ior Legal Reseurd1 h:lloll' 
f11sti//1tcjor Co11slit1111n11((/ (,,wt'l'llltl<'III 

.1'6 /9() 

From: Larkin, Paul lmaflto:Paul.LarkinJr@heritage.org1 
Sent: Tuesday, August 15, 2017 6:08 PM 
To: Rao, Neomi J. EOP/OMB Neomi Rao 
Cc: Bates, Tiffany <Tiffany.Bates@heritage.org>: Kline, Jessica <Jesslca.Kline@heritage.org>; Moore, 
Carolihe E. EOP/OMB ; Larkin, Paul <Paul.LarklnJr@herltage.org> 
Subject: RE: Invitation to deliver keyhOte address on Administrative State at The Heritage 

Just this lecture. The format would go as follows: The event starts at 
12 noon and finishes at 1:15 pm. You can speak for 30-40 minutes if 
you like. I would then engage in an interview for about 20 minutes, 
followed by questions from the audience for 15 minutes. If you want 
to have Ken Paxton also speak, you and he could each speak for 30 
minutes, followed by questions from the audience. I can also adjust 
those times as need be. It is up to you. We also hold a private lunch 
afterwards for our speakers and their guests, which, of course, you 
and your staff are welcome to attend (I do know that you now have 
various rules governing those sorts of matters). 

Thank you for considering our invitation. 

Paul J. Larkin. Jr. 
Senior legal Research Fel/o\l' 
J11sllll1te )hr Co111;-tit111iwwl (;Mt.'1'111111•111 

The Heritage Found:ition 
214 Massachusetts Avenue. NE 
Washington. DC 2001n 
202-(108-(i 190 

herimgc.ore 

MR N 
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From: Rao, Neomi J. EOP/OMB 

Sent: Tuesday, August 15, 2017 6:03 PM 

To: Larkin, Paul <Paul.LarkinJr@herltage.org>; Neomi Rao 
Cc: Bates, Tiffany <Tiffany.Bates@heritage.org>; Kline, Jessica <Jessica.Kline@heritage.org>; Moore, 
Caroline E. EOP/OMB 
Subject: RE: Invitation to deliver keynote address on Administrative State at The Heritage 

Paul, 
Will there be other panels or just this lecture? What time of day do you anticipate the event? I am 

copying Caroline Moore, who is my new assistant. 

Best, 
Neomi 

From: Larkin, Paul [mailto:Paul.LarkinJr@heritage.org) 
Sent: Tuesday, August 15, 2017 4:40 PM 

To: Neomi Rao 

Cc: Bates, Tiffany <Tiffany.Bates@heritage.org>; Kline, Jessica <Jessica.Kline@heritage.org>; Rao, 

Neomi J. EOP/OMB Larkin, Paul <Paul.LarklnJr@heritage.org> 
Subject: RE: Invitation to deliver keynote address on Administrative State at The Heritage 

Administrator Rao: I wanted to update you on the speaking invitation 
we sent to you in July. 

1. Unfortunately, the only day available that week now is Wednesday 
October 4. Other parties have scheduled the remaining dates for 
different events. 

2. I anticipated that the event would unfold in three parts: (1) your 
speech; (2) an interview by me; and (3) questions from the audience. If 
you would like not to speak the entire time, we can add Texas 
Attorney General Ken Paxton, who will be in town that day and who 
could speak about administrative law reform from the state 
perspective. But it is entirely up to you to decide whether to speak 
alone or join the stage with him. 

I hope that woI'k has calmed down. 

Thank you for considering our invitation. 

MR N 
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PauJ J. Larkin, Jr. 
Senior Legul ReJe11rc/J Fl!llow 
!11sli//lfeji.J1' Ccl//SlifUtionol (r(ll 1(!1'/llll<'III 
Tile Herimge Fomtd:11.ion 
1 l4 MassachusetCs Avenue, NE 
Washington, DC lOOU:Z 
202-608-6190 
hcriLage.org 

From: Larkin, Paul 
Sent: Thursday, August 3, 2017 10:05 PM 
To: Neomi Rao 
Cc: Bates, Tiffany <Tiffany.Bates@heritage.org>; Kline, Jessica <Jessica.Kline@heritage.org>; 

Subject; Re: Invitation to deliver keynote address on Administrative State at The Heritage 

Thank you. I understand completely. 

Sent from my iPhone 
Paul J. Larkin, Jr. 

On Aug 3, 2017, at 9:56 PM, Neomi Rao 

Paul and Tiffany, 

wrote: 

Many thanks for this invitation to speak at Heritage. Things have been a bit cra2y1 but I am now 
reviewing my schedule to see about availability for speaking engagements. Let me please get back 
to you in the next week or two. I have also copied my new work address for follow up, but please do 
not share this with others. 

Best regards, 
Neomi 

From: "Bates, Tiffany" <Tiffany.Bates@heritage.org> 
Date: Friday, July 21, 2017 at 4:42 PM 
To: Neomi 
Cc: "Larkin, Paul" <Paul.LarkinJr@herltage.org>, "Kline, Jessica" <Jessica.Kline@heritage.org> 
Subject: Invitation to deliver keynote address on Administrative State at The Heritage 

Dear Professor (now Administrator) Rao: 

I hope this email finds you well. Attached, please find an invitation from my colleague, 
Paul Larkin, Inviting you to deliver keynote address at The Heritage Foundation at an 
event in our Preserve the Constitution Lecture Series this fall on the future of the 
administrative state. The attached invitation contains more information about the 
program and event details. We also mailed a hard copy of the invitation, which you 
should be receiving in the next few days. We hope you will consider visiting Heritage to 
join us for this important program. 

Please don't hesitate to contact me with any questions. We look forward to hearing from 
you. 

MR N 
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Kind Regards, 

Tiffany 

Tiffany Bates 
Legal Polic_i· Ana!ysl 
Jnslit111e.for Con tifulional Govem111e11I 
Tbe Heritage Foundation 
214 Massnchusells Avenue, E 
Washington, DC 20002 
202-60 -6 I 81 
beritage.org 

AMERICAN 
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RE: Contact and lunch 

From 
Henry N Butler <lmbutler@gmu.edu> 

To: FN-OMB-OIRA Administrator 

Cc; 
"Moore, Caroline E. EOP/OMB" 

<kgalla1 O@gmu.edu> 

Date: Wed, 30 Aug 2017 13:40:28-0400 

Thallks, Neomi. I look forward lo lunch. 

Caro1inc. l1111 copying Kim Gallagher. 

Ooward and Upward! 

H.enry 

HenryN. Butler 
Dean uud Professor ofLuw 
An1onin Scalia Law School 
George Mason University 
3301 Fairfax Drive 
Arlington., VA 2220 I 
703.993.8644 
hnbut ler@gmu.edu 

MASON LAW: >http://W'vw.law.gmu.edu/< 

Dean Butler's Executive Assist11nl is Kim Callngber 
Kga1la10@gmu.edu 
703.993.1607 

Notice: 

, Kim Gallagher 

The Commonwealth of Virginia claims the right lo monitor messages scnuoand from1his address atru1y Lime, 
without notice, and wit.bout my permission. In addi1ion, messages sent to and from t.his address may be subject lo 
disclosure u11der the Virginia Freedom oflnformation Act. For any non-GMU matters, you may reach me at 

·---Original Mcssage-----
Ftom: FN-OM13-OTRA Achniuistrator 
Sent Wednesday, August 30, 2017 11: 19 AM 
To: Henry N Butler 
Cc: Moore., Caroline E. EOP/OMB 
Subject: Contact and lunch 

Hi Henry. 

MR N 
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Thanks for yom message. 1 am including my contact infonnation with this email. Lunch on September 6 looks good 
for me and CaroJiae can coordinate the details. lfthere are openings, I would be happy to have you come lo the 
White House Mess. 

Also, I am aware of the Ch.:tmber invitaliooaod am wwking through the de1ails of vario1.1~ invitations for Lile foll, 
but aru certainly considering Lbis event. Look forward to catclli.og up. 

Bes1~ 
Neomi 

Neomi Rao 
Administrator 
Office ofluformation and ReguJatory Affairs Office ofMam.1gerncnt and BudgeL --

MR N 
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Dan Brouillette 

From: Henry N Butler<hnbutler@gmu.edu> 

To: FN-OMB-OIRA Administrator 

Date: Wed, 06 Sep 201713:16:11-0400 

Attachments: Dan Brouillette.vcf (535 bytes); ATT00001.txt (195 bytes) 

MR N 
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Full Name: 
Last Name: 
First Name: 
Job Title: 
Company: 
Business Address: 
Business: 
Mobile: 
Email: 

MR N 
PVERSIGHT 

Dan Brouillette 
Brouillette 
Dan 
Deputy Secretary 
United States Department of Energy 

-dan.brouilett-

1 

·United States of America 

OMB305FY 19187 _ 000000035 
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Taylor Hoverman, Scalia Law '15 

From: Henry N Butler <hnbuller@gmu.edu> 

To: FN-OMB-OIRA Administrator 

Date: Fri, 08 Sep 2017 06:49:09 -0400 

Neomi, 

Great getting together for lunch. So glad that you're enjoying the work. 

Taylor Hoverman came to our Capital Hill Alumni Group last night- in the Mansfield Room on the 
Senate side. We had an awesome crowd-over 160. Do you remember Taylor? She's really great. She 
had you for legislation. 

See reminded me that I was supposed to check with you about a possible informal luncheon talk with 
the board of her employer-American Fuel & Petrochemical Manufacturers. It would be lunch on 
October 3. GCs of major companies would be ih attendance. I gave her your contact information. 

Also, how are you doing with regards to the U.S. Chamber Institute for legal Reform on October 25? 

Sorry to bug you! 

onward and Upward! 

Henry 

Henry N. Butler 
Dean and Professor 
George Mason University Antonin Scalia Law School 
3301 Fairfax Drive 
Arlington, VA 22201 
703.993.8644 (direct) 
224.330.0540 (mobile) 
hnbutler@gmu.edu 
>www.MasonLEC.org< 

Notice: The Commonwealth of Virginia claims the right to monitor messages sent to and from this 
address at any time, without notice, and without my permission. In addition, messages sent to and 
from this address may be subject to disclosure under the Virginia Freedom of Information Act. 

MR N 
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[EXTERNAL] Fwd: Western District of Texas strikes down 

temporary Treasury regulation aimed at tax inversions 

From: Neomi Rao 

To: ''Rao, Neomi J. EOP/OMB" 

Date: Sun, 01 Oct 2017 07: 13:11 -0400 

Senl from my iPad 

Begin forwarded message: 

From: Jeffrey Lubbers 
Date: September 30.2017 at 9:58:04 PM EDT 
To: iellum l@law.mcrccr.edu, admi11law@lchicagokem.ken1law.edu, ta>..prof(a>.Jistserv.pcpperdine.edu 
Subject: Re: Western Dis1 rict of Texas strikes down temporary Trcilimry regulation aimed at tax 
foye.-sions 

An odd decision--the court finds that the regulation was neither ultra vi res nor arbitrary 
and capricious, but overturns the temporary rule on the ground that the statutory 
provision authorizing temporary rules did not expressly modify or supersede the APA 
(citing APA section 559). This despite the very clear congressional intent that 
temporary rules be allowed: 

"Any temporary regulation issued by the Secretary shall also be issued as a proposed 
regulation. [which rt was] 
Any temporary regulation shall expire within 3 years after the date of issuance of such 
regulation." 

A very formalistic decision. And it would seem to put the kibosh on all IRS temporary 
rules. 

But since the IRS also issued this rule as a proposed rule, presumably it can still go 
forward--and this is one that the Trump Administration would seem to like (anti­
inversions). 

(Note also that the court also referred to the APA as the Administrative Procedure.§. 
Act.) 

Jeff Lubbers 
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Jeffrey S. Lubbers 
Professor of Practice in Administrative Law 
Washington College of Law 
American University 
4300 Nebraska Avenue, NW Room Y346K 
Washington, DC 20016-2132 
(202) 27 4-4266 

>http://www.wcl.american.edu/faculty/lubbers< 

-----Original Message-----
From: Linda Jellum <jellum l@law.mercer.edu> 
To: ad min law <admi nlaw@chicagokent.kentlaw.edu>; tax prof <taxprof@listserv.pepperdine.edu> 
Sent: Sat, Sep 30, 2017 8:21 pm 
Subject: Western District of Texas strikes down temporary Treasury regulation aimed at tax inversions 

The story can be found here: 
>http://www.reuters.com/article/us-usa-tax/u-s-court-strikes-down-obama-era-rule-on-tax­
inversioos-idUSKCN 1 C503 E< 

The order is attached. Treasury argued it had power tmder 26 U.S.C. § 7805(e) to issue 
temporary regulations without having to use notice and comment rnlemaki.ng and tbat in any 
event the rule was a valid interpretive rnle not subject to N & C w1derthe APA. The court 
disagreed with both arguments. 

Best, 

Linda Jell um 
Ellison Capers Palmer Sr. Professor of Tax Law 
Mercer University School of Law 
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[EXTERNAL] FW: Western District of Texas strikes down 

temporary Treasury regulation aimed at tax inversions 

From: Neomi Rao 

To: "Rao, Neomi J. EOP/OMB" 

Date: Mon, 02 Oct 2017 22:28:07 -0400 

From: <owner-adminlaw@chicagokent.kentlaw.edu> on behalf of "Levin, Ronald" <rlevin@wustl.edu> 
Date: Monday, October 2, 2017 at 10:26 AM 
To: Kristin Hickman <khickman@umn.edu>, Mark Seidenfeld <M5eidenf@law.fsu.edu> 
cc: Jeffrey Lubbers , "Jell um, Linda" <jellum l@law.mercer.edu>, 
"adminlaw@chicagokent.kentlaw.edu" <adminlaw@chicagokent.kentlaw.edu>, 
"taxprof@listserv.pepperdine.edu" <taxorof@listserv.pepperdine.edu> 
Subject: RE: Western District of Texas strikes down temporary Treasury regulation aimed at tax 
inversions 

Suppose the courts ultimately uphold Kristin's interpretation of§ 7805. That is, the IRS has to meet all 
APA requirements for temporary regulations (either N+C procedure and delayed effective date, or a 
showing of good cause as usually defined); and additionally, temporary regulations issued under the 
good cause exemption expire after three years. 

The Regulatory Accountability Act would impose a similar regime, but with even tighter deadlines. In 
the House version (introduced in 2011 as H.R. 3010 and repassed this year as H.R. 5), interim-final rules 
could last only 180 days, or 18 months for major rules. 

The ABA Administrative Law Section objected that, if such deadlines were to be imposed at all, these 
limits were too strict, and Congress should consider adopting the three-year interval applicable to 
temporary tax regulations. 

In redrafting its own version of the Regulatory Accountability Act bill, S. 951, the Senate Homeland 
Security and Governmental Affairs Committee apparently heeded a number of the Ad Law Section's 
suggestions and modified its bill accordingly. Apparently, however, the Section didn't wield much 
influence on this particular issue, because in the Senate bill the deadline is even stricter-180 days for 
all rules. 

If either version were to pass, one could wonder whether Treasury could succeed in arguing that it is still 
entitled to the full three years contemplated by§ 7805. 

Ron Levin 

MR N 
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From: owner-adminlaw@chicagokent.kentlaw.edu [mailto:owner-adminlaw@chicagokent.kentlaw.edu) 
On Behalf Of Kristin Hickman 

Sent: Sunday, October 01, 2017 1:21 PM 
To: Mark Seidenfeld 
Cc: Jeffrey Lubbers; Jellum, Linda; adminlaw@chicagokent.kentlaw.edu; 
taxprof@I istserv. pepperd ine.ed u 
Subject: Re: Western District of Texas strikes down temporary Treasury regulation aimed at tax 
inversions 

Hi Mark. 

I disagree that the IRC expressly authorizes temporary Treasury regulations, although of course 
Treasury takes precisely that position. The relevant provision reads simply tbat "[a]ny temporary 
regulation issued by the Secretary shall also be issued as a proposed regulation" and "shall expire 
within 3 years after the date of issuance of such regulation." That language doesn't authorize 
anything. It simply prescribes the conseguences when Treasury issues a temporary regulation. 
Meanwhile, any agency with the authority to adopt regulations in the first place can issue 
temporary regulations so long as it bas good cause to forego prepromulgation notice and 
comment per APA s. 553. In short, IRC s. 7805(e) is best read in conjunction with the APA and 
as a constraint on the IRS's auth01ity, not as authorizing something above and beyond what the 
AP A would otherwise allow. That's just my own interpretation, of course. But two Tax Court 
judges have agreed with me in a concuning opinion issued a while back, and now the W.D. of 
Texas does, too. Looking forward to seeing what the Fifth Circuit does with it. 

All the best, 

Kristin 

************************************** 
Kristin E. Hickman 
Distinguished McKnight University Professor 
Harlan Albert Rogers Professor of Law 
University of Minnesota Law School 
229 19th A venue South 
Minneapolis, MN 55455 
(612) 624-2915 
khickman@umn.edu 

On Sun, Oct 1,2017 at 8:35 AM, Mark SeidenfeJd <MSeidenf@law.fsu.edu> wrote: 

As abusive of normal APA procedures as Treasury's use of temporary rules might be, the statute does 
explicitly authorize them without any invocation of good cause. What would be the point of a 

temporary rule if it had to go through notice and comment. This suggests that the court's analysis, 
especially its conclusion that provisions governing temporary rules do not amend the APA because of 
section 559, is wrong. And Vermont Yankee surely would prohibit a court from reading a good cause 
requirement into the procedures for using temporary rules that was not in the statute. 

AMER CA~ 
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Nonetheless, although I am not well versed in the details of the relevant provision governing Treasury 
temporary rules, it seems to me that the court may have been correct that the IRS may not apply 
those rules until 30 days after publication in the Federal Register. The provisions of the APA 
governing when a rule may take effect are specified in 553(d), and the exceptions to this requirement 
are specified separately from the exceptions to notice and comment specified in 553{b). Thus, 
perhaps Treasury can skip notice and comment, but it still has to comply with the 30 day 
prepublicatton requirement of 553(d). 

This is also supported by what I could glean of the Treasury's statutory authority to use temporary 
rules from the opinion. As I read the opinion, I was struck that the provision governing the timing of 
effectiveness of a final rule was explicitly addressed, but the timing of effectiveness of a temporary 
rule was not. And, the provisions governing the earliest date of effectiveness of a final rule indicated 
that it could not be effective prior to the date of publication of the NOPR or the temporary rule it 

replaces. This seems to suggest that final rules can be retroactive (which is very surprising but seems 
to be the implication of the statute) but only back to the date when taxpayers would have had notice 
of what the final rule would be. That would suggest that a temporary rule, for which there is not prior 
notice, would have to conform to the 30 day prior publication provision in 553{d). 

Am I missing something? 

Mark Seidenfeld 

From:owner-adminlaw@chicagokent.kentlaw.edu [mailto:owner­
adminlaw@chicagokent.kentlaw.edu] On Behalf Of Kristin Hickman 
Sent: Sunday, October 1, 2017 5:23 AM 
To: Jeffrey Lubber 
Cc: Jellum, Linda <jellum l@law.mercer.edu>; adminlaw@chicagokent.kentlaw.edu; 
taxprof@listserv.pepperdine.edu 
Subject: Re: Western District of Texas strikes down temporary Treasury regulation aimed at tax 
inversions 

Hi all. 

With apologies, I am traveling right now so don't have all my materials readily at band. But I 
have been following this case closely and thought I would offer some context. Although l 
would agree that the district court occasionally was a little awkward -in its rhetoric, I don't 
think the opinion is odd at all if one appreciates how Treasury perceives (and exercises) its 
authority under IRC s. 7805(e), with the inversion regulations and otherwise. (FWIW, for 
whatever reason, tax litigators often refer to the Administrative Procedure Act as the 
Administrative Procedure~ Act. [ think that was the case in the briefs here, which undoubtedly 
is where the court got the error.) 

Treasury claims that IRC s. 7805(e) gives it more orless carte blanche authority to issue 
temporary regulations whenever it thinks doing so would be useful, with or without any sort of 
good cause claim. Thus, unlike other agencies, when Treasury issues temporary regulations, it 
does not claim good cause -- or, at least, does not do so with any sort of specificity. Also, 

MR N 
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although it does not say so explicitly in its preambles, Treasury is of the view that most of its 
regulations are interpretative mies, notwithstanding that they are legally binding and the 
Supreme Court in the Mayo Foundation case said that its regulations carry the force of law, 
albeit for Chevron rather than AP As. 553 purposes. Thus, in the preamble to the temporary 
inversion regulations, as in the preambles to most of its regulations, Treasury simply asserted, 
in a single sentence and without explanation, that the AP A's notice-and-comment requirements 
do not apply to the inversion regulations. As I recall, Treasury then claimed iu its briefs that 
the inversion regulations were exempt from notice-and-comment rulemaking requirements as 
interpretative rules, notwithstanding the regulations' obvious legal force and significance. 

The alternative interpretation ofTRC s. 7805(e) simply requires Treasury, when it adopts 
temporary regulations in a manner consistent wjth the AP A (i.e., with a valid good cause 
claim), to then use notice-and-comment rulemaking to finalize those regulations witrun three 
years. Congress adopted 7805(e) in the first place because Treasury was issuing temporary 
regulations and then leaving them on the books for years or even decades without ever putting 
them through notice and comment. As I recall the history, Congress initially thought to take 
away Treasury's authority to issue temporary regulations entirely, but was persuaded instead to 
allow them but require Treasury to finalize them within three years. But I have seen nothing 
in the history to suggest that Congress intended Treasury to have authority to issue temporary 
regulations beyond the authority that other agencies have under the AP A 

Jeffs right that Treasury can use notice-and-comment rnlemaking to adopt the same 
regulations, so perhaps tbe court's opinion here seems fom,alistic. But when you're talking 
about tax regulations, timing is often critical. If Treasury adopts the same regulations after 
notice and comment, and I presume it will, the effective date of those regulations will be 
critical to someone like Allergan who might have been able to close the transaction in question 
prior to the regulations' effective date and thus, perhaps, to obtain some or all of the tax 
consequences it sought. Of course, under lRC s. 7805(b), Treasury also has tbe authority to 
backdate its regulations. l expect they wil I attempt to do so here. But then that choice to 
backdate the regulations wiU also be subject to arbitrary and capricious review, which I don't 
think was an issue brought in this case with respect to the temporary regulations. 

Hope some of this makes sense. In the post-Mayo Foundation world, we're all still working 
out how the IRC and the APA interact with one another, which makes for some really odd 
opinions from the perspective of an administrative law specialist. 

All the best, 

Kristin 

************************************** 
Kristin E. Hickman 
Distinguished McKnight University Professor 
Harlan Albert Rogers Professor of Law 
University of Minnesota Law School 

AMER CA~ 
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229 19th A venue South 
Minneapolis, MN 55455 
(612) 624-2915 
khickman@umn.edu 

On Sat, Sep 30, 2017 at 8: 58 PM~ Jeffrey Lubbers 

MR N 

An odd decision--the court finds that the regulation was neither ultra vires nor 
arbitrary and capricious, but overturns the temporary rule on the ground that the 
statutory provision authorizing temporary rules did not expressly modify or 
supersede the APA (citing APA section 559). This despite the very clear 
congressional intent that temporary rules be allowed: 

"Any temporary regulation issued by the Secretary shall also be issued as a 
proposed regulation. [which it was] 
Any temporary regulation shall expire within 3 years after the date of issuance of 
such regulation." 

A very formalistic decision. And it would seem to put the kibosh on all IRS 
temporary rules. 

But since the IRS also issued this rule as a proposed rule, presumably it can still go 
forward--and this is one that the Trump Administration would seem to like (anti­
inversions). 

(Note also that the court also referred to the APA as the Administrative Procedure§ 
Act.) 

Jeff Lubbers 

Jeffrey S. Lubbers 
Professor of Practice in Administrative Law 
Washington College of Law 
American University 
4300 Nebr:aska Avenue. NW Room Y346K 
Washington, DC 20016-2132 
(202) 274-4266 

>http://www. wcl .american. edu/faculty/lubbers< 

-----Orig! nal Message-----
From: Linda Jellum <jellum l@law.mercer.edu> 
To: ad min law <adminlaw@chlcagokent.kentlaw.edu>; taxprof <taxprof@listserv .pepperdine .edu> 
Sent: Sat, Sep 30, 2017 8:21 pm 
Subject: Western District of Texas strikes down temporary Treasury regulation aimed at tax 
inversions 

The story can be found here. 

PVERSIGHT 5 OMB305FY19187 _000000094 



OMB-19-0259-A-000026

>http://www.reuters.com/article/us-usa-tax/u-s-court-strikes-down-obama-era-rule-on-tax-inversions­
idUSKCN 1 C503E< 

The order is attached. Treasury argued it had power under 26 U.S.C. § 7805(e) to issue temporary 
regulations without having to use notice and comment rulemaking and that in any event the rule was 
a valid interpretive rule not subject to N & C under the APA. The court disagreed with both 
arguments. 

Best, 

Linda Jellum 
Ellison Capers Palmer Sr. Professor of Tax law 
Mercer University School of Law 
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[EXTERNAL] Re: Catering 

From: Leah M Virbltsky <lvirbits@gmu.edu> 

To: FN-OMB-OIRA Administrator 

Cc: "Moore, Caroline E. EOPIOMB" 

Date: Fri, 13 Oct 2017 11 :05:31 -0400 

Iii Caroline & Neomi. 

Please sec below for the c-ontact we use from RSVP. Tell her thal you beard 
about her through Neomi and Leah Virbitsky because we use them for 
cvc1yU1ing, 

Marsha Meltzer-mmeitter@tsvpcntering.com 

TIJallkS so much, 
Leab 

Oo 10/13/17, 10:26 AM, "FN-OMB-OfRAAdm.i.ojstrator" 
wrote: 

>Hi Leah, 
>l bope you are doing well. Can you please share wiU1 Caroline the 
>i11fonnmio11 for RSVP catering? I am considering using them for a staff 
>party here at OTRA. Thanks inuch. 
>Neomi 
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Catering 

From 

To: IVirbits@gmu.edu 

Cc: "Moore, Caroline E. EOP/OMB' 

Date: Frt. 13Oct201710:26:41-0400 

ffi Leah, 
I hope you are doiug well. Cao you please share with Caroline the iuformatiou for RSVP catering'? I ;1111 considering 
using them for a slaffpar1y bere al OIRA. Thanks much. 
Neomi 
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[EXTERNAL] Re: Lunch in the mess 

From 
Joshua Wright 

To: Henry N Butler <hnbutler@gmu.edu> 

Neomi Rao . Kim Gallagher <kgalla10@gmu.edu>, "Moore, 

Cc: FN-OMB-OIRA Administrator 

Date: Wed, 25 Oct 201712:30:00-0400 

Ah. ooe modiCicatiou --- Available M/W next week but not Friday. 

JDW 

Oo Wed. Oct 25. 2017 al J2:2l'l PM. Joshua Wrighl 
Hi Neomi, 

Thank you for the invite! Looking forward to ii. 

M I W or F next week work for me if one of those works. 

JDW 

On Wed, Oct 25. 2017 al 9:03 AM, Henry N Butler <lt11but1cr@gmu.edu> wrote: 
Neomi, 

Nice to see you and Alan last uigbl. 

Than.ks for the invitation. Next week is the only availability for me until December. 1 can come over next 
week on (listed i11 priority): 

Tuesday 
Wednesday 
Monday 
Friday 

BTW, I'm at the Chamber today and r took forward to your shout out! '.J 

Onward and Upward! 

Henry 

Henry N. Butler 
Professor and Dean 
Anloniu Scalia Law School 
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George Mason Uuiversit:y 
3301 FairfaxDrive 
Arling1ou, VA 2220 l 
HNButler@GMU.EDU 
703-993-8644 (0) 
2.24-330-0540 (C) 

> On Oct 24, 2017, al I I: 10 PM, Neomi Rao 
> 
> Henry and Josh, 
> I'd like to invite both or you and Paige to have ltmch with me in the White House mess sometime. in the nexl 
couple or weeks. I hope that Krm and Caroline can find a date that works. Look forward to catcbjng up. 
>Neomi 

MR N 
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[EXTERNAL] Re: Lunch in the mess 

From 
Henry N Butler <tmbutler@grnu.edu> 

To: Neomi Rao 

Kim Gallagher <kgalla1 O@gmu.edu>, "Moore, 

Cc: FN-OMB-OIRA Administrator 

Date: Wed, 25 Oct 2017 09:03:01 -0400 

Neomi. 

Nice to sec you and Alan last night. 

Thm1ks Cor the invitation. Nex.l week is the ooly availability for me until December. l can come over next week on 
(listed in prio1ity): 

Tuesday 
Wednesday 
Monday 
Friday 

BTW, I'm at the Cb amber today and 11.ook forward Lo your sboul out! _ 

Ouward and Upward[ 

Henry 

Henry N. Butler 
Professor and Dean 
Antonin Scalia Law School 
George Mason University 
3301 Fai1fax Drive 
Arlington, VA 2220 l 
HNButJer@GMU.EDU 
703-993-8644 (0) 
224-'.B0-0540 (C) 

> On Oc1 24, 2017, at I l: IO PM. Neomi Rao 
> 
> Henry and Josh, 

wrote~ 

> l'd Uke to invite both of you and Paige to bavc lunch with me i11 lbe Wbjte House mess sometime in lhc next 
couple of weeks. I llopc that K.im and Caroline can find a date tbat works. Look forward to catching up. 
>Neomi 
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PVERSIGHT 'I OMB305FY19187 _000000025 



OMB-19-0259-A-000032

[No Subject] 

From "Rao, Neomi J. EOP/OMB" 

To: wbeach@mercatus.gmu.edu 

Date: Sat, 04 Nov 2017 07:55:04 -0400 

Hi Bill, 
Congrats on being selected as the commissioner for labor statistics! I'm 001 slre wllerc you are 111 your process, bur 
I'd be interested io meeting wi1h you are sell led in. Hope all is well. 
Bcs1, 
Neomi 
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[EXTERNAL] RE: 

From: William Beach <wbeach@mercatus.gmu.edu> 

To: "Rao, Neomi J. EOP/OMB" 

Date: Sun, 05 Nov 2017 20:55:09 -0500 

Hi Neomi, 

Many thanks for tJ1e congratul~lioos. I'm waiting for a hearing dale, a11d you know 1he rest or the drill. Assuming 
cveryl11ing goes well. you will be Ul tbe top of my list when I'm ensconc.ed al BLS. 

Bill Beach 

-·-Original Messagc--­
From: Rao, Neomi .1. EOP/O 
Sent; Saturday, November 4, 2017 7:55 AM 
To: William Beacl1 <wbeach@mercat11s.grn11.edu> 
SuQject: 

Hj Bill, 
Congrats on being selected as Lbe commissioner for Jabot statistics! I'm not sire where you are in yow process. but 
I'd be interested in meeting witb you are sellled i11. Hope all is well. 
Best, 
Neomi 
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[EXTERNAL] Re: Neomi Rao 

From: Henry N Butler <hnbutler@gmu.edu> 

To: Allen Irish <airish@paint.org>, FN-OMB-OIRA Administrator 

Date: Thu, 09 Nov 2017 16:40:06 -0500 

HiAJJen, 

Twill reach 001 to Neomi and ask her to be on LI.le outlook for an invitation. 

Please feel free to use my oame. 

Her email is 

Sbe's iu great demand, but I hope you cnn get her. 

Best, 

Henry 

Henry N. ButJer 
Professor and Dean 
Antonin Scalia Law School 
George Mason University 
3301 Fairfax_ Drive 
Arlington .. VA 2220 I 
HNBuller@,•GMU.EDU 
703-993-8644 (0) 
224--330-0540 (C} 

Ot1 Nov 9. 2017. al 3:52 PM, AJleu lrisb <airisb(a>.pai11t.ore> ",Tole: 

Henry, J sent trus message 10 you via Liu.kedln, but am reseodiog via email io case you might oot sec Linkedln 
messages. Hope you might be able to belp NABE on 1J1js contact- please let me kllow eiU1er way. Allen 

Henry. hope you're well. f'm serviJ1g 011 the NA.BE (Natl Assn for Business Eco no mks) pol icy conference 
orga11izing group. and r suggested Neomi Rao would be at1 excel.lent addition lo 1he plenary. I don't rcal.ly k11ow 
her otlter than by reputatio11, so 1 was wondering if you would be willing to make an introduction or otherwjsc 
help me extend lbjs invitation to her. The 2018 NABE Economic Policy Conference wiU be February 25-27, 2018 
at the Capital Hilton in Washington. ft's a vciy bigh level conference, and we arc currently inviting speakers like 
Mervyn King and Jamie Dimon. Let me know i( you can assist here, wbich would be much appreciated. 

Allen 

Allen frisb • American Coatings Association • Seulor Counsel, Government Affairs 
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202-7 J 9-368 l I 202-374-1794 (m) I 202-462-8549 (fax) I airisll@paint.orgI>www.paint.org< 
<>http://www.paint.org/<> 
901 New York.Avenue, NW, Suite 300 West· Wasllington, DC 20001 
Coatings Protect. Coatings Preserve. Coatings Provide 
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[EXTERNAL] Heads Up 

From: Henry N Butler <hnbutler@gmu.edu> 

To: FN-OMB-OIRA Administrator 

Date: Thu, 09 Nov 2017 17:03:10-0500 

NeomL 

Allen lrisb (a professional (Iiend wbo works for the CoaIings Assocaition) will be reaching oul to you with an 
invitation to speak at U1e amJUal meeting of Llle National Association for Business Economics at tbe end of February. 

ram sw-e the audience would be very receptive of your views. 

Onward! 

Henry N. Butler 
Professor and Dean 
Anlo11in Scalia Law School 
George Mason University 
:no I Fairfax Drive 
Ari ioglon. VA 2220 I 
HNButlcr(aJGMU. EDU 
703-993-8644 (0) 
224-330-0540 (C) 
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[EXTERNAL] FW: Chris Mufarrige 

From: Neomi Rao 

To: 
"Rao, Neomi J. EOP/OMB" ''Moore. Caroline E. 

EOP/OMB" 

Date: Wed. 03 Jan 2018 20:35:50 -0500 

Attachments 
Cost-Benefit Analysis.pdf (465.78 kB); Mufarrige.resume.2017.docx (26.11 kB) 

Carollnc-cplease ptint out this infonnation. Thanks. 

From: Craig Lerner <derner@gmu.edu> 
Date: Saturday, December 30, 2017 at 8:59 AM 
To: Neomi 

Subject: Chri_S Mufarrige 

Neomi, 

I hope you ate lrnving a happy holiday. A few months ago, just after you gol confirmed, T sent an email 11bout a 
fonuer student, Chris Mnfarrige. who now works at the CFTC. He's very interested in working for you and! 
recommend him most enlbusiaslically. As part of h.is durjes in his current position, he was asked to write a detailed 
cost-benefit analysis of a major mlc written by the CFTC; ll1e analysis not only looked at the cost-benefit done in 
promulgation of the rule, but also a1rnly.1.ed I.he agency's ins1i1utional commitment lo cost-benelil. The analysis is 
at1ached. along with his resume. 

l think Chris would be a great fit at OlRA (Ile also has an MA in Econ). He is a tenific person, as weU as vety 
bright and intellectually curious. He would be an asset in your office. Sl10uld you bave any questions, please feel 
free to contact me. 

Happy New Yearl 

Craig 
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U.S. COMMODITY FUTURES TRADING COMMISSION 
Office of Inspector General 

TO: 

FROM: 

Three Lafayette Centre 
1155 21st Street, NW, Washington, DC 20581 

Telephone: (202) 418-5110 
Facsimile: (202) 418-5522 

June 5, 2017 

J. Christopher Giancarlo. Acting Chairman 
Sharon Y. Bowen, Commissioner 

. ( ~ \ r,,) ,_r_, 
A. Roy Lavtk \ ij \. ---.:. 
Inspector Genera 

SUBJECT: A Review of the Cost-Bendit Consiueration for the Mat·gin Ruic for Uncleared 
Swaps 

Please find attached the final version of my office's Review of the Co ·t-Bencfit 

Consideration for the Margin Ruic for Uncleared Swaps. 

We received Management's comments to the draft I circulated in April and have made no 

substantive changes to the report. I am pleased to read that Management agrees with the rcp011 's 

recomn11.:ndntions, particularly with regard to more economically rigorous cost-benefit an:.ilysis 

and my view that the Office of the Chief' fa:onomist should engage.: in more long-tcm1 academic 

research into the markets within the CFTC's purview. 

Thank you for your continued support of my offil.:c. 

Attachment: A Review of the Cost-Benefit Consideration for the Margin Rule for Uncleared 
Swaps 

Cc (with attachment): Daniel J. Davis, General Counsel 
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Anthony C. Thompson, Executive Director 
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The Dodd-Frank Wall Sn·eet Refonn and Consumer Protection Act ("Dodd-Frank,,) was 

signed into law on July 21, 2010.t Among its many provisions, Dodd-Frank mandated the 

promulgation of rules establishing margin requirements for uncleared swaps. In December 2015, 

the CFTC finalized its rnle ("the Margin Rule") implementing the mandate. t The CFTC is 

required by law to consider the costs and benefits of new rules. This report evaluates the CFTCs 

consideration of the costs and benefits of the Margin Rule. 

A thorough consideration of costs and benefits based on rigorous economic analysis 

informs regulators, ongress, and the public of the likely effects of a pol icy change. But tJ1e 

CFTC lacks an institutional commitment to robust cost-benefit consideration. The cost-benefit 

consideration for the CFTC's Margin Rule exemplifies this shortcoming. 

The CFTC's cost-benefit consideration lacks a clear discussion of the market failure 

justifying regulatory intervention. It I ightl y refers to the 2007-2008 financial crisis and asserts 

without scrutiny that the Margin Rule will reduce systemic risk. It makes no attempt to ctiscem 

the magnitude of the risk reduction or to quantify any costs other than the cost of maintaining 

margin collateraL Most importantly? the cost-benefit consideration elides numerous issues and 

unintended consequences that might undercut the asserted systemic 1isk-mitjgating effects of 

margin or increase the burdens on market participants_ Among other things, the cost-benefit 

consideration does not sufficiently address: 

• The possibility that the rnle will reduce market 1 iquidity and undermine efficient risk­
hedging by market participants; 

• The procyclical effects of margin requirements and t11e possibility fuat the Margin 
Rule could exacerbate systemic risk in times of market stress; 

• The likelihood that systemic risk may be heightened by an industry-wide 
homogeneous approach toward risk-modeling in response to ilie Margin Rule's initial 
margin modeling specification; 

• The potential behavioral responses of market participants or interaction effects with 
other laws and regulations that could transfer risk to other financial markets or to 
systemically important firms, resulting in increased systemic risk; 

• The possibility that interpretation, implementation, and enforcement of the rule may 
differ from what was assumed by the rulemaking team. 

1 Dodd-Frank WaU Street Reform and Conswner Protection Act, PL1b.L. l l J-203, 124 Stat. 1376 (20 LO). 
1 CFTC Margin Requirements for Uncleared Swaps for Swap Dealers and Major Swap Participants, I Fed. Reg. 
636 (January 6, 2016). 
§ Our analysis docs nol make any claims wiU1 respect Lo (:be legal snf1kiency oflhe CFTC s cosl-benefil 
consideration. 
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In addition, the agency's data infrastructure is inadequate, particularly with respect to the 

market for uncleared swaps. This inadequacy precludes a convincing analysis of costs and 

benefits, as well as a retrospective review of the rule's efficacy. It also hampers regulatory 

oversight more generally. 

Based on our review, we make the following recommendations: 

1. When considering the costs and benefits of a proposed rule, the CFTC should 
establish a baseline understanding of the marketplace; specify the market failure 
justifying regulatory intervention; consider whether the market failure stems from 
existing regulations; and apply assumptions symmetrically across policy options. The 
CFTC should attempt to identify unintended consequences and strive to quantify 
costs and benefits. Moreover, the CFTC should engage in periodic retrospective 
analysis to monitor the cost-effectiveness of the rule. Because the substantive 
economic issues highlighted in our review are all amenable to in-depth economic 
research, we reaffinn our recommendation that the Office of the Chief Economist 
("OCE") encourage long-term academic research, by its own staff and by outside 
economists, to increase understanding of CFTC-regulated markets. 

2. The CFTC should focus resources on improving its data infrastructure, particularly 
with regard to uncleared swaps. With respect to mlemakings in particular, the CFTC 
should strive to identify, early in the rulema.king process, the data that will be needed 
to establish a baseline understanding oftbe market, to estimate tbe effects of potential 
policy choices, and to conduct retrospective analysis for policy effectiveness. 
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On July 21, 2010, President Obama signed the Wall Street Reform and Consumer 

Protection Act ("Dodd-Frank").' Dodd-Frank amended the Commodity Exchange Act ("CEA' 1)2-
to establish "a comprehensive regulatory framework designed to reduce risk, to increase 

transparency and to promote market integtity within the financial system." 3 Dodd-Franl added a 

new section, 4s, requiring the CFTC to establish margin requirements for uncleared swaps.4 

After a years-long rulemaking process involving extended deliberations with international 

regulatory bodies and harmonization effo11s with other domestic regulators, the Commodity 

Futures Trading Commission ("CFTC'') finalized a margin rule for uncleared swaps ''the 

Margin Rule") in December 2015. As part oftberulemak:ingprocess, the CFTC, as required by 

law, considered the costs and benefits of its proposed rule. This report takes stock of the CFTC 's 

cost-benefit consideration. 5 

METHODOLOGY 

To complete this review of the Margin Rule, 6 we requested and revlewed hundreds of 

internal CFTC documents from the rulemaking team and cost-benefit contributors. We also 

reviewed publicly available materials such as relevant economics and finance scholarship, 

reports of international organizations like the Basel Committee on Banking Supervision 

("BCBS") and International Organization of Securities Commissions ("IOSCO") public 

commentary and criticism of the proposed and final uncleared margin rules of the CFTC and 

Pmdential Regulators, and past analyses, by various Inspectors General and others, of financial 

regulatory agencies' cost-benefit analyses. 7 We also conducted 29 interviews of 18 members of 

the CFTC, from the Division of Swap Dealer and Intem1ediary Oversight ("DSIO") Division of 

1 Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub.L. I l l-203, 124 Stat. 1 76 (2010). 
2 7 U.S.C. § l cl seq. 
3 CFTC, Finni Rule, Margin Requiremeots for Uncleared Swaps for Swap Dealers and M:ijor Swap Participants, 81 
Fed. Reg, 636 (January 6 2016) !hereinafter' CFTC Margin Rule"l-
1 Dodd-Frank § 73 L • CEA § 4s(e)(2 (B (ii): 7 U.S.C. § 6s(c)(2)(B)(ii). 
5 Our aunlys1s docs not make any claims with respect ro tbc legal sufficiency of the CFTC's cost-bcocfit 
consideration. 
6 CFTC OIG adhered to tbe principles laid out in Council of Inspectors General on ln1cgri1y and Efficie11cy, Q1.1ali(Y 
Standards/or I11spec1io11 n11d Evalualion (January 2012). 
7 We issued reports on CFTC's cost-benefit analyses in Dodd-Frank rulemakings in April and June 2011. CFTC 
OIG, An J11ves1igalion Regarding .osl-Bene,IU Analyses Pe,formed by lire Commodity F11111res Trading Commission 
in Conr,eclion with Rulemakings Under1aken Pursuant lo !he Dodd-Frank Acl (April 15,201 I) ("April 2011 OIG 
Report"): CFTC OIG, A Review of Cosl-Be,1ejif Analyses Pe,:fbrmed bJ the Commodity Fulures Trading 
Commjssion in Conneclion with R11le111akings Underioken Pursuant to !he Dodd-Fronk Acl (June 13. 2011) ("Juoc 
2011 OlG Report"). 
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Clearing and Risk "DCR"), Office of General Counsel ("OGC"), and Office of the Chief 

Economist ("OCE"); multiple outside academic economists specializing in fields related to the 

CFTC'sjurisdiction; and staff at the Federal Reserve and the National Futures Association 

("NF A"). Our fieldwork took place between October 20 l 6 and March 20 l 7. 

BACKGROUND 

Whllt is Mttrgin? 

"Initial margin" refers to an amount of relatively safe assets posted 8 by a party at the 

inception of a swap agreement and, in the event of the pos6ng pa11y' s default, made avai \able to 

the counterparty as protection against losses from having to re-establish or close the swap 

position. It takes time for the non-defaulting party to find a replacement swap deal, during which 

time the benefits of the original swap are rn,available and the price of the swap may be moving 

disadvantageously. Initial margin therefore reduces counterparty risk by providing collateral to 

the non-defaulting pa1ty in the event of default. Initial margin is set according to a forward­

looking calculation and therefore requires some method of quantifying the risk of adverse future 

events. 

"Variation margin" refers to periodic payments representing changes in the alue of the 

swap. Requiring frequent payments based on re-valuations of the swap protects against 

counterparty risk by leading to earlier recognition of a swap participant's inability to meet its 

obligations and by preventing large exposures from building up undetected. 

Broader Benefits of Mttrgin. 

In addition to providing protection directly to the parties to the swap agreement initial 

and variation margin offer some protection to the financial system more broadly. By mitigating 

the damage a failing party can inilict on a non-failing party, margin decreases the possibility that 

one firm's default leads to defaults by other firms and, via the domino effect, system-wide 

contagion. The added burden of having to tie up more assets as swap margin collateral also 

forces parties to have more "skin in the game," it reduces the number of swap agreements a firm 

can execute, and it tl1erefore reduces the "'build-up of risk that may ultimately pose systemic 

risk" to the financial system as a whole. 9 

8 The assets must be transfetred to a third-party custodian. Ownership oftbe assets remains wilh the posting party. 
CFTC Margin Rule 81 Fed. Reg. at 6 7. 
9 CFTCMargin Rt~e. 81 Fed. Reg. al 665, 
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International Regullltory Response to the Finllncial Crisis 

According to the consensus view of regulators worldwide a lack of transparency and 

excessive risk-taking in uncleared derivatives greatly exacerbated the 2007-2008 financial crisis 

and "exposed significant weaknesses in the resiliency of banks and other market participants.'' 10 

In order to mitigate systemic risk in the marketplace, regulators sought to create a new globally 

hannonized regulatory framework. 

1n 2009, the G20 11 put forth basic principles for worldwide regulatory reform that 

included exchange-trading and central clearing of standarclized deriva6ves contracts and capital 

requirements on uncleared swaps. 12 In 2010, Congress passed Dodd-Frank, which required the 

FT to mandate clearing of standardized swaps and adopt margi11 requirements on uncleared 

swaps. In 2011, the G20 added initial and variation margin requirements on uncleared swaps to 

the reform agenda. 13 From 2011 to 2013, a working group comprised of BCBS and IOS 0 

members fleshed out a detailed regulatory refom1 agenda. Representatives of more than 20 

regulatory authorities took prut in deliberations, including from the United States, the Federal 

Reserve Board ("the Fed'), the Federal Deposit Insurance Corporation ("FDIC"), the Office of 

the Comptroller of the Currency ("OCC"), the Federal Re.serve Bank of New York, the Securities 

and Exchange Commission ("SEC"), and the CFTC. In September 2013, the BCBS/IOSCO 

wor1cing group issued a draft repmt articulating eight "minimum standards" for uncleared margin 

rules, as well as a quantitative impact study to gauge potential liqu,idity and other consequences 

of the prescribed margin regime. 14 

The international framework presented by BCBS/IOSCO served as a blueprint for rule­

writing effo1ts by domestic regulators and foreign regulators alike. In the United States 

juriscliction over swap market participants is fractured; as a result, three sets of margin rules were 

written. The regulatory agencies defined w_1der the CEA as the "Pmdential Regulators"-the 

Fed, FDIC, OCC, the Farm Credit Administration, and the Federal Housing Finance Agency 15-

10 BCBS/IOSCO, Margi11 req11ire111enlsfor non-centrally cleared derivatives (March 2015), 
http://www.bis.org/bcbs/publ/d3 l 7 .pdf. 
11 The Group of Twenty (G20) is a "fonun for international cooperation on financial and economic issues." It 
include Argeotina, Australia, Brazil, Canada. China. France, Germany, India. Indonesfa, Jtaly. Japan, Mexico. 
Russia. Saudi Arabhl. South Africa. South Korea, Turkey, 1he United Kingdom, the United States. and the European 
Union. G20, FAQs. https://www.g20.org/Webs/G20/EN/G20/FA0s/faq node.hhnl. 
12 G20 Leaders Statement: The Pillsburgh Swnmil (September 24-25, 2009), 
http://www. g20. utoronto.ca/2009/2009commmtiquc0925. htm.l. 
13 BCBS/lOSCO Margin require111enls for 11an-centrally cleared deril'O/ive • (March 2015). citing G20 armes 
11rn111ilj'inal declaration, www.g20civil.com/docwncnts/Cam1es Dcclarn1ion 4 November 201 J .pdf. 

14 BCBS/IOSCO, Margin req11ire111enlsjor non-centrally cleared derivali es (September 2013) 
bt1J;)://www.bis.org/publ/bcbs26l.pdf. The report was finaLized in 2015. ee fu. 10. 
15 7 U.S.C. § la(39). 
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wrote a rule for the wide range of financial institutions within their jurisdiction. 16 The SEC 

proposed a rule for securities-based swap market patticipants not regulated by the Prudential 

Regulators. 17 And the CFTC wrote a rule for non-securities-based swap market participants not 

regulated by the Prudential Regulators. Section 4s(e)(3)(D) of the CEA 18 required the 

Commission to coordinate with the Prudential ReguJators and the SEC "to the maximum extent 

practicable'' and establish and maintain comparable margin rules. 

The CFTC' s Margin Rule for Uncleared Swaps was finalized in December 2015 and 

published in the Federal Register in fo1al fonn in January 2016. 

THE CFTC's FINAL MARGIN RULE 

The Rulemaking Team anti Cost-Benefit Contribut()rS 

The rulemaking team for the Margin Rule consisted of team leader John Lawton, at the 

time the Deputy Director for Risk Surveillance in the Division of Clearing and Risk ("DCR"); 

, a senior financial 1isk analyst in the Division of Swaps and rntennediary 

Oversight ("DSIO"); Paul Schlichting, Assistant General Counsel in the Office of General 

Counsel (''OGC"); and_, Attorney Advisor in DSIO. 19 Thomas Smith, Deputy 

Di.rector of Managed Funds & Financial Requirements in DSIO, was also a part of the team and 

advised it on potential issues overlapping with the CFTC's forthcoming capital requirements 

rule. The consideration of costs and benefits was the joint responsibility of , an 

economist in the Office of the Chief Economist ("OCE"); Scott Mixon, Associate Director in 

OCE; and , an OCE economist. 

Summ(lry oftlte Margin Rule 

Dodd-Frank bifurcated the U.S. swaps market into cleared and uncleared products. A 

deftned set of commonly transacted swaps are now required to be cleared by a derivative 

clearing organization. 20 The remainder of swaps are "uncleared" ru1d subject to the Margin Rule. 

16 Prudential Reg1~ators. Final Rule. Margin and Capital Requirements for Covered Swap Entities, 81 Fed. Reg. 
50605 (August 2, 2016). 
17 SEC, Proposed Rule, Capital, Margin, and Segregation Requirements for Security-Based Swap Dealers and Ma.lor 
Security-Based Swap Participants and CapitaJ Requirements for Broker-Dealers, 77 Fed. Reg. 70213 (November 23, 
2012). 
38 7 U.S.C. § 6s(e)(:l)(D). 
l
9 Lawton was named the Acting Director oftl1e Divi.sion of Clearing and Risk iu January 2017 .• left the CFTC 
in late 2016. 
111 See 7 U.S.C. § Ja(7). 
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The Margin Rule applies to covered swap entities ("CSEs"), 21 as defined by the CEA, 

that are not regulated by the Prudential Regulators. 22 The margin requirements for an uncleared 

swap agreement depend on the CS E's cmmterparty. On an uncleared swap with a CFTC­

registered Swap Dealer (''SD") or Major Swap Participant (''MSP"), the CSE must post and 

collect both initial margin and variation margin daily, subject to certain threshold requirements. 

The same requirements bold for swaps with financial end-users that have ' material swaps 

exposure" (''MSE"). 23 For swaps with fmancial end-users that do not have MSE, CSEs are not 

required to post or collect initial margin but are required to post and collect dai'ly variatio1J 
• 24 margm. 

Amount a11d Timing of Margin Required 

The Margin Rule provides two methods for determining the amount of initial margin 

required. CSEs can use a standardized table provided in the Margin Rule or they can calculate 

initial margin using a margin model meeting certain requirements. 25 Initial margjn must be 

collected and/or posted "on or before the bLtsiness day after execution, "26 and thereafter on a 

daily basis "until such uncleared swap is terminated or expires." 27 

The amOLmt of variation margin to be posted each day depends on changes in the 

valuation of the uncleared swap. 28 Pricing swap agreements on a daily basis can be difficult, and 

mark-to-market valuation changes may not be readily avajlable so t11e margin rule requires CSEs 

to calculate variation margjn for themselves and each counterpaLiy "using methods, procedures 

rules, and inputs that to tJ1e maximum extent practicable rely on recently-executed transactions, 

valuations provided by independent third parties, or other objective ciiteria." 29 Variation margin 

21 "Covered swap entity'' means a swap dealer or major swap participant for which there is no pmdential regulator. 
l 7 C.F.R. § 23.151. 
22 ld. 
23 "Financial end user" means a couoterparty that is not a swap entity and satisfies one of the twelve factors found in 
the definitions in l 7 C.F.R. § 23 .151. "Material swaps exposure" means that an entity and its margin affiliates have 
an average daily aggregate notional amount of uncleared swaps with all counterparties for June, July, and August of 
the preceding calendar year that exceeds 8 billion dollars. 17 C.F.R. § 23.15 l. 
14 CFTC Margin Rule, 81 Fed. Reg. at 649. 
25 The Margin Ruic requires that initial 1mu-gio ''be set equal 10 a model s calcul:llioo of the potential foturc cxl)osurc 
of the lUlclcared swap consistent with a one-tailed 99 percent confideuce level over a I 0-day close-out period." 

FTC Margin Rule, 81. Fed. Reg. at 653: ee al o 17 C.F.R. § 23. I 54(b)(2)(i). The rule requires the model Lo 
capture all "material risks'' lhal may affect the uncleared swap, including potential oou-lincar price variables of the 
swap. 17 C.F.R. § 23.l54(b)(2)(ix). 
ic, 17 C.F.R. § 23. I 52. 
~7 ld. 
28 17 C.P.R. § 23. 155(a). 
29 Id. Additionally, each CSE "sball have i11 place alternative methods for determining the value ofan uncleared 
swap in the even! oftbe unavailability or other failure of any input required to value a swap.'' 17 C.F.R. § 
_3. I 55(a)(2). 
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calculations must be made on a daily basis, 0 and CSEs must exchange variation margin on or 

before the business day after a new variation margin obligation is calculated.~ 1 

The burden of initial and variation margin obi igations are lessened somewhat by certain 

thresholds and netting provisions. Initial margin only needs to be posted or collected when 

aggregate credit exposure "between a covered swap entity and its margin affiliates on the one 

hand, and a covered counterparty and its margin affiliates on the other" is equal to or greater than 

$50 m_jllion.32 Moreover, a transfer of margin with a particular counterparty need only take place 

on a given day if the amount to be posted or collected is greater than $500 000, based on the 

aggregate of all initial and variation margin required by the rule. 33 In addition, CSEs may enter 

into an "eligible master netting agreement" ("EMNA") with each cmmtecparty, allowing them to 

net initial margin and variation margin separately) 34 across swaps in the same asset class within 

their portfolios. 35 The EMNA governs the resolution of transactions in the event of a default.3c, 

Eligible Forms and Cu todictnship o,j"Margin ollateral 

lnitial margin can be posted using a variety of different financial instruments: cash fLmds 

denominated in any specified major currency, debt securities issued or guaranteed by Treasury or 

another U.S. agency cenain government-sponsored enterprise debt securities, certain foreign 

government debt, certain corporate debt securities, certain listed equities, and gold. 37 While the 

agency did decide to include equities in the list, the rule requires a minimum 15 percent bairout 

on all equities in the S&P 500 and a minimum 25 percent haircut on equities in the S&P 1500 

Composite Index but not in the S&P 500 Index. 38 

For variation margin, CSEs trading with each other must use cash, but when trading with 

financial end users, CS Es can use the same set of eligible collateral allowed for initial margin. 39 

Initial margin posted or collected by a CSE must be held by custodians unaffiliated with 

tbe CSE or its counterpatty. 40 The custodian is requited to act pursuant to a legally binding 

30 17 C.F.R. § 23.155(a)(I). 
31 17 C.F.R. § 23.153(a). 
,g l 7 C.F.R. §§ 23.15 I, 23.154. 
n J 7 C.F.R. § 23.152(b)(3). 
34 Tbe Margin Rule docs oot permit the netting of initial and variation margin together. 17 C.F.R. s 23.152(c)(l). 
3s CSEs may separate netting portfolios under a single EMNA. This allows the counlerpruties to eparate uncleared 
swaps that are subject to the final rule from swaps that are not. Id. 
36 Notably, the rule does not allow the inclusion of"walkaway" clauses intended to pennit lower paymem in tbe 
cvclll of default th,m otherwise required by the rule. CFTC Margin Rule, 1 Fed. Reg. ill 6.55-656. 
37 17C.F.R.§2 .156. 
3 id. 
39 17 C.F.R. § 23.156(b)(l)(ii). 
'10 17 C,F.R.. § § 23.152, 23.157(b); CFTC Margin Rule, 81 Fed. Reg. al 670. 
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agreement enforceable under the laws of the relevantjurisdiction. 41 The custodial agreement 

must prohibit rehypothecating, repledging, reusing, or otherwise transferring the collateral to 

another party. 42 

lnter-a.ffi/;afe Swaps 

The Margin Rule does not require initial margin for swaps between CSEs and affiliates 

that are swap entities or financial end users "inter-affiliate swaps") so long as "[t]he swaps are 

subject to a centralized risk management program that is reasonably designed to monitor and to 

manage the risks associated with the inter-affiliate swaps," and "[t]he [CSE] exchanges variation 

margin with the margin affiliate .... "43 

THE MARGIN RULE COST-BENEFIT Co SIDERATION 

Lmv, Policy & Practice 

Section l 5(a) of the Commodity Exchange Act requires tbe CFTC to evaluate costs and 

benefits of a proposed action in light of: ( 1) protection of market participants and the public; (2) 

efficiency competitiveness, and financial integrity of futures markets; (3) price discovery· ( 4 

sound risk management practices; and (5) other public interest considerations. 44 

The Commission has written guidance interpreting the cost-benefit requirement to allow 

for broad discretion to, among other things, omit quantification of costs, to give greater weight to 

any of the five enumerated considerations, and to put fmward a rule notwithstanding its costs. 45 

The Commission's guidance also relies on Executive Order 13563 's direction that each federal 

agency' (1 propose or adopt a regulation only upon a reasoned determination that its benefits 

justify its costs (recognizing that some benefits and costs are duficult to quantify); [ and] (2) 

develop its regulations in a manner to impose the 'least burden on society. "' 46 The 

'11 17 C. F.R. § 23.J 57 C)(2). 
'1! 17 C.F.R. § 23.J57(c)(l). 
113 A prior version oftbe rule requfred iDitial margin for iDler-affiliate swaps. The exemption was added in IJ1e final 
nile, along with the two conditions for obtaining the exemption. The two conditions were reconuncndcd by public 
commenters and arc similar to conditious that were previously established by the Commissiou wben providing an 
exemption from the clearing requirement for certain inter-affiliates swaps. 17 C.F.R. §23.159(a)(l): FTC Margin 
Rule, 8 l Fed. Reg. at 673. 
11~ 7 U.S.C. § 19(a)(2). 
•1~ CFTC issued guidance for proposed and final rules. CFTC, G11idance on and 1'e111pla!efor Prese11fing Cos/­
Benefit Ann~ysesfor .ommission R11Iemald11gs (September 29, 2010); CFTC, Sra_Q'Guidance on ost-Benejil 
Consideralions for Final Ruler11akings under the Dodd-Frank Act (May l 3. 2011). Bolb are attached as appendices 
to the June 2011 OIG Repon. 
46 Exec. Order No. l 3,563, 76 Fed. Reg. 3821 (January 21, 2011 ). Exec. Order 13,563 supplements Exec. Order 
l 2 866, 58 Fed. Reg. 51735 (October 4 1993). These executive orders do not apply to tbc CFTC. 

AMERICAN 
pVERSIGHT 

7 

15 OMB305FY19187 000000023 



OMB-19-0259-A-000055

l'_ Commodity Futures Tradin .. • Commis. 1( 11 

Office of the Inspector General and 
REDACTED 
FIDE I L 

Commission's written guidance is silent on the statutory proviso that the agency when issuing 

orders or adopting a rule or regulation, "endeavor to take the least anticompetitive means of 

achieving [its] objectives." 47 

In practice, cost-benefit consideration varies from rnle to mle. According to one staff 

member, then-Chairman Massad changed the cost-benefit approach to allow more flexibility for 

divisions, and cost-benefit consideration has become more of an ad hoc approach. 

Cost-Benefit Consitlerfltion for the Mflrgin Rule 

The CFTC's cost-benefit consideration states that the Margin Rule "should mitigate the 

overall credit risk in the financial system, reduce the probability of financial contagion and 

ultimately reduce systemic risk."48 The cost-benefit consideration further states that margin 

serves as "a first line of defense," allowing a CSE to "absorb the losses" from a counterparty 

default.49 The cost-benefit consideration also states that margin serves as a risk management tool 

by limiting the amowit of leverage that either counterparty can take, so and may incentivize the 

move to centralized clearing of swaps. 51 These direct effects contribute to reducing "the 

possibility of a systemic event. "52 And by protecting the financial system the Margin Rule, in 

nun, potentially mitigates spillover to the broader economy. 

Amount a11d Qual'ily of Margin Collateral 

The Margin Rule requires calculation of initial margin based on a ten-day close-out 

period because ten days is, according to the cost-benefit consideration, an appropriate period "to 

ensure that a non-defaulting party has sufficient time to close out and replace its positions in the 

event of counterparty default." 53 The cost-benefit consideration concedes that the ten-day close­

out petiod may lead to excessive initial margin, but speculates that most of the instruments that 

can be liquidated in less than ten days are likely being cleared, so the costs associated with 

excessive margin may be limited. 54 

~7 7 U.S.C. ~ 19(b). 
'18 CFTC Margin Rule, 81 Fed. Reg. al 6 '9. 
49 id. 
sold. 
SI ld. 
5~ ld. 
53 Id. at 685. 
54 Id. Tbe Commission decided against setting separate close-out periods for different asse1 classes or instnunents 
because of the operational burden on marke1 participants and the added oversigbt burden on lbe Commission. CFTC 
Margin Rule 81 Fed. Reg. al 658. 
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The cost-benefit consideration addresses not only the amount but also the quality of 

margin collateral_ In times of financial stress, lower quality assets tend to be less liquid, 

potentially making it difficult for non-defaulting entities to use. If only highly liquid collateral 

were allowed, CSEs would be less likely to incur a loss following default from its counterpatty. 55 

However, an overly restrictive standard might drain liquidity from the counterparties out of 

proportion to the risk reduction. The cost-benefit consideration also acknowledges that the initial 

margin requirement creates a new, added cost to CSEs-the cost of acquiring and maintaining 

appropriate collateral including the opportunity cost of foregone higher retttrns from alternate 

uses of capital. 56 The cost-benefit consideration suggests the choice of eligible collateral strikes a 

balance between these concerns. 57 

The one effect of the Margin Rule the CFTC tried to quantify is the aforementioned cost 

of acquiring and maintaining financial assets for use as initial margin collateraL The cost-benefit 

consideration took global estimates of total initial margin collateral requirements from two 

international reports,58 and then scaled them by an estimate of the CFT -regulated share of the 

global uncleared swaps market to obtain a range for the likely total amount of initial margin 

collateral needed by the swap market participants within the CFTC's jurisdiction. 59 This range 

was then converted to costs by multiplying three different estimates of the yield differential 

between higher-yield, riskier assets of a typical portfolio, and the kinds of Iow-Iisk low~yield 

assets acceptable as margin collateral. The three estimates of the yield differential varied from 25 

basis points to 160 basis points. 60 Based on its assessment of accuracy, the cost-benefit 

consideration puts the cost of the final mle within a range of $290 million to $2.05 billion. 61 

55 Jd. at 686-687. 
56 ld. at 682. 
57 The cost of posting initial margin will depend on whether the CSE already owns the requisite margin or needs to 
raise additional funds to secure the assets. As the cosrs of fi.mding rises relative to the rate of rentru 011 the collateral, 
the greater the cost of posting collateral. CFTC Margin Rule, 81 Fed. Reg. at 684. 
53 ee BCBS/lOSCO, Margiri Requirements for Non-Cenlralzv Cleared Derivatives: econd onsultnlive Docmnenl 
(Basel. Switzerlaud: Bank for International Settlements. February 2013): CFTC Margin Rule, 81 Fed. Reg. at 690-
691. 
s9 Tbe agency first estimated t.llc U.S_ share of globaJ 1mclearcd swaps at 570,1,. Then, using Swap Da1a Repository 
("SDR'') data on interest rate swaps, which the agency asserts represents tl1c majority of uncleared swaps' notional 
value, ii calculated a scaling factor of 25% to capl1U'e tbe CFTC-rcgulated share of the US market Tl1e agency 
acknowledges its esUmates may be over- or under-inclusive, bul argues they are likely conservative because tbey do 
not apply the 8 billion MSE threshold or exclude swaps with a non-financial end-user counterparty. CFTC Margin 
Rule, 81 Fed. Reg. at 690-692. 
60 Tbe cost-benefit consideration arg11es !hat, due to the idiosyncratic capital strncna-e of CS Es, :rn expm1sivc 
opportunjty cost estimate is necessary 10 capture lhe foll-range ofpotcmial costs. CFTC Margin Rule, 81 Fed. Reg. 
a'l 92. 
61 id. at 69 L. 
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The cost-benefit consideration does not provide a quantification of the funding costs 

associated with variation margin. However, it acknowledges that the variation margin 

requirement imposes additional costs on CSEs and finaacjal end users, who may have to adjust 

their portfolios to ensure timely access to eligible variation margin. For CS Es the cost-benefit 

consideration asserts that the cash requirement for variation margin "could have minimal impact" 

because CS Es already use cash to exchange variation margin, 62 and for a CSE that has a 

"relatively flat swap book," 63 the cost-benefit consideration expects the cash-only requirement to 

be small.64 On the other band, a number of CSEs will ueed to "convert non-cash collateral 

collected from financial end users into cash to post to their swap dealer and major swap 

participant counterparties." 65 One potential solution, as ptlt forward in the cos1-benefit 

consideration, is for a CSE to use a repurchase agreement to convert the non-cash collateral into 

cash. However the cost-benefit consideration notes that, during a financial crisis, repo markets 

dry up and CSEs may not be able to get access to cash; in order to avert technical insolvency, the 

agency recommends SEs secure a committed repo agreement which provides them the right to 

enter into a repo agreement. 66 

For non-CSE financial end-users, the cost-benefit consideration states that the final mle 

expanded, in response to public comments, 67 the list of eligible collateral beyond cash, ''which 

may reduce funding costs." 68 Tl,e cost-benefit consideration also notes that' the final rule 

includes a minim.um transfer threshold of 500,000, which should mitigate some of the 

administrative burdens and counter-cyclical effects associated with the daily exchange of 

variation margin, without resulting in an unacceptable level of uncollateralized credit risk." 69 

Administrative Costs 

The cost-benefit considerat1011 discusses a number of administrative cost issues 

associated with the margin requirements-since the per-entity costs related to complying with 

the rule will vary depending on the in.frastrncture, and other difficulties associated with 

quantifying administrative costs the agency determined it too difficult to quantify, so provided a 

62 CFTC Margin Rule, 81 Fed. Reg. al 6 7. 
63 A "relatively ilat book'' has few positions or positions tbal moslly net out. 
61 CFTC Margin Rule, 81 Fed. Reg. al 693. 
65 Because U1e rnle allows for non-cash variation margin collateral with a financial end user, the agency expects 
po1ential collateral mismatch in tbe market Id. 
G6 ld. 
67 CFTC Margin Rule, 81 Fed. Reg. al 6 6. 
68 id. 
(,9 id. 

AMERICAN 
pVERSIGHT 

10 

18 OMB305FY19187 000000023 



OMB-19-0259-A-000058

U_S Commodity Futures Tradin .. • Commis. H n 
Office of the Inspector General 

REDACTED 
and ' !DENT L 

qualitative djscussion instead. 70 The cost-benefit consideration notes it expects a number of 

aspects in the rule to mitigate the administrative cost impact, including minimum thresholds and 

the expanded list of ehgible collateral. 71 The cost-benefit consideration also believes the largely 

hannonized rules between the Prndential Regulators will potentially lower administrative costs. 72 

The agency-is also striving to provide for greater "lead in" times to allow industry more 

time to construct compliance systems-the agency believes that by giving industry more time to 

plan buildouts, firms should be able to reduce operational errors and costs. 73 The cost-benefit 

consideration then goes on to itemize the key documents related to administering the Margin 

Rule, illcluding: self-disclosure documents, credit support annexes ("CSAs"), and tri-party 

segregation of margin collateral. 74 

Effects on liquidi~y and Hedging 

The agency acknowledges that 'l'equired margin may reduce the availability of liquid 

assets for purposes other than posting collateral and therefore affect the ability of CSEs to 

engage in swaps activities and financial end users to manage or hedge the risks arising from their 

business activities." 75 The rule tries to mitigate the CS Es costs "with initial margin thresholds, 

expansion of eligible collateral for variation margin for financial end users, and minimum 

transfer amount." 76 

The cost-benefit consideration also notes that some market participants may, in response 

to the costs of the Margin Rule, substitute away from swaps in favor of other fmancial 

instruments, including futures and cleared products that require less margin. 77 The cost-benefit 

treats this as a positive result, but observes that "this may result in basis risk given the 

standardization of these products." 78 

Netting 

The cost-benefit considerntion states 'The eligibility criteria for netting are consistent 

with industry standards currently being used for bank regulatory capital purposes, which should 

reduce the administrative costs that would be incurred in connection with any renegotiation of 

1° CFTC Margin Rule, 8J Fed. Reg. al 693. 
71 id. 
71 ee CFTC Margin Rule, 81 Fed. Reg. at 689,693. 
73 id. at 693. 
74 id. 
75 Jd. at 689. 
76 Jd. 
77 CFTC Margin Rwe, 81 Fed. Reg. al 689-690. 
78 Jcl. al 689, fu. 398. 
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the terms of existing netting agreements.,, 7t The Commission admits that not allowing netting 

across asset classes increases the initial margin burden on industry but believes this js warranted 

given cross-asset class correlation break down during times of stress. 80 Additional risk-exposure 

requirements include maintenance of a robust risk-control process to ''re-evaluate, update, and 

validate" the model to ensure compbance with the Commissiqn s baseline reqttiremeots. 81 The 

cost-benefit consideration acknowledges these measures may result in additional costs to CSEs. 2 

HarmonLation 

The agency highlights the global nature of the uncleared swaps world and the need to 

reduce "significant disparities in margin rules' by hannonizing its rule with other domestic and 

foreign regulators to prevent competitive disadvantages and potential regulatory arbitrage: 

The Commission also notes that the final margin rule, like other requirements 
under the Dodd-Frank Act, could have a substantial impact on the relative 
competitive position of market participants operating within the United States and 
across various jurisdictions. U.S. or foreign firms could be advantaged or 
disadvantaged depending on how the Commjssion's margin rule compares with 
corresponding requirements under Prudential Regulators' margin regime or in 
other junsdictions. To mitigate undue competitive disparities, the Commissjon, in 
developing the final mle, harmonized the final rule with those of the Prudential 
Regulators and the BCBS-IOSCO framework. 83 

The cost-benefit consideration states that the ommission found no indica6on of "material 

differences in the costs and benefits discussed herein between foreign and cross-border swaps 

activities of CSEs and financial end users affected by the rule," and as a result the cost-benefit 

consideration "applies to all swap activities, domestic and cross border, to which the final rule 

applies." 84 In a footnote, however, it recognizes that "[a]s foreign jurisdictions put in place their 

own margin mles in the future, the existence of these ru1es may affect the costs and benefits of 

the Commission's rules for foreign CSEs and financial end users." 85 

79 Id. at 686. 
80 ld. at 685. 
8t ld. 
82 ld. 
83 ld. at 690. 
~·1 Id. at 682. 
~5 Id. al 682, fu. 359, 

AMERICAN 
pVERSIGHT 

12 

20 OMB305FY19187 000000023 



OMB-19-0259-A-000060

Conunoc ity Futures Tradin .. ' Commi . H n 
Office of the Inspector General 

OISCUSSJO 

REDACTED 
rnd O FlDENTI L 

In previous OIG reviews of the CFTC's cost-benefit analyses. we opined that OGC takes 

a narrow view of the legal requirements for cost-benefit consideration, that "Commission staff 

view section 15(a) compliance to constitute a legal issue more than an economic one," and that 

such a view does not "enhance the economic analysis." 86 We maintain the view that the CFTC 

has an inadequate institutional commitment to robust economic and quantitative analysis of its 

rnles, irrespective of whether its cost-benefit consideration satisfies statutory requirements. 

Tl10rough and objective cost-benefit analyses of new rules would improve the economy and 

efficiency of the Commission s regulatory program. 87 

We believe rigorous economic analysis is necessary to produce a substantive and reliable 

cost-benefit analysis for proposed mles of a financial regulatory agency. This is true even when 

the CFTC has been commanded by Congress to implement a rule. And it is true even when the 

CFTC is crafting its rule pw-suant to a detailed international framework that the CFT 

rulemakin 0 tean1 participated in creating. A substantive analysis and estimation of costs and 

benefits-both seen and unseen, intended and unintended-educates Congress the public 

market participants, and the agency itself. The CFTC should be institutionally committed to 

laying fmth its analysis and expectations in sufficient detail not only to permit, but to invite, 

criticism and future review. 

In presenting our analysis below, we wish to emphasize that tl1e rulemaking team 

members and cost-benefit contributors recognized the many issues we raise, but were hampered 

by significant data limitations and a lack of institutional commitment to the identification and 

quantification of costs and benefits, thus depriving the Margin Rule of the kind of analysis one 

might expect from an economic regulatory agency. 88 

Economic Analysis 

A thorough consideration of costs and benefits, based on rigorous economic analysfs, 

enables regulators to recognize when markets are operating sub-optimally, to identify the nature 

of the market failure, to discem what kind of intervention is appropriate and to evaluate the 

likely effects of various policy options. A well-done cost-benefit analysis presents for the 

benefit of the public, Congress, market participants and the CFTC itself, evidence and 

86 Aprif 20ll OlG Report. 
87 OIG has a mandate to detect and preveot waste and abuse, and to recolllinend policies designed 110 promote the 
economy, efficiency, and effectiveness ofthe CFTC. ee 5 U.S.C. App. s 2(2). 
Ms For further ruscussion or shortcomings in cost-benefit analysis at financial reguJatory agencies see He ter Peirce, 
Economic Ana~p ·ts bJ Federal Financial Regula1ors. 9 George Mason J. L, Eco . & PoL'Y. 569 (20 l 3). 
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djscussion of the market failure, the reasoningjustifying the regulation, and the likelihood the 

regulation will benefit the market sufficiently to outweigh the costs imposed on market 

participants. 

The CFTC's published consideration of costs and benefits for the Margin Rule fails to 

provide such economic analysis. The cost-benefit consideration does not effectively explain the 

nature of the market failw-e being addressed by the rule, other than by reference to the financial 

crisis and the undefined catch-all term "systemic risk." 89 And it is often baldly asserted or merely 

assumed that the Margin Rule will produce the intended benefits. 90 Meanwhile, discussion of 

costs is mostly restricted to some immediate practical concerns like the cost of funding margin 

collateral and some changes made between the proposed mle and the final rule in response to 

public comments. Other types of compliance costs are elided. 91 Unintended consequences 

potentially undercutting the systemic benefits of the Rule are mentioned cursorily if at all. Sucb 

an asymmetric treatment of costs and benefits is inappropriate iu an objective examination based 

on rigorous economic thinking. A comparison of the pre- and post-Margin Rule regimes-not to 

mention other rule variations or policy alternatives-requires symmetric assumptions and 

analysis to reach reliable conclusions about costs and benefits. 92 

In the subsections that follow, we expand on the above summary criticism via some 

observations relating to the complexity of financial markets and the work1ngs of the Margin 

89 or does it question whether the systemic risl<s being addressed by the Rule stem from existing regulations. the 
alteration of which might be more of a salutary change than the addit.ion of further regulations. 
90 For example, the cost-benefit consideration says that "[ujnder the final rnle, the market and the public will benefit 
from the required collateralizat.ion of uncleared swaps. More specilically, the margin requirements should mitigate 
the overall credit risk in the financial system, reduce the probability of financial contagion, and ullimately reduce 
systemic risk" (emphasis added). CFTC Margin Rule, 1 Fed. Reg. at 689. Similarly, the cost-benefit consideration 
provides no support for the scope oftl1e definition of financial end-user "imended to capture those market 
participmlts that by fue nan1re and scope of their financial activities present a higher level of risk of default and are 
integral to the financial system, and thus pose greater risk to the safety and soundness of their CSE counterparties 
and the stability of the :financial system." Id. at 682. 
91 For example, the cost-benefit consideration does not make the kind of compliance estimates like those done for 
the proposed CFTC Regulation Automated Trading, 81 Fed. Reg. 85334, 85366-80 (''Reg AT"). T11e Reg AT cost­
benefit consideration estimated various compfomce costs, such as computer hardware and software, personnel, 
training and certifications, contract revisions, etc. Id. The absence of compliance cost estimates in the Margin Rule 
cost-benefit consideration is particularly noteworthy in light of reports that market panicipants were struggling to 
revise credit support annex ("CSA") agreements ahead of the March I, 2017, deadline for posting variatiou margiJi. 
See, e.a., Hauoah Murphy. Derivatives int/11 ·try cnl/s/01· new trading rules to be delayed, fiHancial Times (Febmary 
8, 2017 (" ... only a hand fol of the hundreds of asset managers affected have the right legal paperwork."). The 
CFTC ultjmately granted relief prior to the deadline. Joe Re1mison, U, delay derimth es rules fo avoid market 
di rup1ion, Financial Times (February 14, 20 L 7). 
92 On the importance of symmetric assumptions in ,malyzing policy regimes, see Thomas W. Hazlett, David Porter, 
Vernon Smith, Radio peclrum and /he Disntplive lari~v o/Ronald oase, 54 J. L. & ECON. SJ26, SL56 ("Wbat 
Coase fundamentally contTibu!ed was n symmetric analysis of property regime choices, explaining that the costs of 
tbc price system were real, bul so were !he costs of any alt"emative .... Coasc argued for analytical symmetry on 
logical groWJds."), discus inf( R. H. Coase, The Prob/en, of ocial ost, ]. L. & Econ. l (1960) arid R. H. Coase 
17w Federal Communications Comnlission, 2 J. L. & ECON. I ( 1959), 
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Rule. Our intent is not to pass judgment on the wisdom of the Margin Rule itself, but to 

emphasize how the Rule, and the pubLic' s understanding of the Rule, might have profited from a 

thorough cost-benefit analysis grounded in economics. 

Systemic Risk 

A central goal of Dodd-Frank is to reduce systeruc risk, and the Margin Rule is intended 

to further that goal by reducing counterparty tisk in uncleared swap agreements and deleveragjng 

swap dealers. 93 The cost-benefit consideration asserts or assumes that the Margin Rule will 

substantially reduce systemic risk, but it does not analyze the general claim with any skepticism 

or analytical rigor, nor does it attempt to quantify the size of the systemic risk reduction. 94 

Numerous decisions made in crafting the Rule, whether imposin0 costly mandates on market 

participants, reducing implementation costs, exempting certain institutions from various 

provisions, or setting particular thresholds and time frames, were made with an eye toward 

mitigating systemic risk. But there is no actual analysis of any of these decisions; tbe CFTC does 

not "show its work." 

There is good reason to be skeptical of unexamined assertions that the benefits of the 

Margin Rule will be as pronounced as necessary to justify the costs imposed on the market. 

While we do not doubt that margin can act as a prophylactic against certain sources of systemic 

risk, it is conceivable that the Margin Rule will not have nearly as great a risk-reducing effect as 

expected, or will impose greater costs than anticipated, due to the complexity of financial 

markets and the behavioral responses of market pruiicipants. Moreover, it is possible that the 

Margin Rule will have unintended consequences that exacerbate or create other sources of 

systemic risk. 

Correlatively a thorough and convincing cost-benefit analysis might show that the 

Margin Rule does not go far enough. Perhaps, for example it would support the view that inter­

affiliate swaps should not have been exempted from initial margin requirements. 95 Io July of 

2015, rulemaking team leader John Lawton and team member wrote a memo to 

then CFTC Chaim1an Massad arguing that the omission of initial margin requirements for inter-

93 CFTC Margin Rule, 81 Fed. Reg. al 6 l. 
9•1 E.g., the cos I-benefit consideration states. "The financial crisis of 2008 has had profound and long-lasting adverse 
effects on the economy, and therefore reducing the potential for another systemic event provides significant, if 
unquantifiable benefits." Id. 
95 The proposed mle "would bave required two-way initial margin and variation margin for swaps between CSEs 
and affiliates that were swap cnlities or financial end users.' CFTC Margin Rule, 81 Fed. Reg. at 673. Staff 
indicated then-Chairman Massad was responsible for the decision •(o make the change exempting inter-affiliate 
swaps. 
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affiliate swaps undermined the rule's efficacy.% Their view did not prevail but the cost-benefit 

consideration provides no analysis or justification, just the conclusory statement: 

The Commission believes that the Prudential Regulators' approach, which 
requires swap dealers subject to the Pmdential Regulators' margin rules to collect 
only for-initial margin, would be too costly to the extent that the subject inter­
affiliate trade is viewed as shifting risks within the consolidated group. 97 

The lack of analysis seems inexplicable in light of staffs view of the counterpruty risk 

represented by inter-affiliate swaps. The memo to the Chairman states: 

Given that inter-affiliate trades equal approximately 50% of all uncleared swaps 
at the large dealers it is possible that for many CSEs, the largest single 
cow1terparty is an affiliate. 1n these cases, measured in terms of magnitude, if not 
likelihood, the largest counterparty risk such CSEs face is with an affiliate. 98 

The lack of analysis also seems strange given the consensus on the importance of rule 

harmonization and the statutory requirement for cooperation among the financial regulatory 

agencies. 99 

Markel Liquidity 

A possible effect of imposing margin requirements 011 uncleared swap deals is a 

reduction in market liquidity.100 Because of the new margin costs associated with entering into 

an uncleared swap agreement, finns will be wming to engage-in fewer such agreements. This is 

to some extent, an intended effect 101 that like] y results in a less 1 iquid market with fewer 

available counterparties. Less liquidity and fewer available counterparties can reduce the ability 

of firms to hedge risk, increasing the cost of swap deals, and reducing efficiency in the market 

for uncleared swaps_ rn_ These costs are explored in the cost-benefit consideration only cursoriJ y. 

96 internal Memorandum from John Lawton and to Chairman Massad, Uncleared Margin Rules 
lnler-a.fflliale Swaps (July 24. 2015) (on file wiU1 OIG). 
97 fd. 
98 Id. 

~9 Tbe internn\ 1nemo to tbc Chairman bigblighted the fact 111at tbe Pmdential RcguJators were 001 exempting inter­
affiliate swaps: "The Act imposes equal rcsponsibiUty on fue Commission and tbePrudcutial Regulators to use 
margin requirements to ensure the safety and soundness of SDs and MSPs. But differing treatment of inter-affiliate 
swaps would make SDs subject to tbe Prndenlial Regulators safer than SDs subject to lhe CFTC. The Act requires 
tbat the rules of the CFTC and the Prndential Regula1ors be comparable 10 the maximum extent practicable. But 
differing treatment of inter-affiliate swaps could result in different requirements for 50% of the market." id. 
100 Tbe Commission implicitly acknowledges the mle may constrain liquidity by staling the eligible collateral mlcs 
may be overly restrictive. CFTC Margin Rule 81 Fed. Reg. al 6 6-687. 
101 "Margin rules for m1cleared swaps are designed to ... Limit the amount of leverage that can be undertaken by 
CSEs (and otber market participants. in tbe aggregate). CFTC Margin Rule 81 Fed. Reg. at 681. 
102 Notably, it affecls one oftbe lS(a) factors-price discovery. 
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Moreover, mitigation ofrisk in the uncleared swap market may simply reflect the transfer of risk 

to other areas of the marketplace. Such effects can increase systemic risk elsewhere perhaps 

hidden from regulators. 

The rulemaking team and cost-benefit contributors are of course, aware of such 

possibilities. But the cost-benefit consideration does not give due considerntion to the size of the 

imposed costs from reduced market liquidity· nor does it address the possibility that the assumed 

reduction in counterparty risk from uncleared swaps might fail to reduce overall systemic ris~ 

either because the mle b·ansfonns counterparty risk into liquidity risk or because the rule spreads 

systemic risk elsewhere. A thorough cost-benefit analysis cannot pass over tbe indirect costs or 

treat the presumed reduction of systemic risk in the target market as a presumptive reduction of 

systemic risk in loto. 

Procyclicalily 

Margin requirements can be 'procyclical' in nature in the sense that margin payments 

may be most needed, and more difficult to make, when the safe assets accepted as margin 

collateral are costly to obtait,. 103 Fiscal crises can create significant volatility in asset_prices_ 

Tightening credit markets along with unanticipated increases in margin requirements can make it 

progressively more difficult to obtain margin collateral. 104 ''[O]pportunity costs per dollar of 

initial margin tend to grow in crisis periods as rjsk prernia increase yields on risky assets and a 

flight to quality increases demand for-and hence the price of-risk free assets eligible as 

collateral, depressing their yields." 105 Traders respond to increases in margin by reducing their 

positions, and the loss of trades can exacerbate price volatility, further ex.acerbating the 

procyhcal issues. 106 Consequently in a period of elevated financial stress, margin requirements 

ca11 act as an accelerator of systemic risk rather than dampening the financial stress effects. 107 

103 See lSDA, initial Margin.for No11-Cemra/ly Cleared Swaps: Understanding /he 5)1ste111ic Implication· 
(November 2012). See Craig Pirrong, Clearing and Collateral Manda/es: A New liquidity Trap?, 24 J. APPLIED 
CORP. FCN. 67 (Wi.otcr 2012). 
w1 ee NERA Economk Coosulling, Cost-Benej1t Analysis of the 'FT, ·s Proposed Jvfargin Req11ire111e11lsjor 
Uncleared Swaps (December 2, 2014 ). http://www.nera.com/pub licarions/archi ve/2014/cost-beuefit-aualysis-o f-the­
c1lc-s-proposed-margin-reguiremeuts..hlml_ 
105 Id. 
JOG Id. 
107 The problem of market illiqt1idity in times of financial stress is ofpartieular imporlru1ce for CSEs, wbo may need 
to convert non-cash colJateral collected from financial end-users into cash 10 post lo swap dealer coumerpart:ie . 
Ordinarily, CSEs migh! make use of repurchase agreemems, or "rcpo." But ''li]n times of severe financial stress, the 
repo market may 1101 provide access to marke! parlicipanLs. If this happens, a CSE may not be able lo turn noncasb 
colh.ueral into cash which might cause technical defaults. ' CFTC Margin Rule 81 Fed. Reg. at 693. R.al:ber than 
providing subs!anlive analysis of the poteu1ially negative systemic effects, the cost-benefit consideration brushes 
this concern aside: "In order to a:void technical defaults, a CSE may elect to pay for a committed repo agreement 1J1at 
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Put differently, the margin requirements, by attempting to reduce counterparty risk, may 

potentially create new and unforeseen liquidity risks in the marketplace. 108 

The cost-benefit consideration does not directly discuss the potential procyclical effects 

of the Margin Rule either as a potential cost or as a possible counterargument to the claimed 

benefit of reduced systemic risk. In interviews, some members of staff acknowledged that the 

Margin Rule has these procyclical effects, that such effects are an unavoidable consequence due 

to the nature of margin, and that some fums may be pushed into default and bankruptcy in 

certain circumstances where the fim1 would have survived in the absence of the Rule. But staff 

maintained that, although certain individual firms may be weaker in times of high financial 

volatility, the system as a whole will be stronger. 

Homogenized Risk 

The Margin Rule provides two methods for determining the amount of ini6al margin to 

be posted. One method is by reference to a table in the rule. The other method is via statistical 

models having certain attributes specified by the rule. 109 

Because initial margin is set according to a forward-looking and probabilistic calculation, 

based on the costs incurred in the event ofa counterparty default as well as potential future 

volatility, specifying regulatory parameters for caJculating initial margin is both a theoretical and 

practical challenge. Regulatory definition and approval of acceptable models may be 

unavoidable, if initial margin is to be mandated, and yet such definitional detail can potentially 

lead to l10mogeneity in the quality and scope of industry risk-modeling. Put differently, an entire 

industry may be incentivized to treat (or ignore) the same sources of risk in the same general 

manner. Such homogeneity can, in turn, increase systemic risk in the event that a risk 

materializes that was systematically ignored or underestimated. 

As it turns out, industry did pursue the development of, and has now coalesced around, a 

standardized model developed by the International Swaps and Derivatives Association ("ISDA", 

"the ISDA model') for calculating margin, 110 though many dealers have more sophisticated 

models for internal risk management. A standardized model does have significant benefits for 

market participants. If each firm were to use its own model there might be frequent disputes 

over initial margin amounts, particularly in cross-border swap agreements governed by multiple 

gives !hem the right lo enter into a repurchase agreement for a fee at a predetermined repo mte (presumably at a rate 
significantly above the normal repo rate)." Id. 
108 ee Craig Pirrong, Clearing nnd Colla/era! M.andnres: A New Liquidi(v Tl'ap?, 24 J. APPLIED CORP. FJN. 67 
(\1/inlcr 20 l2). 
io9 CFTC Margin Rule, 81 Fed, Reg. at 686_ 
J 10 ISDA, 'IMM: Frum Pri11cipl ~ tu Model Speciji.cation (Marcb 3, 2016). 
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jurisdictions~ or there might be a "race to the bottom," where finns undercut their competitors' 

initial margin demands to create a cost advantage. A standard model also makes it easier for 

smaller finns to forecast required margin, and facilitates model approval by regulators. fSDA 

and CFTC staff believe that a standard model will enable firms to accurately forecast liquidity 

needs from margin calls, efficiently resolve disputes between parties, and streamline government 

compliance issues. 

But staff acknowledge there is potential for the model to ignore or underestimate 

particular types or sources of risk. 111 A direct result is that the entire industty may face 

insufficient initial margin in the event of defaults caused by the materialization of underpriced 

risks. An additional concern is that the reduced cost of ce11ain swap deals relative to others due 

to lower initial margin requirements per a model underpricing certain risk factors might 

incentivize an industry-wide move toward those very swap deals whose risks are underpriced, 

i.e .. , a move toward greater assumption ofrisks the industry is blind to_ n.2 This can potentially 
. . . kin mcrease systetn1c ns . -

Reliance on a single base model geared toward a single regulatory specification may be 

of fi.Lrtber concern because it can mislead regulalors as well as market participants. This may be 

especially true here because the CFTC has essentially outsourced model approval and oversight 

to the NF A. 114 CFTC staff are hopefol that backtesting will capture the majority of issues before 

they become problematic, and oversjgbt of the simulated initial margin model does, in theory 

allow CFTC or NF A staff to require add-ons and/or multipliers that increase the required initial 

margin above what the model calculates. But it may be too rosy an assumption that future 

oversight wiJI be so perceptive and proactive. 115 Among other challenges, staff indicate that the 

CFTC's data limitations will severely hinder its ability to help monitor the model. 

111 We have already heard from a risk analyst in DCR that there is evidence of the initial margin model undervaluing 
cetiain classes of swaps and therefore producing lower margin calculations. 
112 For example, assume the simulated initial margin model undervalues the relative risk factors for a particular asset 
c1ass. T11e model would require less initial margin on agreements involving that asset class, reducing the total cost of 
entering inlo an agreement relfll ive to those involving properly risk-priced asset classes. Market participants would 
be incentivized by tbe lower relative cost to engage in transactions involviog Lbat asset class. 
11J Some observers argue tbat an important factor in the 2007-08 financial crisis was Basel risk-weights making the 
relative price of mortgage-backed securities cJ1eaper relative to other sectu-ities. Banks' internal models showed low 
probabilities of default due to incon·ect risk-valuations of mortgage backed securities. See Jeffrey Friedman A 
Pe1fec1 Storm of Jg11nrance, CalO Policy Report Vol. ' 'Il No. 1 (January/February 20 I 0), 
hnps://objccLcato.org/sites/cato.org/fiJ es/serials/files/pol icy-rcport/2012/2/cpr32n l -1.pdf. 
114 See, e.g., National Futures Association, Nolice 10 111e111ber (March J 0, 2016), 
hnps:/ /www.nfa.f-utures.org/ncws/newsNotice.asp? ArticlclD=4 705. 
115 We discuss time inconsi tency issues forther below in the subsection "Time Inconsistency and Imperfect 
fmplemeotalion.'' 
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Regardless, the discussion of the rule and the cost-benefit consideration do not address 

the potential perils of industry reliance on a single base] ine model or of mandating models that 

assume future financial crises exhibit risk profiles similar to past crises. To the extent currently 

used models depend on the risk profiles of recent crises and fnture crises being substantially the 

same, the Margin Rule's mandate may, by "fighting the last war,' leave the agency blind to the 

next one. 116 

Hedging, Ri.sk Compen •afion & Collateral Tran .formation 

One consequence of imposing margin requirements is that firms must bold more margin­

elig1ble assets than they would otherwise maintain. This is acknowledged by the Margin R11le's 

cost-benefit consideration., and indeed motivates the calculation of the cost of collateral 

maintenance. 117 But two impl·ioations stand out that remain relatively unexamined in the cost­

benefit consideration. 

One implication, acknowledged in interviews with staff, is that the cost of margin may 

incentivize firms to alter their behavior in ways that m1dermine the systemic benefits of the 

rule. 118 Firms may move away from uncleared swaps into other financial instruments with lower 

costs. 119 The cost-benefit consideration appears to treat this as a mitigation of the cost of the 

Margin Rule, 120 but if the alternative financial instruments provide an inferior hedge of risk, the 

behavioral response may undermine the predicted systemic benefits of the rule. Or finns may 

compensate for the lower returns on the margin collateral they hold by moving to higher-yield 

(but riskier) assets, elsewhere in their portfolio, a practice known as "risk compensation." 121 

Finns responding to the margin requirements with potentially unobserved endogenous alterations 

to their capital structure may reverse the assumed leverage-reducing effects of the Margin Rule 

unde1mining the asserted systemic benefits of the mle. 

116 See, e.g., Jeremy C. Stein, Ovel'l,earing in Credit Mal'kels: Origins, Mea uremenf, and Policy Responses, speech 
at the ''Restoring Household Financial S1ability after the Great Recession: Why Household Bal,mce Sheets Matter' 
research symposium (Feb. 7, 2013), ht:tps:/ /www .federal reserve. g,ov/newseyems/speech/stein20 l 30207a.htm ( 'O oe 
is naturally incljJ1cd to look at data on shon-term debt Jjkc rcpo, given its prominence in U1c recent crisis, But 
precisely because it is being more closely monitored. there is the risk that next time armind, tbe short-term claims 
may take another form."). 
117 CFTC Margin Rule, 81 Fed. Reg. at 683-684. 
J 18 A behavioral response lo a regulation tbat dimini bes tbe intended benefits oftbe regulation is sometimes caUed 
the Peltzrnan Effect. ee Sam Peltzman, 71ie IJ/jecrs of Auro1110bile Safely Reg11latio11, 83 J. POL. ECON. 677 ( J 975). 
119 We address some po sible consequences below in the subsection 'fncentivizing Cleared Products." 
12° CFTC Margin Ruic, 81 Fed. Reg. at 684, 689-690. 
121 ee Craig Pirrong, !earing nnd ollaleral Mandnies: A New Liquidity Tl'ap?, 24 J. APPUED CORP. FIN. 67 
(Winter 2012). ("Reducing lcvcrngc in certain trades does not ucccs arily reduce the total amoullt of systemically 
risky leverage in the system due !o llle ability of market paiiicipants to substitute aHerua1ivc forms ofleverage for 
tba1 squeezed out of derivatives trade.''). 
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The other related implication is that finns need to hold more pledgeable, low-yield 

financial instruments than they otherwise would and to do so may involve the exchange of 

riskier assets for safer ones acceptable as margin collateral. 122 This is called "collateral 

transfo1mation." 123 We have already discussed how, in times of severe stress, market participants 

may not have access to liquid markets to achieve their funding needs, but an additional point 

here is that the collateral transfotmation involved in financing margin payments has the potential 

to spread risk around the fmancial system in unexpected ways. 124 In times of stress, the systemic 

effects of collateral transformation may be as problematic as if the riskier assets had been used as 

margin collateral with the counterpa1ty in the first place. indeed, a Federal Reserve Board 

governor noted a few years ago that collateral transfmmation "is exactly the kind of activity 

where new regulation could create the potential for rapid growth and where we therefore need to 

be especially watchful." 125 

The cost-benefit consideration does not seriously engage with these potential unintended 

consequences of the Margin Rule. 

Redisfribulion of Default Risk 

The cost-benefit consideration states that margin reduces cotmterparty risk by providing 

secutity to the non-defaulting party. 126 This seems straightforward-the non-defaulting party's 

otherwise unsecured claim to the benefits of the swap agreement are in effect converted to a 

secured claim, i.e. secured by the posted margin collateral. But that claim on a subset of the 

defaulting counterparty's assets a.fortiori leaves fewer assets for other creditors of the defaulting 

fum. 127 Thus, the Margin Rule may, to some extent, merely transfer credit risk to other creditors 

by re-shuffling the order of compensation in the event of a firm bankruptcy. Whether or not tl1is 

results in a net reduction in systemic risk in the financial system as a whole, as opposed to the 

uncleared swap market standing alone, is an issue not addressed by the cost-benefit caJculation. 

122 "lo this case rwhen a dealer needs to convert ooo-casb collaterals collected from financial end users into cash to 
post variation margin], a CSE may use a repurchase agreement to turn non-cash co'llaterals into cash." CFTC Margin 
Rule, 81 Fed. Reg. at 693. 
123 ee, e.g., Tracy AJloway, Wall 11·eel ·s v.1lesf fdeo. Financial Times (March 4, 2014) 
https://www.fi.com/conteu.l/409a3 I 7?-7203-1 le2-886e-00144feab49a. 
12'1 A salient example is tl1e story ofrepo agreements involving mortgage-backed securities and credil default 
obligations. Gary B. Gorton and Andrew Metrick. SecuriNzed Banking and /he Run 011 Repo, 104 J. FIN. ECON. 425 
(2012). 
125 Jeremy C. Stein, OJ;erl,earin in rec/ii Markels; Origins, Measuremenl, and Policy Respon ·es, speech al the 
"Restoring Household Financial Stability afier the Great Recession: Why Household Balance Sheets Matter" 
research symposium (Feb. 7, 2013 ), https:/ /www.federalreserve.gov/newscven[s/speech/stein20130207 a.him. 
116 CFTC Margin Rule, 81 Fed. Reg. at 681. 
127 ee Craig Pirrong, Clearing and Colla/era/ Mandate·: A New Liquidi Trap?, 24 J. APPUED CORP. FIN. 67 
(Winter 2012). 
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The international regulatory consensus stated that one reason to impose margin 

requirements on uncleared swaps is to incentivize a move toward central clearing. 128 CFTC staff 

confirmed in interviews that that was one purpose of the Margin Rule. The cost-benefit 

consideration says that the Margin Rule "may" incentivize a move to cleared swaps. 129 Although 

there are many benefits of central clearing, we note two concerns underdeveloped by the cost­

benefit consideration. 

First standardized swaps may not provide as efficient a hedge as an OTC swap tailored 

to a firm's idiosyncratic risk profile. Standardized products might leave some residual, or 

"basis," risk unhedged. 130 Of course, a firm could then enter into a separate OTC swap to cover 

this residual risk, what some call a ''djfferential swap" or "basis swap," so perhaps there would 

be minimal effect on overall hedging by fim1s. But that doesn't mean there are no costs or 

unintended consequences associated with incentivizing cleared over uncleared products. 

Economists we spoke with disagreed markedly over how much systemic risk would be posed by 

the residual risk in differential swaps, and consequently over whether margin requirements are 

needed for them. 

Second although clearinghouses provide important benefits-e.g., simplifyin 0 the web 

of financial dependencies facilitating netting a11d other operational efficiencies, acting as a 

guarantor of trades reducing counterparty and liquiclity risk, 131 reducing settlement costs, etc.­

pusb.ing more swaps into central clearing has significant systemic implications. 1n particular 

central clearing "may also create a network of exposures that is more vulnerable to a single point 

iw BCBS/IOSCO, Margin requirements for non-cenlra/(11 cleared derivatii e • (March 2015), at 3, 
http://www.bis.org/bcbs/pub1/d3 l 7.pdf. The international framework and the agency acknowledge that only 
standardized derivatives are suitable for central clearing, leaving a substantial number of non-standardized swaps in 
the uncleared world. 
129 CFTC Margin Rule 81 Fed. Reg. at 689. As lbc Margin Rule notes, however, "it may oot be the case that the 
regulatory m.inimum required initial margin on an uncleared swap will always be larger than the initial margin 
required on any related cleared swap as margining practices vary among DCOs." CFTC Margin Rule, 81 Fed. Reg. 
al 656; ·e.e al ·o Samim Ghamarni and Paul. Glassernrnn, Does OT Deril'alives Reforlll lncentivize Ce111ral 
Clearing?. Columbia Bu mess School Research Paper No. 16-53 JtLly 26. 2016) (coucludi.ng that OTC reforms did 
nol create a cost incentive in favor of central clearing) https://www.financialresearch.gov/wor.king-
papcrs/2016/07 /26/does-otc-dcri vates.reform-inccntivize-central-cJearing/. 
130 RICHARD HECKINGER, IVANA RllfFINl, KIRsTIN WELL UNDERSTANDCNG DERIVATIVE : MARKETS AND 
INFRASTR CTI.JR.E 27-38 (20 J 4). A footnote in the cost-benefit consideration recognizes that "this may resull in basis 
risk given the standardization of lhese products., but no analysis follows. CFTC Margin Rule 81 Fed. Reg. at 68 
fu. 398. 
131 But see Darrell Duffie and Haoxi.ang Zhu, Does a Cenlral leari11g oimle,parlJ Reduce oimlerparfJ Risk?, 
Rock Center for Corporate Governance at Stanford University Working Paper No. 46; Stanford University Graduate 
Scllool ofBusiness Research Paper No. 2022 (April 28, 2011), https://ssm.com/abstract=U48343. 
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of faih1re." 132 As Ben Bernanke has stated, "[T]he flip side of the centralization of clearing and 

settlement activities in clearinghouses is the concentration of substantial financial and 

operational risk in a small number of organizations, a development with potentially important 

systemic implications." 133 Some commentators have suggested that, with the reliance on central 

counterparties (''CCPs") we are replacing systemic tisk from ''too-big-to-fail" banks with 

systemic risk from "too-imp011ant-to-fail" CCPs. 134 

At a minimum, the cost-benefit consideration should acknowledge the possible 

unintended consequences of inceativi.zing a move to cleared products, including any moral 

hazard and adverse selection problems that may arise, pa1ticularly from th prospect of 

government bailouts of CPs in a financial crisis. 135 

lntera lion $fleets 

There may be important but tmconsidered and unintended consequences of the Margin 

RLtle due to the fact that market participants must comply with numerous other laws, regulations, 

order of the CFTC and other domestic regulators, and of regulators in foreign jurisdictions. A 

reliable cost-benefit analysis should explore the possibility that such interaction effects between 

the Margin Rule and other legal authorities may augment the costs faced by market participants 

and diminish the risk-mitigating benefits of the rule. 

One obvious source of potential interaction effects is impetfect internationa] 

harmonization of margin rules. J.JG Minor~seemiug disharmonies can impose unexpected costs on 

132 Samim Ghamami and Paul Glassennan, Does OTC Derivatives Reform lncenli ize Central Clea,-ing? Cohunbia 
Business School Research Paper No. 16-53 (July 26, 2016) ht1ps://www.fiuancialresearch.gov/working-
papers/20 l 6/07 /26/does-otc-derivates-reform-incentivize-central-clearing/. ee also J. L. Yellen, lnterco11nected11ess 
and .Sj stemic Risk: Lessons from the Financial O·isls and Policy implications, remarks at the American Economic 
Association/ American Finance Association Joint Luncheon (San Diego, California, 20 lJ) 
httpsJ/www.federalreserve.gov/newsevents/speech/yellen20130l04a.btin. 
133 Chairman Ben S. Bernanke, Clearinghouse.s. Financial Stability, and Financial reform, speech at the 201 l 
financial Markets Conference (April 4, 20 L l ). 
hnps://www.federalreserve.gov/newseventsJspeech/bemanke20110404a.hlm. An fnlematiooal Monetary Fund paper 
also concluded measures ofsystemie risk may potentially increase iflarge CCPs onJy clear certaiu s1.a.ndardized 
products, negatively affecting the uet exposure rhey face. For example, :ifa fam has an' in the money" standardized 
contrac1 and an "out of the money' non-standardized contract, the 1wo positions offse1 one another if they arc both 
oo tl1e firm's books; however. the netting between the two contracts cannot take place if 011e of tl1e coutracts is sent 
to a CCP. Manmohan Singh, Collateral, Neiling and .S)1s/e111ic Risk in the OTC Derivalil e,s Market, IMF Working 
Paper No. I 0/99 (April 2010), httpsj/papers.ssrn.com/sol3/pnpers.cfm?abslract id=l590712. 
HI ee. e_g., Frou.kelien Wendt, Central coimterparties: addressing their loo ir11porta11f ro fail nalure, 4(1) J. FCN. 
MKT. INFRASTRUCTURE 59-84 (2005). 
9' ee Chairman Ben S. Bernanke, Clearing/louses. Financial tabilily, a,1d} inan ·ial Refor/11, speech given at the 
20 l l Financial Markets Conference (Apdl 4 201 l ), 
Imps://www.fcderalrcscrvc.gov/newscveuts/speech/bernankc20110404a.htm. 
136 As noted previously, ilie cost-benefit consideration found no "material differences in the costs and benefit 
dfacussed herein between foreign and cross-border swaps activities ofCSEs and financial end users affected by tl1c 
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finns.137 They can also undermine protections against systemic risk. When the Margin Rule was 

fmalized in December 2015, then-Chairman Massad said: 

[W)e must make sure that inter-affiliate transactions are not used as a loophole or 
as a means to escape the obligation to collect margin from third parties. This 
could occur, for example, if an affiliate in a j11risdiction that does not have 
comparable margin requirements enters into a swap with a third party without 
collecting margin, and then enters into an affiliate swap to transfer that risk. Our 

I . . . d d 11s ru e imposes a strong antt-evas1on stan ar . -

The concern was that unmargined risk from a swap trade in a foreign jurisdiction involving a 

U.S. entity's foreign affiliate could be imported into the U.S_ via an unmargined inter-affiliate 

swap with a domestic U.S. affiliate. In May 2016, the CFTC finalized the Cross-Border RLLle, 139 

which creates a regime for how the Margin Rule should apply to cross-border swap trades and 111 

particular, the circumstances in which compliance with a foreignjurisdic6on's margin 

requirements can substitute for compliance with the CFTC's requirements in cross-border trades. 

The benefits of the domestic Margin Rule depend on the vitality of ''a strong anti-evasio11 

standard," and in particular on the Cross-Border Rule and the comparability determinations that 

will be made pursuant to it. We discuss this topic further in the next subsection. 

Other potential sources of interaction effects include the policy choices of other 

regulatory agencies. [n our discussion with CFTC staff, some dismissed procyclicality issues by 

asserting that liquidity crunches are properly dealt with by the Federal Reserve. An OCE 

economist who worked on the cost-benefit consideration, for example, stated that he was told not 

to include procyclicality concerns in the cost-benefit consideration, that the Margin Rule's main 

objective is to mitigate counterparty risk and any potential monetary issues in a crisis are not a 

CFTC issue. While it is true that the Fed is responsible for liquidity injections when needed, it is 

nevertheless inappropriate to dismiss the increased procyclical effects of margin by assuming 

that the Fed will conduct policy optimally. Some commentators argue that the Fed made crucial 

n~e," CFTC Margio Rule, 81 Fed Reg, at 682, but ooted 1.hat "[a]s foreign jurisdictions put io place U1ciJ: own 
margin rnles in the future, 1he existence or these mies may affect the costs and benefits oflhe Conunission's niles 
for foreign CSEs and financial end users." ld. at 6~2. fn. 359. 
137 Some market participants complain that a disparity in the timing requirement for collateral posting between the 
U.S. (T+ 1) and Europe (T+2) can result in additional fundmg costs. ee Lukas Becker, Margin rule mishtolch 
spawns new VM funding cost for lmJ side, Risk.net (March 29, 2017), 
lmps ://www.risk.net/de riv ati vcs/ 45 077 61 /ll'largin-mlc-mi smatch-spa wns-new-vm-funding-cost-for-buy-side. 
igg Chairman Timothy Massad, Slalemenl of 7rairmcm Timothy Massad, Final Rule on Margin.for Uncleared 
waps U.S. CFTC Speeches & Testimony December 16, 2015), 

hnp://www.cftc.goy/PressRoom/SpcecbesTcstimony/massadstalemcntl 2 I 61 Sd. 
139 Margin Requirements for Uncleared Swaps for Swap Dealers and M~tjor Swap Participant -Cross Border 
Application oftbe Margin Requiremems 81 Fed. Reg. 34 18 (May 31. 2016). 
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policy mistakes in 2008 that exacerbated the financial crisis and deepened the recession. 140 

Procyclical effects of margin may magnif-y a policy error by the Fed in a time of crisis. 

These are j11st two of many potential interaction effects. The cost-benefit consideration 

recognizes the possibility of regulatory arbitrage and stresses tbe need for tight accordance with 

Prudential Regulators' rules as well as with international regulators' regimes. Yet it does not 

elaborate on the likely effects of the dissonant treatment of inter-affiliate margin by the CFTC on 

the one hand and the Prndential Regulators and certain foreign regulators on the other. Nor does 

the cost-benefit consideration assess how deviations from the established nom1s of the 

international framework, inconsistency in cross-border application of the standards created by 

the Margin Rule, and interaction with the multitude of other laws and regulations on the books 

will affect the asserted systemic risk-mitigatiog benefits of the rule. 

Time lncon istency and lmpe1:fec/ ltnplementation 

A mle is only as good as its implementation and enforcement, and the consideration of 

costs a11d benefits is only as good as the accuracy of its assumptions about future implementation 

and enforcement The CFTC will make numerous post-Margin Rule decisions that will affect the 

operation of the rule. If future decision-makers within the CFTC have opinions regarding the 

proper application of the Margin Rule that differ from what was asswned in the drafting of the 

ruJe and in the cost-benefit consideration, the costs and benefits of the rule may be dramatically 

different from what was originally expected. This is an example of what is called "ti.me 

in consistency." 141 

This is not merely an abstract point-decisions that affect the underlying cost-benefit 

analysis and efficacy of the Rule have already come up in the context of a cross-border 

application of the Margin Rule. As noted in the previous section, when the Margin Rule was 

passed, Chairman Massad asserted that the Margin Rule "imposes a strong anti-evasion 

standard" ensuring that "inter-affiliate transactions are not used as a loophole or as a means to 

escape the obligation to collect margin from third patties." But less than a year later, several 

members of tbe Margin Rule rulemak:ing team, among others at the CFTC were questioning 

whether that "strong anti-evasion standard" had survived, in light of the Commission's Japanese 

i 4o See. e.g., Scott Sumner, T/1e Fed and the Greal Recessio11, Foreign Affairs (May/June 2016); David Beckworth 
and Ra01esb Ponnuru, ubprimeRea ·011ing on Housing, The ew York Times (Jan. 27. 2016)· Matthew O'Brico 
How l/1e Fed Lei the World Blow Up in _008, Tbe Atlantic (Feb. 26, 2014); Binyamio Applebaum, Fed Misread 

risis in 2008, Records how. Tbe New York Times (Feb. 21, 2014). 
i 4• Time ii1consislency refers to situations where a decision-maker has different preferences or faces differem 
inceDJive regarding the making of a commitment at one time and the keeping of that commitment at some lime iD 
the fl.1lure, leading lo inconsistent behavior. ee Film E. Kydland, Edward C. Prescott Rules Ra1h r than Di -crelio11: 
The Jnconsislency of Oplimal Plmis, J. POL. ECON. 85(3):4 73-492 (June 1977). 
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comparability determination of September 2016. That detennination found Japan's margin 

regime "comparable" on 9 out of 10 faotors. 142 But several Margin Rule team members 143 

believed strongly that the determination was wrong on several accounts, that it was foreordained, 

that the supporting analysis made factual, analytical, and interpretive errors, 144 and that the 

determination "leaves a big hole" in the Margin Rule, not only putting domestic U.S. finns at a 

competitive disadvantage but more importantly enabling risk to be imported into the U.S. 

financial system via the precise ''loophole" the Chairman warned against. 145 

Though we express no judgme11t on the substantive coITectness of the Commission's 

Japanese comparability determination our review certainly suggests that the process for making 

the comparability determination involved a level of scrutiny inconsistent with what was 

anticipated by the rulemaking team and cost-benefit consideration when the rule was written. 14r, 

A careful cost-benefit consideration should take into accmi.nt such time inconsistency and 

other somces of uncertainty about foture implementation, such as interpretive ambigu.ity147 and 

142 CFTC, Comparability Determination for Japan: Margin Requirements for Uncleared Swaps for Swap Dealers and 
Major Swap Participants, 81 Fed. Reg. 63376-95 (September 15, 2016). "Japan does not require collection or 
posting of inilial or varia1ion margin between consolidated affiliates. The Commission's rules require collection and 
posting of variation margin and, in some cases, collection of initial margin between consolidated affiliates." CFTC 
Fact Sheet. Comparability Deter111ination.forlapa11 Uncleared wap Margin Rules.for 'ubsli/11/ed Co111plia11ce 
Purposes, (Sep1.ember 8, 2016). 
w We asked each member of the rulemaking team for their opinion 011 the outcome oftl1e Japanese determination. 
No member of the t.cam who expressed an opinion to us suppons the detennination. 
144 Ru1emaking team members who object to the comparability determination argue variously that Japan's treatment 
of non-affiliated third-party custodianship, Liming of senlement, and non-netting and non-segregation jurisdictions 
should have resulted in the Japanese n~e being found not comparable in more areas. We additionally note that 
Commissioner Bowen dissented from the Commission s comparability determination. Commissioner Sharon Y. 
Bowen, Dis enfing-Stale111ent Re: Comparability Deter111ination.for Japan: Margin Requirement.for Uncleared 
Swaps.for Swap Dealer.· and Major Swap Participants (September 8, 2016). 
1~5 Oue rulemak:i11g team member wrote in an email at the time oftbe Japanese comparabilily detennination lbat "it 
would lead to a significant loophole, as most consolidated financial groups would book !heir swaps wilh 
counterpanies in non-nening and non-segregationJurisdictionlsJ (e.g., China) to !heir Japanese affiliate.' The 
implication is that, because of the comparability determination, a subsequent swap between a U.S. CSE and its 
affiliate iu Japan would not require i11itial margi11 and so tbc umiiargiued cotullerparty risk from the origiual S\ ap 
would effectively be imported into the U.S. financial system. 
146 Tbe most· pcrplcx.ing of the pcculinr facts surrounding the process for 1tbc comparability detcrmiuatfon was tbe 
lack of inclusion of the rulcmaking team, all of whom were still at the CFTC. 
147 Oo tbc eve oflhe public hearing and final vote on 'lhe CFTC s Japanese comparability determination, the Office 
of General Counsel disagreed with drafted statements !be Chainnru1 intended '!o ma.kc at the public hearing regarding 
!be opcralion of the Margin Rule and Cross-Border Rule in light of the comparability determination. Ifthc Chainnan 
and the autbor of lhc comparability detcnuination can have an understanding of the ndes that differs markedly from 
!bat of lhc Office of General Co1msel, it seems likely tbere will be future i'oterpretjve disagreements among market 
participants seeking to comply with lbc mies and regulators seeking to enforce tbe rnlcs. 
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principal-agent interest divergence. 148 Future implementation will be imperfect, potentially 

affecting costs and undermining asserted benefits. 

The foregoing subsections provide a sampling of .issues that make regulat01y activity 

more complicated and far less straightforward than the cost-benefit consideration presents it to 

be. While we do not venture a guess as to what a robust economic analysis would conclude about 

the relative costs and benefits of the Margin Rule, we do believe such an analysis is vital when 

justifying the mle to the public the marketplace, and Congress. In the next section we turn to 

the inadequacy of the CFTC's data infrastructure, which further exacerbates the ability of the 

CFTC to perfonn a rigorous economic treatment of costs and benefits. 

Data & Q11antitati,1e Ant1lysis 

The financial system is highly complex, and its daily operations produce large amounts of 

information. The CFT would undoubtedly benefit from using quantitative analysis in support of 

its rulemaking and cost-benefit efforts. But in the absence of transparent, reliable, and readily 

available data, quantitative analysis has no purchase-estimating and weighing the costs and 

benefits of a proposed policy change becomes a wholly qualitative endeavor. Without a baseline 

understanding of pre-change institutions and activities, post-change measurement of the actual 

policy effects is likewise difficult. 149 Furthermore where systemic rjsk reduction relies not 

simply on the changes in market behavior induced by a rule but also on ongoing regulatory 

oversight by the CFTC, inadequate data can undermine the oversight task and cripple the entire 

regtme. 

Om interviews of CFT staff make clear that a lack of adequate swaps data frustrated 

attempts to understand and quantffy the economic consequences and effectiveness of the Margin 

Rule and its possible alternatives. In numerous interviews, members of staff lamented the low 

quality and quantity of swaps data and were disappointed by the unwillingness or slowness of 

CFTC leadership to take action to remedy the situation. The result, in the case of the Margin 

Rule, was a rulernaking effort some characterized as akin to flying blind, and a cost-benefit 

consideration almost devoid of quantitative analysis. Among other examples, the various 

thresholds found in the mle, such as the $8 billion Material Swap Exposure threshold, were set 

arbitrarily, rather than pursuant to numerical analysis. 

w As noted above, the CFTC has outsourced initial margin model review to the Nalional Futures Association. The 
NFA has different institutional incentives from the CFTC. The cost-benefit consideration does 001 address the 
adverse conseqnences that may stem from a divergence of interests between a principal and its agent. 
M9 Further exacerbating tbe issues surroundi11g U1e absence of symmetric analysis discussed above. 
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Documentary evidence corroborates staff's opinion about a general institutional failure to 

pursue high data quality in support of the agency's mission. A June 2016 Division of Clearing 

and Risk ("DCR") internal report on lmcleared swaps data, for example, states that DCR 's stress­

testing program is significantly hampered due to the poor quality of uncleared swaps data. 150 The 

report discusses uncleared swaps data quality for five asset classes a11d finds only two to be of 

good quality; the other three were fotmd to be ''essentially unusable." is i The proportion of 

missing positions ranged from 22% to 88%. Other problems included: outdated mark-to-market 

valuations; illogical or impossible values; incorrect product classifications: incorrect cleared 

status; and an unworkable misb mash of tirm ID fonuats. 152 TI1e OCR rep01t concludes by Doting 

that uncleared risk "has remained mostly opaque," and that trillions of dollars of notional 

positions are ''unpriceable" and represent an ''unmeasurable amount of risk." 153 

This situation appears to stem from a failure of leadership at the CFTC. According to the 

same D R report, 'ongoing oversigbt of SDR data quality within D R bas been limited ... and 

widespread errors have been allowed to persist for years .... [R]epo1ti11g requirements did not 

specify sufficient fields for pricing and did not define field attributes .... ' 154 In response to 

criticism of the agency's data efforts, then-CFTC Chairman Massad said that the CFTC thought 

the industry would, in response to reporting requirements, come up with data standards itself_ 155 

The effects of poor data quality go beyond the Margin Rule, because the Margin Rule 

operates in conjunction with other mles, such as the clearing mandate and forthcoming capital 

requirements. The lack of transparency into systemic risk in the uncleru·ed world therefore 

undermines the entire regulatory project of which the Margin Rule is one component. For 

example, we were told that DCR currently does periodic stress-testing and related surveillance 

activities in the cleared space-but most of the firms that participate in the cleared space also 

participate in the uncleared space. The agency's blindness to the risks associated with a 

pa1ticular firm's tmcleared positions leaves the agency hamstrung when attempting to monitor 

the swaps market in a holistic manner. 

15° CFTC. DCR Uncleared Data Quality Repm•r (2016) (on fiJe with OIG). 
151 Id. 
152 Firm IDs appear in multiple formats, aod tile agency lacks a complete firm ro LabJe. 
153 Id. 
1s4 Id. 
15 "But buildmg an effident system 10 collect and analyze data from this market is an enormous undertaking, and 
there is more work to do. Cm-rently, for example, there is consjdcrable variation in how different piliticipa.ots rcpon 
the same fields to SDRs, and how the SDRs tllernselves transmit information to the CFTC. When the rules were first 
wriLten, the Agency purposely ctid.n t prescribe exactly bow each field should be reported - for a mon.ber of reasons. 
First, when the agency issued tile reporting rules, we didn't yet have any data !o inform our views. And second, wc 
expected the industry to develop standardized terms. That, uufortunately, did not lrnppen." Chairman Timolby 
Massad, Teslimon) B~fore the U, •. House 0111r,1.ilree on Agricu/1ure U.S. CFTC Speeches & Testimony (February 
l O 2016), http://www.cflc.gov/PressRoom/SpeechesTestimo11y/opamassad-41 . 
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It seems inexplicable that a regulatory agency would impose data-reporting obligations 

on industry but fail to coordinate witb industry to estabiisb tbe data and formats needed to 

facilitate the reg1ilatory program. But that appears to have happened, leaving the CFTC unable to 

rely on repo11ed data for quantitative analysis in support of rulemakings like the Margin Rule. 

The CFTC can, if it chooses, make ad hoc requests to industry for data that would facilitate 

rulemakings, as we were infonned was done for tbe Appropriate Minimum Block Sizes 

mlemaking. 156 An important caveat is that these types of data requests must be thought of at the 

outset of the rulemakingprocess. Nothing like this was done for the Margin Rule, which left tbe 

rulemaking team and its economists with an unusable data set, precluding any meaningful 

quantification in the cost-benefit consideration. 157 

RECOMMEND A TIO S 

1: The CFTC Should lnclu,le a Thorough, Objective, anti Rigorous Economic Antllysis, 

At/opting Symmetric Assumptions about Alternlltiue Policy Regimes and Relying on 

Quantitative Anlllysi • Where Possible 

When considering the costs and benefits of a rule, we recommend the CFTC first 

establish a baseline view of market behavior; specify in detail the market failure that justifies the 

proposed intervention; and consider whether the market failure stems, in whole or in part, from 

existing policies or regulations. We fmiher recommend the CFTC apply assumptions 

symmetrically and consistently across all considered policy options, including retaining the 

status quo; analyze, and quantify where possible, the likely direct and indirect effects and 

potential unintended consequences of the mle; and, to the greatest extent possible, clearly state 

expectations and estimates regarding the response of market participants to the passage of the 

new rule. Issues not amenable to analytical scmtiny, due to data or other institutional constraints, 

should be highlighted; issues not amendable to quantification should still be qualitatively 

examined with equal rigor; and cost-benefit analysis should be frank in presenting what might go 

wrong with a given rule_ 

156 CFTC. Final Rule, Procedures to Establish Appropriate Minimum Block Sizes for Large Notional Off-FaciliLy 
Swaps and Block Trades, 78 Fed. Reg. 32866 (May 31, 2013). 
m The importance of thinking about data needs at the outset is of utmost importance. For example, even where 
existing SDR data is ' clean," it can be of limited usefulness where lhe data consist of mere notional values which 
provide lillle insight into the level of risk exposure in the market. Two counterpartics may have millio11s of dolJars in 
notional value within various swap agreements with each oilier, but the amounl al risk may be a tiny fractfon of tbe 
notional. 
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We further recommend that every rule be subjected to periodic retrospective analysis, to 

gauge whether the rule is having the intended effect at reasonable cost. Even where a rule bas 

immediate and clear salutary benefits, periodic assessments retain value-the efficient operation 

of markets is dynamic and ever-changing, requiring reexamination and verification of governing 

rules. A thorough cost-benefit analysis that establishes a baseline and examines potential 

consequences in a systematic manner facilitates such retrospective reviews, and in turn, 

retrospective reviews help calibrate and improve future cost-benefit analyses. 

We further believe that rulemaldng teams would benefit from greater investment in 

economic knowledge at the CFTC. We recommend the CFTC shift its personnel investment 

toward more economists and analysts in the business divisions, and establish the Office of the 

Chief Economist (''OCE") as a source and repository of juried economic researcb fostering 

greater understanding of CFTC-regulated markets. The importance of a well-fimctiooing OCE 

that focuses on long-tern, peer-reviewed, published economic research carrnot be overstated­

every issue we explored in our discussion can be a topic of long-term research. OCE should 

encourage and nurture research, not only by its own staff but by outside economists, via calls for 

papers, hosted symposia, etc., all with the purpose of edifying the agency and the public on 

issues related to the regulatory mission. A productive OCE can provide a broad and deep 

reservoir of knowledge and understanding about financial markets that n,lemaking teams and 

cost-benefit analyses can draw on. 158 

2: The CFTC Should Focus Resources on Improvi11g Dllta Quality, Emplwsizing Productive 

Collaborlltion Among the Busbiessl)ivisions, OCE, am/ ODT, to Improve Cost-Benefit 

An11/ysis of New Rules 

Our recommendations regarding cost-benefit analysis depend on the CFTC's ability to 

Llllderstand the markets it regulates. We therefore recommend the CFTC focus on, and provide 

institutional suppmt for, improving its entire data infrastructure, inclucling recognition of data 

needs, data reporting mandates on industry, data acquisition standards and fonnats, data storage 

and processing, data quality assurance, and data processing and analysis. We understand the 

CFTC is pursuing organizational and other changes, so we limit our recommendation to actions 

that would specifically improve the data available for cost-benefit analysis. 

158 We have previously higWighLed OCE's insufficient focus on long-term economic research and its po1ct1lial 
screening of politically sensitive topics. CFTC OIG, Follow-up Report: Review o_f 1/Je ommodity Futures Trading 
Commission's Response lo Allegations Pertaining lo I/re Ojfke of I/re hie/ Economisl (January 13, 2016) ("Follow­
Up OCE Report"). We continue to hear similar concerns from OCE staff. We note that CFTC Management at the 
time of our Follow-up OCE Report responded that our "agenda' of long-tenn ccononlic research withfa OCE js 
"impractical." CFTC, Manage111e11r Respon e lo the Draj} JG [Follow-Up OCE Reporl} (December l 8 20 LS), at 2. 
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We recommend rulemaking teams focus early in the rulemaking process on identifying 

the kinds of data needed to establish a baseline understanding of the market and to analyze the 

effects of potential po hey choices. We recommend that rnlernaking teams then prioritize 

acquisition of such data by the most appropriate means at their disposal, including by requests to 

market participants and via well-constructed industry surveys. 159 And we further recommend 

continued identification and gathering of data that would aid in retrospective analysis of rule 

efficacy. 160 

With proactive and effective data-gathering, mlemaking teams can rely on more 

quantitative and analytical guidance during their rule-de elopment efforts. Moreover, the cost­

benefii analysis enabled by data availability will be more verifiable and reproducible, enabling a 

richer discussion within the CFTC and with Congress the public and the marketplace. 

The Margin Rule, and other regulatory rules, impose significant costs on our financial 

institutions and markets. The public deserves robust economic analysis that dete11nines whether 

the costs borne by society are outweighed by the actual benefits that will materialize, not the 

purpotied benefits intended by the rule-makers. The CFTC should provide a thorough, objective, 

and rigorous analysis of costs and benefits, with quantification where possible, to justify its 

mlemakings. 

159 We believe lhe CFTC's economists and analysts arc capable ofidenlifying 1he data reqtiired to support an 
effective regulatory regime. 
160 Identifying what data will be needed lo assess the fu.11 effects of a ruJe is an important reason why the cost-benefit 
consideration should anticipate and ponder indirect effects and potential uoinrended consequences oftbe rule. 
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CFTC Management Response to the OIG Report 
Dated April 6, 2017 Regarding a Review of the Cost-Benefit 

Consideration for the Margin Rule for UncJeared Swaps 

Introduction 

CFTC Management is pleased to have the opportunity to review and respond to the 

CFTC's Office of the Inspector General's (OIG) review of the cost-benefit cliscussion in the 

CFTC's margin rule for uncleared swaps (hereafter ''Report" . The Commission published the 

final margin mle 011 January 6, 2016 (hereafter 'Margin Rule"). 1 The followi11g management 

response briefly describes the OIG's Report, and then responds to the OIG's concerns and 

recommendations. 

Summary of tbe OIG Report 

A. The OJG indicated Iha/ lhe Commission's economic a11alvsis for the Margin Rule could 
have been more robust. 

The OIG remarked that the Commission had discussed most of the nine economic areas 

that the OIG identified as relevant topics for the Margin Rule's cost-benefit discussion. The 

OIG, however, added that the Commission should have elaborated and suggested that the 

discussion should have been more nuanced. The nine economic areas were: (1) Systemic Risk 

(2) Market Liquidity; (3) Procyclicality; (4) Homogenized Risk; (5) Hedging, Risk 

Compensation & Collateral Transformation; (6) Reclistribution of Default Risk; (7) Incentivizing 

Cleared Products; (8) Interaction Effects; and (9) Time Inconsistency and Imperfect 

Implementation. 2 

1 81 Fed. Reg. 636 (Jan. 6, 2016). Tile Commission's initial proposed margin requiremeDls were published oo April 
28, 20ll, al 76 Feel Reg. 23732. The Commission re-proposed margin requirements in response to and in 
c,oosideratioo of ioteruatiooal margin standards in Seplember 20 l4. 79 Fed. Reg. 59898 (Oct. 3, 2014). 
2 Each area is identified as an itaJicized sub-section io the OIG Report. See Report at pp. 15-27. 
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B. The OJG commented that the waps data reported to the Commission, and the 
ommission s data collection processes are flawed. 

The OIG remarked that the Commission has been "hamstrung when attempting to 

monitor the swaps market in a holistic manner" because the Commission has received poor­

quality, error-ridden data from regulated entities in the cleared and w1cleared swaps markets. 3 

The OIG also said that tbe. Commission appeared to lack the commitment to rectify the data 

problems. The OIG added that in the interim the Commission could make ad hoc data requests 

to industry for future rulemakings. 

C. The OJG ofjered Lwo recommendations lo the Commission for improving /he co t-benefit 
discu. sions for fi1ture rulemakings and swaps data quality. 

The first OIG recommendation has three components. The first component focuses on 

the execution of funrre rulemakings; it recommends that the ommission clearly specify the 

market failure that the rulemak:ing addresses and it identifies several elements that the economic 

analysis supporting the rnlemaking should incorporate. A second component recommends that 

the Commission perform pe1iodic retrospectives to monitor the cost-effectiveness of finalized 

rules. The third component counsels the Commission to invest in retaining more economists and 

analysts, and to establish the Office the Chief Economist ("OCE") as a sow-ce oflong-term, peer­

reviewed, published research that fosters a greater understanding of CFTC-regulated markets. 

The second OIG recommendation centers on data. The OIG recommends that the 

Commission provide institutional support for improving its entire data infrastmcture, and 

recommends that Commission rulemaking teams determine early in the process the types of data 

necessary for setting baselines and assessing the effects of policy choices. In addition. the OIG 

recommends the continued collection of data for retrospective reviews of rules. 

3 Report at p. 28. 
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CFTC's· Management Response 

A. Legal Context 

The OIG specifies that its aualysis in the report "does not make any cJajms with respect 

to the legal sufficiency of the CFTC's cost-benefit consideration.' 4 Similarly, CFTC 

Management's Response in Section B should not be viewed as an assessment or descriptio11 of 

the CFTC's legal obligations. Notwithstanding the Report's djsavowal of discussing legal 

issues CFTC Management notes that the Report's recommendations differ in at least two 

important respects from the CEA's requirements. 

The first difference relates to the scope of the statutory cost-benefit requirement, set forth 

in Section l S(a) of the EA. Under that Section, the CFTC must, before issuing a regulation, 

"consider the costs and benefits of the action of the Commission." 5 The phrase "action of the 

Commission" is an important liootation. Under controlling case Law, it means that the 

Commission must consider the costs and benefits of the actions over which it has discretion. 6 

The Report appears to suggest that the Commission should also consider the costs and benefits of 

actions commanded by Congress. 7 That is not a legal requirement. Courts, including the D.C. 

Circuit, have explained that agencies are "not empowered" to reconsider those Congressional 

• d s JU gments. 

The second difference relates to the role of quantitative analysis. CFTC Management 

agrees as a policy matter with the Report's emphasis on the impo11ance of data in Commission 

4 Report at 1 n.5. 
'7 U.S.C. § l9(a). 
6 Nol'/ Ass 'n of Mfrs. v. SEC, 748 F.3d 359,370 (D.C. Cir. 2014). 
7 Report at 13. 
s Public Citizen v. Fed. Trade Con11n 'n, 869 F.2d J 541, 1557 (D.C. Cir. 1989); ee also Nat'/ Ass 'n qf'Mji-s., 748 
F.3d at 370 (holding lliat tbe agency correctly did not "second-guess□• thr0l1gh cost-benefit analysis Congress's 
determ.iua1ion "tbat tbe rule's costs were necessary and appropriate in rw-tberiog tbe goals' of tbe legislation)· 
SJFMA v. CFTC, 67 F.Supp.3d 373,431 (D.D.C. 2014) (11olding that tbe CEA did not require "tbe CFTC to 
reconsider whether it was 'necessary'-or even desirable" to apply swaps reguJation lo overseas acli ities, because 
"Coogress made that determination" and "agencies surely do nol have inl1eren1 authority lo secood-guess Congress' 
ca lcutalioos"). 
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rulemaking. The more relevant quantitative data the Commission can collect and use, the better 

the Conunission can tailor its regulations to serve the public interest. 

CFTC Management's commitment to such quantification and rigor, however, does not 

stem directly from the CEA_ The D.C. Circuit has so held. 9 Indeed, courts recognize that 

quantification is not always possible. JO In those situations m1d others, an agency subject to a 

cost-benefit requirement is empowered to proceed on the basis of other reasoned qualitative 

• d u JU gments. 

B. Response to riliques 

The OIG's critiques of the Margin Rule indicate that the Commission's efforts to 

integrate meaningful economic analysis in its rulemakings' cost-benefit discussions have 

improved since the first Dodd-Frank related rules were proposed in 2010. 12 As illustrated 

throughout the Margin Rule, the Commission addressed many of tl1e areas the OIG highlighted 

in the Report's Economic Analy ·i section. 13 We believe that the CFTC Margin Rule 

demonstrates that the Commission is committed to engaging in a thorough consideration of the 

9 11111. o. /11!:,I. 11. 'FTC, 720 F.3d 370,379 (D.C. Cir. 201") (boldjng thal U1e CEA contains "no such requirement" 
and upholding a largely qualitative consideration or costs and benefits). 
10 Id. ("[T)be law does not require agencies Lo measure the immeasurable.") 
11 hamber of 0111merce of U . v. E 412 F.3d 133, 142 (D.C. Cir. 2005)("Tbe fSEC's l decision ool 10 do an 
empirical study does not make that an Wlfcnsoned decision.''); Bell outh Co1p. v. FCC, 162 F.3d 1215, 1221 (D.C. 
Cir. l 999) ("When ... au ageocy is obliged Lo make policy judgments where no factual certainties exist or where 
facts alone do not provide tbe answer our role is more limiled; we require only Lhat the agency so state a11d go on lo 
identify Lbe considerations it found persuasive"). 
12 Tue Cmrunission began proposing Dodd-Frank related mlemakings in tile summer of 2010. See 
< http://www.cftc.gov/LawReguJation/DoddfrankAcUDodd-Frank.ProposedRules/DoddfrankProposedRules >. 

luApril 2011, the OIG began investigating the Commission's efforts to discuss costs and benefits 
associated with Commission rulemakings. See CFTC OIG, An lnvestigalion Regarding Cosl-Benefil Analyses 
Pe,;for111ed by /he Co111111odity Futures Trading Co111111issio11 in Connection with R1.1/emakings U11derlake11 Pursuant 
to the Dodd-Frank Ac/ (Apr. 15, 2011 ), and CFTC OIG, A Review o.fCosl-B 11 iii Analy e P 1jor111ed by tJ,e 
Commodi()' Futures Trading Commission in Connection with Ru!emaki11gs Und rlaken P111·~·ua11/ to the Dodd-Frank 
A I (Jun, 13,201 I). 
13 Tl.le OIG stated that: 

we wish lo emphasiJ.,e I.bat the rulemaking team members and cost-benefit contributors recognized 
the many issues we raise, bul were hampered by significan data limitations and a lack of 
instilutional comm.itmenl to the identification and quantification of costs and benefits, lhllS 

depriving U1e Margin RuJe of the kind of analysis one might ex.peel from an economic regt~atory 
ugeocy. 

Report at p. 13. 
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mle's costs, benefits, and economic outcomes. CFTC Management also concms with the OlG 

that the CFTC, as a market regulator should include economic analysis as an integral pa11 of the 

CFTC's policy decisions. 

We, however, find the OIG's suggestion that rulemakings should assess "time 

inconsistency" and "imperfect implementation" for the purposes of cost-benefit discussions 

curious. 14 The OIG seems to advise that the Commission should examine bypotheticals that 

involve applying a rule imperfectly or in an unintended manner to a scenario and estimate 

hypothetical, rather than potential, costs and benefits, as well as debate the efficacy of a mle. 15 It 

is feasible for the Commission to acknowledge in its rulemakings that the costs and benefits 

might change if a mle is implemented in an unexpected manner in the future, and, then, ask for 

public comment. CFTC Management believes, however, that it would be prudent mlemaking to 

acknowledge and antjcipate reasonable and foreseeable outcomes. 16 This approach will enable 

the Commission to better inform the public and market participants of likely costs, benefits and 

economic consequences of its mies, and give affected parties the oppm1unity to offer meaningful 

comments. 

The OIG Report highlights the Japan comparability determination as an example of the 

Commission's failure to explore "time inconsistency" and "imperfect implementation" as part of 

the Margin Rule's costs and benefits. 17 The OIG also refers to the nilemaking team members' 

dissatisfaction with the detennination as support that the Margin Rule has a loophole caused by 

1'1 Report at p. 25-26. 
15 Id. al 26 (The OIG commen1ed thal: "A careful cost-benefit consideratiou should take iuto account such lime 
inconsistency and other source ofnnceitainty about fitture implementation, such as interpretative ambiguity and 
PirincipaJ-agent interest divergence"). 
6 For example, in 1be Margin Rule's NPRM, U1e Commission staled that it is "seeking comments on tbe costs and 

benefits of not fully harmonizing its rules witl1 those of U1e prudential regulators. Commenter are encouraged to 
discuss !he operational difficulties and Lo quantify, i[praclical." 79 Fed. Reg. at 59925. 
17 Report at p. 25-26. 
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the Japan comparability determination. 18 We recognize that rulemakings· and other Commission 

decisions are informed and honed by discussions between staff, the public, and market 

participants. Yet, as part of the administrative process, the Commissioners vote upon and issue 

the statements of the Commission. ln the situation here, the Japan comparability determination 

was voted on by the same three Commissioners who voted for the Margin Rule. 

Beyond the Margin Rule, CFTC Management is taking steps to be more expansive and 

address alternative economic scenarios in the om.mission's rulemakings. Toward that goal 

CFTC Management will continue to rely on the notice-and-comment phase of the rulemaking 

process among other things. In our view, the rulemakings show that with more in-depth cost­

benefit discussions, the Commission has been able to ask targeted questions on potential 

economic consequences as well as questions regarding quantified costs during the proposal 

stage. 19 In some cases, this has led to more fulsome discussions of costs 1 benefits, and economic 

consequences of rulemakings, in part, because of the public's participation and responsive 

comment letters. CFTC Management believes that public comments add to the richness of the 

Commission's examination of its mies' costs, benefits, and economic consequences. 

In addition, the Commission engages in discussions witb academia and industry via 

Commission advisory committees such as the Market Risk Advisory Committee and Energy & 

Environmental Markets Advisory Committee, and through seminars presented by academics to 

18 Report at p. 26 ("Though [tbc OTGJ express oo judgmenl oo the sttbstantivc correctness of the Commission's 
Japanese comparability determination our review certainly suggest thal the process for making the comparability 
determination lnvolved a level ofscruliny inconsistent with what was anticipated by the rulemaking team and cost­
beDefh consideration when the rule was written.'') 
19 ee, e.g., NPRJvf for Regularion for Auromared Trading, I Fed. Reg. 85334 (Nov. 25, 2016) at 85372, 5374. 
85377 (Commission posed questioL1s regarding costs and beDefits), and NP RM for Cleai-ing Req11inment 
Deler111i11atio11 V11der Sec/ion _(h) of the EAJor lnteres·/ Rate Swap, 81 Fed. Reg. 9506 (Jun. 16, 2016) at 39528-
39534 (Commission included questions regarding costs and benefits . 
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staff 20 The discussions are not confined to the parameters of the mlemaking process. Because 

of that fact, CFTC Management believes that committee meetings and academic seminars are 

usefol for studying and understanding Commission-regulated markets as well as for informing 

policy decisions in general. 

CFTC Management agrees with the OIG recommendation that the Office of the Chief 

Economist should focus on long-term, peer-reviewed, published economic research. OCE 

should be the focal point of long-term projects, by its own staff and in collaboration with outside 

economists in order to edify the agency and the public on issues related to the mission of the 

CFTC. The economic analysis produced by OCE should be geared toward providing a deeper 

understanding of the futures and swaps markets, thus providing the Commission with a better 

understanding of the relevant facts and the trade-offs related to policy choices. Such analysis 

goes beyond a simple accounting of the prices of current costs and benefits, and incorporates 

rigorous analyses of market particjpant behavior, includjng their responses to costs and 

incentives. Relevant analyses should not be limited to a discussion within a particular 

mlemaking document but should reflect continuous, ongoing research activity. 

The Commission's commitment to economic analysis is further evidenced by its FY 2018 

Budget Request where it asked for 15 additional employees for OCE. 21 Addi tionaJ staff and 

funds will enable OCE to develop economic modeling and econometric capabilities that are 

based on data and relevant for analyzing CFTC-regulated markets, prutjcipants, and products. 22 

The Commission specifically expressed that at the requested budget level, it expects "to conduct 

20 Joforrnalion about tbe advisory committees is located al: 
< http://www.c ftc. gov/About/CFTCCommi ttees/index. btm >. 
21 Under the FY 2017 Continuing Resolution, OCE operates witb 12 full time equivalents. For FY 2018 the 
Commission is seeking lo operate OCE with 27 full time equivaleuts. See. CFTC FY 2018 Budget Request at p. 7 
located al< http://www.cfic.gov/idc/groups/pubLic/@newsroom/docm11enls/ftle/cftcbudget20J 8.pdf>. 
22 See generally CFTC FY 2018 Budget Request at p. 30, located at 
< http://www.enc.gov/idc/groups/pubJ ic/@newsroom/documeo ls/Ci le/c 11cbudget2018 .pelf>. 
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data-driven studies of futmes and swaps markets io order to info1111 the Corumission and the 

public on a variety of topics suoh as descriptive studies of derivatives markets, economic 

assessments of their functioning, analyses of the potential effects of policy choices, risk 

assessments pertaining to liquidity, financial stability and CCPs, etc.'' 23 With greater expertise 

and increased resources, the Commission will be able to leverage the new data sources for cost­

benefit discussions in its rulemakings and aid O E in providing economic analysis and advice to 

the Commission and the public. 

CFTC Management also agrees with the OlG that a strong data infrastmcture will 

improve data quality for cost-benefit discussions in mlemakings and for the agency generally. 

Since 2013, when swaps market participants began reporting, swap data has improved. 24 FT 

Management understands fully the quality concerns raised by the OIG, and has worked with 

market parti ipants to improve data quality. One product of the Commission s efforts is the June 

2016 amendment to the rules for cleared swap transacbon data reporting. 25 As explained in the 

release, the Commission acknowledged its data problems, and made a serious effort, directed 

especially at cleared swaps, to fix data reporting problems by amending its Pait 45 rules, i.e., 

reporting to swap data repositories: 

n Id. 

As pa11 of the ommissiou's ongoing efforts to improve swap transaction 
data quality and to improve the Commi sion 's ability to utilize the data for 
regulatory purposes, Commission staff bas continued to evaluate issues io 
connection with repmting under part 45, including those related to cleared 
waps in particular. Ta tbis end, Commission staff fon11ed an 

it1terdivisional staff working group ("IDWG") to identify and to 
recommend resolu6ons to, reporting challenges associated with ce1tain 

2'1 "On January I, 201 l. certain swap market partidp:rn1s began reporting new and historical wap dalu lo SDRs 
pursu.int o 17 FR Part 45, and the Commission bega.u the procc or analyzing U1esc new data aHd incorporating 
them into the CFTC S\ aps Report." < hllp://www.cfl.c.gov/MarketReporls/SwapsReporls/iodex.hlm >. 
25 On June 27, 2016, U1e Commission finalized changes Lo reporting rules under l 7 C.F.R Part 45. SeeA111e11d111e11I 
Iv Swap Data Recordkeeplng anJ Reporting Requirements for Cleared 811 ap.~, 81 Fed. Reg. 41736. 
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s aps transaction data record.keeping and reporting provisions, includ.in 
the provisions adopted in the Final Part 45 Rulemaking. ~6 

Commission staff also works frequently with swaps data in conducting ongoing research 

projects. Hence, a commitment to research projects that iufonn the Commission and the public 

about CFTC-reguJated markets also informs those interested parties about impactful 

improvements to the data that will prove useful in evaluating policy choices. For example the 

Commission issues a weekly report using data submitted to swap data repositories. 27 Based on 

staff research experience with the swaps data, the Commission utilized this WeekJy Swaps 

Report and the data underlying it, to estimate the funding costs of the initial margin requirement 

in the Margin Rule. In particular, the Commjssion wa able to relate the then-current swap data 

to the results of the BCBS-JOSCO survey that was relied upon in the October 20J4 NPRM for 

the Margin Rule.2 

Another e ample of Commission staff working with data includes efforts related to the 

Swap Dealer De Minimis Exception Final Staff Report. To produc the De Minim is Report, staff 

culled-out, assessed, and analyzed data submitted to CFTC-registered swap data repositories 

during specific time periods. As part of that process, staff identified aspects of the data that were 

problematic and developed strategies for interpreting the reported data appropriately. For 

example, staff noted in the De Minim is Report that data improved during the time between the 

preliminary report review period and the final report review period. The data showed that 

market participants had more consistently started including LEis with transactions reported to 

SD Rs. 29 Commission staff also has used data reported by clearinghouses, large traders, and 

26 Id. at 4173 7. 
27 Tl.Je reports are located at: <IJup://www.cfic.gov/MarketOJG Reports/SwapsOIG Reports/inde1'.htm >. 
28 81 Fed. Reg. al 69 l (see discussion ou funding costs of irtiliaJ margin requirement). 
29 Io 1he 'wap Dealer De Mi11i111is Ei:ception Final Staff Report, staff described data improvements and 
shortcomjogs. See discussion al pp. 18-20 of De Minimi Report localed al 
< htlp://www.cftc.gov/idc/groups/public/@swaps/documenls/file/dfrepor1 sddemlnis08J 516.pdf>. 
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clearing members for a report entitled, Supervisory Stres • Test of Clearinghouses. 30 In addition, 

there are numerous research projects underway using data from SDRs, DCOs, SEFs, DCMs, and 

from public sources. 31 Given its expertise in conducting economic analysis using this data, OCE 

staff is also involved .in various joint data-harmonization efforts with international regulators. 

Thus, while the goal is to receive and review quality data, CFTC Management recognizes 

that there is an inevitable lag between establishing a new data collection and building robust 

systems to validate, process and reliably interpret such large amounts of data. CFTC 

Management recognjzes that there may be considerable uncertainty for market participants if all 

rulemakings are delayed until comprehensive, perfect data are available to address aU potential 

concerns in a detailed fashion. This is especially tme in cases, such as the Margin Rule where 

other regulators or other jurisdictions promulgate related mies. CFTC Management notes that 

this trade-off between timeliness and precision means that inaction by a regulator, in such cases, 

could lead to a greater burden for industty. In light of such concerns, CFTC Management 

believes it is vital that economic research be an ongoing, established program at the Commission, 

rather than a narrowly focused effort considering solely the accounting of costs and benefits of 

proposed and final rules. 

FTC Management agrees with the OIG's claims that rigorous economic research and 

improved data will benefit the Commission and the public. CFTC Management believes that it 

has made affirmative effot1s to improve the Commission's data infrastructure, and intends to 

maintain these efforts into the future. 

30 upervisory 'h-e. Test of Clearinghou es Report at p. 19. Report loc11ted al 
< http://www.cflc.gov/idc/groups/public/@newsroom/documenls/file/cftcstrcsstestl L 15 I 6.pdf>. 
31 For example, io the paper, Exploring Co111111odity Trading Activity: An Integrated Analy. i q(Swaps anrl Future , 
OCE staff used post Dodd-Frank, data sets to measure index swap activity and commodity-specific activity focusing 
on WTI crude oil. 
< http://www.c fie. gov/idc/groups/pub I ic/@ecooomicaualysi s/documents/ii le/oce wtiswapsfutures.pd f >. 

AMERICAN 
pVERSIGHT 

10 

50 OMB305FY19187 000000023 



OMB-19-0259-A-000090

[EXTERNAL] Speaking Invitation: Capitol Hill conference panel on 

regulatory budgeting 

From 
Adam J White <awhite36@gmu.edu> 

To: "Harris, Jeffrey M. EOP/OMB" 

Cc: 
Leah M Virbitsky <lvirbits@gmu.edu>, FN-OMB-OIRA Administrator 

Date: Thu, 01 Feb 2018 11 :29: 16 -0500 

Dear Jeff, 

I hope all's well down the street. I'm writing to invite you to an upcoming panel on Capitol Hill to 
speak on "regulatory budgets." It's part of a conference hosted by Neomi's old project, the GMU 
Center for the Study of the Administrative State. 

On Aptil 6, in the Russell Senate Office Building's Kennedy Caucus Room. we're going to have 
a half-day conference on '1Congress and the Administrative State." 

Our first panel will focus on Congress's powers and duties; the second will focus on proposals 
to Increase Congress's regulatory oversight capacity. The third panel will focus on regulatory 
budgeting - Le., how it's being carried out in the Administration, and how Congress might 
legislative regulatory budgets. 

I would tove to feature you on 1he third panel, to give an overview of the regulatory budgeting 
process undertaken under EO 13771. Not nearly enough people understand how that process 
has worked out so far, especially on Capitol Hill. I can't think of anyone better than you to speak 
on this panel and help our Hill audience understand it better. 

Needless 10 say, I wouldn't assume that you'd comment on the legislative side of things, given 
restrictions on Administration staff oommenting on legislation. But if you do want to comment on 
it and get the requisite Administration clearances, then of course we'd welcome your insights. 

The other two panelists would be Chris DeMuth and Mercatus's Patrick McLaughlin. (For the 
other panels, speakers will include Boyden Gray, Yuval Levin, Amanda Neely, Philip Wallach, 
and hopefully Susan Dudley.) 

We've invited Senator Portman to keynote the conference; he's the Senator who got us the 
Russel.I room. But if travel precludes his participation then we'll invite another regulatory-reform­
rninded Senator to speak. 

I hope you can join us! Of course, I'll understand if you can't. Either way, I appreciate your 
consideration. 
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All the best, 
Adam 

cc: Neomi Rao; Leah Virbitsky 

Adam J. White 
Executive Director 
The Center for the Study of the Administrative State 
Antonin Scalia Law School 
George Mason University 

3301 Fairfax Drive, Office 321 
Arlington, Va., 22201 

{703) 993-9556 (office) 
(703) 371-4743 (mobile) 
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[EXTERNAL] Re: Speaking Invitation: Capitol Hill conference 

panel on regulatory budgeting 

From 
Adam J White <awhite36@gmu.edu> 

To: "Harris, Jeffrey M. EOP/OMB" 

Cc: 
Leah M Virbitsky <lvirbits@gmu.edu>, FN-OMB-OIRA Administrator 

Date: Thu, 01 Feb 2018 13:23:20-0500 

Terrific! Thanks! 

On Feb I. 201.8. al J:20 PM. Harris, Jeffrey M. EOP/OMB wrote: 

Hi Adam, 

Good to hear from you and many thanks for the invitation. I'd be delighted to participate (I need to 
get clearance from the ethics office but do not anticipate any issues with that). Looking forward to it! 

All best, 
Jeff 

Jeffrey M. Harris 
Associate Administrator, Office of Information and Regulatory Affairs 
Office of Management and Budget 
EEOB 244 

From: Adam J White [mailto:awhite36@gmu.edu] 
Sent: Thursday, February 1, 2018 11:32 AM 
To: Harrls, Jeffrey M. EOP/OMB 
Cc: Leah M Virbitsky <lvirbits@gmu.edu>; FN-OMB-OIRA Administrator 
Subject: [EXTERNAL] Re: Speaking Invitation: Capitol Hill conference panel on regulatory budgeting 

I'm sorry, I meant to specify that this panel will run from mid-day to early afternoon. 
Approximately 12:20 to 1 :30, although we're still nailing down the final timing. 

AJW 
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From: Adam J White <awhite36@gmu.edu> 

Date: Thursday, February 1, 2018 at 11:29 AM 

To:''~~'' 
Cc: Leah M Virbitsky <lvirbits@gmu.edu>, "Neom ~ao 

Subject: Speaking Invitation: Capitol Hill conference panel on regulatory budgeting 

Dear Jeff, 

I hope all's well down the street. I'm writing to invite you to an upcoming panel on Capitol Hill 
to speak on "regulatory budgets.'1 It's part of a conference hosted by Neomi's old project. the 
GMU Center for the Study of the Administrative State_ 

On April 6, in the Russell Senate Office Building's Kennedy Caucus Room, we're going to 
have a half-day conference on "Congress and the Administrative State.'' 

Our first panel will focus on Congress's powers and duties; the second will focus on proposals 
to increase Congress's regulatory oversight capacity_ The third panel will focus on regulatory 
budgeting - i.e., how it's being carried out in the Administration, and how Congress might 
leg·islative regulatory budgets. 

I would love to feature you on the third panel, to give an overview of the regulatory budgeting 
process undertaken under EO 13771, Not nearly enough people understand how that process 
has worked out so far, especially on Capitol Hill. I can't think of anyone better than you to 
speak on this panel and help our Hill audience understand it better. 

Needless to say, I wouldn't assume that you'd comment on the legislative side of things, given 
restrictions on Administration staff commenting on legislation. But if you do want to comment 
on it and get the requisite Administration clearances, then of course we'd welcome your 
insig.hts. 

The other two panelists would be Chris DeMuth and Mercatus 1s Patrick McLaughlin. (For the 
other panelst speakers will include Boyden Gray, Yuval Levin, Amanda Neely, Philip Wallach. 
and hopefully Susan Dudley_) 

We've invited Senator Portman to keynote the conference; he's the Senator who got us the 
Russell room. But if travel precludes his participation then we'll invite another regulatory­
reform-minded Senator to speak. 

I hope you can join us! Of course, I'll understand if you can't Either way, I appreciate your 
consideration. 

All the best, 
Adam 
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cc: Neomi Rao; Leah Virbitsky 

Adam J. White 

Executive Director 
The Center for the Study of the Administrative State 
Antonin Scalia Law School 
George Mason University 

3301 Fairfax Drive, Office 321 
Arlington, Va., 22201 

(703) 993-9556 (office) 

(703) 371-4743 (mobile) 
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RE: Speaking Invitation: Capitol Hill conference panel on 

regulatory budgeting 

From 
''Harris, Jeffrey M. EOP/OMB" 

To: Adam J White <awhite36@gmu.edu> 

Cc: 
Leah M Virbitsky <lvirbits@grnu.edu>, FN~OMB-OIRA Administrator 

Date: Thu, 01 Feb 2018 13:18:41-0500 

Hi Adam, 

Good to hear from you and many thanks for the invitation. I'd be delighted to participate (I need to get 
clearance from the ethics office but do not anticipate any issues with that). Looking forward to it! 

All best, 
Jeff 

Jeffrey M. Harris 
Associate Administrator, Office of Information and Regulatory Affairs 
Office of Management and Budget 
EEOB 244 

-(w) 
(c) 

From: Adam J White [mai1to:awhite36@gmu.edu] 
Sent: Thursday, February 1, 2018 11:32 AM 
To: Harris, Jeffrey M. EOP/OMB 
Cc: Leah M Virbitsky <lvirbits@gmu.edu>; FN-OMB-OIRA Administrator 
Subject: [EXTERNAL] Re: Speaking Invitation: Capitol Hill conference panel on regulatory budgeting 

I'm sorry, I meant to specify that this panel will run from mid-day to early afternoon. 
Approximately 12:20 to 1 :30, although we're still nailing down the final timing. 

AJW 
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From: Adam J White <awhite36@gmu.edu> 

Date: Thursday 1 February 1, 2018 at 11:29 AM 

To: "jeffre-harris@om-" 
Cc: Leah M Virbitsky <lvirbits@gmu.edu>, "Neoml'Rao@omt:~1•r 

Subject: Speaking Invitation: Capitol Hill conference panel on regulatory budgeting 

Dear Jeff, 

I hope all's well down the street. I'm writing to invite you to an upcoming panel on Capitol Hill to 
speak on "regulatory budgets.'' It's part of a conference hosted by Neomi's old project, the GMU 
Center for the Study of the Administrative State. 

On April 6, In the Russell Senate Office Building's Kennedy Caucus Room, we're going to have 
a half-day conference on "Congress and the Administrative State." 

Our first panel Wfll focus on Congress's powers and duties; the second will focus on proposals 
to increase Congress's regulatory oversight capacity. The third panel will focus on regulatory 
budgeting - i.e., how it's being carried out fn the Administratfon, and how Congress might 
legislative regulatory budgets. 

I would love to feature you on the third panel, to give an overview of the regulatory budgeting 
process undertaken under EO 13771. Not nearly enough people understand how that process 
has worked out so far, especially on Capitol Hill. I can't think of anyone better than you to speak 
on this panel and help our Hill audience understand it better. 

Needless to say, I wouldn't assume that you'd comment on the legislative side of things, given 
restrictions on Administration staff rommenting on legislation. But if you do want to comment on 
it and get the requisite Administration clearances, then of course we'd welcome your insights. 

The other two panelists would be Chris 0eMuth and Mercatus's Patrick McLaughlin. (For the 
other panels. speakers will include Boyden Gray. Yuval Levin, Amanda Neely, Philip Wallach, 
and hopefully Susan Dudley.) 

We've invited Senator Portman to keynote the conference; he's the Senator who got us the 
Russell room. B1.1t if travel precl1.1des his participation then we'll invite another regulatory-reform­
minded Senator to speak. 

I hope you can join us! Of course. I'll understand if you can't. Either way, I appreciate your 
consideration. 

All the best 
Adam 

cc: Neomi Rao; Leah Virbitsky 

Adam J, White 
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Executive Director 

The Center for the Study of the Administrative State 
Antonin Scalia Law School 
George Mason University 

3301 Fairfax Drive, Office 321 
Arlington, Va., 22201 

(703) 993-9556 (office) 
(703) 371-4743 (mobile) 
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[EXTERNAL] Chris Mufarrige 

From: Nelson Lund <nlund@gmu.edu> 

To: FN-OMB-OIRA Administrator 

Cc: 

Date: Fri., 02 Feb 2018 16:58:52-0500 

Hi Neomi-

I'm writing to recommend Chris Mufarrige, one of my former students, who is scheduled to meet with 
your staff next week about possible job openings. 

Chris took one of my philosophy seminars, and put me in touch with Dan Klein in the Economics 

Department, who shares my interest in Adam Smith. Although my contacts with Chris haven't given me 

any insights into his technical skJlls as an economist, I've been impressed with the breadth of his 

intellectual interests, as well as with his commitment to the principles of classical liberalism. I think it 

would be worth your while to give him a close look. 

I've been happy to see some of the good press you've been getting. Just don't become so celebrated 
that we won't be able to persuade you to return to Scalf a Law after ydu've finished injecting some sanity 
into the regulatory state. 

Regards, 
Nelson 

MR N 
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[EXTERNAL] Re: April 24 

From 
Adam J White <awhite36@gmu.edu> 

To: 
FN-OMB-OIRA Administrator , "Moore, Caroline E. EOP/OMB" 

Date: Tue, 13 Feb 2018 19:44:48 -0500 

Of course. And thanks for considering this! How's this? 

*** 

The Cerner for the Study ofthe Adml11istra1ive Stale is a scllolai:ly researcll program at George Muson Uaiversity·s 
Antonin Scalia Law Scbool, founded by 1,hen-Profe~sor Neomi Rao to pr0IJlQte serious refof!ll-mind1;:d legal 
scholarship on m~jor issues rc-Jntcd to 1hc administrative state and tJ1c rule of law. 

On April 24, the Center will host a reception to commemorate one of the major figures in modem American 
co11s1i1utional law and regulatory policy: C. Boydc11 Gray. 

Mr. Gray is a fonner Wbite House Cow1scl and former U.S. Ambassador 10 U1e European Union. But more 
importantly for present purposes. Mr. Gray helped LO lead 'President Reagan's landmark rcg1tlato,y rcfonn agenda in 
1981. 1nclt1ding Lhe crca1ion ofLhc White House Office orlMormation and Regulato,y Affairs_ And i11 addition Lo 
Ms public service, MI. Gray has been an innneuscly generous pllilanU1ropist in supporl of limited govemmeot .and 
t11c rule oflaw. 

Accordingly, George Mason University's Antonin Scalia Law School has dedded to rename the center in his honor: 
it will now be known as The C. Boyden Gray Center for the Study oflhc-Administralive Stale. 

To mark this occasion, George Mason University is hosting an event aod reception at 01e law school. Speakers may 
include Justice Clarence Thomas (invited), OIRA Administrator Neomi Rao (invited), Judge Douglas Ginsburg 
(confirmed). and oilier major figures ill modem ad.roinjstrative law 

0112/13/18. 7:34 PM., "FN-OMB-OlRAAdmiuistmtor'' wrote: 

Adam, 
Can you please sbare ficrlher information wilb Caroline about 01c event on Aµril 24. so sbe cao clear it Lbroagh 

et11ics? What a wonderful event to celebrate for the Center. 
Best, 
Neomi 

MR N 
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April 24 

From 

To: 
Adam J White <awhite36@gmu.edu>, "Moore, Caroline E. EOP/OMB" 

Date: Tue, 13 Feb 2018 19:34:12 ~500 

Adam, 
Can you please share furU1er information witl1 Caroline about U1e even! on Ap1il 24, so she can clear iL througl1 
ethics? What a wonderful evenl to celebrate for the Ceoter. 
Best, 
Neomi 
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[ExtERNAL] Speaking Invitation: CSAS's Capitol Hill conference, 

April 6 

From 
Adam J White <awhite36@gmu.edu> 

To: FN-OMB-OIRA Administrator 

Leah M Virbitsky <lvirbits@grnu.edu>, ''Moore, Caroline E. EOP/OMB" 

Cc: , "Harris, Jeffrey M. EOP/OMB" 

Date: Sun, 04 Mar 2018 21 :54:02 -0500 

Dear Neomi, 

As you know, CSAS is proudly making last year's Capitol Hill confere.nce an annual affair. On 
April 6, CSAS will have its second annual Capitol Hill Conference, titled "Congress and the 
Administrative State: Powers, Responsibilities, and Possible Reforms." In other words, 
this year's we're putting Congress under the microscope, discussing why Congress is so 
dysfunctional, and how it might live up to the Framers' expec1ations. 

We're very excited that Jeff (cc'd) agreed to be a panelist. At risk of getting greedy, I'm now 
writing to ask whether you would be interested in keynoting the entire event. 

Frankly, I would have invited you a long time ago, but we originally invited Senator Portman. 
This was primarily a courtesy, given that his office is the one that is sponsoring the room for us. 
(The event is the Senate's Russell Office Building, 1n the Kennedy Caucus Room.) But Sen. 
Portman·s omce told us last week tl7at the Senator Will be out of town during our event. (It's a 
recess.) So now I have the freedom to invite anyone I'd like to invite, and there's no one I'd 
rather invite than you. 

You'd be an ideaJ speaker-not just because you founded CSAS, or because you're now the 
OIRA Administrator. But in addition to both of those facts, you also wrote the key article on 
Congress and the modern administrative state. Given this conference's focus on Congress's 
own powers and responsibilities, your insights would be invaluable. 

The keynote would be midday, at lunch. (Leah, can you confirm the precise time?) Here is the 
lineup of panels and panelists: 

MR N 

PANEL ONE: The First Branch? Oversight, Appropriations, and Legislation 
Boyden Gray 
Amanda Neely 
Yuval Levin 
moderator: Adam White 
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PANEL TWO: A Congressional Regulatory Office? 
Phillip Wallach 
Rena Steinzor 
moderator: Yuval Levin 

PANEL THREE: Regulatory Budgets - First in the Administration, Next in 
Congress? 
Jeff Harris 
Christopher DeMuth 
Patrick McLaughlin 
moderator: Adam White 

Given that the conference is just over a month away, and ·given all the competing demands on 
your time, I don't presume that you'll be able to do this. But thank you very much for considering 
it. 

Best, 
Adam 

cc: Jeff Harris, Caroline Moore, Leah Virbitsky 

Adam J. White 
Executive Director 
The Center for the Study of the Administrative State 
Antonin Scalia Law School 
George Mason University 

3301 Fairfax Drive, Office 321 
Arlington, Va., 22201 

(703) 993-9556 (office) 
(703) 371-4743 (mobile) 

AMERICAN 
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[EXTERNAL] Re: Speaking Invitation: CSAS's Capitol Hill 

conference, April 6 

From 
Leah M Virbitsky <lvirbits@gmu.edu> 

To: 
Adam J White <awhite36@gmu.edu>, FN-OMB-OIRA Administrator 

Cc: 
"Moore, Caroline E. EOP/OMB" 

EOP/OMB" 

Date: Mon, 05 Mar 2018 09:46:28 -0500 

liiNeomi. 

The keynote address will be held from 11 :35 - J 2: 10 PM. 

Thank you, 
Leah 

Leah Virbitsky 
Events & Communications Specialist 
Antonin Scalia Law School, George Mason Un1ve,sItv 
Center for the Study of the Administrative State 
O· 703-993-8708 
E lvirbits@gmu.edu 

From: Adam J White <awhite36@gmu.edu> 

Date: Sunday, March 4, 2018 at 9:54 PM 

To: Neomi Rao 
Cc: Leah Virbitsky <lvirbits@gmu.edu>, "Moore, Caroline E. EOP/OMB" 

"Harris, Jeffrey M. EOP/OMB" 
Subject: Speaking Invitation: CSAS's Capitol Hill conference, April 6 

Dear Neomi, 

"Harris, Jeffrey M. 

As you know, CSAS is proudly making last year's Capitol Hill conference an annual affair. On 
April 6, CSAS will have its second annual Capitol Hill Conference, titled "Congress and the 
Administrative State: Powers, Responsibilities, and Possible Reforms.'' In other words, 
this year's we're putting Congress under the m1croscope, discussing why Congress is so 
dysfunctional, and how it might live up to the Framers' expectations. 

We're very excited that Jeff (cc'd) agreed to be a panelist. At risk of getting greedy, I'm now 
writing to ask whether you would be interested in keynoting the entire event. 

MR N 
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Frankly, I would have invited you a long time ago, but we originally invited Senator Portman. 
This was primarily a courtesy, given that his office is the one that is sponsoring the room for us. 
(The event is the Senate's Russell Office Building, in the Kennedy Caucus Room.) But Sen. 
Portman's office told us last week that the Senator will be out of town during our event. (It's a 
recess.) So now I have the freedom to invite anyone I'd like to invite, and there's no one I'd 
rather invite than you. 

You'd be an ideal speaker-not just because you founded CSAS, or because you're now the 
OIRA Administrator. But in addition to both of those facts, you also wrote the key article on 
Congress and the modern administrative state. Given this conference's focus on Congress's 
own powers and responsibilities, your insights would be invaluable. 

The keynote would be midday, at lunch. (Leah, can you confirm the precise time?) Here is the 
lineup of panels and panelists: 

PANEL ONE: The First Branch? Oversight, Appropriations, and Legislation 
Boyden Gray 
Amanda Neely 
Yuval Levin 
moderator: Adam White 

PANEL TWO: A Congressional Regulatory Office? 
Phillip Wallach 
Rena Steinzor 
moderator: Yuval Levin 

PANEL THREE: Regulatory Budgets - First in the Administration, Next in 
Congress? 
Jeff Harris 
Christopher DeMuth 
Patrick McLaughlin 
moderator: Adam White 

Given that the conference is just over a month away, and given all the competing demands on 
your time, I don't presume that you'll be able to do this. But thank you very much for considering 
it. 

Best, 
Adam 

cc: Jeff Harris, Caroline Moore, Leah Virbitsky 

Adam J. White 
ExecutiveDirector 
The Center for the Study of the Administrative State 
Antonin Scalia Law School 
George Mason University 

3301 Fairfax Drive, Office 321 

AMER CA~ 
pVERSIGHT 2 OMB305FY19187 _000000070 



OMB-19-0259-A-000105

Arlington, Va., 22201 

(703) 993-9556 (office) 
(703) 371-4743 (mobile) 

AMER CA~ 
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[EXTERNAL] Fwd: Invitation to participate in a panel at the 2019 

AALS Annual Meeting 

From 
Neomi Rao 

To: 
"Moore, Caroline E. EOP/OMB" 

Administrator 

Date: Sun, 11 Mar 2018 17:22:04 -0400 

Sent from my iPhone 

Begin forwarded message: 

From: Louis Virelli <lvirelli@law.stetson.edu> 
Date: March 9, 2018 at 11: l 0:46 AM EST 
To: Neomi Rao 

FN-OMB-OIRA 

Subject: RE: Invitation to participate in a vanel at the 2019 AALS Annual Meeting 

Dear Administrator Rao, 

In lhe likely event my name doesn't ring a bell, you were kind enough to help 
me coordinate the publication in the Administrative and Regulatory Law News 
(I am currently its acting Editor-in-Chief) of several short articles from a 
symposium you organized for the ABA last spring. 

I ru11 writing now as chair of the AALS Administrative Law Section for the 
2019 annual meeting to ask if you would be interested in participating in a 
panel about presidential influence over adn1inistrative agencies. I of course 
understand that your circumstances have changed since we last worked 
together, but the Section would be thrilled to have your perspective on the 
panel. 

Please let me know if this is something you might consider. We do not have a 
firm date and time for the panel yet, but the AALS Annual Meeting is 
scheduled from January 2-6, 2019 in New Orleans. 

Thank you in advance for your consideration, and please let me know if you 
have any questions or there is any additional information I can provide. 

MR N 
PVERSIGHT 1 OMB305FY19187 _000000068 



OMB-19-0259-A-000107

Sincerely, 
Lou Virelli 

Louis J. Virelli HI 
Professor of Law 

Stetson University College of Law 
1401 61 st Street South, Gulfport, FL 33704 
(727) 562- 7329 
SSRN Author Page No. 670618 

Disqualifying the High Court: Supreme Court Recusal and the Constitution, 
available at the University Press of Kansas and Amazon -
-
From: Neomi Rao 
Sent: Wednesday, February 22, 2017 2:51 PM 
To: Jonathan Adler <ihaS@case.edu>; Todd F. Gaziano <TGaziano@pacificlegal.org>; 
matt owen@hsgac.senate.gov; Jonathan Siegel <jsiegel@law.gwu.edu>; sdudley@gwu.edu; Kristin 
Hickman <khickman@umn.edu>; rpierce@law.gwu.edu; Adam White 
Chris Walker <walker.1432@osu.edu> 
Cc: Louis Virelli <lvirelli@law.stetson.edu> 
Subject: Invitation to publish comments from March 2 Conference 

Please see below an invitation to publish an article in the Administrative and Regulatory Law 
News, a publication of the ABA. As many of you probably know, the publication has a high­
quality readership and often publish.es articles and essays by leading administrative law 
scholars and practitioners. If you would Like to participate please contact Louis Virelli, wbo is 
copied on this email. 

Best, 
Neomi 

An Invitation to All Conference Speakers: 

Dear Conferees, 

My name is Lou Virelli. I am a professor at Stetson University College of Law 
and a co-managing editor of the Administrative and Regulatory Law News 
(ALRN), the quarterly newsletter for the ABA Section of Administrative Law 
and Regulatory Practice. We wanted to reach out to you about the possibility 

MR N 
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of our publishing some of your thoughts on the upcoming conference topic in 
our spring issue. 

We were planning on including a "Hot Topics" seminar on issues relating to 
regulatory reform in the new administration in the spring issue of ALRN. We 
have already secured Jeff Lubbers' participation, but still need about 3-4 
more contributors to complete the program. We are looking for pieces in the 
1200-1500 word range, but of course would work with anyone interested in 
submitting to help transform their remarks if that were easier for them. We 
are planning on going to print about a month after the conference, so we 
would prefer initial drafts to be submitted by March 18th . 

Please let me know at your earliest convenience if you are interested. 

Thank you for your consideration and we look forward to hearing from you. 

Best, 
Lou Virelli 

Louis J. Virelli III 
Professor of Law 

Stetson University College of Law 
1401 61 st Street South, Gulfport, FL 33704 
(727) 562-7329 
SSRN Author Page No. 670618 

Disqualifying the High Court: Supreme Court Recusal and the Constitution, 
available at the University Press of Kansas and Amazon -"' 

-
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[EXTERNAL] EBR Conference Video Request 

From: Alex Yershov <alexander,yershov@fedsoc.org> 

To: FN-OMB-OIRA Administrato 

Date: sat, 14 Apr 2018 13:46:50 -0400 

Dear Ms. Rao, 

We hope you're excited for the upcoming Executive Branch Revrew Conference! 

My m~me ls Alex Yershov and l work on the digital team here at The Federalist Society. I am reaching out to 
see if you would be interested in helping us record a short video sometime after your introductory remarks. 
There are multiple directions we can go in, including giving you an opportunity to summarize your opening 
remarks. talk more broadly about the conference. or the work you're involved in. 

We record for 15-20 minutes and then slice it into 2-3 minutes. 

If you're interested, can we meet you on Tuesday at 10a? We will have a professional crew ready in the North 
Carolina room at the Mayflower hotel1 along with a team member to ask questions and help guide the 
interview. 

Please let me know if you have any questions and whether you're interested at your earliest convenience. 

An example to a similar video from the 2017 National Lawyers 
Convention: https://www.youtube.com/watch?v=Nqzq6dXx4wA&t= 

Thank you and we look forward to seeing you at the conference soon. 

Alex 

Alexander Yershov 
Assistant Director, Digital Production, The Federalist Society 

(20£) 822-o JJB 
feds ut...:.fil9 

0 ~ ~ 0 l3 0 

MR N 
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[EXTERNAL] Incomplete Registration: The Gray Center 

Dedication & Reception, April 24 

From: Scalia Law Advancement <scalials@gmu.edu> 

To: FN-OMB-OIRA Administrator 

Date: Wed, 18Apr201811:29:12-0400 

Hello Caroline. 

We received a notice that you started the registration form for The C. Boyden Gray Center Dedication & 
Reception (Tuesday, April 24), but you did not complete the two-step registration process. Therefore, your 
registration was not recorded for The Gray Center Dedication & Reception. 

If you would still like to attend, kindly return to the event registration page and fill out the two steps. (Note: You have 
to click the "Save and Continuen button on the Guest page to complete your registration even if you are not bringing a 
guest.) You will receive a confirmation email once you complete your registration. 

Please complete your registration by 5:00 pm TODAY, Wednesday, April 18. Online registration will be closed 
after that time. 

If you have any questions, please reply to this message. 

Thank you in advance and we look forward to seeing you at the reception. 

Office of Advancement and Alumni Relations 
George Mason University Antonin Scalia Law School 
330 I Fairfax Drive-I Arlington. VA 22"0 I 
Phone: 703.993.84881 law.grnu.edu/alumni 
LEARN, G . J> 
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[EXTERNAL] Re: Lunch? 

From: Leah M Virbitsky <lvirbits@gmu.edu> 

To: Administrator Rao 

Cc: ''Moore, Caroline E. EOP/OMB" 

Date: Mon, 14 May201810:47:06-0400 

Hi Neomi, 

Thank you for reaching out. I would love to catch up with you over lunch and also return your jacket 10 you. 

l'U follow-up to Caroline's email she just seuL 

Than.ks so mucb, 
Leah 

Leah Vlrbltsky 
Antonin ~calla Law ~chool, George Mason UnIversIty 
rhe C Boyden Gray Center for the Study of Admm1strot1ve State 

From: Administrator Rao 
Date: Monday, May 14, 2018 at 10:32 AM 
To: Leah Virbitsky <lvtrbits@gmu.edu> 
Cc: "Moore, Caroline E. EOP/OMB" 
Subject: Lunch? 

Hi Leah, 
Great to see you at the event a few weeks ago. I'd still like to find a time to catch up and would like to 
invite you to join me for lunch in the Mess. Caroline can help us find a date. Thanks. 
Best, 
Neomi 

Neomi Rao 
Administrator 
Office of Information and Regulatory Affairs 
Office of Management and Budget 

MR N 
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Lunch? 

From 

To: lvirbits@gmu.edu 

Cc: "Moore, Caroline E. EOP/OMB" 

Date: Mon, 14 May 2018 10:32:20 -0400 

Hi Leah, 
Great to see you at the event a few weeks ago. I'd still like to find a time to catch up and would like to 
invite you to join me for lunch in the Mess. Caroline can help us find a date. Thanks. 

Best, 

Neomi 

Neomi Rao 
Administrator 
Office of Information and Regulatory Affairs 
Office of Management and Budget 

MR N 
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[EXTERNAL] Tax experts? 

From: Neomi Rao 

To: Terrence Charvat <tchorvat@gmu.edu>. Rachelle Holmes Perkins <rholmes6@gmu.edu> 

Cc: Administrator Rao 

Date: Thu, 17 May 2018 21 :49:51 -0400 

Hi Terry and Rachelle, 

1 bope you are doing weU. I wanted Lo reach ouL because we are looking for some tax lawyers and ecouomists to 
work at OIRA. As yo\l may know. OIRA is now going to be reviewing t~ regulations and so we are hiring i.11 this 
area. It's au exciting time to work at OlRA as we work with Treasury to cstabljsh the practice of centralized review 
of tux regulaLioos. We also are \Uldertakiugquite substantial reb•ulutory reform across the government. It is a great 
opportuniry for someone who wants to rea.Lly dig into tllese regulalions-exnn.liniu.g statutory authority an.d 
reviewing cost-benefit analysis. Otu-analysls come in at different Levels, but for this position, we'd like to hm1e 
someone with at least 3 yeors e,cpetience. 

lfyou know of anyone with good skiUs wbo would be interested. please have them reach out to me at the email 
above, and 1 will send them a link for the OIRA applicalion. 

Thanks very much and hope all is well m the law school. 

Best, 
Neomt 

MR N 
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[EXTERNAL] Re: Lunch? 

From: Bruce Kobayashi <bkobayas@gmu.edu> 

To: "Rao, Neomi J. EOP/OMB" 

Date: Thu, 12 Jul 2018 12:44:55 -0400 

Ok 

Why don't you caU me-wbeu you leave and where we should meeL 

Bruce Kobayashi 

On Jul 12, 20 l8, at 12:23 PM, Rao,Neomi J. EOP/OMB 

How about lunch at lpm? Someplace between us, like on 14th street? 

From: Bruce Kobayashi <bkobayas@gmu.edu> 
Sent: Wednesday, July 11, 2018 3:49 PM 
To: Rao, Neomi J. EOP/OMB 

Cc:~ 
Subject: [EXTERNAL] Re: Lunch? 

IVrole: 

I have a meeting till 12:30 with one of the commissioners tomorrow, but am free after. 
Have lunch scheduled on Friday with one of my economists. 

Luke quit and went back to Vandy - his last day was June 29, when I was in LA. 

Let me know if tomorrow works. 

BK 

Sent from my iPad 

On Jul 11, 2018, at 3:44 PM, Rao, Neomi J. EOP/OMB wrote: 

Hi Bruce, 

I don't think my assistant ever scheduled a lunch for us with Luke Froeb. I am currently actually 
without an assistant, but believe that I am still capable of scheduling my own lunches on occasion. 

Are you free tomorrow or Friday for lunch? Tuesday the 17th would also work. Let me know. 

Thanks. 

Neomi 
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Neomi Rao 
Administrator 
Office of Information and Regulatory Affairs 
Office of Management and Budget -

MR N 
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RE: Lunch? 

From 

To: Bruce Kobayashi <bkobayas@gmu.edu> 

Date: Thu, 12Jul 2018 12:23:06-0400 

How about lunch at 1pm? Someplace between us, like on 14th street? 

From: Bruce Kobayashi <bkobav<1s@gmu.edu> 
Sent: Wednesday, July 11, 20183:49 PM 
To: Rao, Neomi J. EOP/OMB 

Cc: -@ftc.gov 

Subject: [EXTERNAL] Re: Lunch? 

I have a meeting till 12:30 with one of the commissioners tomorrow, but am free after. 
Have lunch scheduled on Friday with one of my economists. 

Luke quit and went back to Vandy- his last day was June 29, when I was in LA. 

Let me know if tomorrow works, 

BK 

Sent from my iPad 

On Jul 11, 2018, at 3:44 PM, Rao, Neomi J. EOP/OMB wrote: 

Hi' Bruce, 

I don't think my assistant ever scheduled a lunch for us with Luke Froeb. I am currently actually 

without an assistant, but believe that I am still capable of scheduling my own lunches on occasion. Are 

you free tomorrow or Friday for lunch? Tuesday the 17th would also work. Let me know. Thanks. 

Neomi 

Neomi Rao 
Administrator 
Office of Information and Regulatory Affairs 

Office of Management and Budget -
MR N 
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[EXTERNAL] Fwd: Hi Leah - Do you know how we could send 

this invitation to Neomi Rao? 

From 
Neomi Rao 

To: 
"Campau, Anthony P. EOP/OMB" ''Rao, Neomi J. 

EOP/OMB" 

Date: Wed, 01 Aug 201812:16:03 -0400 

Senl from my iPbone 

Begin forwarded message: 

From; Leah MVirbitsky <lvirbits@gmu.edu> 
Date: June 28, 2018 at 8:55:16 AM EDT 
To: Neomi Rao 
Cc: Neomi Rao 
Sub_ject: FW: Hi Leah - Do JOU know how we co11ld send thi.s invitation to Neomi Rao? 

Hi Neomi. 

I hope aU is well since our last meeting. I ihink this is something thal should be broughl lo your attention. [I seems 
like quite the honor. 

Cheers, 
Leah 

Leab \'irb1tsk~ 
;\111011111 Scalia L:iw !')clwol. Cie11rgc Mason IJ111\ ers1r~ 
/'t,,, ( Um1de11 < ,rm < 'u1t1 r /m thi: \'fl!(/\' o/ Acimi111.111'am·e .\'11111. 

From: Adam Finkel 
Date: Wednesday, June 27, 2018 at 11:10 PM 
To: Leah Virbitsky <lvirbits@grnu.edu> 
Subject: Hi Leah - Do you know how we could send this invitation to Neomi Rao? 

Neomi: 

I'm pleased to share that you have been highly recommended the Detroit Homecoming. After a careful 
and competitive selection process, we would like to invite you to our fifth event, a VIP experience each 
fall for Detroit's top expats. It's a powerful, dynamic and immersrve event for those that grew up, 

MR N 
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studied and/or have family here. 

Over 500 participants have flown in around the world during the last four years; including the founder 
of Motown, the Producer of Hamilton, Lily Tomlin, Steve Ballmer, Stephen Ross, Eli Broad, Warren 
Buffet, the CEO of the Ford Foundation, the President of the Rockefeller Foundation, the CEO of 
Bloomberg, Grammy-artists and NBA Champion athletes. 

The opening dinner begins on Wednesday, September 12; the program goes through lunch on Friday, 
September 14. I can guarantee this will be another can't-miss event. 

Could we count you in? If so, I can send over an RSVP link. The event will certainly fill up 
quickly. Thanks to very generous sponsors, food and entertainment are covered. 

We look forward to your reply as we'd all be most honored to finally include you! 

Adam Finkel 
Partner, Orfin Ventures 

MR N 
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RE: Invitation from Retention, Promotion, and Tenure Committee 

From 

To: Karen Lane <k1ane8@gmu.edu> 

Date: Thu, 30 Aug 2018 17:41 :38 -0400 

As I am currently on leave from the Law School, I will not be seeking protnotion this year. Thank Voll. 

Best, 

Neomi Rao 

From: Karen Lane <klane8@gmu.edu> 
Sent: Thursday, August 30, 2018 3:19 PM 
To: Administrator Ra 
Cc: David Bernstein <dbernste@gmu.edu> 

Subject: [EXTERNAL] Invitation from Retention, Promotion, and Tenure Committee 

Naomi, 
Please see attached memorandum from the Retention, Promotion and Tenure Committee. Please 
respond by Friday, September 21. 

Thank you. 

MR N 
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[EXTERNAL] Invitation from Retention, Promotion, and Tenure 

Committee 

From: 

To: 

Cc: 

Date: 

Attachments: 

Naomi, 

Karen Lane <k1ane8@gmu.edu> 

Administrator Rao 

David Bernstein <dbernste@gmu.edu> 

Thu, 30 Aug 2018 15:18:36-0400 

Rao.pdf (490.54 kB) 

Please see attached memorandum from the Retention, Promotion and Tenure Committee. Please 

respond by Friday, September 21. 

Thank you. 
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d 
1'lsoN 
UNIVERSITY 

Memorandum 

Date: August 30, 2018 

From: David Bernstein 

Antonin Scalia Law School 

Hazel Hall 
3301 F11irtax Dri e, MS 1 GJ, Arlington, Virginia 22201 
Phone: 703-993-8000; Fax: 703-993-8088 

Chair, Retention, Promotion, and Tenure Committee 

To: 

Subject: 

Associate Professor Naomi Rao 

RPT Process for 2018-2019 

Our faculty by-laws require that associate professors with tenure be given the annual option of 

indicating whether they wish to be considered for promotion to the rank of full professor. 

Please indicate your preference for academic year 2018-2019 by notifying me in writing no later 

than Septernber 21, 2018. Even if you have made your wishes known to me or to Dean Butler, 

we must have your written response for the Law School's records. 

If you choose to be considered this academic year, please submit a current resume (including a 

list of your publications) with your notification. The Committee strongly prefers that all 

documents be sent as e-mail attachments. 

If you choose to not be considered this year, an opportunity will be provided again at the beginning of 
the next academic year. 

cc: Members of the RPT Committee 
Faculty File 

A\/l~RICAN 
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[EXTERNAL] Re: interview request 

From: Neomi Rao 

To: Niina Heikkinen <nheikkinen@eenews.net> 

Cc: "Bishop, Bradley E. EOP/OMB" 

Date: Mon, 10 Sep 201817:39:21 -0400 

Tbank you for your email. I am copying Brad Bisl1op w.bo is with 0MB communications and can assist with lbis 
request. 

Best, 
Neomi Rao 

From: Niina Heikkinen <nheikkinen@eenews.net> 
Date: Monday, September 10, 2018 at 12:54 PM 

To: Neomi 

Subject: interview request 

Hello, 

My name is Niina Heikkinen and I'm a reporter with E&E News in O.C. I am currently working on a profile 
of you and was wondering if you would be willing to do an interview for the piece. There is some 
flexibility on when this would run, please let me know if there is a day that is convenient. 

Thanks very much for your help. 

Sincerely, 

Niina 

Niina Heikkinen 
E&E News regulations reporter 
{w) 202-737-3715 
(C) 413-687-1789 
nheikkinen@eenews.net 

@nhheikkinen 
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[EXTERNAL] You are invited to our Annual Joseph Story 

Distinguished Lecture w/ Senator Orrin Hatch I Wednesday, 

October24 

From: "Kline, Jessica" <jessica.kline@heritage.org> 

Date: Mon, 15 Oct 2018 11:05:59 -0400 

We hope you can join us for our Annual Joseph Story Distinguished Lecture featuring Senator Orrin G. 
Hatch on Wednesday, October 24 at 5:30 p,m. at Heritage. 

His speech is titled, ''The Descent of Advice and Consent: Perspectives from a 42-Year Tour of Duty." 
RSVP HERE 

MR N 
PVERSIGHT 1 OMB305FY19187 _ 000000038 



OMB-19-0259-A-000127
M 

PVERSIGHT OMB305FY19187 _000000038 



OMB-19-0259-A-000128

JL'ssica Kline 
Dep111y /J,reelfJI' qf P,·ogl'ams 
/n,<lilnlefor Consf//11/i1mo/ (;omnm1Em/ 

Th Heritage Foundation 
214 Massachusetts Avenue. NE 
Washington, DC 20002 
202-608-61 84 

beritage.org 

AMERICAN 
pVERSIGHT 3 OMB305FY19187 000000038 



OMB-19-0259-A-000129

Speaker Form Confirmation 

From: The Federalist Society <nlcspeakers@fed-soc.org> 

To: "Rao, Neomi J. EOP/OMB11 

Date: Thu, 25 Oct201815:47:58-0400 

Thank you for subm.ittingyourNatiooal Lawyers Convention Speaker Form. Please don't forget to send us your bio, 
photo. and any CLE materials if you did not11pload ll1em in tJ1e form. You m!'ly email ~ny of those items to 
nlcspeakers@fed-soc.org. lf you have any questions about your panel or the Convention in general. please contact 
either your pa.he! coordinator or send us an email at nlcspeakers@fed-soc.org. We look forward lo seeing you at the 
National Lawyers Conveolion in November! 

'.W 18 NationaJ Lawyers Co11venlio11 
November 15-17, 2018 
The May flower Hotel 
I 127 Conneeticul Ave NW 
Washington, DC 20036 
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[EXTERNAL] RE: Preferred email 

From: Kim Gallagher <kgalla10@gmu.edu> 

To: Administrator Rao 

Date: Wed, 14 Nov 201811:15:18-0500 

Thank you, Michelle! 

From: Administrator Rao 
Sent: Wednesday, November 14, 2018 11:15 AM 
To: Kim Gallagher; Administrator Rao 
Subject: RE: Preferred email 

Dear Kim, 

Thank you for your emall - Helen can email Neomi at either her George Masson email (which she still 
checks) or her Gm ail account - if there is anything else, please let me know. 

Sincerely, 
Michelle B. Balch 

Confidential Assistant I OIRA 
Office of Management and Budget I EOP 

0:-IM 

From: Kim Gallagher <kgalla10@gmu.edu> 
Sent: Wednesday, November 14, 2018 9:33 AM 
To: Administrator Rao 
Subject: [EXTERNAL] Preferred email 

Neomi, 

First of all, congratulations! Certainly, a well-deserved honor. 

Helen, and I'm sure many others, would like to email you. Which email address would you prefer I give 
them? 

Best, 
'l(jm 

Kim Gallagher 
Executive Assistant to the Dean I Antonin Scalia Law School, George Mason University 
3301 Fairfax Drive, Suite 200 I Arlington, VA 22201 
Phone· 703.993.1607 I k,galla l O@gmu.edu 
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LEARN. CHALLENGE. LEAD. 

-----Original Message----­
From: Helen M Alvare 
Sent: Wednesday, November 14, 2018 8:48 AM 

To: Kim Gallagher 
Subject: neomi's email? 

want to send congrats to Neomi. ... do you have her new email?? 
THANKS! 
Helen 

AMER CA~ 
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RE: Preferred email 

From: Administrator Rao 

To: Kim Gallagher <kgalla10@gmu.edu>, Administrator Rao 

Date: Wed, 14 Nov 2018 11 :14:34 -0500 

Dear Kim, 

Thank you for your email - Helen can email Neomi at either her George Masson email (which she still 
checks) or her Gm ail account - if there is anything else, p[ease let me know. 

Sincerely, 
Michelle B. Balch 

Confidential Assistant I OIRA 
Office of Management and Budget I EOP 

0:-IM:-

From: Kim Gallagher <kgalla10@gmu.edu> 
Sent: Wednesday, November 14, 2018 9:33 AM 
To: Administrator Rao 
Subject: [EXTERNAL] Preferred email 

Neomi, 

First of all, congratulations! Certainly, a well-deserved honor. 

Helen, and I'm sure many others, would like to email you. Which email address would you prefer I give 
them? 

Best, 
'l(j

. 
m. 

Kim Gallagher 
Executive Assistant to the Dean I Antonin Scalia Law School, George Mason University 
3301 Fairfax Drive, Suite 200 I Arlington, VA 2220 l 
Phone: 703.993.16071 kgalla10@gmu.edu 

LEARN. -HALlENGE. LEAD. 

-----Original Message­
From: Helen M Alvare 
Sent: Wednesday, November 14, 2018 8:48 AM 

MR N 
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To: Kim Gallagher 
Subject: neomi's email? 

want to send congrats to Neomi. ... do you have her new email?? 
THANKS! 
Helen 
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pVERSIGHT 2 OMB305FY19187 _000000081 



OMB-19-0259-A-000134

[EXTERNAL] Preferred email 

From: Kim Gallagher <kgalla10@gmu.edu> 

To: Administrator Rao 

Date: Wed, 14 Nov 2018 09:33:29 -0500 

Neomi, 

First of all, congratulations! Certainly, a well-deserved honor. 

Helen, and I'm sure many others, would like to email yot.1. Which email address would you prefer I give 
them? 

Best, 
'l(jm 

Kim Gallagher 
Executive Assistant to the Dean l Antonin Scalia Law School, George Mason University 
330 I Fairfax Drive, Suite 200 I Arlfngton VI>.22201 
Phone 703.993.16071 kgalla10@gmu.edu 

LEARN. CHALLENGE~ L D 

-----Original Message----­

From: Helen M Alvare 
Sent: Wednesday, November 14, 2018 8:48 AM 
To: Kim Gallagher 
Subject: neomi's email? 

want to send congrats to Neomi .... do you have her new email?? 
THANKS! 
Helen 
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[EXTERNAL] Fwd: January Forum and congratulations 

From: Neomi Rao 

To: "Rao, Neomi J. EOP/OMB" 

Date: Mon, 26 Nov 2018 08:57: 1 O -0500 

Begin forvvarded message: 

From: "Devins, Nca1E" <ncdcvi@wm.edu> 
Date: November 26, 2018 at 6:49:21 AM EST 
To: 
Subject: January Forum and congratulations 

Hi Neomi. Congratulations on your nomination to the DC Circui1-whal an honor and testamem lo what you 
have accomplished. 1 hope Lbat the forum slill works for you and we are happy lo navigate topics in any way that 
works for you. Thanks a lot, Neal 

Selll from my iPad 
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[EXTERNAL] Follow-up to discussion 

From: Joseph Dunne <jdunne@gmfus.org> 

To: Administrator Rao 

Cc: Joseph Dunne <jdunne5@gmu.edu> 

Date: Tue, 04 Dec 2018 09:23:09 -0500 

Dear Dr Rao, 

It was a great pleasure to talk to you last night at the residence of the EU Ambassador, after the dinner 
in honor of the EU Ombudsman. 

I would greatly appreciate to be able to follow-up on your suggestion of meeting some members of your 

OIRA team. As Visiting Fellow at GMU as well as Fellow at the GMF, I am hoping to do some research of 
a comparative nature (US-EU) on regulatory impact assessments, taking in also the estimation of the 
benefits of better regulation ahd the methodologies for assessing these. 

I wish you every success in your new appointment and hope that I will be able to meet your colleagues 
in the near ft.iture. 

Best Wishes 

Joseph 

Joseph DUNNE 
Senior Resident Fellow 
The German Marshall Fllnd of the United States 
Washington 
Jdunne@gmfus.org 
O: {202) 683-2678 I M: (202) 660-8828 
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[EXTERNAL] Re: January Forum and congratulations 

From 
Neomi Rao 

To: "Devins, Neal E" <nedevi@vvm.edu> 

Cc: 
Administrator Rao "Balch, Michelle 8. EOP/OMB'' 

Date: Mon, 10 Dec 2018 22:05:06 "0500 

Neal, 
Tam very sorry, but with rny pending uomirrntiou, T need lo decline 
speaking engagements. n is also quite possible tJm my hearing will be al 
1he end or January. r hope that we will have a chance to work together at 
another time and Tam sorry to leave you without a speaker. Ifl can 
assist in finding a replacement, please let me know. Also, I am copying my 
work email and assistam, which are faster ways to reach me. 
Best regards, 
Neomi 

On 11/26/18, 6:49 AM, "Devins, Neal E" <oedevi@wm.edu;::, wrote: 

> 
>Hi Neonu. Congr.:1111lations on your nomination to the DC Circuil(wbal an 
>honor and testament lo what you have accomplished. T hope that the forwn 
>stiIJ works for you and we are happy to 11aviga1e topics in any way lbat 
>works for you. Than.ks a lot. Neal 
> 
>Sent from my i'Pad 
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