
AMERICAN 
pVERSIGHT 

July 10, 2023 

VIA EMAIL 

Senator Rick Brattin 
201 W Capitol Ave., Rm. 221 
Jefferson City, MO 651 o I 
Rick.brattin@senate.mo.~·ov 

Re: Sunshine Law Request 

Dear Custodian of Records: 

Pursuant to the Missouri Sunshine Lmv, 110. Rev. Stat.§ 610.010 et seq., American 
Oversight makes the following request for records. 

Requested Records 

American Oversight requests that your office produce copies of the following records 
within three business days: 

All entail communications (including emails, email attachn1ents, complete 
email chains, calendar invitations, and calendar invitation attachments) 
between (a) State Senator Rick Brattin or his staffors Stephen Ahlers or 
Tom Estes, and (b) any of the officials listed below, regarding (i) 
transgender minors or adults, or (ii) gender-affirrning or transition 
procedures or health care (including, but not limited to, regarding 
Missouri Senate Bill 39 (2023) or Missouri Senate Bill 4•9 
(2023), also known as the Missouri Save Adolescents from 
Experimentation (SAFE) Act). 

Office of the Missouri Attorney General Officials: 
a. Attorney General Andrew Bailey 
b. Chief of Staff to the Attorney General .Jay Atkins 
c. Deputy Attorney General for Legal Policy Maddie McMillan 

Green 
cl. Chief Counsel for Governmental Affairs .Jason Lewis 

Office of the Missouri Governor Officials: 
a. Governor Mike Parson 
b. Chief of Staff Aaron \,Villard 
c. Legislative Budget Director Alex Tuttle 

Please provide nll responsive records from March l, 2023, through .June 
7, 2023. 

P 1030 15th Street NW, Suite B255, Washington, DC 20005 I ArnericanOversight.org 



If American Oversight's request for a fee waiver, below, is not granted in full, please 
contact us immediately upon making such a determination. Please notify us of any 
anticipated fees or costs in excess of $50 prior to incurring such costs or fee. 

Fee ,vaiver Request 

In accordance ,vith Mo. Rev. Stat.§ 610.026.1(1), American Oversight requests a waiver 
or reduction of fees associated with processing this request frir reconls. Disclosure of 
the requested records is in the public interest because it will likely contribute to a better 
understanding of relevant government procedures by the general public in a significant 
way. Moreover, the request is primarily and fundamentally for non-commercial purposes. 

American Oversight requests a waiver or reduction of fees because disclosure of the 
requested information ''is likely to contribute significantly to public understanding of 
the operations or activities of [a] public governmental body." 1 The public has a 
significant interest in state officials' roles in shaping proposed legislation affecting 
transgender populations in MissouriY Records with the potential to shed light on this 
matter would contribute significantly to public understanding of operations of the 
government, including communications concerning plans to restrict care for 
transgencler Missourians. i\merican Oversight is committed to transparency and makes 
the responses agencies provide to public records requests publicly available, and the 
public's understanding of the government's activities would be enhanced through 
American Oversight's analysis and publication of these records. 

This request is primarily and fundamentally for non-commercial puqx>ses.=i As a 
.'50l(c)(s) nonprofit, American Oversight does not have a commercial purpose and the 
release of the information requested is not in American Oversight's financial interest. 
American Oversight's mission is to promote transparency in government, to educate the 
public about government activities, and to ensure the accountability of government 
officials. American Oversight uses the information gathered, and its analysis of it, to 
educate the public through reports, press releases, or other media. American Oversight 
also makes materials it gathers available on its public ,vebsite and promotes their 
availability on social media platforms, such as Facebook and Twitter.' 

1 Mo. Rev. Stat.§ 610.026.1(1). 
!! See, e.g., Jason Hancock, !vlissouri Senate Approves Four-rear Ban on J11edical Procedures 
for Transgender Jldinors, Mo. Independent (Mar. 21, 2023, 9:0 l AM), 
https:/ /missouriindependent.com/ 202D/ 03121 /missouri-senate-approvl~s-fou1·-year-on­
meclical-procedures-fo1·-transg·ender-minors/; Jo Yurcaba, Raising a Trans Kid in 
klissouri I-las Become a 'Dystopian Nightmare'for Families, NBC News (Apr. 27, 202S, 1:4'3 
PM), http:-;://www.nbcnews.com/ nbc-ou t/ out-news/ raisin~·-ti-,rns-ki d-missouri­
become-dys topian-ni~·htmare-families-rcna75'768. 
3 Mo. Rev. Stat. § 610.026. l ( l ). 
1< American Oversight currently has approximately 16,000 follmvers on Facebook and 
11 S,200 followers on Twitter. American Oversight, l◄'acebook, 

https:/ /www.focebook.com/wean:oversig;ht/ (last visited July 5, 202:l); American 
Oversight (@weareoversight), Twitter, https://twitter.com/we,u-c'on·rsight (last 
visited July 5, 2023). 
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American Oversight has also demonstrated its commitment to the public disclosure of 
documents and creation of editorial content through regular substantive analyses 
posted to its website.·' Examples reflecting this commitment to the public disclosure of 
documents and the creation of editorial content include the posting of records and 
analysis related to the organization's investigations into misconduct and corruption in 
state governments; 6 posting records and analysis of federal and state governments' 
responses to the Coronavirus pandemic;' posting records received as part of American 
Oversight's ''.Audit the \,Vall" project to gather and analyze information related to the 
Trump administration's proposed construction of a barrier along the U.S.-Mexico 
border, and analyses of what those records reveal; 8 and the posting of records related to 
an ethics waiver received by a senior Department of Justice attorney and an analysis of 
what those records demonstrated regarding the Department's process for issuing such 
waivers. 9 

Accordingly, American Oversight qualifies for a fee waiver or reduction. 

'' See general~y News, American Oversight, https:/ /ww\Y.americanm·crsi,;l1t.org/lilog-. 
"See generally State Investigations, American Oversight, 
https:/ /ww\\'.americano\·ersight.org/states; see, e.g., State Govemmenf Contacts with 
Voting-Restriction Activists, American Oversight, 
https:/ / W\\'W .america11on·1·sight.org/investiga tion/ s tatc-governn icn t-con tacts-\1·i th­
votin g-re;c;triction-activists; Georgia's Voting 1Wac/zines and Election Secun~y, American 
Ove1·sight, https: / / www .americano1·ersight.nrg/in ves I ig:a tion / g·eor~;ias-\·oti ng-
rnacl 1ines-ancl-election-secu ri ty. 
'See, e.g., The Trump Administration's Response to Coronavirus, American Oversight, 
h ttps:/ I www .arnericanovcn,ig·ht.org/inves tig·ation/ the-trn mp-ad rn in istra tions­
response-to-corona virns; Tulsa Health Officials lnitial(y Estimated Tn1111jJ RalZy !Vould 
Direct()' Lead to 2 lo 9 Deaths, American Oversight, 
h ttps:/ / www.americanoYci·sig·ht.org/ tulsa-heal th-otlicials-ini tia 1 ly-t'sti ma te1 l-trump­
rallv-woulcl-cl irectl v-lead-to-2-to-0-deaths· !Ifisconsin Documents Ojfer !Vindow into Earf:y 
Uncertainty over COT7D-19, American Oversight, 
https:/ / www.amcricanon•i·sig;ht.org·/ wisconsi n-docurnen ts-offor-\\' i mlow-i 11to-cady­
uncertain tv-o\·er-c0Yid- l9; In the Documents: Florida Health Deparlmenl EJforls to SujJJ>ress 
Release of Corona virus Records, American Oversight, 
h ttps:/ / \\·ww .arnericanonrsigh t.org/in-the-clocurne11ts-floricla-l 1c:;i l tlHl1cpc1 rtnwn t­
efTorts-to-suppress-releasc-of-co1·ona,•irus-reconls. 
8 See generally Audit the TVall, American Oversight, 
https:/ / www .arnerica11m·e1·si gh t.org-/investigation/ audit-the-wall; see, e.g., Border TVa!l 
Investigation RejJort: No Plans, No Funding, No Timeli11e, No !,Vall, J\mcrican Oversight, 
h ttps:/ / \V\\'W .americanoYersi~·h t.or~·/border-\\'B ll-i n \'CS tiga tion-re port-no-plan s-11 o­

funclinp;-no-timel i ne-no-wa I I. 
9 DOJ Records Relating to Solicitor General Noel Francisco's Recusal, American Oversight, 
https:/ / www .arnericanoversigh t.01·g·/ document/ cloj-ci vil-cli \'ision-responsc:-noe 1-
francisco-cornpl iance; Francisco & the Travel Ban: W7wt !Fe Learned Ji·om the DOJ 
Dornments, American Oversight, h ttps:/ / ww,v.americanonTsigln.org·/ francisco-tlw­
travel-ban-\v ha t-,ve-learned-from-the-cloj-docurnen ts. 
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Guidance Regarding the Search & Processing of Requested Records 

In connection with its request for records, American Oversight provides the follmving 
guidance regarding the scope of the records sought and the search and processing of 
records: 

■ 

■ 

■ 

• 

■ 

Please search all locations and systems likely to have responsive recm·ds, 
regardless of format, medium, or physical characteristics. 

Our request for records includes any attachments to those records or other 
materials enclosed with those records when they were previously transmitted. 
To the extent that an email is responsive to our request, our request includes all 
prior messages sent or received in that email chain, as well as any attachments to 
the email. 

Please search all relevant records or systems containing records regarding 
agency business. Do not exclude records regarding agency business 
contained in files, email accounts, or devices in the personal custody of 
your officials, such as personal email accounts or text messages. 

In the event some portions of the requested records are properly exempt from 
disclosure, please disclose any reasonably segregable non-exempt portions of 
the requested records. 10 If a 1·equest is denied in whole, ple,ise state specifically 
why it is not reasonable to segregate portions of the 1·ecord for release. 

Please take appropriate steps to ensure that all records potentially responsive to 
this request are not deleted by the agency before the completion of processing 
for this request. If records po ten ti ally responsive to this request are likely to be 
located on systems where they are su~ject to potential deletion, including on a 
scheduled basis, please take steps to prevent that deletion, including, as 
appropriate, by instituting a litigation hold on those records. 

Conclusion 

If you have any questions regarding how to construe this request for records or believe 
that further discussions regarding search and processing would facilitate a more 
efficient production of records of interest to American Oversight, please do not hesitate 
to contact American Oversight to discuss this request. American Oversight welcomes 
an opportunity to discuss its request with you before you undertake your search or incur 
search or duplication costs. By working together at the outset, American Oversight and 
your agency can decrease the likelihood of costly and time-consuming litigation in the 
future. 

\,\There possible, please provide responsive material in an electronic format by email. 
Alternatively, please provide responsive material in native format or in PDF' format on a 

10 Mo. Rev. Stat. § GI 0.024•. l. 
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USB drive. Please send any responsive material being sent by mail to American 
Oversight, 1030 15th Street NW, Suite B255, Washington, DC 20005. If it will 
accelerate release of responsive records to American Oversight, please also provide 
responsive material on a rolling basis. 

VVe share a common mission to promote transparency in govermnent. American 
Oversight looks forward to working with your agency on this request. If you do not 
understand any part of this request, please contact Rachel Baron at 
records@americanoversight.01:g or (202) 84•8-1320. Also, if American Oversight's 
request for a fee waiver is not granted in full, please contact us immediately upon 
making such a cletern1ination. 

Sincerely, 

Isl Rachel Baron 
Rachel Baron 
on behalf of 
American Oversig·ht 

-5-
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Tom Estes 

From: 
Sent: 
To: 
Subject: 
Attachments: 

Hello Maddie, 

Tom Estes 
Friday, April 28, 2023 4:00 PM 
'Maddie.Green@ago.mo.gov' 
Jackson Country Ban on Conversion Therapy 
Jackson County Ban on Conversion Therapy.pdf 

Senator Brattin has asked me to reach out to the office of the Attorney General regarding Jackson County's recent 
attempt to ban what they call "conversion therapy." Senator Brattin's concern is that this appears to be an infringement 
on our religious freedom because the ordinance only applies to those who might influence someone out of their gender 
dysphoria, which is a position widely held by people of faith. 

Senator Brattin would like to know if Attorney General Bailey has plans to confront Kansas City on this ordinance and if 
there is an existing statute violated by this ordinance. 

Thank you. 

Tom Estes 
Chief of Staff 
State Senator Rick Brattin 
Room #221 

1 
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Missouri Attorney General Andrew Bailey Files Suit to Defend 
Second Amendment 

JEFFERSON CITY, Mo. - In an effort to defend the Constitution, Missouri 

Attorney General Andrew Bailey announced today that he filed suit with a coalition 

of 25 attorneys general against the Biden Administration's U.S. Attorney General 

Merrick Garland and the Bureau of Alcohol, Tobacco, Firearms and Explosives 

(ATF) for their unconstitutional, recently implemented rule attempting to outlaw 

pistol braces. 

"As Attorney General, I will defend the Constitution, which includes holding the 

Biden Administration accountable for blatantly violating the Second Amendment," 

said Attorney General Bailey. "I have long held that the Constitution was meant 

to be a floor, not a ceiling, and the Second Amendment is the amendment that 

makes all of the others possible. My Office will do everything in its power to 

safeguard Missourians' Second Amendment rights against encroachment by 

unelected federal bureaucrats." 

The lawsuit asserts that the ATF's pistol brace rule burdens law-abiding gun­

owners with additional regulations, including higher taxes, longer waiting periods, 

and registration. "All told, millions of Americans have purchased stabilizing braces 

to achieve safer and more accurate firing," and now, any manufacturer, dealer, or 

individual that pairs a stabilizing brace with "99% of pistols" must comply with the 

National Firearms Act (NFA). 

The lawsuit maintains that many pistol brace owners, including older persons, 

people with limited mobility and those with smaller stature will be penalized by the 

rule, as "many lawful gun owners use stabilizers to prevent some recoil when using 

firearms" to help with accuracy. 

Further, the lawsuit says that the final rule is "arbitrary and capricious," and that the 

ATF violated the Separation of Powers by implementing the new rule. The 

attorneys general ask the Court for a preliminary and permanent injunction halting 

2 
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the unconstitutional rule. 

Members of the Missouri General Assembly applauded this move by Attorney 

General Bailey after raising their concerns to his office last month. 

"We appreciate how swiftly Attorney General Bailey took action on this issue by 

filing suit to halt the Biden Administration's unconstitutional pistol brace rule," said 

Senator Rick Brattin. "This action by the Biden Administration is an infringement 

of Missourians' right to keep and bear arms which is clearly protected under the 

second amendment of the U.S. Constitution." 

Joining Attorney General Bailey in this lawsuit are the attorneys general of 

Alabama, Alaska, Arkansas, Florida, Georgia, Idaho, Indiana, Iowa, Kansas, 

Kentucky, Louisiana, Mississippi, Montana, Nebraska, New Hampshire, North 

Dakota, Oklahoma, South Carolina, South Dakota, Tennessee, Utah, Virginia, 

West Virginia, and Wyoming. 

Read a copy of the complaint here: https://ago.mo.gov/docs/default-source/press­

releases/atf-lawsuit.pdf?sfvrsn=702138bb 2 

### 

Copyright© 2023 Missou,; Attorney Gene,a/'s Office. All 1ights rese1ved. 

You are receiving this email because you opted in via our website. 

Our mailing address is: 

Missouri Attorney General's Office 

221 W High St 

Jefferson City, MO 65101-1516 

Adel us to your address book 

Want to change how you receive these emails? 

3 
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You can update your preferences or unsubscribe from this list. 

0 

This email message, including the attachments, is from the Missouri Attorney General's Office. It is for the sole 
use of the intended recipient(s) and may contain confidential and privileged information, including that covered 
by § 32.057, RSMo. Any unauthorized review, use, disclosure or distribution is prohibited. Ir you are not the 
intended recipient, please contact the sender by reply email and destroy all copies of the original message. 
Thank you. 
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Tom Estes 

From: 
Sent: 
To: 
Subject: 

Green, Maddie <Maddie.Green@ago.mo.gov> 
Monday, May 8, 2023 3:54 PM 
Green, Maddie 
Sign up for the AGO newsletter 

Dear Members of the Missouri Senate: 

The Missouri Attorney General's Office will soon launch a monthly newsletter for constituents and stakeholders. Please 
click here if you'd like to sign up. 

Best, 

Maddie IVlcMillian Green I Deputy Attorney General for Policy 

Missouri Attorney General's Office 

207 West High St. 

Jefferson City, MO 65101 

0: (573) 751-0477 

C: (573) 645-7864 

IV: oddis_~rE>J,;n@ago.mo.gov 

This cmaii message. including the attachments, is from the Missouri Attorney General's Oflicc. It is for the sole 
use of lhc intended rccipient(s) and may contain confidential and privileged information, including that ccwercd 
by§ 32.057, RSMo. Any unauthorized review, use, disclosure or distribution is prohibited. ff you arc not lhc 
intended i:ccipicnL please contact the sender by reply email and destroy all copies of the original message. 
·1 ·hank you. 

1 
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Tom Estes 

From: 
Sent: 

Green, Maddie < Maddie.Green@ago.mo.gov> 
Monday, May 22, 2023 9:17 AM 

To: 
Subject: 

Hi, Tom: 

No statements to my knowledge. 

Best, 

Tom Estes 
RE: Durham Report 

Maddie McMillian Green I Deputy Attorney General for Policy 
Missouri Attorney General's Office 
207 West High St. 

Jefferson City, MO 65101 
0: (573) 751-0477 
C: (573) 645-7864 
Maddie.Green@ago.mo.gov 

From: Tom Estes <Tom.Estes@senate.mo.gov> 
Sent: Friday, May 19, 2023 12:23 PM 
To: Green, Maddie <Maddie.Green@ago.mo.gov> 
Subject: Durham Report 

We are getting calls about the Durham report. Has your office released any statements on the subject? 

Thank you 

Tom Estes 
Chief of Staff 
State Senator Rick Brattin 
Room #221 

This email message, including the attachments, is from the Missouri Attorney General's Office. It is for the sole 
use of the intended recipient(s) and may contain confidential and privileged information, including that covered 
by§ 32.057, RSMo. Any unauthorized review, use, disclosure or distribution is prohibited. If you are not the 
intended recipient, please contact the sender by reply email and destroy all copies of the original message. 
Thank you. 

1 
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Case 1:23-cv-00024-DLH-CRH Document 1 Filed 02/09/23 Page 1 of 46 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NORTH DAKOTA 

WESTERN DIVISION 

FIREARMS REGULATORY 
ACCOUNT ABILITY COALITION, INC., 

ST A TES OF WEST VIRGINIA, NORTH 
DAKOTA, ALABAMA, ALASKA, 
ARKANSAS, FLORIDA, GEORGIA, 
IDAHO, INDIANA, IOWA, KANSAS, 
KENTUCKY, LOUISIANA, MISSISSIPPI, 
MISSOURI, MONTANA, NEBRASKA, 
NEW HAMPSHIRE, OKLAHOMA, 
SOUTH CAROLINA, SOUTH DAKOTA, 
TENNESSEE, UTAH, VIRGINIA, and 
WYOMING, 

NST GLOBAL, LLC d/b/a SB TACT I CAL, 

B&T USA, LLC, 

RICHARD CICERO, 

Plaintiffs, 

v. Civil Action No. -----

MERRICK B. GARLAND, IN HIS 
OFFICIAL CAPACITY, as Attorney 
General of the United States, 

COMPLAINT FOR 
DECLARATORY AND 
INJUNCTIVE RELIEF 

THE BUREAU OF ALCOHOL, 
TOBACCO, FIREARMS AND 
EXPLOSIVES, 

STEVEN DETTELBACH, IN HIS 
OFFICIAL CAPACITY, as Director of the 
Bureau of Alcohol, Tobacco, Firearms and 
Explosives, 

Defendants. 

Plaintiffs, by and thrnugh unuersigned wu11sel, file this Co1nplai11L pursuant Lo the 

Administrative Procedure Act, 5 U.S.C. §§ 701-06, alleging as follows. 

MO-SEN-23-0671-A-000007



Case 1:23-cv-00024-DLH-CRH Document 1 Filed 02/09/23 Page 2 of 46 

INTRODUCTION 

1. For more than a decade, the Bureau of Alcohol, Tobacco, Firearms and Explosives 

("A TF") authorized the public to use pistol stabilizing braces, a popular firearms accessory, 

without federal regulation. During that time, A TF repeatedly issued letter rulings assuring 

manufacturers and the public that attaching a stabilizing brace wou Id not alter the statutory or 

regulatory class1ficat1on of a pistol or other firearm. 

2. As a result, millions of Americans have for years lawfully purchased stabilizing braces 

and pistols equipped with stabilizing braces from authorized, legitimate manufacturers with A TF"s 

full knowledge and express approval. 

3. Then everything changed. Frustrated with congressional inaction, the President of the 

United States ordered ATF to abandon a decade of practice under an established statutory 

framework and "to treat pistols modified with stabilizing braces" as "subject to the National 

Firearms Act." President's Remarks on Gun Violence Prevention Efforts, 2021 Daily Comp. Pres. 

Doc. 298, at 3 (Apr. 8, 2021 ). This "change,'' the President said. would require an owner of a 

pistol equipped with a stabilizing brace to "pay a $200 fee and submit their name and other 

identifying information to the Justice Department" or face criminal penalties. Ibid. The 

President's express aim was to act "without having to go through the Congress.'' Id. at 2. 

4. On January 31, 2023, A TF responded with the Rule at issue in this case. Although the 

Rule purports to provide "factoring criteria" to "clarify" how A TF will determine whether any 

particular weapons configuration is subject to heightened regulation, Factoring Criteria for 

Firearms with Attached "Stabilizing Braces," 88 Fed. Reg. 6,478 (Jan. 31, 2023) ("Rule"), attached 

as Ex. A, the Ruic in effect vests A TF with unbounded discretion. And A TF has made clear exactly 

how it intends to exercise that discretion, estimating that, under the Rule, 99% of pistols equipped 

with stabilizing braces will now be deemed subject to National Firearms Act ("NFA") controls, 

2 
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Case 1:23-cv-00024-DLH-CRH Document 1 Filed 02/09/23 Page 3 of 46 

Final Regulatory Impact Analysis and Final Regulatory Flexibility Analysis, at 21 (Jan. 2023) 

("Regulatory Analysis"), attached as Ex. B. According to A TF, the ·'clarification" will result in 

the destruction or forfeiture of over 750,000 firearms and will cost the private sector somewhere 

between two and five billion dollars. Id. at 56-57, 62-67. 

5. The Rule thus represents an abrupt reversal of A TF's longstanding position that these 

items are not subject to NFA controls or heightened Gun Control Act, or "GCA" regulations. The 

reversal will require millions of Americans to choose between the loss of their lawful (and lawfully 

acquired) firearms, the loss of their privacy, and the risk of criminal penalties. 

6. Incredibly, ATF claims that this result was required all along. But a plain reading of the 

statutory language, paired with an understanding of Congress's purposes in enacting it, reveals 

that a pistol or other firearm equipped with a stabilizing brace is excluded from the applicable 

definitions set forth in the NFA (as well as the GCA). Congress enacted the NFA to regulate 

"sawed-off guns" and other dangerous weapons favored by criminal "gangster[ s ]" for 

concealability and indiscriminate accuracy, and specifically left "without any restriction'· ·'pistols 

and revolvers and sporting arms." H.R. Rep. No. 73-1780 (1934). The Rule, by contrast, regulates 

pistols and other firearms based on accessories designed as orthotics that make them less 

concealable, more accurate, and less dangerous, thereby undermining public safety. That approach 

is unambiguously foreclosed by the text, history, and purpose of the NFA and GCA. 

7. At a minimum, the statutes are grievously ambiguous. See United States v. 

Thompson/Ctr. Arms Co., 504 U.S. 505, 517-18 (1992) (plurality) (applying rule of lenity to 

prevent NF A regulation of pistol sold with a shoulder stock and a 21-inch barrel); id. at 519 (Scalia, 

J., concurring); Cargill v. Garland, 57 F.4th 447, 469-71 (5th Cir. 2023) (applying rule of lenily 

to prevent NFA and GCA regulation of bump stocks). If the agency charged with administering 

3 
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Case 1:23-cv-00024-DLH-CRH Document 1 Filed 02/09/23 Page 4 of 46 

the NFA and GCA believedfin·years that pistols equipped with stabilizing braces are not subject 

to heightened regulation and now holds the opposite, the statutes are at the very least ambiguous 

as applied to such weapons. Lenity thus demands that the Rule be set aside. 

8. Finally, the Rule and its accompanying Adjudications are, in any event, arbitrary and 

capricious on multiple counts. The ·'standard" for determining ·whether a brace is designed and 

intended for shouldering is incoherent and unworkable, and ATF's Adjudications fail to provide 

any explanation or justification for those decisions. 

9. This Court should not let ATF's unlawful actions stand and must set aside the Rule and 

Adjudications. 

PARTIES 

IO. Plaintiff Firearms Re2:ulatorv Accountabilitv Coalition. Inc. (''FRAC'') is a non-profit 

association working to improve business conditions for the firearms industry by ensuring the 

industry receives fair and consistent treatment from firearms regulatory agencies. FRAC serves 

as the premiere national trade association representing U.S. firearms manufacturers. retailers, 

importers, and innovators on regulatory and legislative issues impacting the industry in the United 

States. 

11. As part of its advocacy, FRAC regularly files comments with firearms regulatory 

agencies and litigates firearms regulatory issues. See, e.g., Comments of FRAC, et al., Docket No. 

ATF 202IR-08, AG Order No. 5070-2021 (filed Sept. 8, 2021) ("FRAC Comments''), attached 

as Ex. E; Amicus Br. of FRAC, et al., Cargill v. Garland, No. 20-51016 (5th Cir. Aug. l, 2022) 1; 

Complaint, Firearms Regulatmy Accountabilily Coalition v. Garland, Civil Action No. 23-cv-

1 https://www.fracaction.org/post/frac-fi !es-joint-am icus-brief-in-cargi l l-v-garl and-asks-court­
to-rein-in-atf. 
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Case 1:23-cv-00024-DLH-CRH Document 1 Filed 02/09/23 Page 5 of 46 

0003 (D.N.D. Jan. 4, 2023). 2 

12. FRAC is headquartered and maintains its principal place of business at 2021 E. Main 

Avenue, Suite I, Bismarck, ND 58501. 

13. Plaintiff NST GlobaL LLC d/b/a SB Tactical ("SB Tactical'') is a limited liability 

company that specializes in manufacturing stabilizing braces. SB Tactical's founder Alex 

Bosco-a Marine Corps and Anny veteran-invented the original pistol stabilizing brace \Nith the 

goal of helping disabled combat veterans safely and accurately fire weapons. 

14. SB Tactical is a member of FRAC. 

15. Plaintiff Richard Cicero is a retired police firearms instructor and a ,vounded watTior. 

Mr. Cicero lost an arrn and a leg while serving his country in Afghanistan. As a result, he has to 

use stabilizing braces to safely fire many weapons. He has trained hundreds of physically 

challenged students, many of them also wounded combat veterans. to safely fire pistols with the 

help of stabilizing braces. 

16. Plaintiff B&T USA LLC ("B&T') is a federally licensed firearms importer and 

manufacturer. Approximately three-quarters of B&T's sales are products designed to be equipped 

with stabilizing braces. 

I 7. B&T is a member of FRA C. 

I 8. Plaintiff State of West Virginia is a sovereign state of the United States of America. West 

Virginia sues to vindicate its sovereign, quasi-sovereign, and proprietary interests, including its 

interests in protecting its citizens, businesses, employees, public fisc. and tax revenue. West 

Virginia brings this suit through its Attorney General, Patrick Morrisey. He is the chief legal 

officer of the State of West Virginia and has the authority to represent the State in federal courl. 

2 https://www .fracaction.org/ _fi les/ugd/054dfe _ 2d3e409cbd3 64 765 834d72bbe778c482. pdf. 
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Case 1:23-cv-00024-DLH-CRH Document 1 Filed 02/09/23 Page 6 of 46 

19. Plaintiff State of North Dakota is a sovereign state of the United States of America. North 

Dakota sues to vindicate its sovereign, quasi-sovereign, and proprietary interests, including its 

interests in protecting its citizens. businesses, employees, public fisc, and tax revenue. North 

Dakota brings this suit through its Attorney General, Drew J-1. Wrigley. He is the chief legal oftker 

of the State of North Dakota and has the authority to represent the State in federal court. 

20. Plaintiff State of Alabama is a sovereign state of the United States of America. Alabama 

sues to vindicate its sovereign, quasi-sovereign, and proprietary interests, including its interests in 

protecting its citizens, businesses, employees. and tax revenue. Alabama brings this suit through 

its Attorney General, Steve Marshall. He is the chief legal officer of the State of Alabama and has 

the authority to represent the State in federal court. 

21. Plaintiff State of Alaska is a sovereign state of the United States of America. Alaska sues 

to vindicate its sovereign, quasi-sovereign, and proprietary interests, including its interests in 

protecting its citizens, businesses, employees, and natural resources. Alaskans encounter 

megafauna, including moose and bears, in their daily lives. While many encounters are benign, 

moose and bears are unpredictable; an Alaskan facing a moose or bear charge requires quick 

reflexes and often a dependable, accurate firearm to survive unscathed. Alaska brings this suit 

through its Attorney General, Treg Taylor. He is the chieflegal officer of the State of Alaska and 

has the authority to represent the State in federal court. 

22. Plaintiff State of Arkansas is a sovereign state of the United States of America. Arkansas 

sues to vindicate its sovereign, quasi-sovereign, and proprietary interests, including its interests in 

protecting its citizens. businesses, employees, and tax revenue. Arkansas brings this suit through 

its Attorney General, Tim Griffin. He is the chief legal officer of the Stale of Arkansas and has 

the authority to represent the State in federal court. See Ark. Code Ann. § 25-l 6-703(a). 
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23. Plaintiff State of Florida is a sovereign state of the United States of America. Florida sues 

to vindicate its sovereign, quasi-sovereign, and proprietary interests, including its interests in 

protecting its citizens, businesses, employees, and tax revenue. Florida brings this suit through its 

Attorney General, Ashley Moody. She is the chief legal officer of the State of Florida and has the 

authority to represent the State in federal court. 

24. Plaintiff Stale of Georgia is a sovereign state of Lhe United States of America. Georgia 

sues to vindicate its sovereign, quasi-sovereign, and proprietary interests, including its interests in 

protecting its citizens, businesses, employees, and tax revenue. Georgia brings this suit through 

its Attorney General, Christopher Carr. He is the chief legal officer of the State of Georgia and 

has the authority to represent the State in federal court. 

25. Plaintiff State of ldaho is a sovereign state of the United States of America. [clal10 sues 

to vindicate its sovereign, quasi-sovereign, and proprietary interests, including its interests in 

protecting its citizens, businesses, employees, public fisc, and tax revenue. Idaho brings this suit 

through its Attorney General, Ra(d Labrador. He is the chief legal officer of the State of Idaho 

and has the authority to represent the State in federal court. 

26. Plaintiff State of Indiana is a sovereign state of the United States of America. Indiana 

sues to vindicate its sovereign, quasi-sovereign, and proprietary interests, including its interests in 

protecting its citizens, businesses, employees, and tax revenue. [ndiana brings this suit through its 

Attorney General, Todd Rokita. He is the chief legal officer of the State of Indiana and has the 

authority to represent the State in federal court. 

27. Plaintiff State of Iowa is a sovereign state of the United States of America. Iowa sues to 

vindicate its sovereign, quasi-sovereign, and proprietary interests, including its interests in 

protecting its citizens, businesses, employees, and tax revenue. [owa brings this suit through its 
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Attorney General, Brenna Bird. She is the chief legal officer of the State of Iowa and has the 

authority to represent the State in federal court. 

28. Plaintiff State of Kansas is a sovereign state of the United States of America. Kansas sues 

to vindicate its sovereign, quasi-sovereign, and proprietary interests, including its interests in 

protecting its citizens, businesses, employees, and tax revenue. Kansas brings this suit through its 

allorney ge11eral Kris W. Kol>ac!t. He is the chief legal officer of the State of Ka11sas a11cl has the 

authority to represent the State in federal court. 

29. Plaintiff Comrnonwealth of Kentuckv is a sovereign state of the United States of 

America. Kentucky sues to vindicate its sovereign, quasi-sovereign, and proprietary interests, 

including its interests in protecting its citizens, businesses, ernployees, and tax revenue. Kentucky 

brings this suit through its Attorney General, Daniel Cameron. He is the chief legal officer of the 

Commonwealth of Kentucky and has the authority to represent the Cornmonwealth in federal 

court. Ky. Rev. Stat. § 15.020. 

30. Plaintiff State of Louisiana ts a sovereign state of the United States of America. 

Louisiana sues to vindicate its sovereign, quasi-sovereign, and proprietary interests, including its 

interests in protecting its citizens, businesses, employees, public fisc, and tax revenue. Louisiana 

brings this suit through its Attorney General, Jeff Landry. He is the chief legal officer of the State 

of Louisiana and has the authority to represent the State in federal court. 

31. Plaintiff State of Mississippi is a sovereign state of the United States of America. 

Mississippi sues to vindicate its sovereign, quasi-sovereign, and proprietary interests, including its 

interests in protecting its citizens, businesses, employees, and tax revenue. Mississippi brings this 

suit through its Attorney General, Lynn Fitch. She is the chief legal officer of the State of 

Mississippi and has the authority to represent the State in federal court. 
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32. Plaintiff State of Missouri is a sovereign state of the United States of America. Missouri 

sues to vindicate its sovereign, quasi-sovereign, and proprietary interests, including its interests in 

protecting its citizens, businesses, employees, public fisc, and tax revenue. Missouri brings this 

suit through its Attorney General, Andrew Bailey, the chief law enforcement officer of the state. 

33. Plaintiff State of Montana is a sovereign state of the United States of America. Montana 

sues to vindicate its sovereign, quasi-sovereign, and proprietary interests, including its interests in 

protecting its citizens, businesses, employees, and tax revenue. Montana brings this suit through 

its Attorney General, Austin Knudsen. He is the chief legal officer of the State of Montana and 

has the authority to represent the State in federal court. 

34. Plaintiff State of Nebraska is a sovereign state of the United States of America. Nebraska 

sues to vindicate its sovereign, quasi-sovereign, and proprietary interests, including its interests in 

protecting its citizens, businesses, employees, and tax revenue. Nebraska brings this suit through 

its Attorney General, Michael T. Hilgers. He is the chief legal officer of the State ofNebraska and 

has the authority to represent the State in federal court. 

35. Plaintiff State of New Hampshire is a sovereign state of the United States of America. 

New Hampshire sues to vindicate its sovereign, quasi-sovereign, and proprietary interests, 

including its interests in protecting its citizens, businesses, employees, and tax revenue. New 

Hampshire brings this suit through its Attorney General, John M. Formella. He is the chief legal 

officer of the State of New Hampshire and has the authority to represent the State in federal court. 

36. Plaintiff State of Oklahoma is a sovereign state of the United States of America. 

Oklahoma sues to vindicate its sovereign, quasi-sovereign, and proprietary interests, including its 

interests in protecting its citizens, businesses, employees, and tax revenue. Oklahoma brings this 

suit through its Attorney General, Gentner F. Drummond. He is the chief legal officer of the State 
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of Oklahoma and has the autho,·ity to represent the State in federal court. I-le also represents a 

multitude of State Law Enforcement Officers or Agents who will be impacted by this Rule. 

37. Pl.ai11tiff State of South Carolina is a sovereign state of the United States of 

America. South Carolina sues to vindicate its sovereign, quasi-sovereign, and proprietary 

interests, including its interests in protecting its citizens, businesses, employees, public fisc, and 

tax revenue. South Carolina brings this suit through its Attorney General, Alan Wilson. He is the 

chief legal officer of the State of South Carolina and has the authority to represent the State in 

federal court. 

38. Plaintiff State of South Dakota sues to vindicate its sovereign, quasi-sovereign, and 

proprietary interests, including its interests in protecting its citizens, businesses, employees, public 

lisc. and tax revenue. South Dakota brings this suit through its Attorney General. Marty .I. 

Jackley. He is the chief legal officer of the State of South Dakota and has the authority to represent 

the State in federal court. 

39. Plaintiff State of Tennessee is a soveretgn state of the United States of America. 

Tennessee sues to vindicate its sovereign, quasi-sovereign, and proprietary interests, including its 

interests in protecting its citizens, businesses, employees, and tax revenue. Tennessee brings this 

suit through its Attorney General, Jonathan Sknnetti. He is the chief legal officer of the State of 

Tennessee and has the authority to represent the State in federal court. 

40. Plaintiff State of Utah is a sovereign state of the United States of America. Utah sues to 

vindicate its sovereign, quasi-sovereign, and proprietary interests, including its interests in 

protecting its citizens, businesses, employees, and tax revenue. Utah brings this suit through its 

Attorney General, Scan D. Reyes. I-le is the chief legal officer of the State of Utah and has the 

authority to represent the State in federal court. 
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41. Plaintiff Commonwealth of Virginia is a sovereign state of the United States of America. 

Virginia sues to vindicate its sovereign, quasi-sovereign, and proprietary interests, including its 

interests in protectine; its citi7ens, businesses, employees, and tax revenue Vire;inia brines this 

suit through its Attorney General, Jason Miyares. I-le is the chief legal officer of the 

Commonwealth of Virginia and has the duty under Va. Code § 2.2-513 to "represent the interests 

of the Commonwealth ... in matters before or controversies with the officers and several 

departments of the government of the United States." 

42. Plaintiff State of Wyoming is a sovereign state of the United States of America. 

Wyoming sues to vindicate its sovereign, quasi-sovereign, and proprietary interests, including its 

interests in protecting its citizens, businesses, employees, and tax revenue. Wyoming brings this 

suit through its Attorney General, Bridget Hill. She is the chief legal officer of the State of 

Wyoming and has the authority to represent the State in federal court. 

43. Defendant Merrick B. Garland ("the Attorney General") is the Attorney General of the 

United States. He leads the Department of Justice ("DO.I"), an executive department of the United 

States. 28 U.S.C. §§ 501, 503. He is vested with authority to enforce the Gun Control Act, see 18 

U.S.C. §§ 922, 926, and provisions of the National Firearms Act at issue in this case, 26 U.S.C. 

§ 780 I (a)(2). 

44. Defendant Bureau of Alcohol. Tobacco. Firearms and Explosives CA TF") is a Bureau 

within DOJ. 28 U.S.C. § 599A(a)(1). 

45. Defendant Steven M. Dettelbach ("the Director") is the Director of ATF. The Attorney 

General has delegated to the Director authority to enforce the Gun Control Act and the provisions 

of the National Firearms Act at issue in this case. See 28 C.F.R. § 0. I 30(a)(I ), (3); accurd 28 

U.S.C. § 510. 
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46. This Complaint refers to all Defendants collectively as ATF. 

JURISDICTION AND VENUE 

47. This Court has _jurisdiction under 28 U.S.C. § 1331 because this civil action arises under 

the laws of the United States and challenges final agency action. 5 U.S.C. §§ 701-06. 

48. Plaintiffs cannot seek another adequate remedy in court. Id. § 704. 

49. Venue is proper in this Court because Defendants are officers and agencies of the United 

States, no real property is involved in this action, and Plaintiff FRAC and Plaintiff North Dakota 

reside in this judicial district. 28 U .S.C. § 1391 ( e )(I). 

STANDING 

SB TACTICAL'S STANDING 

50. SB Tactical is financially injured by A TF's unlawful Ruic and Adjudications. 

Declaration of Jeff Creamer, ,r,r 40-45 ("Creamer Deel."), attached as Ex. G. 

51. The Rule effectively renders every firearm equipped with an SB Tactical brace a short­

barreled rifle. More than 40 of the 67 Adjudications classifying firearms as short-barreled rines 

apply to weapons equipped with an SB Tactical brace. See id. ,r 33. 

52. SB Tactical's sales have plummeted from selling an average of92,000 braces per month 

before A TF initiated its unlawful regulatory actions to selling only 19,300 braces in January 2023. 

Id. ii 41. The Rule became public in mid-January and became effective January 31. 

53. SB Tactical expects its sales to fall even further now that the Rule is effective. Id. 1141. 

54. Because sales of stabilizing braces comprise 98.82% of SB Tactical's revenues, this drop 

in sales has severely disrupted SB Tactical's business. Tel. ,r 42. 

55. Indeed. SB Tactical was forced to reduce its workforce by 61 % after A TF issued its 

Notice. Id. 1143. 

56. With the further drop in sales following the issuance of the Rule. SB Tactical will lay off 
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six of its 12 remaining employees within the next 60 days in an effort to stay afloat. Id. 144. 

57. SB Tactical predicts that-if this trend continues-SB Tactical may go out of business 

within a matter of months. Id. 1145, 47. 

58. SB Tactical's reputation has also suffered as a result of many of its products unexpectedly 

triggering onerous federal firearms regulations and as a result of A TF repeatedly and expressly 

disparaging SB Tactical in the Preamble to the Rule. Id. n 35-37, 46. 

59. These injuries are directly caused by A TF's unlawful Rule and Adjudications. Id. 11~ 38-

48. 

60. These injuries would be redressed by an order of this Court setting aside the Rule and 

Adjudications, as firearms owners would then be able to once again attach SB Tactical braces to 

their firearms without being subject to heightened regulation under the NFA and the GCA. Id. 

1148. 

61. These injuries are ongoing and irreparable. 

B&T's STANDING 

62. B&T is financially injured by A TF's unlawful Rule and Adjudications. Declaration of 

Irving Luce, 111111-17 ("Luce Deel."), attached as Ex. H. 

63. B&T imports and manufactures pistols that are specifically designed to be used with 

stabilizing braces. Id. ~ 6. 

64. Approximately 73% of B&T' s revenues derive from sales of pistols and accessories 

designed to be affixed with stab ii izing braces. Ibid. 

65. Since ATF published a draft of the Rule on the agency's website on January 13, 2023, 

B&T's sales have plummeted. B&T was selling approximately 200 specialized pistols per week 

prior to A TF's announcement of the Rule, but it has thus far been unable to sell any of those pistols 

after the announcement of the Rule. Id.1115. 
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66. B&T has already invested time and labor to determine which, if any, of the over 2,000 

guns in its inventory are covered by the Rule and Adjudications. Id. 'ii I 1. 

67. B&T expects to expend thousands of dollars in materials, manufacturing time, and labor 

in order to convert affected stabilizing brace-related products into items not affected by the Rule. 

Id. 'ii 16. 

68. B&T may also be forced to destroy or modify some of its products in their entirety 

because A TF is retroactively applying the GCA to prohibit all newly covered firearms assembled 

with imported parts, without the option to "cure" the violation by modifying the weapon. Id. 'ii I 7; 

accord Rule, 88 Fed. Reg. at 6,564 (alterations accepted) ("[M]odification of this kind of fireann 

through the removal of the relevant parts would not cure the 922(r) violation because the 

'assembly' has already occurred."). 

69. B&T's reputation has also suffered as a result of many of its products unexpectedly 

triggering onerous federal firearms regulations. Luce Deel. 'ii 18. 

70. These injuries are directly caused by ATF's unlawful Rule and Adjudications. Id. 'il'il 9-

19. 

7 I. These injuries would be redressed by an order of this Court setting aside the Rule and 

Adjudications. Id. 'ii 19. 

72. These injuries are ongoing and irreparable. 

FRAC's ASSOCIATIONAL STANDING 

73. FRAC has associational standing to bring suit on behalf of its members because "(a) its 

members would otherwise have standing to sue in their own right; (b) the interests it seeks to 

protect are germane to the organization's purpose; and (c) neither the claim asserted nor the relief 

requested requires the participation of individual members in the lawsuit." Hunt v. Washington 

Stale Apple Advert. Comm 'n, 432 U.S. 333,343 (1977). 
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74. First, at least two of FRAC's members--SB Tactical and B&T-have standing. See 

Warth v. Seldin, 422 U.S. 490, 511 (1975) (to establish standing, "association must allege that its 

members. or any one of them, are suffering immediate or threatened injury"); accord Oeclaration 

of Travis White, i 16 ("'White Deel."), attached as Ex. I; Creamer Deel. ii 38-48; Luce Deel. 

~, 9-19. 

75. Second, putting a stop to ATF's unlawful actions is germane to FRAC's organizational 

purpose of protecting the firearms industry from "government overreach'' and "holding the 

government accountable for arbitrary and capricious policies." See Our Mission, FRAC, 

https://www.fracaction.org/mission (last visited Jan. 31, 2023): accord White Deel. i~ 5, 7, 15, 23. 

76. Third, neither the claims asserted nor the relief requested require the participation of 

individual members because Plaintiffs "seek[] only declaratory and prospective injunctive relief." 

Heartland Acad. C,nty. Church v. Waddle, 427 F.3d 525,533 (8th Cir. 2005). 

RICHARD CICERO'S STANDING 

77. Richard Cicero owns multiple stabilizing braces. Declaration of Richard Cicero.',! 24 

("Cicero Deel."), attached as Ex. J. 

78. Because of injuries sustained serving his country in Afghanistan--including the loss of 

two limbs, traumatic brain injury ("TB]"), and loss of strength and dexterity in his leti hand-Mr. 

Cicero must use these stabilizing braces to safely fire many kinds of pistols. Id. ~114-5; see also 

Comments of Richard Cicero (Attachments B and C omitted) ("Cicero Comments''), attached as 

Ex. F. 

79. Mr. Cicero is injured hy A TF's unlawful Rules and Adjudications beca11se he will now 

be forced to either give up on shooting pistols that bring him joy and to which he is entitled under 

the Second Amendment of the U.S. Constitution, or become subject to extensive federal firearm, 

regulations. Cicero Deel. ~1i 24-27; see Lujan v. Def:S. o.fWildl/fe, 504 U.S. 555, 561-62 (1992) 
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("little question" that plaintiff suffers injury when he is ·'the object of the government action or 

inaction he challenges"). 

80. Because of Mr. Cicero's TB! and the loss of dexterity in his left hand-the result of his 

service in Afghanistan-registering these six firearms under the NFA is simply too onerous of a 

task for him to complete. Id. ~ 25. 

81. Because registration is not a viable option for Mr. Cicero, he intends to have a local dealer 

disassemble his braced pistols and refit them with longer barrels to avoid the pistols being 

classified as short-barreled rifles. Id. ~126. 

82. As a result, Mr. Cicero will not be able to as easily or safely use his firearms. Id.~ 27. 

83. Under the Rule, Mr. Cicero must modify his firearms within 120 days or risk criminal 

liability. See Rule, 88 Fed. Reg. at 6,553. 

84. Mr. Cicero's injury is directly caused by ATF's unlawful Rule and Adjudications. Cicero 

Deel. n 23-27, 31. 

85. This injury would be redressed by an order of this Court setting aside the Rule and 

Adjudications. Ibid. 

86. This injury is imminent and irreparable. 

STATES' STANDING 

87. ATF's unlawful Rule provides that "[s]hould States or political subdivisions of the States 

(for example, local police departments) possess weapons with 'stabilizing braces' that constitute 

unregistered sho1t-barreled rifles, these firearms must be registered.'' Rule, 88 Fed. Reg. at 6,567. 

88. Law enforcement officers and agents in the Plaintiff States frequently possess or can-y 

pistol stabilizing braces in law enforcement vehicles to be better prepared to respond to potential 

threats and emergency situations. In fast-moving and often dangerous situations, officers may not 

have adequate time to obtain a different firearm. Accordingly, pistol stabilizing braces, which can 
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help with safer and more accurate firing when officers are armed only with a handgun, provide 

significant law-enforcement and public-safety benefits. 

89. Because the State Plaintiffs are subject to regulation by ATF and will have to incur 

compliance costs to ensure that all weapons possessed by their law enforcement officers are in 

accord with ATF's new Rule, they have suffered injury in fact. See Lujan, 504 U.S. at 561-62; 

Nebraska v. Eiden, 52 F.4th 1044, 1047 (8th Cir. 2022) ("threatened financial harm to the State·• 

is "injury in fact"). In addition, the State Plaintiffs will incur financial costs for every weapon the 

Rule requires them to register. Rule, 88 Fed. Reg. at 6,567 (estimating that it will take State 

officials "30 minutes to" register firearms ·'with a loaded wage rate of $49.67, making the per 

application burden $25"). 

90. Moreover, there are within multiple of the Plaintiff States firearm manufacturers (or 

deakrs) that make (or sell) pistol stabilizing braces and/or pistols affixed with stabilizing braces. 

The consequences of ATF's unlawful Rule to such manufacturers (or dealers) include, among 

other things, inhibiting these entities from making and selling pistol stabilizing braces and/or 

pistols affixed with stabilizing braces. This would not only harm such manufacturers' businesses 

but also deprive Plaintiff States of sales (or other) tax revenue for every stabilizing brace and/or 

pistol affixed with stabilizing brace not made or sold that, but for A TF's unlawful Rule, would 

have been made or sold. 

91. These injuries are directly caused by A TF's unlawful Rule and Adjudications. 

92. These injuries would be redressed by an order of this Court setting aside the Rule and 

Adjudications. 

93. These injuries are imminent and irreparable. 
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BACKGROUND 

THE NATIONAL FIREARMS ACT AND THE GUN CONTROL ACT 

94. The Government regulates firearms primarily through two federal statutes: the National 

Firearms Act ("NFA"), 26 U.S.C. §§ 5841-72, and the Gun Control Act ("GCA"), 18 U.S.C. 

§§ 921-31. 

95. Firearms carry with them a regulatory burden that corresponds to their classification 

under these two statutes. 

96. Because the NFA enumerates the specific "firearms" to which it applies, most guns­

including rifles, shotguns, and pistols-are not NFA regulated. Those that are NF A-regulated are 

subject to burdensome tax and registration requirements backed by criminal penalties. 

97. The GCA regulates the business of importing. manufacturing, or dealing in firearms 

generally. In addition, the GCA imposes heightened restrictions on the transportation, sale, and 

delivery of any "short-barreled rifle," "short-barreled shotgun," or "machinegun.'' I 8 U.S.C. 

§ 922(a)(4). (b)(4). 

Congress imposed restrictions on certain short-barreled guns. 

98. In the late 1920s and early 1930s, organized crime was becoming "a major national 

problem." Lamont v. 0 'Neill, 285 F.3d 9, 11 (D.C. Cir. 2002). 

99. "[T]he country struggled to control the violence wrought by 'gangsters, racketeers, and 

professional criminals."' Bezel v. United States, 276 F. Supp. 3d 576, 611 (E.D. La. 2017). ajf'd, 

714 F. App'x 336 (5th Cir. 2017). 

I 00. Congress thus enacted the NFA to regulate "weapons likely to be used for criminal 

purposes." Thompson/Ctr. Arms Co., 504 U.S. at 517 (plurality opinion). 

IO I. Because these lawbreakers favored ''machine gun[ s]" and "sawed-off guns,'' H.R. Rep. 

No. 73-1780, Congress determined to regulate these "dangerous" weapons. 
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I 02. With respect to sawed-off guns, Congress believed that "a long gun with a shortened 

barrel is both dangerous, because its concealability fosters its use in illicit activity, and unusual, 

because of its heightened capability to cause damage." United States v. Cox, 906 F .3d 11 70, 1185 

(10th Cir. 2018) (cleaned up); accord United States v. Marzzarella, 614 F.3d 85, 95 (3rd Cir. 

2010). 

I 03. At the same time, however, Congress found these dangers did not accompany "'pistols 

and revolvers and sporting arms," and thus declined to regulate those guns. 1-1.R. Rep. No. 73-

1780. 

I 04. The result of these policy choices is the scheme in place today: the NFA and the GCA 

impose significant restrictions on short-barreled rifles, but generally do not impose significant 

regulatory burdens on pistols and other weapons that are not specifically enumerated in the 

statutes. 

A weapon is subiect to varying restrictions and burdens based on its classification. 

105. The NFA. A weapon classified as a "firearm" under the NFA is subject to extensive 

federal regulation. 

I 06. Reflecting Congress's desire to regulate dangerous sawed-off weapons, the NFA defines 

"firearm" to reach "a weapon madefi-om a rifle if such weapon as modified has an overall length 

of less than 26 inches or a barrel or barrels of less than 16 inches in length." 26 U.S.C. § 5845(a)(4) 

( emphasis added). 

I 07. "Rifle" is in turn defined to mean "a weapon designed or redesigned, made or remade, 

and intended to be fired from the shoulder and designed or redesigned and made or remade to use 

the energy of the explosive in a fixed caiiridge to fire only a single projectile through a rifled bore 

for each single pull of the trigger, and shall include any such weapon which may be readily restored 

to fire a fixed cartridge." 26 U.S.C. § 5845(c). 
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108. Although the "made from a rifle" definition captures the principal evil Congress sought 

to address---criminals buying long guns and sawing them down-it creates a loophole where a 

criminal could buy a gun with a shortened barrel directly from a licensed manufacturer. This is 

because the definition's operative term "made" excludes "manufacturing ... by one qualified to 

engage in such business under" the NFA. 26 U.S.C. § 5845(i). 

109. Congress thus defined "firearm" to also reach "a rine having a barrel or barrels of less 

than 16 inches in length." 26 U.S.C. § 5845(a)(3). This provision reaches the original 

manufacturing omitted by the ·'made from a rifle" provision. 

110. Taken together, the NFA definition of "firearm·· reaches all originally-manufactured 

short-barreled rifles and all short-barreled rifles "made from a rifle." 

111. Inclusion within the NFA's definition of a "firearm" carries significant legal and 

regulatory consequences. 

112. Anyone who makes an NFA firearm must submit an application to A TF with identifying 

information-including his fingerprints and a passport photo-and must pay a $200 tax. 26 U.S.C. 

§ 5822; 27 C.F.R. §§ 479.61, 479.62; see also ATF Form I -Application to Make and Register a 

Fi rearm, https :/ /www .atf. gov /firearms/ d ocs/fonn/form- I -app Ii cat ion-make-and- register-firearm­

a tf-form-5320 I. 

113. Anyone who transfers an NF A firearm must also submit an application to A TF with 

identifying information and must pay an additional $200 tax. 26 U.S.C. § 5812; 27 C.F.R. 

§§ 479.66, 479.84. 

114. Anyone who receives an NFA firearm must provide A TF with his fingerprints and notify 

his local police department of the transfer. 26 U.S.C. § 5812; 27 C.F.R. §§ 479.84(c), 479.85. 

115. Anyone possessing an NFA firearm must register himself and his NFA firearm in a 
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federal database. 26 U.S.C. § 5841; 28 C.F.R. § 0.131(d); 27 C.F.R. §§ 479.101, 479.102. 

116. Anyone who violates the NFA may be imprisoned for up to ten years and fined up to 

$ I 0,000. 26 U.S.C. § 5871. 

117. The GCA. A weapon classified as a short-barreled rifle under the GCA is subject to 

statutory rules governing its sale, delivery, and interstate transportation. 

I 18. Similar to the NFA's definition of"firearm," the GCA defines "short-barreled rifle" as 

"a rifle having one or more barrels less than sixteen inches in length" and as "any weapon made 

from a rifle (whether by alteration, modification, or otherwise) if such weapon, as modified. has 

an overall length of less than twenty-six inches." 18 U.S.C § 921 (a)(S). 

119. "Rifle" is in turn defined as "a weapon designed or redesigned, made or remade, and 

intend_ed to be fired from the shoulder and designed or redesigned and made or remade to use the 

energy of an explosive to fire only a single projectile through a rifled bore for each single pull of 

the trigger." Id. § 921 (a)(7). 

120. The GCA's rules applicable to short-barreled rifles and other firearms often turn on 

whether the relevant actor holds a federal firearms license ("'FFL'')-i.e., a license issued by the 

Attorney General "to transport, ship, and receive firearms and ammunition covered by such license 

in interstate or foreign commerce during the period stated in the license." 18 U.S.C. § 923(c); 

accord.27 C.F.R. § 478.41. 

121. Individuals may ''engage in the business of importing, manufacturing, or dealing 111 

firearms" only if they hold an FFL. 18 U.S.C. § 922(a)(l)(A). 

122. FFL holders may ·'sell or deliver" short-barreled rifles to unlicensed persons only "as 

specifically authorized by the Attorney General consistent with public safety and necessity." 18 

U.S.C. § 922(b)(4); 27 C.F.R. § 478.98. 
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123. Unlicensed individuals may "transport" short-barreled rifles "in interstate or foreign 

commerce" only "as specifically authorized by the Attorney General consistent with public safety 

and necessity.•• 18 U.S.C. § 922(a)(4); see also 27 C.F.R. § 478.28. 

124. Entities or individuals who sell, deliver, or transport short-barreled rifles without a 

required authorization from the Attorney General may be imprisoned for up to five years and fined 

up lo $500,000. 18 U.S.C. §§ 924(a)(l)(B), (D); 357l(c)(3); 3559(a)(4). 

125. A TF allows-but does not require-parties to submit products for classification under 

the NFA and GCA. See 27 C.F.R. § 478.92(c) (explaining that process is "voluntary"). When a 

party obtains such a classification, it is "authoritative" as to the classified product. See id. While 

A TF formally codified its classification process last year, the agency employed it "'[l]or many 

years" prior to codification. Definition of "Frame or Receiver" and Identification of Firearms, 86 

Fed. Reg. 27,720, 27,733 (May 21, 2021) (Proposed Rule); accord Sig Sauer, Inc. v. Brandon, 826 

F.3d 598,600 n. l (I st Cir. 2016) (explaining that parties are bound by ATF classification letters). 

ATF's classification letters thus carried enormous consequences in terms of the public·s 

understanding of whether a firearm was or was not subject to the NFA and GCA. 

PISTOL STABILIZING BRACES 

Stabilizing braces are a popular accessory thar help shooters fire pistols and oiherfirearms 
more sqfely and accurately. 

126. In 2012, SB Tactical's co-founder Alex Bosco-a Marine Corps and Army veteran­

invented the original Pistol Stabilizing Brace®. 

127. Bosco was shooting with his friend-a disabled combat veteran-when the range mastct· 

asked Bosco's friend to stop tiring because of safety concerns due to his lack of control over the 

gun. 

128. Determined to help his friend and other wounded combat veterans, Bosco had an idea. 
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He produced the first Pistol Stabilizing Brace prototype in his garage. 

129. As the original Pistol Stabilizing Brace patent shows, these devices secure the pistol to a 

shooter's forearm in order to stabilize firing: 3 

-" ,, 
~~ 1n' -----iL----'Tlfl 

F!G. I 

26 

-~----~-~--
18 

---~----
34 

36 
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l 30. Through this design, braces are orthotic devices that allow users to more safely and 

accurately fire handguns. See Report of Gabriel Hurst, Certified Prosthetist/Orthotist. at 1 (Sept. 

7, 202 l) ( originally appended to FRAC comments) ("Hurst Report"), attached as Ex. K. Indeed, 

SB Tactical's brace design-·'a strap and a cuff made of an elastomer rnaterial"-mimics well­

established orthotic devices, such as "[t]he forearm crutch,'' vvhich ''has been in use for close to 70 

years.'' Id. at 1-2. 

131. SB Tactical's brace design has been remarkably successful 111 achieving its goal of 

allowing individuals with disabilities to safely fire weapons. 

l 32. As Plaintiff Richard Cicero told A TF, he ·'lost an arm and a leg" after being ''injured on 

a foot patrol in Afghanistan,'' making it incredibly difficult for him to safely fire weapons. Cicem 

Comments at 1. But after the first brace ·'was created,'' ·'a world of opportunity opened for [him].'' 

Ibid. Indeed, stabilizing braces were ··the birth of [his] teaching so many others to shoot again." 

3 See U.S. Patent No. 8,869,444 B2 (issued Oct. 28, 2014). 
https:/ /patentimages.storage.goog\eapis.com/Oe/ef/63/3020eaabfl d854/U S8 869444. pelf. 
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Ibid 

133. In fact, stabilizing braces have allowed ·'thousands of injured shooters to return to [a] 

safe fulfilling hobb[y].'" "improv[ing] [their] quality of life." Id. at 2. 

134. For example, one of Mr. Cicero's "hundreds" of students-a veteran who "lost his arm 

while serving in the United States Air Force"-"went on to become the first one armed correctional 

officer in his home state" after Mr. Cicero "taught [him] to shoot a pistol with a stabilizing brace:· 

Cicero Deel. ,i 18. 

135. Stabilizing braces are also popular with individuals that do not have physical disabilities 

and who use braces to "more safely use" "firearms," particularly ·'beginning shooters and shooters 

with less physical strength." Cicero Comments at 2. 

136. Some of these able-bodied shooters may nevertheless have "limited mobility" or·'Iimitcd 

body strength" such that they "simply cannot use a firearm safely and effectively" ·'[w]ithout a 

stabilizing brace." Cicero Deel. ,i 15. 

137. Stabilizing braces are also common for state law enforcement officers and agents who 

frequently possess or carry the braces to assist in emergency preparedness when armed only with 

their handgun. 

I 38. Stabilizing braces thus provide users of all stripes a more stable firing platform to 

increase safety and accuracy. 

139. All told, millions of Americans have purchased stabilizing braces to achieve safer and 

more accurate firing. See Rule, 88 Fed. Reg. at 6,560 (estimating that there are ··3 million 

'stabilizing braces' and firearms with an attached 'stabilizing brace' currently in circulation"); 

William J. Krouse, Handguns, Stabilizing Braces, and Related Components, Congressional 

Research Service (Apr. 19, 2021 ), https://crsreports.congress.gov/product/pdf/IF /IF 11763 ("there 
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are between 10 and 40 million stabilizing braces and similar components already in civilian 

hands''); accord Comments ofthe National Shooting Sports Foundation, at 7 (filed Sept. 7, 2021) 

(noting that Congressional Research Service ·'estimate is more in line with [industry l's estimate'· 

derived from "the market and input frorn'' companies); 4 Report of Todd D. Kendall. Ph.D. 

Compass Lexicon, at 24 (Sept. 7, 2021) (originally appended to FRAC comments), attached as 

Ex. T. 

For more than a decade, ATF tells the public that stabilizing braces do not change the 
regulatory class[fication ofpis!ols and otherjrrearms 

140. Before SB Tactical brought its stabilizing brace to market, it procured a classification 

letter from ATF concluding that attaching a stabilizing brace "would not alter the classification of 

a pistol or other firearm" and that "such a firearm would not be subject to NFA controls." Rule, 

88 Fed. Reg. at 6,479 ( quoting Letter from A TF #2013-0172 (Nov. 26, 2012) ( emphasis in original 

letter); see also FTB Letter 2013-0172 (Nov. 26, 20 l 2), attached as Ex. L. Furthermore, A TF 

recognized that a stabilizing brace differs from a shoulder stock because a .. ;brace,' when attached 

to a firearm, d [ oes] 'not convert that weapon to be fired from the shoulder.,,. ibid 

141. By determining that a brace-equipped pistol was not a short-barreled rifle designed and 

intended to be fired from the shoulder, A TF did not subject such vveapons to the onerous controls 

of the NF A and GCA. 

142. As a result, an individual was free to use a stabilizing brace to more safely and accurately 

fire his gun without providing A TF with his fingerprints, 26 U.S.C. § 5812(a)(3); subjecting 

himself to registration in a federal database, id. 5 841 (b ); obtaining a "specific[] authoriz[ ation] by 

the Attorney General" before transferring the short-barreled rifle across state lines, 18 U .S.C. 

4 https://www.regulations.gov/comrnent/ ATF-2021-0002-181221. 
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§ 922(a)(4); and complying with other requirements. 

143. ATF repeatedly reaffirmed its position over the years. Following its 2012 classification, 

ATF issued at least 17 classification letters opining that different stabilizing brace designs did not 

convert pistols into short-barreled rifles. Rule, 88 Fed. Reg. at 6,502 & n.84. 

144. ln 2014, ATF even ruled that "firing a pistol [equipped with a brace] from the shoulder 

would not cause the pistol to be reclassified." FTB Letter 301737 at 1 (Mar. 5, 2014), attached as 

Ex. M. 

145. While ATF issued some classification letters finding that products changed a pistol's 

regulatory classification, those letters focused on whether the product in fact functioned as a brace. 

When, unlike SB Tactical's brace designs, these products did not secure the weapon to a shooter's 

arm with two elastomeric flaps and a strap, A TF determined that the firearm was a short-barreled 

rifle. 

146. For example, in 20 I 4, ATF found that adding a "foam padded stabilizer tube"-i.e., a 

length of padding with no flaps or other mechanism to secure the weapon to the forearm-to a 

pistol "would result in the manufacture ofa 'short-barreled rifle."' Rule, 88 Fed. Reg. at 6,485. 

2014 submission of Cluck-type pistol "ith "foum pmltlrd stabilizer tube" 

147. By contrast, ATF found that stabilizing braces like the ones manufactured by SB 

Tactical-i.e., that used two elastomeric flaps and a strap to wrap around the shooter's arm-did 

26 

MO-SEN-23-0671-A-000032



Case 1:23-cv-00024-DLH-CRH Document 1 Filed 02/09/23 Page 27 of 46 

not change a pistol's regulatory classification under the NF A or GCA, exactly because they 

functioned as a brace and were not intended to be fired from the shoulder. 

148. For example, in 2015, ATF found that attaching SB Tactical's adjustable stabilizing brnce 

product to a pistol "would not be a 'short-barreled rifle. "' 5 Rule, 88 Fed. Reg. at 6,488; see also 

ATF Letter 304296 (Dec. 22, 2015), attached as Ex. N. 

2015 submission of ••udjustuhll' stabilizing brat·c~• 

149. A TF also issued an open letter in 2015 again asserting its position that a stabilizing brace 

"may be attached to a handgun without making a[n] NFA firearm.'' A TF, Open Letter on the 

Redesign of Stabilizing Braces at 2 (Jan. 16, 20 l 5), atLachecl as Ex. 0. 

150. A TF also took the same position in criminal prosecutions, advising courts that attaching 

stabilizing braces to a weapon would not create a short-barreled rine subject to additional 

regulation under federal statutes. In a 2019 sentencing hearing, for example, the Government told 

a federal judge: ·'the type of device placed on the firearm is also dispositive of what type of firearm. 

whether it's a rifle or whether it is a pistol and so the A TF letters do correctly state that they 

consider a firearm with a pistol brace to not be a rifle under the Nr A for purposes of the NFA.'' 

Sentencing Hr'g Tr. at 38:9-·15, United States v. Kamali, Case No. 18-cr-288, Dkt. # 110 (Sept. 

5 A TF conditioned this conclusion on SB Tactical not incorporating raised ridges on the rear or the 
brace, Rule, 88 Fed. Reg. at 6,448, and SB Tactical complied with this condition. 
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24, 2019) ("Kama Ii Transcript"), attached as Ex. P. 

151. A TF's representations to the public were in accord. In 2017, it issued a letter opining 

that it was ·'clear that stabilizing braces are pe1fectly legal accessories for large handguns or 

pistols." See ATF Letter 5000, at I (Mar. 21, 2017) (emphasis added), attached as Ex. Q. 

152. Of course, A TF did not say that it would accept without question that any item attached 

to the back of a pistol was a stabilizing brace. But it stood by its prior classification letters finding 

that stabilizing braces like those produced by SB Tactical-i.e., that secured the shooter's arm to 

the weapon using two elastomeric flaps and a strap-were not designed and intended to facilitate 

shoulder-firing. 

153. Unsurprisingly, ATF's classification decisions and its 2017 declaration that stabilizing 

braces were ·'perfectly legal accessories" led many law-abiding Americans to buy stabilizing 

braces in order to facilitate safer and more accurate shooting. See Rule. 88 Fed. Reg. at 6,560 

(explaining that "demand and production for 'stabilizing braces' ... t[ook] off' in "2017"). 

I 54. For years, A TF also repeatedly represented to Plaintiff SB Tactical' s attorneys that there 

were no issues with any of SB Tactical's products. See Creamer Deel. 1111 36-37; SB Tactical 

Response Letter to ATF's Preliminary Classification of the SBA3 (Mar. I 3, 2020), attached as 

Ex. S. 

155. In 2020, ATF issued a Notice suggesting that ATF was considering a change in it 

approach to regulating stabilizing braces. See Objective Factors.for Classifying Weapons with 

"Stabilizing Braces," Notice, 85 Fed. Reg. 82,516 (Dec. 18, 2020). 

I 56. But two weeks later-after receiving a deluge of comments in opposition to ATF's 

proposed change-ATF publicly withdrew that notice and clarified that it was not "chang[ing] any 

law, regulation, or other legally binding requirement." Objective Factors for Classifying Weapons 
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With "Stabilizing Braces'·; Withdrawal of Guidance, Withdrawal, 85 Fed. Reg. 86,948 (Dec. 31, 

2020). 

157. A TF's reaffirmance of the regulatory status quo reinforced the perception that stabilizing 

braces did not change the classification of the guns to which they were affixed. 

158. As many observed, ATF's position "created a thriving market for these stabilizing 

braces." Letter from the Honorable Mitch McConnell, et al. to the Honorable Merrick Garland at 

2 (June 24, 2021) (originally appended to FRAC Comments), attached as Ex. R. 

ATF changes its mind. 

159. Without any legislative change, the President of the United States ordered A TF to 

abandon a decade of practice under an established statutory framework and "to treat pistols 

modified with stabilizing braces" as "subject to the National Firearms Act." Presidenfs Remarks 

on Gun Violence Prevention Efforts, 2021 Daily Comp. Pres. Doc. 298, at 3 (Apr. 8, 2021 ). 

160. As a result, A TF initiated the rulemaking at issue in this case. 

161. On June I 0, 2021, A TF issued a Notice of Proposed Rulemaking which attempted to 

reconcile ATF's previous classification Idlers by "assign[ing] point values" to "characteristics or 

features'" that it considered probative of an intent to shoulder. See Factoring Criteria for Firearms 

with Attached "Stabilizing Braces," Notice of Proposed Rulemaking, 86 Fed. Reg. 30,826, 30,829 

(June I 0, 2021) ("Notice"). 

162. The Notice would have subjected to heightened regulation many brace-equipped guns 

that the agency previously had determined were not an NFA "firearm" or a GCA ·'short-barreled 

rifle," but A TF also expressly found that some guns equipped with popular braces-such as SB 

Tactical's SB-Mini-would still "be classified as a pistol with an attached ·stabilizing brace· 

accessory." Id. at 30,837. 

163. Because the overall effect or the proposal would have been to permit ATF to subject 
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more weapons to regulation as NF A firearms or GCA short-barreled rifles, A TF received 

significant push back on its change, with "over 217,000 comments opposed to aspects of the rule'' 

out of a total of 237,000. Rule, 88 Fed. Reg. at 6,497. 

164. Many of these comments faulted the agency for using a point system that "w[as] not 

easily understood or applied'' and which used terms that ''were ambiguous and subject to 

interpretation," giving ATF too much discretion. Id. al 6,513. 

165. Ultimately, A Tf ''agree[d1 with cornmenters" and decided to scrap its worksheet and 

adopt a new approach. Ibid. 

ATF'sRuu: 

166. On January 31, 2023, A TF issued the Rule at issue in this case. 

167. The Rule immediately invalidates every prior stabilizing brace classification issued by 

ATF. Rule, 88 Fed. Reg. at 6,480. 6 

168. In their place, the Rule adopts a nevv regulatory definition of ''rifle" that incorporates an 

amorphous multi-factor test Id. at 6,574-75 (to be codified at 27 C.F.R. § 478.11 and 27 C.F.R. 

§479.1)), 

169. The test proceeds in two steps to determine whether a brace-equipped pistol is in fact a 

rifle. First. A TF will assess whether the brace "provides surface area that allows the weapon to be 

fired from the shoulder." Id. at 6,575. Second, ATF will assess whether six "other factors ... 

indicate that the weapon is designed, 111ade, aml inteuJeJ lo be fired frorn lhe shoulder." Ibid. 

These six factors are (I) weight and length, (2) length of pul I, (3) sights or scope, ( 4) whether the 

6 Confusingly, the Rute first claims that "prior classifications are no longer valid as of January 31, 
2023.'" Rule, 88 Fed. Reg. at 6,480. lt then asserts that "prior classifications are no longer valid 
as of May 31, 2023 ." Id. at 6,502, 6,512. Given the felony consequences that attach to any 
misinterpreted ambiguity, Plaintiffs have no choice but to assume the earlier date. 
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brace is necessary for the gun's cycle of operations, (5) marketing materials, and (6) information 

from "the general community." Ibid. 

170. Although this test is nominally "dependent on the specific configuration of the firearm:· 

id. at 6,507, A TF already predicts that it will encompass 99% of all stabilizing braces, Regulatory 

Analysis at 21 ("there may be approximately I percent of 'stabilizing braces' that, \vhen attached 

to the firearm, wou Id not resu It in a firearm that is designed and intended to be fired from the 

shoulder''). ATF describes an exan,ple of an accessory that would not convert a pistol to a shot·t­

barreled rifle, Rule, 88 Fed. Reg. at 6,529-30 ("For example, an elastic strap that wraps around 

the shooter·s wrist and buffer tube on an AR-type firearm is an attachment that does not provide 

surface area to shoulder fire a weapon."), but it does not point to a single firearm configuration or 

product actually in existence tha1 would not trigger heightened regulation under the NFA and 

GCA. 

I 71. The market has responded in kind. with the largest onlinc gun marketplace novv requiring 

all guns equipped with stabilizing braces to be listed as short-barreled rifles. 7 

172. By ATF's estimate, mU!ions of Americans have been committing felony gun crimes­

with A TF's full knowledge and express approval-for the past decade. Rule, 88 Fed. Reg. at 6,560 

(estimating "3 million 'stabilizing braces' and firearms with an attached 'stabilizing brace' 

currently in circulation"). 

173. However, ATF's numbers understate the scope of the problem the Rule creates because 

the agency's estimate arbitrarily stops at 2020. See Regulatory Analysis at 18 (estimating braces 

sold "between the years 2013 to 2020"). Indeed, based on SB Tactical' s sales from 2020 through 

7 https :/ /support.gunbroker .com/he/en-us/articles/ 125 95 908898459-New-A TF-Stabi l izing-Brace­
Rulc. 
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2023 alone, A TF's estimate is short by more than 2.3 million braces. Creamer Deel. 11 15. And 

that does not account for sales by other brace manufacturers. 

174. The Rule is effective immediately. Rule, 88 Fed. Reg. at 6,478. 

175. Parties in possession of a brace-equipped gun have until May 31, 2023 to register their 

gun, destroy it, permanently modify it, or sun·ender it to A TF. Id. at 6,480. But to facilitate this 

"120-day registration period," A TF must rely on "its enforcement discretion" because the agency's 

position is that the millions of Americans in possession of these brace-equipped weapons have 

already committed the felony. Id. at 6,480-81. 

176. "Notwithstanding the 120-day compliance period,'' however, "the rule is immediately 

effective in that the Department may seek to enforce the NF A's requirements with respect lo any 

new making or new transfer of a weapon with an attached 'stabilizing brace' that constitutes a 

short-barreled rifle under the NFA." Id. at 6,481. 

THE RULE Is UNLAWFUL 

177. In ATF's single-minded quest ''to treat pistols modified with stabilizing braces'' as 

"subject to the National Firearms Act," President's Remarks on Gun Violence Prevention Effmis, 

2021 Daily Comp. Pres. Doc. 298, at 3 (Apr. 8, 2021), it fails to heed the statutory text by which 

it is bound. 

178. The NFA and GCA's statutory definitions do not reach pistols equipped with stabilizing 

braces. The statutes cover weapons manufactured as short-barreled rifles, 26 U.S.C. § 5845(a)(3), 

and "weapon[s] made from a rifle," id.§ 5845(a)(4): accord 18 U.S.C. § 92l(a)(8). Contrary to 

the Rule, the statutes do not cover guns manufactured as weapons other than short-barreled rines 

or short-barreled guns made. from weapons other than rifles. 

179. The statutory purpose confirms this result. Congress enacted the NFA (and later, the 

GCA) .to regulate the shortening of long firearms in a manner that makes them more attractive to 
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criminals because of their increased concealability and indiscriminate accuracy. The Rule, by 

contrast, regulates the lengthening of pistols and other short firearms through the attachment of 

accessories designed as orthotics that make these weapons less concealable, more accurate, and 

less dangerous, thereby undermining public safety. 

180. The Rule is thus unambiguously foreclosed by the text, history, and purpose of the NFA 

and GCA. 

181. The Rule also neglects the principal statutory definitions that enumerate the weapons 

covered by the NFA and subject to stricter controls under the GCA. 

182. ATF misapprehends the term "designed" as used in 26 U.S.C. § 5845(c) and 18 U.S.C. 

§ 921 (a)(7). The Rule considers "irreleva111" evidence "that the 'stabilizing brace' makes firing a 

standard pistol more accurate or more enjoyable." Rule, 88 Fed. Reg. at 6,557 (emphasis added). 

This is first and foremost directly contrary to A TF's approach through the last decade and up 

through enactment of the Notice. But more importantly, "items which are principally used for 

11011[-shouldering] purposes" are not "designed" for shouldering. Village of Hof.Jinan Es/ales v. 

Flipside, Ho.ffinan Esta/es, Inc., 455 U.S. 489, 50 I (1982). Thus, ATF cannot read the term 

"designed" to exclude all evidence showing that a stabilizing brace is suitable for use as a brace. 

183. ATF also misinterprets "intended" as used in 26 U.S.C. § 5845(c) and 18 U.S.C. § 

921 (a)(7). A TF purports to divine intent from third-party marketing materials and "information." 

Rule, 88 Fed. Reg. al 6,575. Bui third parties' "opinion[s]" have no "conceivable relevance to the 

intent of the seller." Record Head Corp. v. Sachen, 682 F.2d 672, 677 (7th Cir. 1982). Thus, like 

its interpretation of"designed," the Rule's interpretation of"intendecl" violates the NFA. 

184. At the very least, the NFA is grievously ambiguous as applied to pistols equipped with 

stabilizing braces, as evidenced by ATF reading the statute to not cover these weapons for more 
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than a decade. Under these circumstances, the rule of lenity requires excluding brace-affixed 

weapons from the scope of the NFA. See Thompson/Crr. Arms Co., 504 U.S. at 517-18 (1992) 

(plurality) (applying rule of lenity to prevent NFA regulation of pistol sold with a shoulder stock 

and a 21-inch barrel); id. at 519 (Scalia, J., concurring); Cargill, 57 F.4th at 469-71 (5th Cir. 2023) 

(applying rule of lenity to prevent NFA and GCA regulation of bump stocks). 

185. A TF's Rule also construes the statute in a way that would raise grave constitutional 

doubts under the Second Amendment. With millions of stabilizing braces in circulation-even by 

ATF's conservative estimate-braced weapons are plainly in "common use" and thus protected 

by the Second Amendment. New York Stale Rifle & Pistol Ass 'n, Inc. v. Bruen, 142 S. Ct. 211 I, 

2128, 2143 (2022); see Avitabile v. Beach, 368 F. Supp. 3d 404,411 (N.D.N.Y. 2019) (concluding 

that ·'at least 300,000 lasers and 4,478,330 stun guns owned by private citizens across the United 

States" constituted "common use"); Maloney v. Singas, 351 F. Supp. 3d 222, 237-38 (E.D.N.Y. 

2018) ("The Court finds that based on this magnitude of sales ... [that] Defendant has failed to 

establish that nunchaku are not in common use."). The doctrine of constitutional avoidance thus 

requires reading the NFA and the GCA lo avoid placing onerous restrictions on these weapons. 

See Union Pac. R.R. Co. v. DHS, 738 F.3d 885, 893 (8th Cir. 2013). 

186. The Rule is also hopelessly unworkable. For example, the Rule says that ATF will first 

assess whether a brace "provides surface area that allows the weapon to be fired from the 

shoulder." Rule, 88 Fed. Reg. at 6,575. 

187. But that inquiry raises an obvious question; how much '·surface area" '·allows the 

weapon to be fired from the shoulder?" ATF-without giving a reason--declines "to specify a 

quantifiable metric for what constitutes surface area that allows for shouldering of the weapon" 

and will not "attempt to precisely measure or quantify the surface area.'' Rule, 88 Fed. Reg. at 
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6,529. 

188. A TF's other factors fare no better. For example, ATF says that it will assess whether 

brace-affixed pistols have a weight, length, and length of pull that are "consistent with" ·'similarly 

designed rifles." Rule, 88 Fed. Reg. at 6,575. 

189. But ATF does not provide a comprehensive list of·'similarly designed rifles" and instead 

offers a handful of examples, leaving to regulated parties the impossible task of figuring out which 

rifles ATF will use as benchmarks from a population ofat least "12,000 firearms." Id. at 6,514-

19, 6,535-38 & n. I 03. ATF also. ignores evidence that many pistols have physical characteristics 

similar to the "rifles" it identifies as examples. Even if an individual manages to guess right, he 

or she then has to figure out whether his or her braced weapon's features are "consistent with'' 

those benchmarks-a term that is undefined. 

190. ATF also advises parties that it will look at "marketing and promotional materials," as 

well as "[i]nfonnation demonstrating the likely use of the weapon in the general community.•· 

Rule, 88 Fed. Reg. at 6,575. But ATF does not commit itself to any kind of standard for how it 

will weigh or assess this information. Indeed, the Preamble credits some individuals' 

characterizations of a brace while writing off others as anecdotal and not even ·'relevant.'' Id. at 

6,519. Elsewhere, it divines from generic anti-establishment marketing slogans an unstated intent 

·'to avoid NFA controls." Id. at 6,544. 

191. ATF's factors are litlle more than window dressing for the agency to reach its preferred 

outcome. 

192. ATF's Rule is also unlawful because it relies on a deficient cost-benefit analysis that, 

inter alia, arbitrarily fails to consider millions of stabilizing braces. 

193. Finally, ATF' s Rule is impermissibly retroactive in excess of its statutory authority under 
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the GCA. 

A TF'S BRACE ADJUDICATIONS 

194. Along with the Rule, A TF also issued dozens of adjudications purporting to classify as 

short-barreled rifles common firearms and weapon platforms equipped with the most popular 

stabilizing braces in the United States ("the Adjudications"). See A TF, Common Weapon 

Platforms with Attached ·Stabilizing Brace' Designs that are Short-Barreled Rifles ("Platforms 

Adjudication"), attached as Ex. C; ATF, Commercially Available Firearms Equipped with a 

'Stabilizing Brace' that are Short-Barreled Rifles ("Firearms Adjudication"), attached as Ex. D. 

195. These Adjudications contain no analysis and consist solely of photographs of brace­

equipped firearms or weapons platforms labeled "Short-barreled Rifle." 

196. Like the underlying Rule, the Adjudications are completely untethered from the statutory 

text they purport to apply. 

197. The Adjudications are also unlawful because they were issued contemporaneously with 

the Final Rule, and do not at all explain the reasons for the agency's decisions. 

198. The Adjudications confirm that ATF believes its Rule will allow it to achieve whatever 

outcome it wants, regardless of the facts before the agency. Take, for example, ATF's adjudication 

of the SB-Mini. ATF has twice before issued preliminary classifications concluding that a pistol 

affixed with the SB-Mini is not a short-barreled rifle. See Rule, 88 Fed. Reg. at 6,492 (preliminary 

classification letter in 2020); Notice, 86 Feel. Reg. at 30,835-38 (example application of 

worksheet). Now, A TF says that it is a short-barreled rifle. See Platforms Adjudication at 8. That 

A TF felt no need to even explain why use of the SB-Mini results in a short-barreled rifle 

demonstrates that the Rule and its factors are nothing more than a legal veneer for A TF to do 

whatever it wants. 
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FffiST CLAIM FOR RELIEF 
(Rule- Ultra Vires) 

199. Plaintiffs incorporate by reference all prior paragraphs of this Complaint and the 

paragraphs in the counts below as though set forth fully herein. 

200. The APA authorizes this Court to "hold unlawful and set aside agency action, findings, 

and conclusions found to be ... arbitrary. capricious, an abuse of discretion, or otherwise not in 

accordance with law [ or] in excess of statutory jurisdiction, authority, or limitations, or short of 

statutory right." 5 U.S.C. § 706(2)(A), (C). 

20 I. The Rule is a final agency action that exceeds A TF's statutory authority. 

202. The Rule regulates pistols and other firearms equipped with stabilizing braces, even 

though the text, structure. history, and purpose of the NFA and GCA show that the statute does 

not regulate such weapons. 

203. The Rule misinterprets ''designed" as used in 26 U.S.C. § 5845(c) and 18 U.S.C. 

§ 921 (a)(7) by, among other things, excluding from ATF's future classification decisions all 

evidence showing that a stabilizing brace functions as a stabilizing brace. 

204. The Rule misinterprets "intended" as used in 26 U.S.C. § 5845(c) and 18 U.S.C. 

§ 921 (a)(7) by, among other things, attributing third-party intent to firearms manufacturers, 

stabilizing brace manufacturers, commercial retailers and other sellers, and individual gun owners. 

205. At minimum, the NFA and GCA are grievously ambiguous as applied to stabilizing 

braces, and thus the Rule violates the rnle of lenity. 

206. The Rule is invalid because it interprets the NFA and GCA in a way that encompasses 

millions of weapons-undoubtedly in common use-and thus raises grave constitutional doubts 

under the Second Amendment. See Union Pac. R.R. Co., 738 F.3d at 893. 

207. The Rule is impennissibly retroactive in excess of ATF's statutory authority. 
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208. The Rule ,s invalid because it engages 111 impermissible hybrid rulemaking and 

adjudication. 

SECOND CLAIM FOR RELIEF 
(Rule-Arbitrarv And Capricious) 

209. Plaintiffs incorporate by reference all prior paragraphs of this Complaint and the 

paragraphs in the counts below as though set forth fully herein. 

210. The APA authorizes this Court to ·"hold unlawful and set aside agency action, findings, 

and conclusions found to be ... arbitrary, capricious, an abuse of discretion, or otherwise not in 

accordance with law." 5 U.S.C. § 706(2)(A). 

211. The Rule is arbitrary and capricious. 

212. The factors adopted by the Rule are holistically arbitrary because they leave Plaintiffs, 

"other regulated parties, and reviewing courts[,] guessing" at how to apply the ATF's purported 

standard and because they would confer unbounded discretion upon the agency and are otherwise 

inadequately explained. Innovator Enters., Inc. v. Jones, 28 F. Supp. 3d 14, 25 (D.D.C. 2014). 

213. The factors adopted by the Ru le are individually arbitrary because they do not 

meaningfully "articulate[] the standards that [will] guide[] [ATF's] analysis" and because they 

are contrary to evidence in the record and otherwise inadequately explained. Tripoli Rocket1J1 

Ass 'n, Inc. v. ATF, 437 F .3d 75, 81 (D.C. Cir. 2006). 

214. The Rule's consideration of costs and benefits is arbitrary and capricious. 

THIRD CLAIM FOR RELIEF 
(Adjudications-Ultra Vires) 

215. Plaintiffs incorporate by reference all prior paragraphs of this Complaint and the 

paragraphs in the counts below as though set forth fully herein. 

216. The APA authorizes this Court to "hold unlawful and set aside agency action, finding,, 

and conclusions found to be ... arbitrary, capricious, an abuse of discretion, or otherwise not in 
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accordance with law [or] in excess of statutory jurisdiction, authority, or limitations, or short of 

statutory right." 5 U.S.C. § 706(2)(A), (C). 

217. The Adjudications are final agency actions that exceed ATF's statutory authority. 

218. The Adjudications subject to NF A regulation and heightened GCA regulation pistols 

equipped with stabilizing braces, even though the text, structure, history, and purpose of the NFA 

and GCA show that the statutes do not reach such weapons. 

219. The Adjudications misinterpret "designed" as used in 26 U.S.C. § 5845(c) and 18 U.S.C. 

§ 921 (a)(7), by excluding from consideration all evidence showing that a stabilizing brace 

functions as a stabilizing brace. 

220. The Adjudications misinterpret ''intended'' as used in 26 U.S.C. § 5845(c) and 18 U.S.C. 

§ 921 (a)(7), by attributing third-party intent to firearms manufacturers, stabilizing brace 

manufacturers, commercial retailers and other sellers, and individual gun owners. 

221. At minimum, the statutes and the Rule are grievously ambiguous as applied to stabilizing 

braces, and thus the Adjudications violate the rule of lenity. 

222. The Adjudications are invalid because they interpret the NF A and GCA in a way that 

encompasses millions of weapons-undoubtedly in common use-and thus raises grave 

constitutional doubts under the Second Amendment. See Union Pac. R.R. Co., 738 F.3d at 893. 

223. The Adjudications are in excess of A TF's statutory authority under the Administrative 

Procedure Act because A TF impennissibly issued them contemporaneously with the Rule. 

FOURTH CLAIM FOR RELIEF 
(Adjudications -Arbitrary And Capricious) 

224. Plaintiffs incorporate by reference all prior paragraphs of this Complaint and the 

paragraphs in the counts below as though set forth fully herein. 

225. The APA authorizes this Court to "hold unlawful and set aside agency action, findings, 
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and conclusions found to be ... arbitrary, capricious, an abuse of discretion, or otherwise not in 

accordance with law." 5 U.S.C. § 706(2)(A). 

226. The Adjudications are arbitrary and capricious because they do not provide reasoned 

explanations. 

FIFTH CLAIM FOR RELIEF 
(Rule and Adjudications- Unconstitutionally Vagl!£j 

227. Plaintiffs incorporate by reference all prior paragraphs of this Complaint and the 

paragraphs in the counts below as though set forth fully herein. 

228. The APA authorizes this Court to "hold unlawful and set aside agency action, findings, 

and conclusions found to be ... arbitrary, capricious, an abuse of discretion, or otherwise not in 

accordance with law [or] contrary to constitutional right, power, privilege, or immunity." 5 U.S.C. 

§ 706(2)(A), (B). 

229. The Rule and statute are unconstitutionally vague on their face and as applied in the 

Adjudications. 

PRAYER FOR RELIEF 

WHEREFORE, Plaintiffs respectfully request that this Court enter judgment in their 

favor and against Defendants, as follows: 

A. Declare unlawful and set aside A TF's Rule and Adjudications. 

B. Preliminarily and permanently enjoin ATF from enforcing the Rule and Adjudications. 

C. Award Plaintiffs costs and attorneys' fees pursuant to 28 U.S.C. § 2412. 

D. Grant such further and additional relief as this Court deems just and proper. 
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