ALAN WILSON
ATTORNEY GENERAL

November 18, 2021

VIA EMAIL
Ms. Khahilia Shaw
records(@americanoversight.org

RE:  Freedom of Information Act (“FOIA”’) Request
Dear Ms. Shaw:

This Office has received your FOIA request dated November 3, 2021, which
seeks:

1. Any handouts, agendas, presentation materials, summaries, or notes
(electronic or handwritten) provided to or created by Deputy Solicitor
General J. Emory Smith as part of or in relation to George Mason
University Law & Economics Center’s Solicitors General Meeting held
between September 30 and October 3, 2021, in Bozeman, Montana.

2. All email communications (including emails, complete email chains,
calendar invitations, and attachments thereto) between (a) Deputy
Solicitor General J. Emory Smith, and (b) anyone communicating on
behalf of George Mason University (including, but not limited to, anyone
communicating from an email address ending in @gmu.edu).

3. All email communications (including emails, complete email chains,
calendar invitations, and attachments thereto) sent or received by Deputy
Solicitor General J. Emory Smith containing the terms “George Mason,”
“GMU,” “Law & Economics,” “LEC,” “gmu.edu,” or “Bozeman.”

For all parts of this request, please provide all responsive records from
June 1, 2021, through October 10, 2021.

This determination is in accordance with S.C. Code Ann. § 30-4-30(C).

REMBERT C. DENNIS BUILDING e POST OFFICE BOX 11549 o COLUMBIA, SC 29211-1549 e TELEPHONE 803-734-3970 e FACSIMILE 803-253-6283


mailto:records@americanoversight.org

On November 18, 2021, you were informed there were public records responsive
to your request. Also, on November 18, you were informed that the Office’s actual costs
to search for, retrieve, and redact the public records were $19.00 and that payment of
these costs was required prior to production of the responsive public records.

On November 23, 2021, the Office received your payment.

Accordingly, the public records responsive to your request are attached to this
letter. Please be advised, some documents are exempt from disclosure under S.C. Code
Ann. § 30-4-40(a)(7) and some documents have been redacted under S.C. Code Ann.
§ 30-4-40(a)(2).

Sincerely yours,

L. David Leggett
Assistant Attorney General



From: Deecy Gray

To: Emory Smith
Subject: Resources on Civics Education Awareness
Date: Thursday, October 7, 2021 11:19:23 AM

As promised, the LEC is passing along further information from Deecy Gray about Civics
Education Awareness. Her note is reprinted below:

Dear Mr. Smith,
Thank you for your interest in getting Civics taught again in our schools.
Attached are links to each of the materials that Doug has created:

First, the Proclamation: We need your help in getting this signed by the Governor in your

state or circuit!. Since October is Civic Awareness month we need this done quickly or with
a 2022 commitment.

Second, here are the links to the PBS series and to the just released Civics Fundamentals
program. If you feel comfortable, you might ask the Governor to see if his/her state board of
education would implement these materials into the curriculum. This will ensure quality and
neutrality in the civics that is taught; izzit.org has lesson plans that coordinate.

Third, if you wish to take this to a local level, please feel free to do so. We are reaching out
to private, public, and charter schools, as well as home schoolers. We welcome them using
these materials.

When you are asked to speak in your community, feel free to use them as well.
Let me know if you have any questions, and thank you.

Best,
Deecy Gray
703.821.8733

T We have the following states with the proclamation in hand: TX, GA, IA, MO, AR, NE, RI,
ND, IN

Pending: CT, ME, LA, MA, NH, FL.
If your state is in the pending category, prod them to get their proclamation in.

If your state is not listed above, please initiate a request for the Proclamation via the
Governor's office.

If your state has sent in the Proclamation, please thank the Governor and ask him to
implement these materials via the State Department of Education and/or local school
boards.

SC-AG-21-1584-A-000001


https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fcustom.cvent.com%2FC674EF8FB0604BC9BF9B668FCA89DFEB%2Ffiles%2Fevent%2F84e3977a381344d5b1d4099e08933440%2F304925c89ebb4e1d82cb4d0bdbe9c5e4.pdf&data=04%7C01%7CESmith%40scag.gov%7C2b4069405fc34c5f3c2d08d989a5d538%7Caa43a17bbf734a4baea2e6f1f30c7e04%7C0%7C0%7C637692167623179170%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=0LyzQGftJ1oB2n8GkxbWfUuB2ns0RcqkmKCcAtuGg%2Fs%3D&reserved=0
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fapp.cvent.com%2FSubscribers%2FEvents2%2FEmails%2FEmailDesigner%3Fevtstub%3D9055bdbe-6a4f-4d18-a3f5-cacbff77947e%26startInvitationList%3D741e885b-2caf-4622-8886-ac9ac8609d33%26emailType%3DEventEmail%26startSection%3D%26startPage%3D6e382074-2c7c-4800-8177-b51b3c60c4f6%26parentUrl%3D%252FSubscribers%252FEvents2%252FEmails%252FEmailPreview%252FIndex%252FView%253Fevtstub%253D9055bdbe-6a4f-4d18-a3f5-cacbff77947e%2526tlstub%253D741e885b-2caf-4622-8886-ac9ac8609d33%2526evtemailstub%253D6e382074-2c7c-4800-8177-b51b3c60c4f6%2526ajaxBuster%253D1%2526_%253D1633619350183%26startLocale%3D1033%23_ftn1&data=04%7C01%7CESmith%40scag.gov%7C2b4069405fc34c5f3c2d08d989a5d538%7Caa43a17bbf734a4baea2e6f1f30c7e04%7C0%7C0%7C637692167623179170%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=zG3pSWL%2FsmKAsTdO%2BHvzwBVIzMFkR1go7Swv8%2BwuC%2FQ%3D&reserved=0
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.freetochoosenetwork.org%2Fprograms%2Fperfect_union%2F&data=04%7C01%7CESmith%40scag.gov%7C2b4069405fc34c5f3c2d08d989a5d538%7Caa43a17bbf734a4baea2e6f1f30c7e04%7C0%7C0%7C637692167623189125%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=h6iM2i0aiYQjQ8cdl2mEUJL4Hb1WhjC%2BxRaToHiaacE%3D&reserved=0
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.civicsfundamentals.org%2F&data=04%7C01%7CESmith%40scag.gov%7C2b4069405fc34c5f3c2d08d989a5d538%7Caa43a17bbf734a4baea2e6f1f30c7e04%7C0%7C0%7C637692167623189125%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=XpsvLCsAuryme%2FM1DnMIalCdDAf9DWf%2FRefDPCSqAv0%3D&reserved=0
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.civicsfundamentals.org%2F&data=04%7C01%7CESmith%40scag.gov%7C2b4069405fc34c5f3c2d08d989a5d538%7Caa43a17bbf734a4baea2e6f1f30c7e04%7C0%7C0%7C637692167623189125%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=XpsvLCsAuryme%2FM1DnMIalCdDAf9DWf%2FRefDPCSqAv0%3D&reserved=0
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.izzit.org%2F&data=04%7C01%7CESmith%40scag.gov%7C2b4069405fc34c5f3c2d08d989a5d538%7Caa43a17bbf734a4baea2e6f1f30c7e04%7C0%7C0%7C637692167623189125%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=%2BzO2MWhDuwwkyAD1j7QOrHb980PhfR8PTnkdYici5AQ%3D&reserved=0
mailto:mgatling@gmu.edu
mailto:ESmith@scag.gov

[-<]

SC-AG-21-1584-A-000002


https://gcc02.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.cvent.com%2F&data=04%7C01%7CESmith%40scag.gov%7C2b4069405fc34c5f3c2d08d989a5d538%7Caa43a17bbf734a4baea2e6f1f30c7e04%7C0%7C0%7C637692167623199081%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=5mmjMKo7%2BDjIiYbiZKCCIURLhaxuR07LoBSTZ5shfpg%3D&reserved=0

From: Deecy Gray
To: Emory Smith
Subject: Resources on Civics Education Awareness

Date:

Thursday, October 7, 2021 11:19:23 AM

As promised, the LEC is passing along further information from Deecy Gray about Civics
Education Awareness. Her note is reprinted below:

Dear Mr. Smith,
Thank you for your interest in getting Civics taught again in our schools.
Attached are links to each of the materials that Doug has created:

First, the Proclamation: We need your help in getting this signed by the Governor in your

state or circuit!. Since October is Civic Awareness month we need this done quickly or with
a 2022 commitment.

Second, here are the links to the PBS series and to the just released Civics Fundamentals
program. If you feel comfortable, you might ask the Governor to see if his/her state board of
education would implement these materials into the curriculum. This will ensure quality and
neutrality in the civics that is taught; izzit.org has lesson plans that coordinate.

Third, if you wish to take this to a local level, please feel free to do so. We are reaching out
to private, public, and charter schools, as well as home schoolers. We welcome them using
these materials.

When you are asked to speak in your community, feel free to use them as well.
Let me know if you have any questions, and thank you.

Best,
Deecy Gray
703.821.8733

T We have the following states with the proclamation in hand: TX, GA, IA, MO, AR, NE, RI,
ND, IN

Pending: CT, ME, LA, MA, NH, FL.
If your state is in the pending category, prod them to get their proclamation in.

If your state is not listed above, please initiate a request for the Proclamation via the
Governor's office.

If your state has sent in the Proclamation, please thank the Governor and ask him to
implement these materials via the State Department of Education and/or local school
boards.
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From: Dominic Scavuzzo

To: Emory Smith
Subject: Thank You For Attending Our: Solicitors General Meeting!
Date: Monday, October 4, 2021 5:49:13 PM
Solicitors General Meeting
H

Bozeman, MT

Thursday, September 30 —
Sunday, October 3, 2021

Dear Mr. Smith,

Thank you for attending the Solicitors General Meeting. | hope you found the program to
be both educational and enjoyable. Your feedback is very valuable to us, so | would
appreciate it if you would take a few moments to complete our feedback survey. You may

find it here: Click here to respond.

Our reimbursement instructions and form can be found here.

Please email me if you would like a CLE/Valuation memo. The LEC does not seek CLE
credit. To receive CLE approval for your participation in this program, please submit the
memo to your state bar.

Thank you again for joining us, and please do not hesitate to contact me with any questions.
Sincerely,
Dominic

Dominic Scavuzzo

Attorneys General Education Program Assistant
Law & Economics Center

George Mason University Antonin Scalia Law School
3301 Fairfax Drive, Arlington, VA 22201

Email: dscavuzz@gmu.edu

-4
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From: Dominic Scavuzzo

To: Emory Smith
Subject: Thank You For Attending Our: Solicitors General Meeting!
Date: Monday, October 4, 2021 5:49:13 PM
Solicitors General Meeting
H

Bozeman, MT

Thursday, September 30 —
Sunday, October 3, 2021

Dear Mr. Smith,

Thank you for attending the Solicitors General Meeting. | hope you found the program to
be both educational and enjoyable. Your feedback is very valuable to us, so | would
appreciate it if you would take a few moments to complete our feedback survey. You may

find it here: Click here to respond.

Our reimbursement instructions and form can be found here.

Please email me if you would like a CLE/Valuation memo. The LEC does not seek CLE
credit. To receive CLE approval for your participation in this program, please submit the
memo to your state bar.

Thank you again for joining us, and please do not hesitate to contact me with any questions.
Sincerely,
Dominic

Dominic Scavuzzo

Attorneys General Education Program Assistant
Law & Economics Center

George Mason University Antonin Scalia Law School
3301 Fairfax Drive, Arlington, VA 22201

Email: dscavuzz@gmu.edu

-4
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From: Emory Smith

To: Donald J Kochan

Cc: Matthew Richardson

Subject: RE: Accessible Readings

Date: Monday, October 4, 2021 11:09:00 AM

Thank you for an excellent conference and very fine hospitality. Was great to see both of you and
have time with the other participants.

Donald, if you would like, I can email you a few suggestions for things to see during your free time
while at the meeting in Charleston next month. Having lived in Columbia for a while, you probably
know your way around Chas., Matthew.

Emory

From: Donald J Kochan <dkochan2@gmu.edu>

Sent: Thursday, September 30, 2021 8:03 PM

To: Donald J Kochan <dkochan2@gmu.edu>

Cc: Matthew Richardson <mricha5@gmu.edu>; Dominic E Scavuzzo <dscavuzz@gmu.edu>
Subject: Accessible Readings

Dear All,

Looking forward to our time together this weekend. I've been told a couple readings were
difficult to access.

Here is a link to the Roberts article (also attached):
https://www.virginialawreview.org/wp-content/uploads/2013/09/What-Makes-the-D.C.-

Circuit-Different.pdf
Also attached is the National Review article by Shawn Regan.

Best wishes,
Donald

Donald Kochan

Professor of Law

Deputy Executive Director, Law & Economics Center
George Mason University Antonin Scalia Law School
3301 Fairfax Drive | Arlington, VA 22201

Email: dkochan2@gmu.edu / Phone: 202.329.1152

| masonlec.org/donate

skskoskoskok

CV: https://www.law.gmu.edu/assets/files/faculty/cv/kochan.pdf

Bio: https:/www.law.gmu.edu/faculty/directory/fulltime/kochan_donald
SSRN Page: http://ssrn.com/author=405813
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VIRGINIA LAW REVIEW

VOLUME 92 MAY 2006 NUMBER 3

LECTURE

WHAT MAKES THE D.C. CIRCUIT DIFFERENT?
A HISTORICAL VIEW

John G. Roberts, Jr.*

INTRODUCTION

ACH of the federal circuit courts of appeals has its own
unique character. This distinctiveness is the result of local le-
gal cultures, differences in rules, and differences in the personali-
ties that have sat on the bench at each of the circuits and have im-
pressed their own character on the institution. For example, I am
sure you are familiar with the tradition in the Court of Appeals for
the Fourth Circuit, where at the end of oral argument the judges
come down from the bench and shake hands with the lawyers. It is
a very endearing custom emblematic of the grace and hospitality of
the region encompassed by the Fourth Circuit.
Things are different in the District of Columbia Circuit. Judges
there also come down sometimes and mingle with the lawyers after
argument. There is a famous episode from the early nineteenth

* Chief Justice of the United States; Circuit J udge, United States Court of Appeals
for the District of Columbia Circuit, 2003-2005. A version of this Lecture was deliv-
ered as the Ola B. Smith Lecture at the University of Virginia School of Law on April
20, 2005.

In compiling the materials presented in this Lecture, I am particularly indebted to
three histories of the D.C. Circuit: Jeffrey Brandon Morris, Calmly to Poise the Scales
of Justice: A History of the Courts of the District of Columbia Circuit (2001); E. Bar-
rett Prettyman, Jr. et al., History of The United States Court of Appeals for The Dis-
trict of Columbia Circuit in The Country’s Bicentennial Year (1977); Susan Low
Bloch & Ruth Bader Ginsburg, Celebrating the 200th Anniversary of the Federal
Courts of the District of Columbia, 90 Geo. L.J. 549 (2002).
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century involving Judge Buckner Thruston, who was in the habit of
finding the lawyers appearing before him deficient in many re-
spects, and in the habit of giving voice to that view. On one occa-
sion, a lawyer responded in kind, letting Judge Thruston know that
he, the lawyer, found the Judge equally deficient. The Evening Star
explained what happened next: “Judge Thruston’s reaction was to
hustle down from the bench and berate his critic as ‘a scoundrel
and poltroon,” whom he challenged to step ‘outside and fight.”
Perhaps those sorts of beginnings explain why the tradition never
really caught hold in D.C. as it has in Richmond.

When I joined the D.C. Circuit three years ago, I began to ap-
preciate that the court was different in significant respects from the
other courts of appeals with which I was familiar around the coun-
try. Some of these differences are very obvious. For example, all
the D.C. Circuit judges are in the same building, along with all the
district court judges. This allows the circuit judges the unique op-
portunity of sitting down to lunch right next to a judge who, mo-
ments before, they had announced was guilty of abuse of discretion
or clear error. It can make for a very short lunch.

The judges on the D.C. Circuit are chosen from beyond the
boundaries of the circuit itself. I was fortunate to sit on that court
with people like Stephen Williams from Colorado, Harry Edwards
from Michigan, Karen Henderson from South Carolina, and David
Sentelle from North Carolina. That is not true of the other circuits.

Geographically, of course, the circuit is quite small, and that has
consequences for its work. For example, the circuit is so small that
it does not have a federal prison within its boundaries, so prisoner
petitions—which make up a notable portion of the docket nation-
wide on other courts of appeals—are a less significant part of its
work.” It is when you look at the docket that you really see the dif-
ferences between the D.C. Circuit and the other courts. One-third
of the D.C. Circuit appeals are from agency decisions. That figure

' New Building Culminates Struggle That Began 149 Years Ago, The Evening Star
(Wash., D.C.), June 27, 1950, at AS.

’See Leonidas Ralph Mecham, Judicial Business of the United States Courts: 2004
Annual Report of the Director 77-80 (Table B-1: U.S. Courts of Appeals—Appeals
Commenced, Terminated, and Pending, by Circuit, During the 12-Month Period End-
ing Sept. 30, 2004), available at http://www.uscourts.gov/judbus2004/appendices/
bl.pdf.
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is less than twenty percent nationwide. About one-quarter of the
D.C. Circuit’s cases are other civil cases involving the federal gov-
ernment; nationwide that figure is only five percent. All told, about
two-thirds of the cases before the D.C. Circuit involve the federal
government in some civil capacity, while that figure is less than
twenty-five percent nationwide.’

You may think there is no great mystery to this. The D.C. Cir-
cuit just happens to be in the Nation’s capital, and that would ex-
plain why it has more cases involving the federal government. But
there is nothing inevitable about assigning jurisdiction to review
government decisions to the District of Columbia Circuit. It would
be just as logical, it seems, to assign the jurisdiction to the circuit in
which the impact of the government decision is felt, or even on
some rotating basis. It turns out that the reason the D.C. Circuit
has such a unique role with respect to reviewing legal challenges
and decisions of the national government has at least as much to do
with its unique history as it does with its physical location.

I. BEGINNINGS

The differences between the D.C. Circuit and the other federal
courts of appeals go back to the very beginning—to the Judiciary
Act of 1801 and John Adams’s midnight judges. The Federalists
lost the election of 1800; they were losing the White House; they
were losing the Congress. Jeffersonian Republicans were coming
into power. Everybody knew, though, that the federal judiciary
needed reforming, and the Federalists thought that the period be-
tween the election and Jefferson’s inauguration was as good a time
as any to take care of that problem.’ So, they passed the Judiciary
Act of 1801,’ setting up new circuit courts around the country, with
new circuit court judgeships to which John Adams promptly nomi-
nated and the outgoing Senate promptly confirmed Federalist ap-
pointees. When the Jeffersonians took power, they repealed the
1801 Act and abolished the judgeships.’

*1d. at 77.

*See Richard E. Ellis, The Jeffersonian Crisis: Courts and Politics in the Young Re-
public 15 (1971); Erwin C. Surrency, History of the Federal Courts 27 (2d ed. 2002).

* Act of Feb. 13, 1801, ch. 4, 2 Stat. 89 (repealed 1802).

°See generally Surrency, supra note 4, at 30-31.
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One lonely federal circuit court with its three lonely federal cir-
cuit court judgeships survived the Jeffersonian purge. It was the
Circuit Court of the District of Columbia.’ It survived because it
was set up by a separate act—the second Judiciary Act of 1801—
passed two weeks after the more famous one.’

This story of survival was remarkable for a number of reasons.
First, one of the appointees, one of the three surviving judges, was
James Marshall, the younger brother of the new Chief Justice,
John Marshall.’ John Marshall, of course, was an arch rival of
Thomas Jefferson, and you would think that Jefferson would have
his eyes on the court on which Marshall’s younger brother sat. One
of the other three judges was William Cranch, John Adams’s
nephew.” Again, you would think the Jeffersonians would have
their eyes out for the court on which two of the three judges were
James Marshall and Adams’s nephew.

Even more remarkable is that James Marshall and William
Cranch were not keeping a low profile. Shortly after they took of-
fice, the National Intelligencer, the Jeffersonian house press organ,
published a letter critical of the new court, and Marshall and
Cranch reacted by prevailing upon the United States Attorney to
issue a writ of common law libel against the editor of the newspa-
per." The episode became a cause celébre, and again, you would
think that if any court was going to be targeted for extinction, it
would be this court.

Why was the court saved? I think the primary reason it was
saved was that the court was not just a federal circuit court, but
also the local court for the District of Columbia. Its jurisdiction in-
cluded all the jurisdiction of the federal circuit courts, and all the
jurisdiction that the Maryland state courts had exercised on the

"1d. at 32. Although called a circuit court, this new court served as both a trial and
an appellate court, as did its successor, the Supreme Court of the District of Colum-
bia. See Jeffrey Brandon Morris, Calmly to Poise the Scales of Justice: A History of
the Courts of the District of Columbia Circuit 6, 37 (2001). It was only in 1893 that
federal courts in the District of Columbia were separated into distinct trial and appel-
late institutions staffed by different sets of judges. Id. at 59-60.

® Act of Feb. 27, 1801, ch. 15, § 3, 2 Stat. 103, 105-06 (repealed 1863).

° Morris, supra note 7, at 7-8.

“1d. at 8.

"' See Ellis, supra note 4, at 40; 1 Charles Warren, The Supreme Court in United
States History 195-98 (2d ed. 1926).
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Maryland side of the Potomac and that the Virginia state courts
had exercised on the Virginia side.” If the Jeffersonians had abol-
ished it, they would have had to start from scratch and create a new
court for the District of Columbia.

There is another reason why the court may have been saved. I
have discussed two of the three appointees so far, but I have not
mentioned the third. Marshall and Cranch were definitely the un-
dercard of President Adams’s appointments; the headliner was the
nominee for the position of chief judge, Thomas Johnson. I assume
his name falls upon unfamiliar ears today.

Two hundred years ago, you would have known who Thomas
Johnson was. He was a delegate to the Constitutional Congress,
former Governor of Maryland, former Chief Justice of the Mary-
land General Court, and even a Justice on the U.S. Supreme Court
for two years.” One scholar has said that it was a sign of the high
regard in which President Adams held the new D.C. circuit court
that he nominated Thomas Johnson to be its first chief judge.”
Well, perhaps it was a sign of the regard that Thomas Johnson had
for the new court that he promptly declined to serve.” The result
was that there was a vacancy to be filled.

Keep in mind, Johnson was one of the midnight judges. He was
nominated on February 28, 1801, and confirmed by the Senate on
March 3, 1801." President Jefferson took the oath on March 4, so
when Johnson declined to serve on this new court, it was Jefferson
who appointed the new chief judge, and he appointed a good Jef-
fersonian Republican, William Kilty.” This is evidence of the po-
litical diversity that has characterized the D.C. Circuit from the
very beginning and also perhaps the main reason that the court

”See Act of Feb. 27, 1801, ch. 15, §§ 1-3, 5, 2 Stat. 103, 103-06 (repealed 1863);
Morris, supra note 7, at 6.

" Morris, supra note 7, at 7; Susan Low Bloch & Ruth Bader Ginsburg, Celebrating
the 200th Anniversary of the Federal Courts of the District of Columbia, 90 Geo. L.J.
549, 551 (2002).

" Morris, supra note 7, at 7.

" 1d. Officially, Johnson attributed his retirement from the Supreme Court to “the
rigors of riding circuit,” and vowed at that time to decline any future government
post. Bloch & Ginsburg, supra note 13, at 551.

' E. Barrett Prettyman, Jr. et al., History of The United States Court of Appeals for
The District of Columbia Circuit in the Country’s Bicentennial Year 1 n.1 (1977).

"1d.; Ellis, supra note 4, at 40.
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managed to survive the purge—its chief judge was one of the Jef-
fersonians’ own.

I1. WiLLIAM CRANCH AND THE KENDALL CASE

In the early period, from the establishment of the court to the
end of the Civil War, the character of this new D.C. Circuit was de-
fined by one man, the least likely of the original nominees, William
Cranch. Say what you will about nepotism; sometimes the best per-
son for the job just happens to be your nephew, and that was the
case here. You probably recognize the name William Cranch, and
to some extent that is a pity. He served on the D.C. Circuit Court
for fifty-four years, forty-nine of those years as chief judge.” He is
one of the greatest federal appellate judges who have ever sat in
this country, and yet he is only remembered for his moonlighting
job reporting the decisions of the Supreme Court, which sat in the
same room in the Capitol where the D.C. Circuit sat.”

His significant role in defining what the D.C. Circuit would be-
come largely traces to his authorship of the Kendall decision in
1837.” This important case arose over a dispute about personal
contracts. Before we had much of a postal service, the Postmaster
General would give out contracts to private contractors to deliver
the mail. Andrew Jackson thought there was a lot of fraud involved
in these contracts, as did his successor, Martin Van Buren, and
both refused to honor them, even when the contractor had ob-
tained a certificate from the Treasury Department acknowledging
that the money was owed.” One of those contractors sought a writ
of mandamus from the D.C. Circuit to get the Postmaster General
to pay his bill. It was an unlikely approach. The Supreme Court
had already held in a case entitled M’Intire v. Wood” that the lower
federal courts did not have the authority to issue writs of manda-
mus, and it had held in a case called M’Clung v. Silliman® that the
state courts could not issue writs of mandamus against federal offi-

* Morris, supra note 7, at 365.

" Id. at 18; Bloch & Ginsburg, supra note 13, at 552 & n.11.

 United States ex rel. Stokes v. Kendall, 5 D.C. (5 Cranch) 163 (1837).
' See Morris, supra note 7, at 25.

211 U.S. (7 Cranch) 504, 504-05 (1813).

19 U.S. (6 Wheat.) 598, 603-05 (1821).
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cials. It was hard to see why the D.C. Circuit would be any differ-
ent.

The process of deciding this case reflected the uncertain status
and stature of the new D.C. Circuit Court. The Postmaster General
did not even enter an appearance; he just sent a letter to William
Cranch as the chief judge.” The tone of the letter was dismissive of
the authority of the court: The Postmaster General said that he
doubted “whether any portion of the judiciary of the United States,
and much more whether a court established in this district for pur-
poses entirely local could constitutionally inquire into the official
conduct of the President, or heads of Departments . . . .””

William Cranch addressed that challenge directly. He said it was
not so that his court was created for purposes entirely local.”” He
explained that it had all the federal jurisdiction that had been en-
joyed by the short-lived circuit courts created by the Act of 1801
and all the local jurisdiction of the state courts of Maryland.” Ac-
cording to Cranch, the whole was bigger than the sum of its parts.
Because it had state court jurisdiction, his court, unlike the other
federal courts, had the authority as a general matter to issue writs
of mandamus. Because his court was also a federal court, it had the
authority to issue those writs against federal officials.”

For the next 125 years, the Circuit Court for the District of Co-
lumbia would be the only court that could issue writs of mandamus
challenging official conduct by the new national government. It
was not until the Mandamus and Venue Act of 1962 that other
federal courts were given that authority.” Long before Congress
thought of conferring special jurisdiction on the D.C. Circuit to re-
view acts of the national government, the court—on the basis of its
local jurisdiction—had asserted that authority.

The Kendall case is also emblematic in another respect. To the
extent the D.C. Circuit was going to set itself apart from the other
federal courts in asserting authority to review acts of the new na-
tional government, it had to expect that the national government

* Kendall, 5 D.C. (5 Cranch) at 166.

*1d. (quoting the letter of Amos Kendall, Postmaster General, dated June 1, 1837).
*1d. at 188-89.

71d. at 174.

*See id. at 185-89.

* Morris, supra note 7, at 26-27.
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was going to react. If you look at Martin Van Buren’s 1838 State of
the Union message, you will find several pages devoted to the case,
urging Congress to take this mandamus authority away from the
D.C. Circuit. Van Buren explained that the Kendall case was the
first time money had been taken from the U.S. Treasury by judicial
compulsion, and that Congress should make sure it was the last
time.” The proposal passed the Senate but failed in the House.™

III. POLITICAL PRESSURES DURING THE CIVIL WAR

The D.C. Circuit would not be so lucky in its next brush with the
political branches. During the Civil War, the three judges on the
D.C. Circuit found themselves at loggerheads with the Lincoln ad-
ministration. The court was led in this struggle by Judge William
Merrick, a Democrat who had been appointed by Franklin Pierce
and who was deeply suspected by the Lincoln administration of
harboring secessionist sympathies.” The question facing the court
was whether habeas corpus could issue against the Army to secure
the release of minors who had enlisted without their parents’ con-
sent. Judge Merrick held in one decision that it could and secured
the release of minors from the Army. When he tried again two
weeks later to do the same thing in another case, President Lincoln
reacted. He ordered the Army not to comply with the judicial
process. He further ordered the Comptroller General not to pay
the salaries of the three judges, and he sent an armed sentry to
stand guard outside Judge Merrick’s house. There is a lot of confu-
sion and debate about exactly what was going on, but Judge
Merrick chose to regard himself as confined to his house, and so he
wrote a letter to his two colleagues to explain why he could not
come to court the next day.”

Judge Merrick’s colleagues, in solidarity with their imprisoned—
perhaps—colleague, issued an order to the Provost Marshal of the
District of Columbia to show cause why he should not be held in

* Martin Van Buren, Second Annual Message (Dec. 3, 1838), in 3 A Compilation of
the Messages and Papers of the Presidents, 1789-1897, at 503-05 (James D. Richard-
son ed., 1896).

' Morris, supra note 7, at 26.

Z1d. at 35.

*See id.; William H. Rehnquist, All the Laws But One: Civil Liberties in Wartime
48-49 (1998); Bloch & Ginsburg, supra note 13, at 553.
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contempt for these actions against Judge Merrick.” One of the
judges, Judge Morsel, said, “I intend to do my duty, and vindicate
the character of this court as long as I sit here.”” He then added, in
my view somewhat ambiguously, “I am an old man.”” This last
statement seemed to detract from the threat, but maybe he was be-
ing maudlin in saying it was not going to be very long.

In any event, President Lincoln did not back down. He sent
Army officials to the court to announce that he had suspended the
writ of habeas corpus in the District of Columbia. The court ques-
tioned whether Lincoln had the authority to do that retrospec-
tively, as they put it, but they concluded that in the face of military
authority there was nothing more that they could do, and that they
would consider the case closed and accept no further filings in it.”

President Lincoln and the Republican Congress did not consider
the case closed. They abolished the court and terminated the
judgeships, creating in the place of the abolished court a new court
called the Supreme Court of the District of Columbia.” It looked a
lot like the old court, except for the fact that it now had four va-
cancies to which President Lincoln appointed, and the Senate con-
firmed, four new appointees—a former Republican Congressman
from New York; a Republican Congressman from Delaware; an
Ohio delegate to the Republican convention that nominated Lin-
coln; and Andrew Wylie.” Wylie was reputed to be the only person
in Alexandria who had voted for Lincoln.”

This Civil War episode is significant in two respects. First, I be-
lieve it is a unique episode in American legal history, in which reac-
tion to a particular decision resulted in the abolition of the court
and termination of the judgeships. Second, it shows what has been
a characteristic of the District of Columbia Circuit from the begin-
ning—that to the extent the court asserts unique authority in the

*United States ex rel. Murphy v. Porter, 27 F. Cas. 599, 601 (C.C.D.C. 1861) (No.

*1d.
7 1d. at 601-02; Morris, supra note 7, at 36; Rehnquist, supra note 33, at 49; Bloch &
Ginsburg, supra note 13, at 554-55.
* Morris, supra note 7, at 36-37; Prettyman, supra note 16, at 2.
* Matthew F. McGuire, An Anecdotal History of the United States District Court
fodr0 the District of Columbia, 1801-1976, at 45-46 (1977).
Id. at 46.
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area of reviewing decisions of the national government, it is also
uniquely vulnerable. Lincoln could not have ordered the Comp-
troller General to stop paying all the federal judges in the country,
but he could order him to stop paying the judges in the District of
Columbia. He could not, with the Republican Congress, have abol-
ished all the federal courts in the country, replacing them with new
courts and his appointees; but he could do that with respect to the
District of Columbia Circuit, a small court in his backyard.

IV. THE ESTABLISHMENT OF A NATIONAL COURT

Following the Civil War, the D.C. Circuit began to sort out its
schizophrenic nature. It was peculiarly local—it had a local juris-
diction that no other federal circuit court had. At the same time, it
was peculiarly national. As a result of the Kendall decision, it could
exercise authority that no other federal circuit court could on the
national stage.

After the Civil War, the circuit’s character as a national court
was developed by its appointees. Starting with the Lincoln presi-
dency, appointees tended to have, as Lincoln said his appointees
would, a “national reputation.” Lincoln’s appointees hailed from
outside the District of Columbia—from states like New York,
Delaware, and Ohio. Grover Cleveland continued the trend with
his appointments, except for one.”

One of Cleveland’s appointees was Seth Shepard from Texas,
who served for twenty-four years.” Teddy Roosevelt continued the
tradition with appointees like Josiah Van Orsdel from Wyoming,
who served for thirty years.”

*'1d. at 45 (quoting The Evening Star).

*1In 1885, a vacancy arose on what was still known as the Supreme Court of the Dis-
trict of Columbia. Cleveland, the first Democratic president to regain the White
House since the Civil War, knew exactly whom he wanted to appoint to this first va-
cancy during his presidency—William Merrick, who was nearly seventy years old at
the time. Merrick would sit for three more years on the court that was created for the
sole purpose of removing him from the federal bench. See Morris, supra note 7, at 38.

“ Morris, supra note 7, at 64. Shepard was “widely recognized as a lawyer of great
learning and high character.” Prettyman, supra note 16, at 4.

Morris, supra note 7, at 67-68. Considered “an early pioneer in the area of admin-
istrative law,” id., Van Orsdel also authored the court’s opinion in Frye v. United
States, 293 F. 1013 (D.C. Cir. 1923), which established a long-serving national stan-
dard for the admittance of expert testimony at trial. See Prettyman, supra note 16, at
15-18.
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The reason those presidents could look for appointees nation-
wide was that the District of Columbia had no senators to enforce
the locality requirements that are applicable as a practical matter
in the other circuits. This has been an important feature of the D.C.
Circuit’s history through the modern age. Perhaps the most signifi-
cant modern example is that of J. Skelly Wright. Wright, as a dis-
trict judge in New Orleans, heroically desegregated the New Or-
leans public schools, which earned him the enmity of certain
government officials and many people in Louisiana.” President
Kennedy wanted to elevate Wright to the Fifth Circuit, but Russell
Long—a Democratic Senator from Louisiana—told Kennedy that
if Wright were elevated, it would result in Long losing re-election.”
So President Kennedy offered to appoint Wright to the D.C. Cir-
cuit—an offer which, the papers show, Judge Wright struggled with
at the time, because it was considered an uncertain step to move to
this small court in Washington instead of to the Fifth Circuit.”

Another development in the period after the Civil War that
helped define the national character of the D.C. Circuit came in
1870 when Congress, for the first time, gave the court exclusive au-
thority to review the decisions of a federal agency—the Commis-
sioner of Patents.” The jurisdiction was taken away in 1929 and
given to a specialized Court of Customs and Patent Appeals,” but
the initial decision in 1870 would serve as a prototype for many
more that would follow. In giving the D.C. Circuit authority to re-
view decisions of the national government, Congress was following
the path laid out—for very different reasons—in the Kendall deci-
sion.

Despite these developments that highlighted the national char-
acter of the D.C. Circuit, in the period between the Civil War and
World War II the court did not look much like a national court.
The court’s historian, Jeffrey Morris, examined the court’s docket

“ Morris, supra note 7, at 195-96 & n.8.

“Joseph C. Goulden, The Benchwarmers: The Private World of the Powerful Fed-
eral Judges 272 (1974).

“ Interview by Susan L. Carney with Helen Patton Wright (Jan. 28, 1996), in Helen
Patton Wright: Oral History Project, The Historical Society of the District of Colum-
bia Circuit 85, 86-87 (1998), available at http:/www.dcchs.org/HelenPWright/
helenpwright_complete.pdf.

“See Act of J uly 8, 1870, ch. 230, § 48, 16 Stat. 198, 205 (repealed 1929).

“ Prettyman, supra note 16, at 20.
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from particular years in this period and found that half of the cases
resembled typical state supreme court cases and half were patent
appeals.” During much of this period, the court actually sat in the
D.C. City Hall," which hardly suggests a national court.

When the Evarts Act of 1891 was passed, setting up the other
federal circuit courts of appeals in their current form, the D.C. Cir-
cuit was not even included. It was the subject of a separate Act
passed in 1893.” The court’s status was so uncertain that in 1932, in
a Depression-era measure in which Congress voted to cut the sala-
ries of federal officials by about ten percent, the judges on the D.C.
Circuit were included: The Comptroller General issued an opinion
saying they were not entitled to the protection against salary dimi-
nution that other federal circuit judges enjoyed because they were
local 5jsudges. The judges did not like having their pay cut, so they
sued.

The case eventually made it all the way to the Supreme Court,
and the judges made a very fateful, and good, decision to hire John
W. Davis to argue their cause. Davis’s argument was a fascinating
one. He noted the D.C. Circuit had federal jurisdiction like the
other federal courts of appeals. He recognized that it had state ju-
risdiction—we know that from the Kendall case. But then he as-
serted the court had a third category of jurisdiction:

[T]he novel and peculiar jurisdiction which has been conferred
upon [the D.C. courts] from time to time over controversies
which are national in character, and which have no relation to
the District other than the fact that the executive and legislative
branches of the Government are located in and perform their
important functions at the Capital.™

Davis’s point was that so much authority to review national gov-
ernment decisions had been given to these D.C. judges that they
had to be considered Article III judges.

That is precisely what Justice Sutherland held in the 6-3 decision
confirming that D.C. Circuit judges were entitled to Article III pro-

* See Morris, supra note 7, at 68-69, 71.

" See id. at 177.

2 Act of Feb. 9, 1893, ch. 74, 27 Stat. 434 (current version at 28 U.S.C. § 41 (2000)).
% See Bloch & Ginsburg, supra note 13, at 560-61.

* O’Donoghue v. United States, 289 U.S. 516, 521 (1933).
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tection. After detailing the reasons why the Constitution protects
federal judges against having their salaries cut, Justice Sutherland
wrote that

[T)he[se] reasons . .. apply with even greater force to the courts
of the District than to the inferior courts of the United States lo-
cated elsewhere, because the judges of the former courts are in
closer contact with, and more immediately open to the influences
of, the legislative department, and exercise a more extensive ju-
risdiction in cases affecting the operations of the general gov-
ernment and its various departments.”

In other words, he accepted Davis’s argument and established the
status of the D.C. Circuit as a national court.

Congress symbolically went along with the decision, passing a
law the next year that added “United States” to the court’s title.”
In 1947, Congress then authorized the construction of a proper
federal court building—much more fitting than City Hall if you are
trying to establish yourself as a national court.” In 1948, for the
first time since its creation, the D.C. Circuit was listed in the U.S.
Code as one of the circuit courts of appeals of the United States.™

Coming out of World War II, then, the court was set, on a na-
tional level, to assume an important role as the country experi-
enced a huge growth in the administrative state. The D.C. Circuit
was poised as a national court to exercise its commensurate role in
reviewing the conduct of the national government. Interestingly
enough, however, the other aspect of its character—its local juris-
diction—would have one last, fatal, flowering.

V. THE LOSS OF LOCAL JURISDICTION AND THE
RISE OF AGENCY REVIEW

In the 1950s and 1960s, the D.C. Circuit achieved its greatest
prominence not in the areas of national law but in the areas of state
and local law—the areas in which it was the only federal court of
appeals that could exercise jurisdiction. It produced cases still read

®1d. at 535.

* Act of June 7, 1934, ch. 426, 48 Stat. 926 (current version at 28 U.S.C. § 43 (2000)).

7 Act of May 29, 1947, ch. 86, 61 Stat. 120, 120-21.

* Act of June 25, 1948, ch. 646, § 41, 62 Stat. 869, 870 (current version at 28 U.S.C. §
41 (2000)).
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in law school—cases like Durham v. United States,” reformulating
the test for insanity in criminal cases, and Williams v. Walker-
Thomas Furniture Co.,” applying the unconscionability doctrine to
contracts in the consumer context—cases that would not have been
before the D.C. Circuit but for the fact that it was, in addition to a
federal court, the local court of the District of Columbia. These de-
cisions led to a great conflict on the court between what would be-
come known as the Bazelon wing and the Burger wing—after Cir-
cuit Judges David Bazelon and (later Chief Justice) Warren
Burger—and that conflict would define the character of the court
for that entire period of the mid-1950s through the 1960s."

Ironically, the conflict contributed to the loss of local jurisdiction
by the D.C. Circuit. In 1970, reform legislation was passed with the
backing of the Nixon administration, establishing a local court sys-
tem for the District of Columbia.” In a move that has led to im-
mense confusion to this day, the local court was named the District
of Columbia Court of Appeals. The federal court is known as the
Court of Appeals for the District of Columbia Circuit. As you can
imagine, the two courts get a lot of each other’s mail.

The District of Columbia Court of Appeals was given all the lo-
cal jurisdiction that had been enjoyed since 1801 by the D.C. Cir-
cuit, and review of those decisions went directly to the U.S. Su-
preme Court.” This was uniformly regarded as a progressive
reform. It was part of a package of “Home Rule” legislation that
was intended to give greater say in local government to the resi-
dents of the District of Columbia. But, as many have noted, the
benefits of taking vast areas of criminal jurisdiction and local legal
questions out of the hands of Judges Bazelon and Wright were not
lost on the administration.*

The growth of the administrative state in the 1960s and 1970s led
to the rise of agency appeals that more than made up for the loss of
this local jurisdiction by the D.C. Circuit. The first decision to give

214 F.2d 862 (D.C. Cir. 1954).

350 F.2d 445 (D.C. Cir. 1965).

' See generally Goulden, supra note 46, at 250-75; Morris, supra note 7, at 202-03.

% District of Columbia Court Reform and Criminal Procedure Act of 1970, Pub. L.
No. 91-358, 84 Stat. 473.

% See Prettyman, supra note 16, at 80-81.

*See, e.g., Morris, supra note 7, at 233 & n.88.
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administrative jurisdiction to the D.C. Circuit in 1870, as well as a
handful of similar decisions in the early twentieth century, became
prototypes for a succession of legislative grants of authority to re-
view decisions of the FCC, the Federal Power Agency (later
FERC), the EPA, the NLRB, the FTC, and the FAA.” Whatever
combination of letters you can put together, it is likely that jurisdic-
tion to review that agency’s decision is vested in the D.C. Circuit.
Even when the jurisdiction is concurrent, as it often is—decisions
of the NLRB, for example, can be reviewed in the D.C. Circuit, in
the circuit where the petitioner resides, or in the circuit where the
events giving rise to the matter took place®—lawyers frequently
prefer to litigate in the D.C. Circuit because there is a far more ex-
tensive body of administrative law developed there than in other
circuits.

% % %

The 1970 reform legislation setting up the local D.C. courts re-
solved the duality in the D.C. Circuit that had been its defining
characteristic since 1801. Its local jurisdiction had allowed the court
to survive the Jeffersonian purge in 1802, and had given rise to its
first assertion of authority to review decisions of the national gov-
ernment in the Kendall case in 1837. That authority, in turn, made
it easy for Congress to think of the D.C. Circuit as the natural re-
pository for jurisdiction to review agency decisions, and those cu-
mulative decisions helped persuade the Supreme Court that the
D.C. Circuit’s status was that of a national court and not simply a
local court. By the time it lost local jurisdiction in 1970, the D.C.
Circuit’s unique character, as a court with special responsibility to
review legal challenges to the conduct of the national government,
had been firmly established.

% See Prettyman, supra note 16, at 79-80.
29 U.S.C. § 160(f) (2000).
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The New Endangered-Species Regulations Are Good for
Species

By SHAWN REGAN September 12, 2019 11:59 AM

The old rules created a perverse incentive not to preserve habitat

Before the ink dried on the Trump administration’s regulatory revisions to the Endangered
Species Act last month, environmentalists and the media declared them a disaster. “These
changes crash a bulldozer through the Endangered Species Act’s lifesaving protections,” said
Noah Greenwald of the Center for Biological Diversity in a widely quoted statement. “For
animals like wolverines and monarch butterflies, this could be the beginning of the end.”

Almost every past attempt to update the nearly 50-year-old law has been met with strong
resistance, regardless of the administration in power — and understandably so. Public support
for the act consistently ranks high, and the appeal of saving species from extinction transcends
party affiliation.

But much of the commentary about the new rules — which make several changes to the way
the government implements the act — has nonetheless been misleading and overblown. Far
from “gutting” the act, as CNN reported, many of the revisions are procedural changes. And
some of the more substantive changes have a good chance of improving the overall
effectiveness of the act.

As a tool for protecting and recovering imperiled species, the Endangered Species Act has a
mixed record. On one hand, 99 percent of species listed under the act have avoided extinction.
On the other hand, only 2 percent have recovered and been delisted.

It’s not hard to see why. The act’s punitive regulatory approach may be good for stopping
destructive land-use activities that could push a species beyond the brink of extinction, but it
does little or nothing to reward private landowners who recover species or restore critical
habitat. In fact, it often does the opposite: The act imposes costly regulatory burdens on
landowners, effectively turning endangered species into liabilities to be avoided rather than
assets to be conserved. And because most endangered species rely, at least in part, on private
lands for habitat, few species have recovered.




https://www.doi.gov/pressreleases/endangered-species-act

https://www.eenews.net/greenwire/2019/08/12/stories/1060931003

https://mountainjournal.org/public--supported-the-endangered-species-act-before-trump-administration-weakened-it

https://www.perc.org/2019/08/14/the-new-endangered-species-act-rules-explained/

https://www.cnn.com/videos/politics/2019/08/13/trump-endangered-species-act-science-reality-check-avlon-newday-vpx.cnn

https://www.perc.org/wp-content/uploads/2018/04/endangered-species-road-to-recovery.pdf

https://www.nationalreview.com/magazine/2018/10/01/consider-the-dusky-gopher-frog/



A clear-eyed assessment of the Trump administration’s changes would consider not simply
whether the new rules are more or less stringent than before, but whether they are likely to
improve what the act does poorly (recovering species) while preserving what the act does well
(preventing extinctions). A strong case can be made that the new rules will succeed on both
counts.

To see how, consider one of the more significant rule changes: the removal of a blanket

policy issued by the Fish and Wildlife Service in 1975 that extends the act’s full protections to all
listed species, regardless of whether they are considered endangered (those currently at risk of
extinction) or threatened (those that could become endangered “in the foreseeable future”).
Since then, the same strict regulations have applied to threatened species and endangered
ones, unless the agency issues a special provision stating otherwise.

The new rules will restore Congress’s original distinction between threatened and endangered
species by tailoring protections to match the needs of the species — a change that could
provide better incentives to recover species. Going forward, the Fish and Wildlife Service will
decide on a case-by-case basis which protections a threatened species should receive, allowing
the agency to issue baseline protections without unduly restricting activities that pose little or
no threat to the species — including management actions such as grazing or forest
management that could improve habitat for certain species but might otherwise have been
forbidden under the full endangered-species protections.

This could go a long way toward encouraging species recovery. Before the recent rule change,
landowners who worked to improve species’ status from endangered to threatened often
received nothing in return. And likewise, once a species was listed as threatened, landowners
had little reason to prevent a further decline: The same burdensome restrictions applied in
either case.

Now, under the new rule, the incentives of landowners will be better aligned with the interests
of at-risk species. Landowners can be rewarded with regulatory relief if an endangered species’
status improves, and they will have ample incentives to recover threatened species to avoid a
more-stringent endangered listing. And, importantly, the Fish and Wildlife Service will be able
to craft more-flexible rules for threatened species that encourage states, landowners, and
conservationists to collaborate on recovery efforts — such as projects that permit certain land-
use activities in exchange for conserving and improving habitat elsewhere — while retaining the
ability to impose stricter endangered protections if a threatened species continues to decline.

As an example, consider the monarch butterfly. Populations of the iconic insect, which migrates
throughout much of the United States each year, have fallen as much as 90 percent in recent
decades. The decline is in large part due to a lack of milkweed, a plant that monarchs depend
on but that is being increasingly eradicated by modern agriculture. (Milkweed is, after all, a
weed.) The Fish and Wildlife Service has until next year to decide whether to list the monarch



https://www.fws.gov/mountain-prairie/factsheets/ESA%20SpecialRules%20Factsheet_020714.pdf

https://www.fws.gov/mountain-prairie/factsheets/ESA%20SpecialRules%20Factsheet_020714.pdf

https://www.perc.org/wp-content/uploads/2018/04/endangered-species-road-to-recovery.pdf

https://www.apnews.com/79569306f7094f7e939abe1acd767b55

https://www.fws.gov/savethemonarch/ssa.html



butterfly under the Endangered Species Act — a decision that could affect landowners across
the country.

Under the old rules, in which all listed species receive full protection by default, listing the
butterfly under the Endangered Species Act would be the surest and fastest way to deter many
landowners from helping recover the species. Landowners would have no incentive to plant
milkweed, which the species relies on exclusively to lay eggs and as a food source for its
caterpillars. Planting milkweed would create monarch habitat, which could then make
landowners subject to burdensome regulations. Harming a butterfly or its habitat — even
inadvertently, as part of everyday land-use activities — could trigger the act’s full civil and
criminal penalties.

Some landowners might even be encouraged to preemptively destroy existing monarch habitat,
a phenomenon that has been well documented for other endangered species. For

example, several studies have found that timber owners in North Carolina began cutting trees
earlier, or clear-cutting forests entirely, to avoid land-use restrictions that would have arisen if
their forests became old-growth habitat for endangered red-cockaded woodpeckers.

The new rules aim to change that. In the case of the monarch, a less-stringent threatened listing
could allow the Fish and Wildlife Service to encourage participation in voluntary conservation
measures without creating perverse incentives that would undermine the butterfly’s recovery.
The Environmental Defense Fund, for example, has been developing a habitat-exchange
program that offers incentives for farmers to plant milkweed. Similar programs could be
encouraged or developed under the new threatened-species listing rules, which could be
crafted to support — not undermine — ongoing voluntary conservation efforts. For instance,
rules could be issued that allow landowners enrolled in a voluntary conservation program to be
exempt from certain land-use regulations.

Another rule change reverses a policy that allowed the government to designate “critical
habitat” on lands that are currently unoccupied or uninhabitable by a species. Such
designations impose costly regulations and permitting requirements on landowners and
generate plenty of conflict, but they do little to promote conservation.

In 2011, the government designated 1,500 acres of private land in Louisiana as critical habitat
for the endangered dusky gopher frog — even though the species had not been seen in the
state for 50 years and could not survive on the land unless significant modifications were made
to it, including replacing the current commercial pine plantation with the historic, fire-
dependent longleaf pine forest found there centuries ago. The landowner’s reward for
receiving such a designation: a potential $34 million loss in development value, according to the
Fish and Wildlife Service’s own estimates. Not surprisingly, the landowner had little interest in
recovering the frog.

The conflict resulted in a unanimous Supreme Court opinion last year that held that only
habitable land could be designated as critical habitat. The Trump administration’s new rules



https://www.journals.uchicago.edu/doi/10.1086/344670

https://www.auburn.edu/%7Ezhangd1/RefereedPub/LandEcon2001.pdf

https://www.edf.org/ecosystems/monarch-butterfly-habitat-exchange

https://www.edf.org/ecosystems/monarch-butterfly-habitat-exchange

https://www.fws.gov/endangered/esa-library/pdf/listing-and-designating-critical-habitat.pdf

https://www.perc.org/2018/07/13/if-a-frog-had-wings-would-it-fly-to-louisiana/

https://www.fws.gov/mississippiES/pdf/gopher%20frog%20EA.pdf

https://pacificlegal.org/wp-content/uploads/pdf/markle-v-u-s-fish-and-wildlife-service/17-71_omjp.pdf



conform to the Court’s ruling by requiring that unoccupied critical-habitat areas “contain one or
more of the physical or biological features essential to the species’ conservation” and that there
be “reasonable certainty” that such a designation will contribute to the conservation of the
species.

Media reports about several other regulatory changes have simply been inaccurate. Many
outlets have asserted that the new rules will allow economic factors to be taken into
consideration when deciding whether to list a new species. The reality is that the new

rules explicitly acknowledge that the Endangered Species Act forbids economic considerations
from influencing listing decisions. The new rules simply remove a gag order that forbade the
Fish and Wildlife Service to report economic costs.

Moreover, the government cannot suddenly ignore climate change in listing decisions, as some
have claimed. The new rules clarify the definition of “foreseeable future” as extending only as
far into the future as agency officials “can reasonably determine.” This language simply codifies
a policy that the Fish and Wildlife Service has followed since 2009, during which period many
species have been listed based in part on threats arising from a changing climate.

Overall, many of the changes finalized last month are far more modest than environmentalists
and the media have portrayed. And some of the more substantive changes, such as restoring
the regulatory distinction between threatened and endangered species, will likely reduce
conflicts with landowners and encourage more collaboration in species-recovery efforts — all
without reducing the act’s effectiveness at preventing extinction.

If the goal of endangered-species policy is simply to control land use and stop development,
then the status quo is fine. But if the goal is truly to recover species, then changes are long
overdue. The new regulations, if implemented effectively, could help promote the recovery of
many species by getting the incentives right — putting species not just on a federal list, but on a
path to recovery.

This article appears as “The Danger of Being ‘Endangered’” in the September 30, 2019, print
edition of National Review.

SHAWN REGAN is a research fellow at the Property and Environment Research Center, a
nonprofit institute in Bozeman, Mont.
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LECTURE

WHAT MAKES THE D.C. CIRCUIT DIFFERENT?
A HISTORICAL VIEW

John G. Roberts, Jr.*

INTRODUCTION

ACH of the federal circuit courts of appeals has its own
unique character. This distinctiveness is the result of local le-
gal cultures, differences in rules, and differences in the personali-
ties that have sat on the bench at each of the circuits and have im-
pressed their own character on the institution. For example, I am
sure you are familiar with the tradition in the Court of Appeals for
the Fourth Circuit, where at the end of oral argument the judges
come down from the bench and shake hands with the lawyers. It is
a very endearing custom emblematic of the grace and hospitality of
the region encompassed by the Fourth Circuit.
Things are different in the District of Columbia Circuit. Judges
there also come down sometimes and mingle with the lawyers after
argument. There is a famous episode from the early nineteenth

* Chief Justice of the United States; Circuit J udge, United States Court of Appeals
for the District of Columbia Circuit, 2003-2005. A version of this Lecture was deliv-
ered as the Ola B. Smith Lecture at the University of Virginia School of Law on April
20, 2005.

In compiling the materials presented in this Lecture, I am particularly indebted to
three histories of the D.C. Circuit: Jeffrey Brandon Morris, Calmly to Poise the Scales
of Justice: A History of the Courts of the District of Columbia Circuit (2001); E. Bar-
rett Prettyman, Jr. et al., History of The United States Court of Appeals for The Dis-
trict of Columbia Circuit in The Country’s Bicentennial Year (1977); Susan Low
Bloch & Ruth Bader Ginsburg, Celebrating the 200th Anniversary of the Federal
Courts of the District of Columbia, 90 Geo. L.J. 549 (2002).
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century involving Judge Buckner Thruston, who was in the habit of
finding the lawyers appearing before him deficient in many re-
spects, and in the habit of giving voice to that view. On one occa-
sion, a lawyer responded in kind, letting Judge Thruston know that
he, the lawyer, found the Judge equally deficient. The Evening Star
explained what happened next: “Judge Thruston’s reaction was to
hustle down from the bench and berate his critic as ‘a scoundrel
and poltroon,” whom he challenged to step ‘outside and fight.”
Perhaps those sorts of beginnings explain why the tradition never
really caught hold in D.C. as it has in Richmond.

When I joined the D.C. Circuit three years ago, I began to ap-
preciate that the court was different in significant respects from the
other courts of appeals with which I was familiar around the coun-
try. Some of these differences are very obvious. For example, all
the D.C. Circuit judges are in the same building, along with all the
district court judges. This allows the circuit judges the unique op-
portunity of sitting down to lunch right next to a judge who, mo-
ments before, they had announced was guilty of abuse of discretion
or clear error. It can make for a very short lunch.

The judges on the D.C. Circuit are chosen from beyond the
boundaries of the circuit itself. I was fortunate to sit on that court
with people like Stephen Williams from Colorado, Harry Edwards
from Michigan, Karen Henderson from South Carolina, and David
Sentelle from North Carolina. That is not true of the other circuits.

Geographically, of course, the circuit is quite small, and that has
consequences for its work. For example, the circuit is so small that
it does not have a federal prison within its boundaries, so prisoner
petitions—which make up a notable portion of the docket nation-
wide on other courts of appeals—are a less significant part of its
work.” It is when you look at the docket that you really see the dif-
ferences between the D.C. Circuit and the other courts. One-third
of the D.C. Circuit appeals are from agency decisions. That figure

' New Building Culminates Struggle That Began 149 Years Ago, The Evening Star
(Wash., D.C.), June 27, 1950, at AS.

’See Leonidas Ralph Mecham, Judicial Business of the United States Courts: 2004
Annual Report of the Director 77-80 (Table B-1: U.S. Courts of Appeals—Appeals
Commenced, Terminated, and Pending, by Circuit, During the 12-Month Period End-
ing Sept. 30, 2004), available at http://www.uscourts.gov/judbus2004/appendices/
bl.pdf.
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is less than twenty percent nationwide. About one-quarter of the
D.C. Circuit’s cases are other civil cases involving the federal gov-
ernment; nationwide that figure is only five percent. All told, about
two-thirds of the cases before the D.C. Circuit involve the federal
government in some civil capacity, while that figure is less than
twenty-five percent nationwide.’

You may think there is no great mystery to this. The D.C. Cir-
cuit just happens to be in the Nation’s capital, and that would ex-
plain why it has more cases involving the federal government. But
there is nothing inevitable about assigning jurisdiction to review
government decisions to the District of Columbia Circuit. It would
be just as logical, it seems, to assign the jurisdiction to the circuit in
which the impact of the government decision is felt, or even on
some rotating basis. It turns out that the reason the D.C. Circuit
has such a unique role with respect to reviewing legal challenges
and decisions of the national government has at least as much to do
with its unique history as it does with its physical location.

I. BEGINNINGS

The differences between the D.C. Circuit and the other federal
courts of appeals go back to the very beginning—to the Judiciary
Act of 1801 and John Adams’s midnight judges. The Federalists
lost the election of 1800; they were losing the White House; they
were losing the Congress. Jeffersonian Republicans were coming
into power. Everybody knew, though, that the federal judiciary
needed reforming, and the Federalists thought that the period be-
tween the election and Jefferson’s inauguration was as good a time
as any to take care of that problem.’ So, they passed the Judiciary
Act of 1801,’ setting up new circuit courts around the country, with
new circuit court judgeships to which John Adams promptly nomi-
nated and the outgoing Senate promptly confirmed Federalist ap-
pointees. When the Jeffersonians took power, they repealed the
1801 Act and abolished the judgeships.’

*1d. at 77.

*See Richard E. Ellis, The Jeffersonian Crisis: Courts and Politics in the Young Re-
public 15 (1971); Erwin C. Surrency, History of the Federal Courts 27 (2d ed. 2002).

* Act of Feb. 13, 1801, ch. 4, 2 Stat. 89 (repealed 1802).

°See generally Surrency, supra note 4, at 30-31.
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One lonely federal circuit court with its three lonely federal cir-
cuit court judgeships survived the Jeffersonian purge. It was the
Circuit Court of the District of Columbia.’ It survived because it
was set up by a separate act—the second Judiciary Act of 1801—
passed two weeks after the more famous one.’

This story of survival was remarkable for a number of reasons.
First, one of the appointees, one of the three surviving judges, was
James Marshall, the younger brother of the new Chief Justice,
John Marshall.’ John Marshall, of course, was an arch rival of
Thomas Jefferson, and you would think that Jefferson would have
his eyes on the court on which Marshall’s younger brother sat. One
of the other three judges was William Cranch, John Adams’s
nephew.” Again, you would think the Jeffersonians would have
their eyes out for the court on which two of the three judges were
James Marshall and Adams’s nephew.

Even more remarkable is that James Marshall and William
Cranch were not keeping a low profile. Shortly after they took of-
fice, the National Intelligencer, the Jeffersonian house press organ,
published a letter critical of the new court, and Marshall and
Cranch reacted by prevailing upon the United States Attorney to
issue a writ of common law libel against the editor of the newspa-
per." The episode became a cause celébre, and again, you would
think that if any court was going to be targeted for extinction, it
would be this court.

Why was the court saved? I think the primary reason it was
saved was that the court was not just a federal circuit court, but
also the local court for the District of Columbia. Its jurisdiction in-
cluded all the jurisdiction of the federal circuit courts, and all the
jurisdiction that the Maryland state courts had exercised on the

"1d. at 32. Although called a circuit court, this new court served as both a trial and
an appellate court, as did its successor, the Supreme Court of the District of Colum-
bia. See Jeffrey Brandon Morris, Calmly to Poise the Scales of Justice: A History of
the Courts of the District of Columbia Circuit 6, 37 (2001). It was only in 1893 that
federal courts in the District of Columbia were separated into distinct trial and appel-
late institutions staffed by different sets of judges. Id. at 59-60.

® Act of Feb. 27, 1801, ch. 15, § 3, 2 Stat. 103, 105-06 (repealed 1863).

° Morris, supra note 7, at 7-8.

“1d. at 8.

"' See Ellis, supra note 4, at 40; 1 Charles Warren, The Supreme Court in United
States History 195-98 (2d ed. 1926).
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Maryland side of the Potomac and that the Virginia state courts
had exercised on the Virginia side.” If the Jeffersonians had abol-
ished it, they would have had to start from scratch and create a new
court for the District of Columbia.

There is another reason why the court may have been saved. I
have discussed two of the three appointees so far, but I have not
mentioned the third. Marshall and Cranch were definitely the un-
dercard of President Adams’s appointments; the headliner was the
nominee for the position of chief judge, Thomas Johnson. I assume
his name falls upon unfamiliar ears today.

Two hundred years ago, you would have known who Thomas
Johnson was. He was a delegate to the Constitutional Congress,
former Governor of Maryland, former Chief Justice of the Mary-
land General Court, and even a Justice on the U.S. Supreme Court
for two years.” One scholar has said that it was a sign of the high
regard in which President Adams held the new D.C. circuit court
that he nominated Thomas Johnson to be its first chief judge.”
Well, perhaps it was a sign of the regard that Thomas Johnson had
for the new court that he promptly declined to serve.” The result
was that there was a vacancy to be filled.

Keep in mind, Johnson was one of the midnight judges. He was
nominated on February 28, 1801, and confirmed by the Senate on
March 3, 1801." President Jefferson took the oath on March 4, so
when Johnson declined to serve on this new court, it was Jefferson
who appointed the new chief judge, and he appointed a good Jef-
fersonian Republican, William Kilty.” This is evidence of the po-
litical diversity that has characterized the D.C. Circuit from the
very beginning and also perhaps the main reason that the court

”See Act of Feb. 27, 1801, ch. 15, §§ 1-3, 5, 2 Stat. 103, 103-06 (repealed 1863);
Morris, supra note 7, at 6.

" Morris, supra note 7, at 7; Susan Low Bloch & Ruth Bader Ginsburg, Celebrating
the 200th Anniversary of the Federal Courts of the District of Columbia, 90 Geo. L.J.
549, 551 (2002).

" Morris, supra note 7, at 7.

" 1d. Officially, Johnson attributed his retirement from the Supreme Court to “the
rigors of riding circuit,” and vowed at that time to decline any future government
post. Bloch & Ginsburg, supra note 13, at 551.

' E. Barrett Prettyman, Jr. et al., History of The United States Court of Appeals for
The District of Columbia Circuit in the Country’s Bicentennial Year 1 n.1 (1977).

"1d.; Ellis, supra note 4, at 40.
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managed to survive the purge—its chief judge was one of the Jef-
fersonians’ own.

I1. WiLLIAM CRANCH AND THE KENDALL CASE

In the early period, from the establishment of the court to the
end of the Civil War, the character of this new D.C. Circuit was de-
fined by one man, the least likely of the original nominees, William
Cranch. Say what you will about nepotism; sometimes the best per-
son for the job just happens to be your nephew, and that was the
case here. You probably recognize the name William Cranch, and
to some extent that is a pity. He served on the D.C. Circuit Court
for fifty-four years, forty-nine of those years as chief judge.” He is
one of the greatest federal appellate judges who have ever sat in
this country, and yet he is only remembered for his moonlighting
job reporting the decisions of the Supreme Court, which sat in the
same room in the Capitol where the D.C. Circuit sat.”

His significant role in defining what the D.C. Circuit would be-
come largely traces to his authorship of the Kendall decision in
1837.” This important case arose over a dispute about personal
contracts. Before we had much of a postal service, the Postmaster
General would give out contracts to private contractors to deliver
the mail. Andrew Jackson thought there was a lot of fraud involved
in these contracts, as did his successor, Martin Van Buren, and
both refused to honor them, even when the contractor had ob-
tained a certificate from the Treasury Department acknowledging
that the money was owed.” One of those contractors sought a writ
of mandamus from the D.C. Circuit to get the Postmaster General
to pay his bill. It was an unlikely approach. The Supreme Court
had already held in a case entitled M’Intire v. Wood” that the lower
federal courts did not have the authority to issue writs of manda-
mus, and it had held in a case called M’Clung v. Silliman® that the
state courts could not issue writs of mandamus against federal offi-

* Morris, supra note 7, at 365.

" Id. at 18; Bloch & Ginsburg, supra note 13, at 552 & n.11.

 United States ex rel. Stokes v. Kendall, 5 D.C. (5 Cranch) 163 (1837).
' See Morris, supra note 7, at 25.

211 U.S. (7 Cranch) 504, 504-05 (1813).

19 U.S. (6 Wheat.) 598, 603-05 (1821).
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cials. It was hard to see why the D.C. Circuit would be any differ-
ent.

The process of deciding this case reflected the uncertain status
and stature of the new D.C. Circuit Court. The Postmaster General
did not even enter an appearance; he just sent a letter to William
Cranch as the chief judge.” The tone of the letter was dismissive of
the authority of the court: The Postmaster General said that he
doubted “whether any portion of the judiciary of the United States,
and much more whether a court established in this district for pur-
poses entirely local could constitutionally inquire into the official
conduct of the President, or heads of Departments . . . .””

William Cranch addressed that challenge directly. He said it was
not so that his court was created for purposes entirely local.”” He
explained that it had all the federal jurisdiction that had been en-
joyed by the short-lived circuit courts created by the Act of 1801
and all the local jurisdiction of the state courts of Maryland.” Ac-
cording to Cranch, the whole was bigger than the sum of its parts.
Because it had state court jurisdiction, his court, unlike the other
federal courts, had the authority as a general matter to issue writs
of mandamus. Because his court was also a federal court, it had the
authority to issue those writs against federal officials.”

For the next 125 years, the Circuit Court for the District of Co-
lumbia would be the only court that could issue writs of mandamus
challenging official conduct by the new national government. It
was not until the Mandamus and Venue Act of 1962 that other
federal courts were given that authority.” Long before Congress
thought of conferring special jurisdiction on the D.C. Circuit to re-
view acts of the national government, the court—on the basis of its
local jurisdiction—had asserted that authority.

The Kendall case is also emblematic in another respect. To the
extent the D.C. Circuit was going to set itself apart from the other
federal courts in asserting authority to review acts of the new na-
tional government, it had to expect that the national government

* Kendall, 5 D.C. (5 Cranch) at 166.

*1d. (quoting the letter of Amos Kendall, Postmaster General, dated June 1, 1837).
*1d. at 188-89.

71d. at 174.

*See id. at 185-89.

* Morris, supra note 7, at 26-27.
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was going to react. If you look at Martin Van Buren’s 1838 State of
the Union message, you will find several pages devoted to the case,
urging Congress to take this mandamus authority away from the
D.C. Circuit. Van Buren explained that the Kendall case was the
first time money had been taken from the U.S. Treasury by judicial
compulsion, and that Congress should make sure it was the last
time.” The proposal passed the Senate but failed in the House.™

III. POLITICAL PRESSURES DURING THE CIVIL WAR

The D.C. Circuit would not be so lucky in its next brush with the
political branches. During the Civil War, the three judges on the
D.C. Circuit found themselves at loggerheads with the Lincoln ad-
ministration. The court was led in this struggle by Judge William
Merrick, a Democrat who had been appointed by Franklin Pierce
and who was deeply suspected by the Lincoln administration of
harboring secessionist sympathies.” The question facing the court
was whether habeas corpus could issue against the Army to secure
the release of minors who had enlisted without their parents’ con-
sent. Judge Merrick held in one decision that it could and secured
the release of minors from the Army. When he tried again two
weeks later to do the same thing in another case, President Lincoln
reacted. He ordered the Army not to comply with the judicial
process. He further ordered the Comptroller General not to pay
the salaries of the three judges, and he sent an armed sentry to
stand guard outside Judge Merrick’s house. There is a lot of confu-
sion and debate about exactly what was going on, but Judge
Merrick chose to regard himself as confined to his house, and so he
wrote a letter to his two colleagues to explain why he could not
come to court the next day.”

Judge Merrick’s colleagues, in solidarity with their imprisoned—
perhaps—colleague, issued an order to the Provost Marshal of the
District of Columbia to show cause why he should not be held in

* Martin Van Buren, Second Annual Message (Dec. 3, 1838), in 3 A Compilation of
the Messages and Papers of the Presidents, 1789-1897, at 503-05 (James D. Richard-
son ed., 1896).

' Morris, supra note 7, at 26.

Z1d. at 35.

*See id.; William H. Rehnquist, All the Laws But One: Civil Liberties in Wartime
48-49 (1998); Bloch & Ginsburg, supra note 13, at 553.
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contempt for these actions against Judge Merrick.” One of the
judges, Judge Morsel, said, “I intend to do my duty, and vindicate
the character of this court as long as I sit here.”” He then added, in
my view somewhat ambiguously, “I am an old man.”” This last
statement seemed to detract from the threat, but maybe he was be-
ing maudlin in saying it was not going to be very long.

In any event, President Lincoln did not back down. He sent
Army officials to the court to announce that he had suspended the
writ of habeas corpus in the District of Columbia. The court ques-
tioned whether Lincoln had the authority to do that retrospec-
tively, as they put it, but they concluded that in the face of military
authority there was nothing more that they could do, and that they
would consider the case closed and accept no further filings in it.”

President Lincoln and the Republican Congress did not consider
the case closed. They abolished the court and terminated the
judgeships, creating in the place of the abolished court a new court
called the Supreme Court of the District of Columbia.” It looked a
lot like the old court, except for the fact that it now had four va-
cancies to which President Lincoln appointed, and the Senate con-
firmed, four new appointees—a former Republican Congressman
from New York; a Republican Congressman from Delaware; an
Ohio delegate to the Republican convention that nominated Lin-
coln; and Andrew Wylie.” Wylie was reputed to be the only person
in Alexandria who had voted for Lincoln.”

This Civil War episode is significant in two respects. First, I be-
lieve it is a unique episode in American legal history, in which reac-
tion to a particular decision resulted in the abolition of the court
and termination of the judgeships. Second, it shows what has been
a characteristic of the District of Columbia Circuit from the begin-
ning—that to the extent the court asserts unique authority in the

*United States ex rel. Murphy v. Porter, 27 F. Cas. 599, 601 (C.C.D.C. 1861) (No.

*1d.
7 1d. at 601-02; Morris, supra note 7, at 36; Rehnquist, supra note 33, at 49; Bloch &
Ginsburg, supra note 13, at 554-55.
* Morris, supra note 7, at 36-37; Prettyman, supra note 16, at 2.
* Matthew F. McGuire, An Anecdotal History of the United States District Court
fodr0 the District of Columbia, 1801-1976, at 45-46 (1977).
Id. at 46.
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area of reviewing decisions of the national government, it is also
uniquely vulnerable. Lincoln could not have ordered the Comp-
troller General to stop paying all the federal judges in the country,
but he could order him to stop paying the judges in the District of
Columbia. He could not, with the Republican Congress, have abol-
ished all the federal courts in the country, replacing them with new
courts and his appointees; but he could do that with respect to the
District of Columbia Circuit, a small court in his backyard.

IV. THE ESTABLISHMENT OF A NATIONAL COURT

Following the Civil War, the D.C. Circuit began to sort out its
schizophrenic nature. It was peculiarly local—it had a local juris-
diction that no other federal circuit court had. At the same time, it
was peculiarly national. As a result of the Kendall decision, it could
exercise authority that no other federal circuit court could on the
national stage.

After the Civil War, the circuit’s character as a national court
was developed by its appointees. Starting with the Lincoln presi-
dency, appointees tended to have, as Lincoln said his appointees
would, a “national reputation.” Lincoln’s appointees hailed from
outside the District of Columbia—from states like New York,
Delaware, and Ohio. Grover Cleveland continued the trend with
his appointments, except for one.”

One of Cleveland’s appointees was Seth Shepard from Texas,
who served for twenty-four years.” Teddy Roosevelt continued the
tradition with appointees like Josiah Van Orsdel from Wyoming,
who served for thirty years.”

*'1d. at 45 (quoting The Evening Star).

*1In 1885, a vacancy arose on what was still known as the Supreme Court of the Dis-
trict of Columbia. Cleveland, the first Democratic president to regain the White
House since the Civil War, knew exactly whom he wanted to appoint to this first va-
cancy during his presidency—William Merrick, who was nearly seventy years old at
the time. Merrick would sit for three more years on the court that was created for the
sole purpose of removing him from the federal bench. See Morris, supra note 7, at 38.

“ Morris, supra note 7, at 64. Shepard was “widely recognized as a lawyer of great
learning and high character.” Prettyman, supra note 16, at 4.

Morris, supra note 7, at 67-68. Considered “an early pioneer in the area of admin-
istrative law,” id., Van Orsdel also authored the court’s opinion in Frye v. United
States, 293 F. 1013 (D.C. Cir. 1923), which established a long-serving national stan-
dard for the admittance of expert testimony at trial. See Prettyman, supra note 16, at
15-18.
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The reason those presidents could look for appointees nation-
wide was that the District of Columbia had no senators to enforce
the locality requirements that are applicable as a practical matter
in the other circuits. This has been an important feature of the D.C.
Circuit’s history through the modern age. Perhaps the most signifi-
cant modern example is that of J. Skelly Wright. Wright, as a dis-
trict judge in New Orleans, heroically desegregated the New Or-
leans public schools, which earned him the enmity of certain
government officials and many people in Louisiana.” President
Kennedy wanted to elevate Wright to the Fifth Circuit, but Russell
Long—a Democratic Senator from Louisiana—told Kennedy that
if Wright were elevated, it would result in Long losing re-election.”
So President Kennedy offered to appoint Wright to the D.C. Cir-
cuit—an offer which, the papers show, Judge Wright struggled with
at the time, because it was considered an uncertain step to move to
this small court in Washington instead of to the Fifth Circuit.”

Another development in the period after the Civil War that
helped define the national character of the D.C. Circuit came in
1870 when Congress, for the first time, gave the court exclusive au-
thority to review the decisions of a federal agency—the Commis-
sioner of Patents.” The jurisdiction was taken away in 1929 and
given to a specialized Court of Customs and Patent Appeals,” but
the initial decision in 1870 would serve as a prototype for many
more that would follow. In giving the D.C. Circuit authority to re-
view decisions of the national government, Congress was following
the path laid out—for very different reasons—in the Kendall deci-
sion.

Despite these developments that highlighted the national char-
acter of the D.C. Circuit, in the period between the Civil War and
World War II the court did not look much like a national court.
The court’s historian, Jeffrey Morris, examined the court’s docket

“ Morris, supra note 7, at 195-96 & n.8.

“Joseph C. Goulden, The Benchwarmers: The Private World of the Powerful Fed-
eral Judges 272 (1974).

“ Interview by Susan L. Carney with Helen Patton Wright (Jan. 28, 1996), in Helen
Patton Wright: Oral History Project, The Historical Society of the District of Colum-
bia Circuit 85, 86-87 (1998), available at http:/www.dcchs.org/HelenPWright/
helenpwright_complete.pdf.

“See Act of J uly 8, 1870, ch. 230, § 48, 16 Stat. 198, 205 (repealed 1929).

“ Prettyman, supra note 16, at 20.
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from particular years in this period and found that half of the cases
resembled typical state supreme court cases and half were patent
appeals.” During much of this period, the court actually sat in the
D.C. City Hall," which hardly suggests a national court.

When the Evarts Act of 1891 was passed, setting up the other
federal circuit courts of appeals in their current form, the D.C. Cir-
cuit was not even included. It was the subject of a separate Act
passed in 1893.” The court’s status was so uncertain that in 1932, in
a Depression-era measure in which Congress voted to cut the sala-
ries of federal officials by about ten percent, the judges on the D.C.
Circuit were included: The Comptroller General issued an opinion
saying they were not entitled to the protection against salary dimi-
nution that other federal circuit judges enjoyed because they were
local 5jsudges. The judges did not like having their pay cut, so they
sued.

The case eventually made it all the way to the Supreme Court,
and the judges made a very fateful, and good, decision to hire John
W. Davis to argue their cause. Davis’s argument was a fascinating
one. He noted the D.C. Circuit had federal jurisdiction like the
other federal courts of appeals. He recognized that it had state ju-
risdiction—we know that from the Kendall case. But then he as-
serted the court had a third category of jurisdiction:

[T]he novel and peculiar jurisdiction which has been conferred
upon [the D.C. courts] from time to time over controversies
which are national in character, and which have no relation to
the District other than the fact that the executive and legislative
branches of the Government are located in and perform their
important functions at the Capital.™

Davis’s point was that so much authority to review national gov-
ernment decisions had been given to these D.C. judges that they
had to be considered Article III judges.

That is precisely what Justice Sutherland held in the 6-3 decision
confirming that D.C. Circuit judges were entitled to Article III pro-

* See Morris, supra note 7, at 68-69, 71.

" See id. at 177.

2 Act of Feb. 9, 1893, ch. 74, 27 Stat. 434 (current version at 28 U.S.C. § 41 (2000)).
% See Bloch & Ginsburg, supra note 13, at 560-61.

* O’Donoghue v. United States, 289 U.S. 516, 521 (1933).

This content downloaded from
128.143.105.33 on Sat, 16 Jan 2021 21:59:43 UTC
All use subject to https://about.jstor.org/terms





2006] Historical View of the D.C. Circuit 387

tection. After detailing the reasons why the Constitution protects
federal judges against having their salaries cut, Justice Sutherland
wrote that

[T)he[se] reasons . .. apply with even greater force to the courts
of the District than to the inferior courts of the United States lo-
cated elsewhere, because the judges of the former courts are in
closer contact with, and more immediately open to the influences
of, the legislative department, and exercise a more extensive ju-
risdiction in cases affecting the operations of the general gov-
ernment and its various departments.”

In other words, he accepted Davis’s argument and established the
status of the D.C. Circuit as a national court.

Congress symbolically went along with the decision, passing a
law the next year that added “United States” to the court’s title.”
In 1947, Congress then authorized the construction of a proper
federal court building—much more fitting than City Hall if you are
trying to establish yourself as a national court.” In 1948, for the
first time since its creation, the D.C. Circuit was listed in the U.S.
Code as one of the circuit courts of appeals of the United States.™

Coming out of World War II, then, the court was set, on a na-
tional level, to assume an important role as the country experi-
enced a huge growth in the administrative state. The D.C. Circuit
was poised as a national court to exercise its commensurate role in
reviewing the conduct of the national government. Interestingly
enough, however, the other aspect of its character—its local juris-
diction—would have one last, fatal, flowering.

V. THE LOSS OF LOCAL JURISDICTION AND THE
RISE OF AGENCY REVIEW

In the 1950s and 1960s, the D.C. Circuit achieved its greatest
prominence not in the areas of national law but in the areas of state
and local law—the areas in which it was the only federal court of
appeals that could exercise jurisdiction. It produced cases still read

®1d. at 535.

* Act of June 7, 1934, ch. 426, 48 Stat. 926 (current version at 28 U.S.C. § 43 (2000)).

7 Act of May 29, 1947, ch. 86, 61 Stat. 120, 120-21.

* Act of June 25, 1948, ch. 646, § 41, 62 Stat. 869, 870 (current version at 28 U.S.C. §
41 (2000)).
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in law school—cases like Durham v. United States,” reformulating
the test for insanity in criminal cases, and Williams v. Walker-
Thomas Furniture Co.,” applying the unconscionability doctrine to
contracts in the consumer context—cases that would not have been
before the D.C. Circuit but for the fact that it was, in addition to a
federal court, the local court of the District of Columbia. These de-
cisions led to a great conflict on the court between what would be-
come known as the Bazelon wing and the Burger wing—after Cir-
cuit Judges David Bazelon and (later Chief Justice) Warren
Burger—and that conflict would define the character of the court
for that entire period of the mid-1950s through the 1960s."

Ironically, the conflict contributed to the loss of local jurisdiction
by the D.C. Circuit. In 1970, reform legislation was passed with the
backing of the Nixon administration, establishing a local court sys-
tem for the District of Columbia.” In a move that has led to im-
mense confusion to this day, the local court was named the District
of Columbia Court of Appeals. The federal court is known as the
Court of Appeals for the District of Columbia Circuit. As you can
imagine, the two courts get a lot of each other’s mail.

The District of Columbia Court of Appeals was given all the lo-
cal jurisdiction that had been enjoyed since 1801 by the D.C. Cir-
cuit, and review of those decisions went directly to the U.S. Su-
preme Court.” This was uniformly regarded as a progressive
reform. It was part of a package of “Home Rule” legislation that
was intended to give greater say in local government to the resi-
dents of the District of Columbia. But, as many have noted, the
benefits of taking vast areas of criminal jurisdiction and local legal
questions out of the hands of Judges Bazelon and Wright were not
lost on the administration.*

The growth of the administrative state in the 1960s and 1970s led
to the rise of agency appeals that more than made up for the loss of
this local jurisdiction by the D.C. Circuit. The first decision to give

214 F.2d 862 (D.C. Cir. 1954).

350 F.2d 445 (D.C. Cir. 1965).

' See generally Goulden, supra note 46, at 250-75; Morris, supra note 7, at 202-03.

% District of Columbia Court Reform and Criminal Procedure Act of 1970, Pub. L.
No. 91-358, 84 Stat. 473.

% See Prettyman, supra note 16, at 80-81.

*See, e.g., Morris, supra note 7, at 233 & n.88.
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administrative jurisdiction to the D.C. Circuit in 1870, as well as a
handful of similar decisions in the early twentieth century, became
prototypes for a succession of legislative grants of authority to re-
view decisions of the FCC, the Federal Power Agency (later
FERC), the EPA, the NLRB, the FTC, and the FAA.” Whatever
combination of letters you can put together, it is likely that jurisdic-
tion to review that agency’s decision is vested in the D.C. Circuit.
Even when the jurisdiction is concurrent, as it often is—decisions
of the NLRB, for example, can be reviewed in the D.C. Circuit, in
the circuit where the petitioner resides, or in the circuit where the
events giving rise to the matter took place®—lawyers frequently
prefer to litigate in the D.C. Circuit because there is a far more ex-
tensive body of administrative law developed there than in other
circuits.

% % %

The 1970 reform legislation setting up the local D.C. courts re-
solved the duality in the D.C. Circuit that had been its defining
characteristic since 1801. Its local jurisdiction had allowed the court
to survive the Jeffersonian purge in 1802, and had given rise to its
first assertion of authority to review decisions of the national gov-
ernment in the Kendall case in 1837. That authority, in turn, made
it easy for Congress to think of the D.C. Circuit as the natural re-
pository for jurisdiction to review agency decisions, and those cu-
mulative decisions helped persuade the Supreme Court that the
D.C. Circuit’s status was that of a national court and not simply a
local court. By the time it lost local jurisdiction in 1970, the D.C.
Circuit’s unique character, as a court with special responsibility to
review legal challenges to the conduct of the national government,
had been firmly established.

% See Prettyman, supra note 16, at 79-80.
29 U.S.C. § 160(f) (2000).
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The New Endangered-Species Regulations Are Good for
Species

By SHAWN REGAN September 12, 2019 11:59 AM

The old rules created a perverse incentive not to preserve habitat

Before the ink dried on the Trump administration’s regulatory revisions to the Endangered
Species Act last month, environmentalists and the media declared them a disaster. “These
changes crash a bulldozer through the Endangered Species Act’s lifesaving protections,” said
Noah Greenwald of the Center for Biological Diversity in a widely quoted statement. “For
animals like wolverines and monarch butterflies, this could be the beginning of the end.”

Almost every past attempt to update the nearly 50-year-old law has been met with strong
resistance, regardless of the administration in power — and understandably so. Public support
for the act consistently ranks high, and the appeal of saving species from extinction transcends
party affiliation.

But much of the commentary about the new rules — which make several changes to the way
the government implements the act — has nonetheless been misleading and overblown. Far
from “gutting” the act, as CNN reported, many of the revisions are procedural changes. And
some of the more substantive changes have a good chance of improving the overall
effectiveness of the act.

As a tool for protecting and recovering imperiled species, the Endangered Species Act has a
mixed record. On one hand, 99 percent of species listed under the act have avoided extinction.
On the other hand, only 2 percent have recovered and been delisted.

It’s not hard to see why. The act’s punitive regulatory approach may be good for stopping
destructive land-use activities that could push a species beyond the brink of extinction, but it
does little or nothing to reward private landowners who recover species or restore critical
habitat. In fact, it often does the opposite: The act imposes costly regulatory burdens on
landowners, effectively turning endangered species into liabilities to be avoided rather than
assets to be conserved. And because most endangered species rely, at least in part, on private
lands for habitat, few species have recovered.




https://www.doi.gov/pressreleases/endangered-species-act

https://www.eenews.net/greenwire/2019/08/12/stories/1060931003

https://mountainjournal.org/public--supported-the-endangered-species-act-before-trump-administration-weakened-it

https://www.perc.org/2019/08/14/the-new-endangered-species-act-rules-explained/

https://www.cnn.com/videos/politics/2019/08/13/trump-endangered-species-act-science-reality-check-avlon-newday-vpx.cnn

https://www.perc.org/wp-content/uploads/2018/04/endangered-species-road-to-recovery.pdf

https://www.nationalreview.com/magazine/2018/10/01/consider-the-dusky-gopher-frog/



A clear-eyed assessment of the Trump administration’s changes would consider not simply
whether the new rules are more or less stringent than before, but whether they are likely to
improve what the act does poorly (recovering species) while preserving what the act does well
(preventing extinctions). A strong case can be made that the new rules will succeed on both
counts.

To see how, consider one of the more significant rule changes: the removal of a blanket

policy issued by the Fish and Wildlife Service in 1975 that extends the act’s full protections to all
listed species, regardless of whether they are considered endangered (those currently at risk of
extinction) or threatened (those that could become endangered “in the foreseeable future”).
Since then, the same strict regulations have applied to threatened species and endangered
ones, unless the agency issues a special provision stating otherwise.

The new rules will restore Congress’s original distinction between threatened and endangered
species by tailoring protections to match the needs of the species — a change that could
provide better incentives to recover species. Going forward, the Fish and Wildlife Service will
decide on a case-by-case basis which protections a threatened species should receive, allowing
the agency to issue baseline protections without unduly restricting activities that pose little or
no threat to the species — including management actions such as grazing or forest
management that could improve habitat for certain species but might otherwise have been
forbidden under the full endangered-species protections.

This could go a long way toward encouraging species recovery. Before the recent rule change,
landowners who worked to improve species’ status from endangered to threatened often
received nothing in return. And likewise, once a species was listed as threatened, landowners
had little reason to prevent a further decline: The same burdensome restrictions applied in
either case.

Now, under the new rule, the incentives of landowners will be better aligned with the interests
of at-risk species. Landowners can be rewarded with regulatory relief if an endangered species’
status improves, and they will have ample incentives to recover threatened species to avoid a
more-stringent endangered listing. And, importantly, the Fish and Wildlife Service will be able
to craft more-flexible rules for threatened species that encourage states, landowners, and
conservationists to collaborate on recovery efforts — such as projects that permit certain land-
use activities in exchange for conserving and improving habitat elsewhere — while retaining the
ability to impose stricter endangered protections if a threatened species continues to decline.

As an example, consider the monarch butterfly. Populations of the iconic insect, which migrates
throughout much of the United States each year, have fallen as much as 90 percent in recent
decades. The decline is in large part due to a lack of milkweed, a plant that monarchs depend
on but that is being increasingly eradicated by modern agriculture. (Milkweed is, after all, a
weed.) The Fish and Wildlife Service has until next year to decide whether to list the monarch



https://www.fws.gov/mountain-prairie/factsheets/ESA%20SpecialRules%20Factsheet_020714.pdf

https://www.fws.gov/mountain-prairie/factsheets/ESA%20SpecialRules%20Factsheet_020714.pdf

https://www.perc.org/wp-content/uploads/2018/04/endangered-species-road-to-recovery.pdf

https://www.apnews.com/79569306f7094f7e939abe1acd767b55

https://www.fws.gov/savethemonarch/ssa.html



butterfly under the Endangered Species Act — a decision that could affect landowners across
the country.

Under the old rules, in which all listed species receive full protection by default, listing the
butterfly under the Endangered Species Act would be the surest and fastest way to deter many
landowners from helping recover the species. Landowners would have no incentive to plant
milkweed, which the species relies on exclusively to lay eggs and as a food source for its
caterpillars. Planting milkweed would create monarch habitat, which could then make
landowners subject to burdensome regulations. Harming a butterfly or its habitat — even
inadvertently, as part of everyday land-use activities — could trigger the act’s full civil and
criminal penalties.

Some landowners might even be encouraged to preemptively destroy existing monarch habitat,
a phenomenon that has been well documented for other endangered species. For

example, several studies have found that timber owners in North Carolina began cutting trees
earlier, or clear-cutting forests entirely, to avoid land-use restrictions that would have arisen if
their forests became old-growth habitat for endangered red-cockaded woodpeckers.

The new rules aim to change that. In the case of the monarch, a less-stringent threatened listing
could allow the Fish and Wildlife Service to encourage participation in voluntary conservation
measures without creating perverse incentives that would undermine the butterfly’s recovery.
The Environmental Defense Fund, for example, has been developing a habitat-exchange
program that offers incentives for farmers to plant milkweed. Similar programs could be
encouraged or developed under the new threatened-species listing rules, which could be
crafted to support — not undermine — ongoing voluntary conservation efforts. For instance,
rules could be issued that allow landowners enrolled in a voluntary conservation program to be
exempt from certain land-use regulations.

Another rule change reverses a policy that allowed the government to designate “critical
habitat” on lands that are currently unoccupied or uninhabitable by a species. Such
designations impose costly regulations and permitting requirements on landowners and
generate plenty of conflict, but they do little to promote conservation.

In 2011, the government designated 1,500 acres of private land in Louisiana as critical habitat
for the endangered dusky gopher frog — even though the species had not been seen in the
state for 50 years and could not survive on the land unless significant modifications were made
to it, including replacing the current commercial pine plantation with the historic, fire-
dependent longleaf pine forest found there centuries ago. The landowner’s reward for
receiving such a designation: a potential $34 million loss in development value, according to the
Fish and Wildlife Service’s own estimates. Not surprisingly, the landowner had little interest in
recovering the frog.

The conflict resulted in a unanimous Supreme Court opinion last year that held that only
habitable land could be designated as critical habitat. The Trump administration’s new rules



https://www.journals.uchicago.edu/doi/10.1086/344670

https://www.auburn.edu/%7Ezhangd1/RefereedPub/LandEcon2001.pdf

https://www.edf.org/ecosystems/monarch-butterfly-habitat-exchange

https://www.edf.org/ecosystems/monarch-butterfly-habitat-exchange

https://www.fws.gov/endangered/esa-library/pdf/listing-and-designating-critical-habitat.pdf
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https://www.fws.gov/mississippiES/pdf/gopher%20frog%20EA.pdf

https://pacificlegal.org/wp-content/uploads/pdf/markle-v-u-s-fish-and-wildlife-service/17-71_omjp.pdf



conform to the Court’s ruling by requiring that unoccupied critical-habitat areas “contain one or
more of the physical or biological features essential to the species’ conservation” and that there
be “reasonable certainty” that such a designation will contribute to the conservation of the
species.

Media reports about several other regulatory changes have simply been inaccurate. Many
outlets have asserted that the new rules will allow economic factors to be taken into
consideration when deciding whether to list a new species. The reality is that the new

rules explicitly acknowledge that the Endangered Species Act forbids economic considerations
from influencing listing decisions. The new rules simply remove a gag order that forbade the
Fish and Wildlife Service to report economic costs.

Moreover, the government cannot suddenly ignore climate change in listing decisions, as some
have claimed. The new rules clarify the definition of “foreseeable future” as extending only as
far into the future as agency officials “can reasonably determine.” This language simply codifies
a policy that the Fish and Wildlife Service has followed since 2009, during which period many
species have been listed based in part on threats arising from a changing climate.

Overall, many of the changes finalized last month are far more modest than environmentalists
and the media have portrayed. And some of the more substantive changes, such as restoring
the regulatory distinction between threatened and endangered species, will likely reduce
conflicts with landowners and encourage more collaboration in species-recovery efforts — all
without reducing the act’s effectiveness at preventing extinction.

If the goal of endangered-species policy is simply to control land use and stop development,
then the status quo is fine. But if the goal is truly to recover species, then changes are long
overdue. The new regulations, if implemented effectively, could help promote the recovery of
many species by getting the incentives right — putting species not just on a federal list, but on a
path to recovery.

This article appears as “The Danger of Being ‘Endangered’” in the September 30, 2019, print
edition of National Review.

SHAWN REGAN is a research fellow at the Property and Environment Research Center, a
nonprofit institute in Bozeman, Mont.
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From: Dominic Scavuzzo

To:

Date:

Emory Smith

Subject: New Readings Added for the Solicitors General Meeting

Friday, September 24, 2021 2:29:55 PM

Solicitors General Meeting
Bozeman, MT
(2] Thursday, September 30 -
Sunday, October 3, 2021

Dear Mr.Smith,

This email contains important information regarding the reading materials for
Friday, October 1 and Saturday, October 2:

Judge Jeffery Sutton's publisher has kindly provided us early access to two of
his chapters in his forthcoming book, Who Decides? States as Laboratories of
Constitutional Experimentation. We are sending you these two chapters in this
email. They will not be found on the online agenda. These advanced chapters
are being provided with the permission of the publisher. They are for your
personal reading as an attendee; they may not be shared.

You can access Judge Sutton's reading for his first session here. You can
access his reading for his second session here.

Additional Reading for Friday, October 1, Class 3:

We have added two readings to our online agenda to aid in your preparation for
the program:

Regan, Shawn and Watkins, Tate. A Different Shade of Green, Property and
Environment Research Center, Vol. 39, No. 1, Summer 2020.

Regan, Shawn. The New Endangered-Species Regulations Are Good for
Species, National Review, September 2019.

All other reading materials can be accessed from the online agenda.

If you have any questions, please do not hesitate to contact me at

dscavuzz@gmu.edu.

Sincerely,
Dominic

Dominic Scavuzzo
Attorneys General Education Program Assistant
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From: Dominic Scavuzzo

To: Emory Smith
Subject: New Readings Added for the Solicitors General Meeting
Date: Friday, September 24, 2021 2:29:55 PM
Solicitors General Meeting
Bozeman, MT
(2] Thursday, September 30 -
Sunday, October 3, 2021
Dear Mr.Smith,

This email contains important information regarding the reading materials for
Friday, October 1 and Saturday, October 2:

Judge Jeffery Sutton's publisher has kindly provided us early access to two of
his chapters in his forthcoming book, Who Decides? States as Laboratories of
Constitutional Experimentation. We are sending you these two chapters in this
email. They will not be found on the online agenda. These advanced chapters
are being provided with the permission of the publisher. They are for your
personal reading as an attendee; they may not be shared.

You can access Judge Sutton's reading for his first session here. You can
access his reading for his second session here.

Additional Reading for Friday, October 1, Class 3:

We have added two readings to our online agenda to aid in your preparation for
the program:

Regan, Shawn and Watkins, Tate. A Different Shade of Green, Property and
Environment Research Center, Vol. 39, No. 1, Summer 2020.

Regan, Shawn. The New Endangered-Species Regulations Are Good for
Species, National Review, September 2019.

All other reading materials can be accessed from the online agenda.

If you have any questions, please do not hesitate to contact me at

dscavuzz@gmu.edu.

Sincerely,
Dominic

Dominic Scavuzzo
Attorneys General Education Program Assistant
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From: Emory Smith

To: Miranda Young

Cc: Bob Cook; Melanie Williams; Susan Ballington; Joanne Lee
Subject: Schedule next week

Date: Thursday, September 23, 2021 8:43:00 AM

Good morning!

Monday: out, court Chas. 9:15 — 4:30 (tidelands case)
Tues. & We. : in office
Thurs. — Fri Bozeman, MT for SG meeting

Emory

J. Emory Smith, Jr.

Deputy Solicitor General
Office of the Attorney General
P.O. Box 11549

Columbia, SC 29211
803-734-3642 Direct
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From: Matthew Richardson

To: Emory Smith
Subject: Registration Confirmation - Solicitors General Meeting
Date: Friday, September 17, 2021 5:17:49 PM
Solicitors General Meeting
Bozeman, MT
Thursday, September 30 —

Sunday, October 3, 2021

Dear Mr. Smith,

| am delighted you will be joining the Solicitors General Meeting scheduled for Thursday,
September 30 to Sunday, October 3 in Bozeman, MT.

Please review the FAQs and Agenda. Reading assignments will be posted on the agenda
at least one month before the start of the program.

In the meantime do not hesitate to contact us should you have questions about any aspect
of our program.

We look forward to seeing you in September!
Sincerely,

Matthew Richardson

Director, External Relations and Stretegic Initiatives
Law & Economics Center

George Mason University Antonin Scalia Law School
3301 Fairfax Drive | Arlington, VA 22201

202.802.3651 | mricha5@gmu.edu
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From: Matthew Richardson

To: Emory Smith
Subject: Registration Confirmation - Solicitors General Meeting
Date: Friday, September 17, 2021 5:17:49 PM
Solicitors General Meeting
Bozeman, MT
Thursday, September 30 —

Sunday, October 3, 2021

Dear Mr. Smith,

| am delighted you will be joining the Solicitors General Meeting scheduled for Thursday,
September 30 to Sunday, October 3 in Bozeman, MT.

Please review the FAQs and Agenda. Reading assignments will be posted on the agenda
at least one month before the start of the program.

In the meantime do not hesitate to contact us should you have questions about any aspect
of our program.

We look forward to seeing you in September!
Sincerely,

Matthew Richardson

Director, External Relations and Stretegic Initiatives
Law & Economics Center

George Mason University Antonin Scalia Law School
3301 Fairfax Drive | Arlington, VA 22201

202.802.3651 | mricha5@gmu.edu
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From: Emory Smith

To: Dewhirst, David
Subject: Bozeman meeting
Date: Friday, September 17, 2021 12:21:00 PM

I am planning to attend the meeting there on 9-30 thru 10-2. | assume that you will be there.

| will have free time the afternoon s of the 30t and the 2d and would like to know if you have
suggestions as to what to see and do in the area? Will not have time for a trip to Yellowstone, but |
notice a few hiking trails in the area on the All Trails app including the “College M. Steeo trail”, and
the Museum of the Rockies looks like it might be good.

Emory
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From: Emory Smith

To: Alan Wilson

Cc: Bob Cook; Jeff Young; Matt Gates

Subject: RE: Thomas Hydrick starting date and orientation guidance
Date: Thursday, September 16, 2021 11:47:00 AM

Thanks. | called him earlier this week just to welcome him and to tell him that I look forward to
working with him. | did not discuss work he’ll be doing.

As of now, | will be in Bozeman, MT, that Friday (will make plane reservations tomorrow) for a Scalia
law school sponsored meeting of SGs, but will give Thomas a call before | go. | will be back in on
Monday.

Where will his Office be?

Emory

From: Alan Wilson <agwilson@scag.gov>

Sent: Thursday, September 16, 2021 11:39 AM

To: Bob Cook <RCook@scag.gov>; Jeff Young <JYoung@scag.gov>; Emory Smith
<ESmith@scag.gov>; Matt Gates <MGates@scag.gov>

Subject: Thomas Hydrick starting date and orientation guidance

Just a heads up. | just spoke to Thomas Hydrick and he is very excited about starting on Oct
4th. After speaking with Katie, Thomas is going to come in on Friday, October 1st to do all his
HR and administrative paperwork. He is going to go ahead and move into his office that Friday
so that when he shows up for work on Monday, Oct 4th he will hit the ground running. In
order to get him acclimated quickly | was going to ask if each of you could help with his
orientation to his new job.

During the first few days (assuming you all have a little bit of time) | was hoping you could sit
down with Thomas to socialize him with what each of you is working on and how he could
assist you with your bandwidth.

Bob: If you could introduce him to the opinions team and give him a general overview of the
opinions section and what each attorney does. Thomas's office will be in that back corner by
the freight elevator (where Valerie and Tim are now) so | expect he will be engaging with you
all frequently. Any overview of how you want him to communicate with you on work products
and signoffs might be a good idea. | defer to you on how you want to engage him.

Emory: | am sure that Thomas will be assisting you on the signoff reviews when he is not
engaged in brief drafting. You might want to give him your thoughts on how you approach
these requests. He could probably read a few of your sign on recommendation emails to get a
sense of what we are looking for. Bring him up to date on any notable cases we currently have
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going on. You and Matt Gates should probably let him know who your POCs are in other AG
offices as well as other national stakeholders.

Matt G: Help Emory in getting Thomas up to speed on your national AG contact list. You will
probably have a slightly different group of contacts than Emory so review that with Thomas so
that he has all those emails and contacts.

Jeff and me: Jeff and | will do a strategic overview of the office and issues we expect to be
dealing with. | will also notify my peers and contacts of Thomas being added to our team and

that he will be working with Emory.

| believe this will be a huge help to our bandwidth and will allow us to be more proactive on
state and national issues. If there any questions or issues then please let me know.

Thank you for your help in getting him settled.

aw

SC-AG-21-1584-A-000019



From: Emory Smith

To: Mithun Mansinghani

Subject: RE: Bozeman

Date: Thursday, September 16, 2021 8:07:00 AM
Good.

From: Mithun Mansinghani <mithun.mansinghani@oag.ok.gov>
Sent: Wednesday, September 15, 2021 6:03 PM

To: Emory Smith <ESmith@scag.gov>

Subject: RE: Bozeman

One of my deputies will be there. | think Beau (AZ), David (MT), Tom (IN), Liz (LA), Melissa (UT), and
Chad (KY) will be there too

From: Emory Smith <ESmith@scag.gov

Sent: Wednesday, September 15, 2021 5:01 PM

To: Mithun Mansinghani <mithun.mansinghani@oag.ok.gov>
Subject: [EXTERNAL] RE: Bozeman

Sorry you won’t be there. | understand around 13 attys are expected but | don’t know who all will
be there.

Emory

From: Mithun Mansinghani <mithun.mansinghani@oag.ok.gov>
Sent: Wednesday, September 15, 2021 5:59 PM

To: Emory Smith <ESmith@scag.gov

Subject: RE: Bozeman

Alas, | am not. Too many other things to attend and, like you, deadlines. | will be at the NAAG SG
conference next week though.

Mithun

From: Emory Smith <ESmith@scag.gov>

Sent: Wednesday, September 15, 2021 4:54 PM

To: Mithun Mansinghani <mithun.mansinghani@oag.ok.gov>
Subject: [EXTERNAL] Bozeman

Hi, Mithun:

Are you planning to attend this meeting? | am hoping to get there but have been deluged w/
deadlines.
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Emory
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From: Mithun Mansinghani

To: Emory Smith
Subject: RE: Bozeman
Date: Wednesday, September 15, 2021 6:03:37 PM

One of my deputies will be there. | think Beau (AZ), David (MT), Tom (IN), Liz (LA), Melissa (UT), and
Chad (KY) will be there too

From: Emory Smith <ESmith@scag.gov>

Sent: Wednesday, September 15, 2021 5:01 PM

To: Mithun Mansinghani <mithun.mansinghani@oag.ok.gov>
Subject: [EXTERNAL] RE: Bozeman

Sorry you won’t be there. | understand around 13 attys are expected but | don’t know who all will
be there.

Emory

From: Mithun Mansinghani <mithun.mansinghani@oag.ok.gov>
Sent: Wednesday, September 15, 2021 5:59 PM

To: Emory Smith <ESmith@scag.gov>

Subject: RE: Bozeman

Alas, | am not. Too many other things to attend and, like you, deadlines. | will be at the NAAG SG
conference next week though.

Mithun

From: Emory Smith <ESmith@scag.gov

Sent: Wednesday, September 15, 2021 4:54 PM

To: Mithun Mansinghani <mithun.mansinghani@oag.ok.gov>
Subject: [EXTERNAL] Bozeman

Hi, Mithun:

Are you planning to attend this meeting? | am hoping to get there but have been deluged w/
deadlines.

Emory
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From: Emory Smith

To: Mithun Mansinghani
Subject: RE: Bozeman
Date: Wednesday, September 15, 2021 6:01:00 PM

Sorry you won’t be there. | understand around 13 attys are expected but | don’t know who all will
be there.

Emory

From: Mithun Mansinghani <mithun.mansinghani@oag.ok.gov>
Sent: Wednesday, September 15, 2021 5:59 PM

To: Emory Smith <ESmith@scag.gov>

Subject: RE: Bozeman

Alas, | am not. Too many other things to attend and, like you, deadlines. | will be at the NAAG SG
conference next week though.

Mithun

From: Emory Smith <ESmith@scag.gov>
Sent: Wednesday, September 15, 2021 4:54 PM

To: Mithun Mansinghani <mithun.mansinghani@oag.ok.gov>
Subject: [EXTERNAL] Bozeman

Hi, Mithun:

Are you planning to attend this meeting? | am hoping to get there but have been deluged w/
deadlines.

Emory
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From: Mithun Mansinghani

To: Emory Smith
Subject: RE: Bozeman
Date: Wednesday, September 15, 2021 5:59:07 PM

Alas, | am not. Too many other things to attend and, like you, deadlines. | will be at the NAAG SG
conference next week though.

Mithun

From: Emory Smith <ESmith@scag.gov>

Sent: Wednesday, September 15, 2021 4:54 PM

To: Mithun Mansinghani <mithun.mansinghani@oag.ok.gov>
Subject: [EXTERNAL] Bozeman

Hi, Mithun:

Are you planning to attend this meeting? | am hoping to get there but have been deluged w/
deadlines.

Emory
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From: Emory Smith

To: Mithun Mansinghani

Subject: Bozeman

Date: Wednesday, September 15, 2021 5:53:00 PM
Hi, Mithun:

Are you planning to attend this meeting? | am hoping to get there but have been deluged w/
deadlines.

Emory
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From: Law & Economics Center

To: Emory Smith
Subject: INVITATION REMINDER: SCOTUS Civil Justice Preview, Friday, September 24, 2021

Date: Thursday, September 9, 2021 1:31:37 PM

In case you missed our earlier announcement, we wanted to send another
notice that we are convening a balanced panel of experts to preview some of
the most interesting and potentially consequential civil justice cases in the US
Supreme Court’s 2021-2022 Term. Can you join our live webinar?

Civil Justice Preview of the Supreme Court’s 2021-2022 Term
Date: Friday, September 24, 2021

Time: 12:00 - 1:00 PM EDT Add to calendar
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REGISTER

With the Court starting to hear cases for the upcoming year on October 4,
panelists will examine the civil justice-related cases on the docket, the cases
where economic analysis is at play, and those cases likely to have the most
substantial economic impact.

Featured Speakers

John Beisner, Partner, Litigation;
Mass Torts, Insurance and Consumer
Litigation, Skadden, Arps, Slate,
Meagher & Flom LLP and Affiliates

)

Robert S. Peck, President, Center for
Constitutional Litigation

)

Moderator: Donald Kochan,
Professor of Law and Deputy
Executive Director of the Law &
Economics Center, Antonin Scalia
Law School at George Mason
University

)

For questions, please contact Kaylie Wray at kwray2@gmu.edu

If you no longer want to receive emails from the LEC, please Opt-Out.
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From: Law & Economics Center

To: Emory Smith
Subject: INVITATION REMINDER: SCOTUS Civil Justice Preview, Friday, September 24, 2021

Date: Thursday, September 9, 2021 1:31:37 PM

In case you missed our earlier announcement, we wanted to send another
notice that we are convening a balanced panel of experts to preview some of
the most interesting and potentially consequential civil justice cases in the US
Supreme Court’s 2021-2022 Term. Can you join our live webinar?

Civil Justice Preview of the Supreme Court’s 2021-2022 Term
Date: Friday, September 24, 2021

Time: 12:00 - 1:00 PM EDT Add to calendar
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REGISTER

With the Court starting to hear cases for the upcoming year on October 4,
panelists will examine the civil justice-related cases on the docket, the cases
where economic analysis is at play, and those cases likely to have the most
substantial economic impact.

Featured Speakers

John Beisner, Partner, Litigation;
Mass Torts, Insurance and Consumer
Litigation, Skadden, Arps, Slate,
Meagher & Flom LLP and Affiliates

)

Robert S. Peck, President, Center for
Constitutional Litigation

)

Moderator: Donald Kochan,
Professor of Law and Deputy
Executive Director of the Law &
Economics Center, Antonin Scalia
Law School at George Mason
University

)

For questions, please contact Kaylie Wray at kwray2@gmu.edu

If you no longer want to receive emails from the LEC, please Opt-Out.
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From: Matthew Richardson

To: Emory Smith; Donald J Kochan

Cc: Mary C Jones; Henry N Butler

Subject: Re: SG Event in Bozeman next Month / SG and AG Antitrust Event at The Mayflower in DC in October
Date: Wednesday, September 8, 2021 10:02:33 PM

Emory,

We would love to have you there, although we understand you have court commitments. You will

be the 14" SG or Deputy SG attending the course, which will be heavily influenced by the feedback
we got from you all in DC, there will be a lot of skill based sessions, including, lessons on DC Circuit
practice, given by DC Circuit Judges, and sessions on writing effective comment letters to regulators.
| am certain you will benefit from it, and that those other attendees will benefit from having you

there as well.

This program is being held at the same time as our Judges program and there will be several

opportunities to meet and discuss with them, too.

| hope you can make it,

Matt

From: Emory Smith <ESmith@scag.gov>

Date: Tuesday, September 7, 2021 at 5:20 PM

To: Donald J Kochan <dkochan2@gmu.edu>

Cc: Matthew Richardson <mricha5@gmu.edu>, Mary C Jones <mjones34@gmu.edu>, Henry N
Butler <hnbutler@gmu.edu>

Subject: RE: SG Event in Bozeman next Month / SG and AG Antitrust Event at The Mayflower
in DC in October

Thank you for this info. | am still hoping to attend but | have had numerous Court deadlines recently
and will continue to have them in days ahead. Looks like an excellent meeting planned, but | would
appreciate your letting me know how many SG’s and Deputy SG’s you believe will attend. One of the
many benefits of the session in DC was to talk with other lawyers in a more relaxed setting.

Thanks.

Emory

J. Emory Smith, Jr.
Deputy Solicitor General
Office of the Attorney General

P.O. Box 11549

Columbia, SC 29211
803-734-3642 Direct
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From: Donald J Kochan <dkochan2@gmu.edu>

Sent: Sunday, August 29, 2021 1:23 PM

To: Donald J Kochan <dkochan2@gmu.edu>

Cc: Matthew Richardson <mricha5@gmu.edu>; Mary C Jones <mjones34@gmu.edu>; Henry N
Butler <hnbutler@gmu.edu>

Subject: SG Event in Bozeman next Month / SG and AG Antitrust Event at The Mayflower in DC in
October

Hello SGs! I hope you've had a wonderful summer. I know the Law & Economics Center's
Director of External Affairs and Strategic Initiatives, Matthew Richardson, has been in touch
lately to keep you posted LEC offerings as he takes over leading our AG and SG divisions.
But I wanted to send a personal note myself to highlight two key opportunities we have your
offices.

1) As you know, the LEC will be gathering a small group of SGs in Bozeman on September
30 - Oct. 3, 2021. I know several of you have already told us whether you can attend and for
those who can we are looking forward to seeing you! If you haven't yet RSVP'd but want
to attend, we'd love for you to join us! And, if you can't attend yourself, we'd be happy
to welcome one of your deputies. The agenda is attached -- Thursday night will be a
reception and dinner; Friday we will have classes in the morning on regulatory comments,
risk, and conservation economics; Friday night you will join a group of 30 judges and others
for a fireside chat and dinner at Sage Lodge in Pray, Montana; and Saturday we will have
classes with Judge Doug Ginsburg, Judge Greg Katsas, and Judge Jeff Sutton. The program
concludes at 1 pm on Saturday, thus Saturday afternoon is open for leisure (and we are
covering your room on Saturday night).

2) The Antitrust Study Group listed below should be amazing!! Anyone from your office
can attend, and you can send as many people from your office as you'd like. Could you
please forward it around? This is a combined AG/SG event, so please also share it with all
attorneys in the broader AG office as well.

As with all LEC events, there is no tuition, we cover lodging, we reimburse reasonable travel
expenses, you can bring a guest to all group meals, and you get to engage with your colleagues
both in the classroom and during free time!

If you want to sign up for either event, just reply and we will get it all arranged. And,
anyone who wants to sign up for October that receives your forwarded email can just hit the
button below to apply.

Hope to see you soon!

Best wishes,

Donald
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The emerging antitrust frontier is set to change dramatically the way competition
is regulated, and it is being shaped by a confluence of forces that threaten to
upend decades worth of antitrust legal precedents and grounding principles.

That’'s why the Law & Economics Center (LEC) at George Mason University
Antonin Scalia Law School is assembling an all-star lineup of former FTC
officials to lead a tuition-free study group designed specifically for state solicitors

general, state attorneys general, and their staffs Thursday, October 7 to
Sunday, October 10" in Washington, DC. Can you join us?

The LEC is providing this program free of charge as a public service. We
will cover your lodging, group meals, and all reasonable transportation costs.
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Your spouse or a guest is welcome to join all group meals and receptions as

well. Participants who complete the program may also request CLE credit with
their state.

Our Lineup

Bruce Kobayashi, Professor of Law, Timothy J. Muris, George Mason

George Mason University Antonin University Foundation Professor of
Scalia Law School (former Director, Law, George Mason University
Bureau of Economics, Federal Trade Antonin Scalia Law School (former
Commission) Chairman, Federal Trade

Commission)

| | |
Maureen K. Ohlhausen, Partner and Joshua D. Wright,University

Section Chair - Antitrust & Professor of Law, George Mason
Competition Law, Baker Botts L.L.P. University Antonin Scalia Law School
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(former Chairman, Federal Trade (former Commissioner, Federal Trade
Commission) Commission)

Space is limited, please submit your application today.

Please do not hesitate to reach out with questions about the study group or any
other matters with which | can be of assistance to you.

Many Thanks,

Matthew Richardson

Director, External Affairs and Strategic Initiatives
Law & Economics Center

George Mason University Antonin Scalia Law School
3301 Fairfax Drive, Arlington, VA 22201

Email: AGEP@gmu.edu

P.S. This is an incredible opportunity to help drive a critical legal discussion and
potentially earn CLE credit in your state. Click here to apply today.
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From: Matthew Richardson

To: Emory Smith; Donald J Kochan

Cc: Mary C Jones; Henry N Butler

Subject: Re: SG Event in Bozeman next Month / SG and AG Antitrust Event at The Mayflower in DC in October
Date: Wednesday, September 8, 2021 10:02:33 PM

Emory,

We would love to have you there, although we understand you have court commitments. You will

be the 14" SG or Deputy SG attending the course, which will be heavily influenced by the feedback
we got from you all in DC, there will be a lot of skill based sessions, including, lessons on DC Circuit
practice, given by DC Circuit Judges, and sessions on writing effective comment letters to regulators.
| am certain you will benefit from it, and that those other attendees will benefit from having you

there as well.

This program is being held at the same time as our Judges program and there will be several

opportunities to meet and discuss with them, too.

| hope you can make it,

Matt

From: Emory Smith <ESmith@scag.gov>

Date: Tuesday, September 7, 2021 at 5:20 PM

To: Donald J Kochan <dkochan2@gmu.edu>

Cc: Matthew Richardson <mricha5@gmu.edu>, Mary C Jones <mjones34@gmu.edu>, Henry N
Butler <hnbutler@gmu.edu>

Subject: RE: SG Event in Bozeman next Month / SG and AG Antitrust Event at The Mayflower
in DC in October

Thank you for this info. | am still hoping to attend but | have had numerous Court deadlines recently
and will continue to have them in days ahead. Looks like an excellent meeting planned, but | would
appreciate your letting me know how many SG’s and Deputy SG’s you believe will attend. One of the
many benefits of the session in DC was to talk with other lawyers in a more relaxed setting.

Thanks.

Emory

J. Emory Smith, Jr.
Deputy Solicitor General
Office of the Attorney General

P.O. Box 11549

Columbia, SC 29211
803-734-3642 Direct
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From: Donald J Kochan <dkochan2@gmu.edu>

Sent: Sunday, August 29, 2021 1:23 PM

To: Donald J Kochan <dkochan2@gmu.edu>

Cc: Matthew Richardson <mricha5@gmu.edu>; Mary C Jones <mjones34@gmu.edu>; Henry N
Butler <hnbutler@gmu.edu>

Subject: SG Event in Bozeman next Month / SG and AG Antitrust Event at The Mayflower in DC in
October

Hello SGs! I hope you've had a wonderful summer. I know the Law & Economics Center's
Director of External Affairs and Strategic Initiatives, Matthew Richardson, has been in touch
lately to keep you posted LEC offerings as he takes over leading our AG and SG divisions.
But I wanted to send a personal note myself to highlight two key opportunities we have your
offices.

1) As you know, the LEC will be gathering a small group of SGs in Bozeman on September
30 - Oct. 3, 2021. I know several of you have already told us whether you can attend and for
those who can we are looking forward to seeing you! If you haven't yet RSVP'd but want
to attend, we'd love for you to join us! And, if you can't attend yourself, we'd be happy
to welcome one of your deputies. The agenda is attached -- Thursday night will be a
reception and dinner; Friday we will have classes in the morning on regulatory comments,
risk, and conservation economics; Friday night you will join a group of 30 judges and others
for a fireside chat and dinner at Sage Lodge in Pray, Montana; and Saturday we will have
classes with Judge Doug Ginsburg, Judge Greg Katsas, and Judge Jeff Sutton. The program
concludes at 1 pm on Saturday, thus Saturday afternoon is open for leisure (and we are
covering your room on Saturday night).

2) The Antitrust Study Group listed below should be amazing!! Anyone from your office
can attend, and you can send as many people from your office as you'd like. Could you
please forward it around? This is a combined AG/SG event, so please also share it with all
attorneys in the broader AG office as well.

As with all LEC events, there is no tuition, we cover lodging, we reimburse reasonable travel
expenses, you can bring a guest to all group meals, and you get to engage with your colleagues
both in the classroom and during free time!

If you want to sign up for either event, just reply and we will get it all arranged. And,
anyone who wants to sign up for October that receives your forwarded email can just hit the
button below to apply.

Hope to see you soon!

Best wishes,

Donald
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The emerging antitrust frontier is set to change dramatically the way competition
is regulated, and it is being shaped by a confluence of forces that threaten to
upend decades worth of antitrust legal precedents and grounding principles.

That’'s why the Law & Economics Center (LEC) at George Mason University
Antonin Scalia Law School is assembling an all-star lineup of former FTC
officials to lead a tuition-free study group designed specifically for state solicitors

general, state attorneys general, and their staffs Thursday, October 7 to
Sunday, October 10" in Washington, DC. Can you join us?

The LEC is providing this program free of charge as a public service. We
will cover your lodging, group meals, and all reasonable transportation costs.
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Your spouse or a guest is welcome to join all group meals and receptions as

well. Participants who complete the program may also request CLE credit with
their state.

Our Lineup

Bruce Kobayashi, Professor of Law, Timothy J. Muris, George Mason

George Mason University Antonin University Foundation Professor of
Scalia Law School (former Director, Law, George Mason University
Bureau of Economics, Federal Trade Antonin Scalia Law School (former
Commission) Chairman, Federal Trade

Commission)

| | |
Maureen K. Ohlhausen, Partner and Joshua D. Wright,University

Section Chair - Antitrust & Professor of Law, George Mason
Competition Law, Baker Botts L.L.P. University Antonin Scalia Law School
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(former Chairman, Federal Trade (former Commissioner, Federal Trade
Commission) Commission)

Space is limited, please submit your application today.

Please do not hesitate to reach out with questions about the study group or any
other matters with which | can be of assistance to you.

Many Thanks,

Matthew Richardson

Director, External Affairs and Strategic Initiatives
Law & Economics Center

George Mason University Antonin Scalia Law School
3301 Fairfax Drive, Arlington, VA 22201

Email: AGEP@gmu.edu

P.S. This is an incredible opportunity to help drive a critical legal discussion and
potentially earn CLE credit in your state. Click here to apply today.
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From: Emory Smith

To: Donald J Kochan

Cc: Matthew Richardson; Mary C Jones; Henry N Butler

Subject: RE: SG Event in Bozeman next Month / SG and AG Antitrust Event at The Mayflower in DC in October
Date: Tuesday, September 7, 2021 5:20:00 PM

Thank you for this info. | am still hoping to attend but | have had numerous Court deadlines recently
and will continue to have them in days ahead. Looks like an excellent meeting planned, but | would
appreciate your letting me know how many SG’s and Deputy SG’s you believe will attend. One of the
many benefits of the session in DC was to talk with other lawyers in a more relaxed setting.

Thanks.
Emory

J. Emory Smith, Jr.

Deputy Solicitor General
Office of the Attorney General
P.0. Box 11549

Columbia, SC 29211
803-734-3642 Direct

From: Donald J Kochan <dkochan2@gmu.edu>

Sent: Sunday, August 29, 2021 1:23 PM

To: Donald J Kochan <dkochan2@gmu.edu>

Cc: Matthew Richardson <mricha5@gmu.edu>; Mary C Jones <mjones34@gmu.edu>; Henry N
Butler <hnbutler@gmu.edu>

Subject: SG Event in Bozeman next Month / SG and AG Antitrust Event at The Mayflower in DC in
October

Hello SGs! I hope you've had a wonderful summer. I know the Law & Economics Center's
Director of External Affairs and Strategic Initiatives, Matthew Richardson, has been in touch
lately to keep you posted LEC offerings as he takes over leading our AG and SG divisions.
But I wanted to send a personal note myself to highlight two key opportunities we have your
offices.

1) As you know, the LEC will be gathering a small group of SGs in Bozeman on September
30 - Oct. 3, 2021. I know several of you have already told us whether you can attend and for
those who can we are looking forward to seeing you! If you haven't yet RSVP'd but want
to attend, we'd love for you to join us! And, if you can't attend yourself, we'd be happy
to welcome one of your deputies. The agenda is attached -- Thursday night will be a
reception and dinner; Friday we will have classes in the morning on regulatory comments,
risk, and conservation economics; Friday night you will join a group of 30 judges and others
for a fireside chat and dinner at Sage Lodge in Pray, Montana; and Saturday we will have
classes with Judge Doug Ginsburg, Judge Greg Katsas, and Judge Jeff Sutton. The program
concludes at 1 pm on Saturday, thus Saturday afternoon is open for leisure (and we are
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covering your room on Saturday night).

2) The Antitrust Study Group listed below should be amazing!! Anyone from your office
can attend, and you can send as many people from your office as you'd like. Could you

please forward it around? This is a combined AG/SG event, so please also share it with all
attorneys in the broader AG office as well.

As with all LEC events, there is no tuition, we cover lodging, we reimburse reasonable travel
expenses, you can bring a guest to all group meals, and you get to engage with your colleagues
both in the classroom and during free time!

If you want to sign up for either event, just reply and we will get it all arranged. And,
anyone who wants to sign up for October that receives your forwarded email can just hit the
button below to apply.

Hope to see you soon!

Best wishes,
Donald
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The emerging antitrust frontier is set to change dramatically the way competition
is regulated, and it is being shaped by a confluence of forces that threaten to
upend decades worth of antitrust legal precedents and grounding principles.

That's why the Law & Economics Center (LEC) at George Mason University
Antonin Scalia Law School is assembling an all-star lineup of former FTC
officials to lead a tuition-free study group designed specifically for state solicitors

7th

general, state attorneys general, and their staffs Thursday, October 7" to

Sunday, October 10" in Washington, DC. Can you join us?
The LEC is providing this program free of charge as a public service. We
will cover your lodging, group meals, and all reasonable transportation costs.

Your spouse or a guest is welcome to join all group meals and receptions as
well. Participants who complete the program may also request CLE credit with
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their state.

Our Lineup

Bruce Kobayashi, Professor of Law,
George Mason University Antonin
Scalia Law School (former Director,
Bureau of Economics, Federal Trade
Commission)

Timothy J. Muris, George Mason
University Foundation Professor of
Law, George Mason University
Antonin Scalia Law School (former
Chairman, Federal Trade
Commission)

Maureen K. Ohlhausen, Partner and
Section Chair - Antitrust &
Competition Law, Baker Botts L.L.P.
(former Chairman, Federal Trade
Commission)

Joshua D. Wright,University
Professor of Law, George Mason

University Antonin Scalia Law School
(former Commissioner, Federal Trade
Commission)
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Space is limited, please submit your application today.

Please do not hesitate to reach out with questions about the study group or any
other matters with which | can be of assistance to you.

Many Thanks,

Matthew Richardson

Director, External Affairs and Strategic Initiatives
Law & Economics Center

George Mason University Antonin Scalia Law School
3301 Fairfax Drive, Arlington, VA 22201

Email: AGEP@gmu.edu

P.S. This is an incredible opportunity to help drive a critical legal discussion and
potentially earn CLE credit in your state. Click here to apply today.
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From: Law & Economics Center

To: Emory Smith
Subject: INVITATION: SCOTUS Civil Justice Preview, Friday, September 24, 2021
Date: Friday, September 3, 2021 1:31:39 PM

(-]

As a reminder, you're invited to join our live webinar Civil Justice Preview of

the Supreme Court’s 2021-2022 Term hosted by the Law & Economics Center
at the George Mason University Antonin Scalia Law School.

Date: Friday, September 24, 2021

REGISTER

Time: 12:00 - 1:00 PM EDT
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This webinar will explore civil justice issues in the US Supreme Court’s Court’s
2021-2022 Term. With the Court starting to hear cases for the upcoming year on
October 4, the LEC is convening a balanced panel of experts to preview some
of the most interesting and potentially consequential cases for the coming year.
In particular, panelists will examine the civil justice-related cases on the docket,
the cases where economic analysis is at play, and those cases likely to have the
most substantial economic impact.

Featured Speakers

John Beisner, Partner, Litigation;
Mass Torts, Insurance and Consumer
Litigation, Skadden, Arps, Slate,
Meagher & Flom LLP and Affiliates

Robert S. Peck, President, Center for
Constitutional Litigation

Moderator: Donald Kochan,
Professor of Law and Deputy
Executive Director of the Law &
Economics Center, Antonin Scalia
Law School at George Mason
University

For questions, please contact Kaylie Wray at kwray2@gmu.edu

If you no longer want to receive emails from the LEC, please Opt-Out.
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From: Law & Economics Center

To: Emory Smith
Subject: INVITATION: SCOTUS Civil Justice Preview, Friday, September 24, 2021
Date: Friday, September 3, 2021 1:31:39 PM

(-]

As a reminder, you're invited to join our live webinar Civil Justice Preview of

the Supreme Court’s 2021-2022 Term hosted by the Law & Economics Center
at the George Mason University Antonin Scalia Law School.

Date: Friday, September 24, 2021

REGISTER

Time: 12:00 - 1:00 PM EDT
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This webinar will explore civil justice issues in the US Supreme Court’s Court’s
2021-2022 Term. With the Court starting to hear cases for the upcoming year on
October 4, the LEC is convening a balanced panel of experts to preview some
of the most interesting and potentially consequential cases for the coming year.
In particular, panelists will examine the civil justice-related cases on the docket,
the cases where economic analysis is at play, and those cases likely to have the
most substantial economic impact.

Featured Speakers

John Beisner, Partner, Litigation;
Mass Torts, Insurance and Consumer
Litigation, Skadden, Arps, Slate,
Meagher & Flom LLP and Affiliates

Robert S. Peck, President, Center for
Constitutional Litigation

Moderator: Donald Kochan,
Professor of Law and Deputy
Executive Director of the Law &
Economics Center, Antonin Scalia
Law School at George Mason
University

For questions, please contact Kaylie Wray at kwray2@gmu.edu

If you no longer want to receive emails from the LEC, please Opt-Out.
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From: Emory Smith

To: Campbell, Jim
Subject: RE: States amicus brief join request - Gordon College v. DeWeese-Boyd
Date: Tuesday, August 31, 2021 6:13:00 PM

As of now, planning on it. Many deadlines now but hope will be better by mid-month.

From: Campbell, Jim <Jim.Campbell@nebraska.gov>

Sent: Tuesday, August 31, 2021 6:10 PM

To: Emory Smith <ESmith@scag.gov>

Subject: RE: States amicus brief join request - Gordon College v. DeWeese-Boyd

I am hoping to be there. I just had a potential conflict arise, but I'm going to try to work
through it. Will you be there?

From: Emory Smith <ESmith@scag.gov>

Sent: Tuesday, August 31, 2021 4:55 PM

To: Campbell, Jim <Jim.Campbell@nebraska.gov>

Subject: RE: States amicus brief join request - Gordon College v. DeWeese-Boyd

And, are you planning to attend the meeting in Bozeman at the end of next month?

Emory
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From: Campbell, Jim

To: Emory Smith
Subject: RE: States amicus brief join request - Gordon College v. DeWeese-Boyd
Date: Tuesday, August 31, 2021 6:10:15 PM

I am hoping to be there. I just had a potential conflict arise, but I'm going to try to work
through it. Will you be there?

From: Emory Smith <ESmith@scag.gov>

Sent: Tuesday, August 31, 2021 4:55 PM

To: Campbell, Jim <Jim.Campbell@nebraska.gov>

Subject: RE: States amicus brief join request - Gordon College v. DeWeese-Boyd

And, are you planning to attend the meeting in Bozeman at the end of next month?

Emory
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From: Emory Smith
To: Campbell, Jim
Subject: RE: States amicus brief join request - Gordon College v. DeWeese-Boyd

Date: Tuesday, August 31, 2021 5:54:00 PM

And, are you planning to attend the meeting in Bozeman at the end of next month?

Emory
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From: Jeff Young

To: Emory Smith; Bob Cook

Subject: RE: SG Event in Bozeman next Month / SG and AG Antitrust Event at The Mayflower in DC in October
Date: Monday, August 30, 2021 9:55:09 AM

Attachments: image001.png

Yes

W. Jeffrey Young, Chief Deputy Attorney General
South Carolina Attorney General’s Office

Executive Division | Office 803-734-5089 Fax 734-2981
P.O. Box 11549 | Columbia, SC 29211

scag.gov

This email, along with any attachments, is considered confidential and may be legally privileged. If you have received it in
error please notify the sender immediately by reply email and then delete this message from you system. Please do not copy
it or use it for any purposes, or disclose its contents to any other person. This email, and attachments, are subject to FOIA
requests. Thank you for your cooperation.

From: Emory Smith <ESmith@scag.gov>

Sent: Monday, August 30, 2021 9:19 AM

To: Bob Cook <RCook@scag.gov>; Jeff Young <JYoung@scag.gov>

Subject: FW: SG Event in Bozeman next Month / SG and AG Antitrust Event at The Mayflower in DC
in October

May | attend this meeting sponsored by the Scalia Law School in Bozeman, MT? Expenses would be
paid. |attended one in early May sponsored by this group and found it useful for meeting other
SG’s and Dep. SG’s and many judges. Although some of the economics focus on the agenda does
not fit w/ what we normally do, the Judge’s classes on practicing before the DC Circuit and the work
of one of them as an SG previously would be useful.

Emory

From: Donald J Kochan <dkochan? @gmu.edu>

Sent: Sunday, August 29, 2021 1:23 PM

To: Donald J Kochan <dkochan2 @gmu.edu>

Cc: Matthew Richardson <mricha5@gmu.edu>; Mary C Jones <mjones34@gmu.edu>; Henry N

Butler <hnbutler@gmu.edu>
Subject: SG Event in Bozeman next Month / SG and AG Antitrust Event at The Mayflower in DC in
October
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Hello SGs! I hope you've had a wonderful summer. I know the Law & Economics Center's
Director of External Affairs and Strategic Initiatives, Matthew Richardson, has been in touch
lately to keep you posted LEC offerings as he takes over leading our AG and SG divisions.
But I wanted to send a personal note myself to highlight two key opportunities we have your
offices.

1) As you know, the LEC will be gathering a small group of SGs in Bozeman on September
30 - Oct. 3, 2021. I know several of you have already told us whether you can attend and for
those who can we are looking forward to seeing you! If you haven't yet RSVP'd but want
to attend, we'd love for you to join us! And, if you can't attend yourself, we'd be happy
to welcome one of your deputies. The agenda is attached -- Thursday night will be a
reception and dinner; Friday we will have classes in the morning on regulatory comments,
risk, and conservation economics; Friday night you will join a group of 30 judges and others
for a fireside chat and dinner at Sage Lodge in Pray, Montana; and Saturday we will have
classes with Judge Doug Ginsburg, Judge Greg Katsas, and Judge Jeff Sutton. The program
concludes at 1 pm on Saturday, thus Saturday afternoon is open for leisure (and we are
covering your room on Saturday night).

2) The Antitrust Study Group listed below should be amazing!! Anyone from your office
can attend, and you can send as many people from your office as you'd like. Could you
please forward it around? This is a combined AG/SG event, so please also share it with all
attorneys in the broader AG office as well.

As with all LEC events, there is no tuition, we cover lodging, we reimburse reasonable travel
expenses, you can bring a guest to all group meals, and you get to engage with your colleagues
both in the classroom and during free time!

If you want to sign up for either event, just reply and we will get it all arranged. And,
anyone who wants to sign up for October that receives your forwarded email can just hit the
button below to apply.

Hope to see you soon!

Best wishes,
Donald
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The emerging antitrust frontier is set to change dramatically the way competition
is regulated, and it is being shaped by a confluence of forces that threaten to
upend decades worth of antitrust legal precedents and grounding principles.

That’'s why the Law & Economics Center (LEC) at George Mason University
Antonin Scalia Law School is assembling an all-star lineup of former FTC
officials to lead a tuition-free study group designed specifically for state solicitors

general, state attorneys general, and their staffs Thursday, October 7 to
Sunday, October 10" in Washington, DC. Can you join us?

The LEC is providing this program free of charge as a public service. We
will cover your lodging, group meals, and all reasonable transportation costs.

Your spouse or a guest is welcome to join all group meals and receptions as
well. Participants who complete the program may also request CLE credit with
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https://masonlec.org/
https://cvent.me/zPvqA7

their state.

Our Lineup

Bruce Kobayashi, Professor of Law,
George Mason University Antonin
Scalia Law School (former Director,
Bureau of Economics, Federal Trade
Commission)

Timothy J. Muris, George Mason
University Foundation Professor of
Law, George Mason University
Antonin Scalia Law School (former
Chairman, Federal Trade
Commission)

Maureen K. Ohlhausen, Partner and
Section Chair - Antitrust &
Competition Law, Baker Botts L.L.P.
(former Chairman, Federal Trade
Commission)

Joshua D. Wright,University
Professor of Law, George Mason

University Antonin Scalia Law School
(former Commissioner, Federal Trade
Commission)
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Space is limited, please submit your application today.

Please do not hesitate to reach out with questions about the study group or any
other matters with which | can be of assistance to you.

Many Thanks,

Matthew Richardson

Director, External Affairs and Strategic Initiatives
Law & Economics Center

George Mason University Antonin Scalia Law School
3301 Fairfax Drive, Arlington, VA 22201

Email: AGEP@gmu.edu

P.S. This is an incredible opportunity to help drive a critical legal discussion and
potentially earn CLE credit in your state. Click here to apply today.
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From: Bob Cook

To: Emory Smith; Jeff Young

Subject: RE: SG Event in Bozeman next Month / SG and AG Antitrust Event at The Mayflower in DC in October
Date: Monday, August 30, 2021 9:19:52 AM

| am for it

Robert D. Cook

Solicitor General

S.C. Attorney General’s Office
P.O. Box 11549

Columbia, S.C. 29211

P: 803-734-3736

F: 803-734-3524

From: Emory Smith <ESmith@scag.gov>

Sent: Monday, August 30, 2021 9:19 AM

To: Bob Cook <RCook@scag.gov>; Jeff Young <JYoung@scag.gov>

Subject: FW: SG Event in Bozeman next Month / SG and AG Antitrust Event at The Mayflower in DC
in October

May | attend this meeting sponsored by the Scalia Law School in Bozeman, MT? Expenses would be
paid. |attended one in early May sponsored by this group and found it useful for meeting other
SG’s and Dep. SG’s and many judges. Although some of the economics focus on the agenda does
not fit w/ what we normally do, the Judge’s classes on practicing before the DC Circuit and the work
of one of them as an SG previously would be useful.

Emory

From: Donald J Kochan <dkochan? @gmu.edu>

Sent: Sunday, August 29, 2021 1:23 PM

To: Donald J Kochan <dkochan2 @gmu.edu>

Cc: Matthew Richardson <mricha5@gmu.edu>; Mary C Jones <mjones34@gmu.edu>; Henry N
Butler <hnbutler@gmu.edu>

Subject: SG Event in Bozeman next Month / SG and AG Antitrust Event at The Mayflower in DC in
October

Hello SGs! I hope you've had a wonderful summer. I know the Law & Economics Center's
Director of External Affairs and Strategic Initiatives, Matthew Richardson, has been in touch
lately to keep you posted LEC offerings as he takes over leading our AG and SG divisions.
But I wanted to send a personal note myself to highlight two key opportunities we have your
offices.

1) As you know, the LEC will be gathering a small group of SGs in Bozeman on September
30 - Oct. 3, 2021. I know several of you have already told us whether you can attend and for
those who can we are looking forward to seeing you! If you haven't yet RSVP'd but want
to attend, we'd love for you to join us! And, if you can't attend yourself, we'd be happy
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to welcome one of your deputies. The agenda is attached -- Thursday night will be a
reception and dinner; Friday we will have classes in the morning on regulatory comments,
risk, and conservation economics; Friday night you will join a group of 30 judges and others
for a fireside chat and dinner at Sage Lodge in Pray, Montana; and Saturday we will have
classes with Judge Doug Ginsburg, Judge Greg Katsas, and Judge Jeff Sutton. The program
concludes at 1 pm on Saturday, thus Saturday afternoon is open for leisure (and we are
covering your room on Saturday night).

2) The Antitrust Study Group listed below should be amazing!! Anyone from your office
can attend, and you can send as many people from your office as you'd like. Could you
please forward it around? This is a combined AG/SG event, so please also share it with all
attorneys in the broader AG office as well.

As with all LEC events, there is no tuition, we cover lodging, we reimburse reasonable travel
expenses, you can bring a guest to all group meals, and you get to engage with your colleagues
both in the classroom and during free time!

If you want to sign up for either event, just reply and we will get it all arranged. And,
anyone who wants to sign up for October that receives your forwarded email can just hit the
button below to apply.

Hope to see you soon!

Best wishes,
Donald
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The emerging antitrust frontier is set to change dramatically the way competition
is regulated, and it is being shaped by a confluence of forces that threaten to
upend decades worth of antitrust legal precedents and grounding principles.

That’'s why the Law & Economics Center (LEC) at George Mason University
Antonin Scalia Law School is assembling an all-star lineup of former FTC
officials to lead a tuition-free study group designed specifically for state solicitors

general, state attorneys general, and their staffs Thursday, October 7 to
Sunday, October 10" in Washington, DC. Can you join us?

The LEC is providing this program free of charge as a public service. We
will cover your lodging, group meals, and all reasonable transportation costs.

Your spouse or a guest is welcome to join all group meals and receptions as
well. Participants who complete the program may also request CLE credit with
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their state.

Our Lineup

Bruce Kobayashi, Professor of Law,
George Mason University Antonin
Scalia Law School (former Director,
Bureau of Economics, Federal Trade
Commission)

Timothy J. Muris, George Mason
University Foundation Professor of
Law, George Mason University
Antonin Scalia Law School (former
Chairman, Federal Trade
Commission)

Maureen K. Ohlhausen, Partner and
Section Chair - Antitrust &
Competition Law, Baker Botts L.L.P.
(former Chairman, Federal Trade
Commission)

Joshua D. Wright,University
Professor of Law, George Mason

University Antonin Scalia Law School
(former Commissioner, Federal Trade
Commission)
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Space is limited, please submit your application today.

Please do not hesitate to reach out with questions about the study group or any
other matters with which | can be of assistance to you.

Many Thanks,

Matthew Richardson

Director, External Affairs and Strategic Initiatives
Law & Economics Center

George Mason University Antonin Scalia Law School
3301 Fairfax Drive, Arlington, VA 22201

Email: AGEP@gmu.edu

P.S. This is an incredible opportunity to help drive a critical legal discussion and
potentially earn CLE credit in your state. Click here to apply today.
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From: Emory Smith

To: Bob Cook; Jeff Young

Subject: FW: SG Event in Bozeman next Month / SG and AG Antitrust Event at The Mayflower in DC in October
Date: Monday, August 30, 2021 9:18:00 AM

Attachments: Adgenda - Solicitors General Principals Meeting, Sept 30- Oct 3, 2021 (DJK 8.24.21).docx

May | attend this meeting sponsored by the Scalia Law School in Bozeman, MT? Expenses would be
paid. |attended one in early May sponsored by this group and found it useful for meeting other
SG’s and Dep. SG’s and many judges. Although some of the economics focus on the agenda does
not fit w/ what we normally do, the Judge’s classes on practicing before the DC Circuit and the work
of one of them as an SG previously would be useful.

Emory

From: Donald J Kochan <dkochan2@gmu.edu>

Sent: Sunday, August 29, 2021 1:23 PM

To: Donald J Kochan <dkochan2@gmu.edu>

Cc: Matthew Richardson <mricha5@gmu.edu>; Mary C Jones <mjones34@gmu.edu>; Henry N
Butler <hnbutler@gmu.edu>

Subject: SG Event in Bozeman next Month / SG and AG Antitrust Event at The Mayflower in DC in
October

Hello SGs! I hope you've had a wonderful summer. I know the Law & Economics Center's
Director of External Affairs and Strategic Initiatives, Matthew Richardson, has been in touch
lately to keep you posted LEC offerings as he takes over leading our AG and SG divisions.
But I wanted to send a personal note myself to highlight two key opportunities we have your
offices.

1) As you know, the LEC will be gathering a small group of SGs in Bozeman on September
30 - Oct. 3, 2021. I know several of you have already told us whether you can attend and for
those who can we are looking forward to seeing you! If you haven't yet RSVP'd but want
to attend, we'd love for you to join us! And, if you can't attend yourself, we'd be happy
to welcome one of your deputies. The agenda is attached -- Thursday night will be a
reception and dinner; Friday we will have classes in the morning on regulatory comments,
risk, and conservation economics; Friday night you will join a group of 30 judges and others
for a fireside chat and dinner at Sage Lodge in Pray, Montana; and Saturday we will have
classes with Judge Doug Ginsburg, Judge Greg Katsas, and Judge Jeff Sutton. The program
concludes at 1 pm on Saturday, thus Saturday afternoon is open for leisure (and we are
covering your room on Saturday night).

2) The Antitrust Study Group listed below should be amazing!! Anyone from your office
can attend, and you can send as many people from your office as you'd like. Could you
please forward it around? This is a combined AG/SG event, so please also share it with all
attorneys in the broader AG office as well.

As with all LEC events, there is no tuition, we cover lodging, we reimburse reasonable travel
expenses, you can bring a guest to all group meals, and you get to engage with your colleagues
both in the classroom and during free time!
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[bookmark: _Hlk49433542]Attorneys General Education Program

Law & Economics Center 

Antonin Scalia Law School

George Mason University 

Thursday, September 30 to Sunday, October 3, 2021



Classes & Hotel: 
Kimpton Armory Hotel Bozeman, 24 West Mendenhall Street, Bozeman, MT, 59715



Agenda

(Updated August 24, 2021)

Thursday, September 30



5:00 – 6:30 pm		Registration, Lobby



6:30 pm			Welcome Reception & Dinner, Etha

(Guests welcome)




Friday, October 1
All sessions held in True North

7:00 – 7:50 am		Breakfast, Etha

(Guests welcome)



8:00 – 9:15 am	 	Class 1: The Art of Making Effective Economic Arguments in Rulemaking Comments



	*Jeffrey M. Harris, Partner, Consovoy McCarthy PLLC; Former Associate Administrator of the Office of Information and Regulatory Affairs (OIRA)

*Matthew Z. Leopold, Partner, Huntons Andrew Kurth; Former General Counsel, United States Environmental Protection Agency

*Michael H. McGinley, Partner, Dechert LLP; Former Associate Counsel and Special Assistant to the President in the White House Counsel's Office

Reading Assignment:



9:30 – 10:45 am	Class 2: Evaluating Risk and Risk Assessment



	Instructor TBD



	Reading Assignment:

	

11:00 am – 12:15 pm 	Class 3:  The Economics and Law of Conservation



	*Shawn Regan, Research Fellow and Vice President of Research, Property & Environment Research Center (PERC) 



			Reading Assignment:

			

1:00 pm (TBD)		Bus Departs for Sage Lodge



6:30 pm			Fireside Chat & Dinner, Sage Lodge (with the Judges program)

(Guests welcome)



9:00 pm (TBD)		Bus Departs for Kimpton Armory Hotel





Saturday, October 2
All sessions held in True North



7:00 – 7:50 am		Breakfast, Etha

(Guests welcome)



8:00 – 9:00 am	Class 4: Practicing Before the DC Circuit, Part 1: A Judicial Roundtable Discussion



*Douglas H. Ginsburg, Senior Judge, United States Court of Appeals for the District of Columbia;

Professor of Law, George Mason University Antonin Scalia Law School


*Gregory G. Katsas, Judge, U.S Court of Appeals for the District of Columbia Circuit 



Reading Assignment: 



9:15 – 10:15 am	Class 5: Practicing Before the DC Circuit, Part 2: Q&A Session | Judge Ginsburg and Judge Katsas 



Reading Assignment:



10:30 – 11:30 pm		Class 6: State Solicitor Generals and State Constititional Law



*Jeffrey S. Sutton, Judge, U.S. Court of Appeals for the Sixth Circuit  



			Reading Assignment:



11:45  - 1:00 pm	Working Lunch — Lessons learned:  What I wish I had known when I was a State SG
| Judge Sutton



			Reading Assignment:



1:00 pm			Program Adjourns





Sunday, October 3

Travel day, participants depart at their leisure
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If you want to sign up for either event, just reply and we will get it all arranged. And,
anyone who wants to sign up for October that receives your forwarded email can just hit the
button below to apply.

Hope to see you soon!

Best wishes,
Donald

The emerging antitrust frontier is set to change dramatically the way competition
is regulated, and it is being shaped by a confluence of forces that threaten to
upend decades worth of antitrust legal precedents and grounding principles.
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That’'s why the Law & Economics Center (LEC) at George Mason University
Antonin Scalia Law School is assembling an all-star lineup of former FTC
officials to lead a tuition-free study group designed specifically for state solicitors

general, state attorneys general, and their staffs Thursday, October 7t to
Sunday, October 10" in Washington, DC. Can you join us?

The LEC is providing this program free of charge as a public service. We
will cover your lodging, group meals, and all reasonable transportation costs.
Your spouse or a guest is welcome to join all group meals and receptions as
well. Participants who complete the program may also request CLE credit with
their state.

Our Lineup

Bruce Kobayashi, Professor of Law, Timothy J. Muris, George Mason

George Mason University Antonin University Foundation Professor of
Scalia Law School (former Director, Law, George Mason University
Bureau of Economics, Federal Trade Antonin Scalia Law School (former
Commission) Chairman, Federal Trade

Commission)

SC-AG-21-1584-A-000074


https://masonlec.org/
https://cvent.me/zPvqA7
https://www.law.gmu.edu/faculty/directory/fulltime/kobayashi_bruce
https://www.law.gmu.edu/faculty/directory/fulltime/muris_timothy

Maureen K. Ohlhausen, Partner and Joshua D. Wright,University

Section Chair - Antitrust & Professor of Law, George Mason
Competition Law, Baker Botts L.L.P. University Antonin Scalia Law School
(former Chairman, Federal Trade (former Commissioner, Federal Trade
Commission) Commission)

Space is limited, please submit your application today.

Please do not hesitate to reach out with questions about the study group or any
other matters with which | can be of assistance to you.

Many Thanks,

Matthew Richardson

Director, External Affairs and Strategic Initiatives
Law & Economics Center

George Mason University Antonin Scalia Law School
3301 Fairfax Drive, Arlington, VA 22201

Email: AGEP@gmu.edu

P.S. This is an incredible opportunity to help drive a critical legal discussion and
potentially earn CLE credit in your state. Click here to apply today.
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https://www.bakerbotts.com/people/o/ohlhausen-maureen
https://www.law.gmu.edu/faculty/directory/fulltime/wright_joshua
https://cvent.me/1wRVD2
mailto:AGEP@gmu.edu
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From: Donald J Kochan

To: Donald J Kochan

Cc: Matthew Richardson; Mary C Jones; Henry N Butler

Subject: SG Event in Bozeman next Month / SG and AG Antitrust Event at The Mayflower in DC in October
Date: Sunday, August 29, 2021 1:23:04 PM

Attachments: Agenda - Solicitors General Principals Meeting, Sept 30- Oct 3, 2021 (DIK 8.24.21).docx

Hello SGs! I hope you've had a wonderful summer. I know the Law & Economics Center's
Director of External Affairs and Strategic Initiatives, Matthew Richardson, has been in touch
lately to keep you posted LEC offerings as he takes over leading our AG and SG divisions.
But I wanted to send a personal note myself to highlight two key opportunities we have your
offices.

1) As you know, the LEC will be gathering a small group of SGs in Bozeman on September
30 - Oct. 3, 2021. I know several of you have already told us whether you can attend and for
those who can we are looking forward to seeing you! If you haven't yet RSVP'd but want
to attend, we'd love for you to join us! And, if you can't attend yourself, we'd be happy
to welcome one of your deputies. The agenda is attached -- Thursday night will be a
reception and dinner; Friday we will have classes in the morning on regulatory comments,
risk, and conservation economics; Friday night you will join a group of 30 judges and others
for a fireside chat and dinner at Sage Lodge in Pray, Montana; and Saturday we will have
classes with Judge Doug Ginsburg, Judge Greg Katsas, and Judge Jeff Sutton. The program
concludes at 1 pm on Saturday, thus Saturday afternoon is open for leisure (and we are
covering your room on Saturday night).

2) The Antitrust Study Group listed below should be amazing!! Anyone firom your office
can attend, and you can send as many people from your office as you'd like. Could you
please forward it around? This is a combined AG/SG event, so please also share it with all
attorneys in the broader AG office as well.

As with all LEC events, there is no tuition, we cover lodging, we reimburse reasonable travel
expenses, you can bring a guest to all group meals, and you get to engage with your colleagues
both in the classroom and during free time!

If you want to sign up for either event, just reply and we will get it all arranged. And,
anyone who wants to sign up for October that receives your forwarded email can just hit the
button below to apply.

Hope to see you soon!

Best wishes,
Donald
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Solicitors General Meeting

[bookmark: _Hlk49433542]Attorneys General Education Program

Law & Economics Center 

Antonin Scalia Law School

George Mason University 

Thursday, September 30 to Sunday, October 3, 2021



Classes & Hotel: 
Kimpton Armory Hotel Bozeman, 24 West Mendenhall Street, Bozeman, MT, 59715



Agenda

(Updated August 24, 2021)

Thursday, September 30



5:00 – 6:30 pm		Registration, Lobby



6:30 pm			Welcome Reception & Dinner, Etha

(Guests welcome)




Friday, October 1
All sessions held in True North

7:00 – 7:50 am		Breakfast, Etha

(Guests welcome)



8:00 – 9:15 am	 	Class 1: The Art of Making Effective Economic Arguments in Rulemaking Comments



	*Jeffrey M. Harris, Partner, Consovoy McCarthy PLLC; Former Associate Administrator of the Office of Information and Regulatory Affairs (OIRA)

*Matthew Z. Leopold, Partner, Huntons Andrew Kurth; Former General Counsel, United States Environmental Protection Agency

*Michael H. McGinley, Partner, Dechert LLP; Former Associate Counsel and Special Assistant to the President in the White House Counsel's Office

Reading Assignment:



9:30 – 10:45 am	Class 2: Evaluating Risk and Risk Assessment



	Instructor TBD



	Reading Assignment:

	

11:00 am – 12:15 pm 	Class 3:  The Economics and Law of Conservation



	*Shawn Regan, Research Fellow and Vice President of Research, Property & Environment Research Center (PERC) 



			Reading Assignment:

			

1:00 pm (TBD)		Bus Departs for Sage Lodge



6:30 pm			Fireside Chat & Dinner, Sage Lodge (with the Judges program)

(Guests welcome)



9:00 pm (TBD)		Bus Departs for Kimpton Armory Hotel





Saturday, October 2
All sessions held in True North



7:00 – 7:50 am		Breakfast, Etha

(Guests welcome)



8:00 – 9:00 am	Class 4: Practicing Before the DC Circuit, Part 1: A Judicial Roundtable Discussion



*Douglas H. Ginsburg, Senior Judge, United States Court of Appeals for the District of Columbia;

Professor of Law, George Mason University Antonin Scalia Law School


*Gregory G. Katsas, Judge, U.S Court of Appeals for the District of Columbia Circuit 



Reading Assignment: 



9:15 – 10:15 am	Class 5: Practicing Before the DC Circuit, Part 2: Q&A Session | Judge Ginsburg and Judge Katsas 



Reading Assignment:



10:30 – 11:30 pm		Class 6: State Solicitor Generals and State Constititional Law



*Jeffrey S. Sutton, Judge, U.S. Court of Appeals for the Sixth Circuit  



			Reading Assignment:



11:45  - 1:00 pm	Working Lunch — Lessons learned:  What I wish I had known when I was a State SG
| Judge Sutton



			Reading Assignment:



1:00 pm			Program Adjourns





Sunday, October 3

Travel day, participants depart at their leisure
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The emerging antitrust frontier is set to change dramatically the way competition
is regulated, and it is being shaped by a confluence of forces that threaten to
upend decades worth of antitrust legal precedents and grounding principles.

That's why the Law & Economics Center (LEC) at George Mason University
Antonin Scalia Law School is assembling an all-star lineup of former FTC

officials to lead a tuition-free study group designed specifically for state solicitors
general, state attorneys general, and their staffs Thursday, October 7" to
Sunday, October 10t in Washington, DC. Can you join us?

The LEC is providing this program free of charge as a public service. We
will cover your lodging, group meals, and all reasonable transportation costs.

Your spouse or a guest is welcome to join all group meals and receptions as
well. Participants who complete the program may also request CLE credit with
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https://masonlec.org/
https://cvent.me/zPvqA7

their state.

Our Lineup

Bruce Kobayashi, Professor of Law,
George Mason University Antonin
Scalia Law School (former Director,
Bureau of Economics, Federal Trade
Commission)

Maureen K. Ohlhausen, Partner and
Section Chair - Antitrust &
Competition Law, Baker Botts L.L.P.
(former Chairman, Federal Trade
Commission)

Timothy J. Muris, George Mason
University Foundation Professor of
Law, George Mason University
Antonin Scalia Law School (former
Chairman, Federal Trade
Commission)

Joshua D. Wright,University
Professor of Law, George Mason

University Antonin Scalia Law School
(former Commissioner, Federal Trade
Commission)

SC-AG-21-1584-A-000079


https://www.law.gmu.edu/faculty/directory/fulltime/kobayashi_bruce
https://www.law.gmu.edu/faculty/directory/fulltime/muris_timothy
https://www.bakerbotts.com/people/o/ohlhausen-maureen
https://www.law.gmu.edu/faculty/directory/fulltime/wright_joshua
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Space is limited, please submit your application today.

Please do not hesitate to reach out with questions about the study group or any
other matters with which | can be of assistance to you.

Many Thanks,

Matthew Richardson

Director, External Affairs and Strategic Initiatives
Law & Economics Center

George Mason University Antonin Scalia Law School
3301 Fairfax Drive, Arlington, VA 22201

Email: AGEP@gmu.edu

P.S. This is an incredible opportunity to help drive a critical legal discussion and
potentially earn CLE credit in your state. Click here to apply today.
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https://cvent.me/1wRVD2
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From: Donald J Kochan

To: Donald J Kochan

Cc: Matthew Richardson; Mary C Jones; Henry N Butler

Subject: SG Event in Bozeman next Month / SG and AG Antitrust Event at The Mayflower in DC in October
Date: Sunday, August 29, 2021 1:23:04 PM

Attachments: Agenda - Solicitors General Principals Meeting, Sept 30- Oct 3, 2021 (DIK 8.24.21).docx

Hello SGs! I hope you've had a wonderful summer. I know the Law & Economics Center's
Director of External Affairs and Strategic Initiatives, Matthew Richardson, has been in touch
lately to keep you posted LEC offerings as he takes over leading our AG and SG divisions.
But I wanted to send a personal note myself to highlight two key opportunities we have your
offices.

1) As you know, the LEC will be gathering a small group of SGs in Bozeman on September
30 - Oct. 3, 2021. I know several of you have already told us whether you can attend and for
those who can we are looking forward to seeing you! If you haven't yet RSVP'd but want
to attend, we'd love for you to join us! And, if you can't attend yourself, we'd be happy
to welcome one of your deputies. The agenda is attached -- Thursday night will be a
reception and dinner; Friday we will have classes in the morning on regulatory comments,
risk, and conservation economics; Friday night you will join a group of 30 judges and others
for a fireside chat and dinner at Sage Lodge in Pray, Montana; and Saturday we will have
classes with Judge Doug Ginsburg, Judge Greg Katsas, and Judge Jeff Sutton. The program
concludes at 1 pm on Saturday, thus Saturday afternoon is open for leisure (and we are
covering your room on Saturday night).

2) The Antitrust Study Group listed below should be amazing!! Anyone firom your office
can attend, and you can send as many people from your office as you'd like. Could you
please forward it around? This is a combined AG/SG event, so please also share it with all
attorneys in the broader AG office as well.

As with all LEC events, there is no tuition, we cover lodging, we reimburse reasonable travel
expenses, you can bring a guest to all group meals, and you get to engage with your colleagues
both in the classroom and during free time!

If you want to sign up for either event, just reply and we will get it all arranged. And,
anyone who wants to sign up for October that receives your forwarded email can just hit the
button below to apply.

Hope to see you soon!

Best wishes,
Donald
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Solicitors General Meeting

[bookmark: _Hlk49433542]Attorneys General Education Program

Law & Economics Center 

Antonin Scalia Law School

George Mason University 

Thursday, September 30 to Sunday, October 3, 2021



Classes & Hotel: 
Kimpton Armory Hotel Bozeman, 24 West Mendenhall Street, Bozeman, MT, 59715



Agenda

(Updated August 24, 2021)

Thursday, September 30



5:00 – 6:30 pm		Registration, Lobby



6:30 pm			Welcome Reception & Dinner, Etha

(Guests welcome)




Friday, October 1
All sessions held in True North

7:00 – 7:50 am		Breakfast, Etha

(Guests welcome)



8:00 – 9:15 am	 	Class 1: The Art of Making Effective Economic Arguments in Rulemaking Comments



	*Jeffrey M. Harris, Partner, Consovoy McCarthy PLLC; Former Associate Administrator of the Office of Information and Regulatory Affairs (OIRA)

*Matthew Z. Leopold, Partner, Huntons Andrew Kurth; Former General Counsel, United States Environmental Protection Agency

*Michael H. McGinley, Partner, Dechert LLP; Former Associate Counsel and Special Assistant to the President in the White House Counsel's Office

Reading Assignment:



9:30 – 10:45 am	Class 2: Evaluating Risk and Risk Assessment



	Instructor TBD



	Reading Assignment:

	

11:00 am – 12:15 pm 	Class 3:  The Economics and Law of Conservation



	*Shawn Regan, Research Fellow and Vice President of Research, Property & Environment Research Center (PERC) 



			Reading Assignment:

			

1:00 pm (TBD)		Bus Departs for Sage Lodge



6:30 pm			Fireside Chat & Dinner, Sage Lodge (with the Judges program)

(Guests welcome)



9:00 pm (TBD)		Bus Departs for Kimpton Armory Hotel





Saturday, October 2
All sessions held in True North



7:00 – 7:50 am		Breakfast, Etha

(Guests welcome)



8:00 – 9:00 am	Class 4: Practicing Before the DC Circuit, Part 1: A Judicial Roundtable Discussion



*Douglas H. Ginsburg, Senior Judge, United States Court of Appeals for the District of Columbia;

Professor of Law, George Mason University Antonin Scalia Law School


*Gregory G. Katsas, Judge, U.S Court of Appeals for the District of Columbia Circuit 



Reading Assignment: 



9:15 – 10:15 am	Class 5: Practicing Before the DC Circuit, Part 2: Q&A Session | Judge Ginsburg and Judge Katsas 



Reading Assignment:



10:30 – 11:30 pm		Class 6: State Solicitor Generals and State Constititional Law



*Jeffrey S. Sutton, Judge, U.S. Court of Appeals for the Sixth Circuit  



			Reading Assignment:



11:45  - 1:00 pm	Working Lunch — Lessons learned:  What I wish I had known when I was a State SG
| Judge Sutton



			Reading Assignment:



1:00 pm			Program Adjourns





Sunday, October 3

Travel day, participants depart at their leisure
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From: Law & Economics Center

To: Emory Smith
Subject: Prepare for the US Supreme Court"s upcoming term
Date: Friday, August 27, 2021 2:46:46 PM

(-]

You are invited to join a webinar Civil Justice Preview of the Supreme
Court’s 2021-2022 Term hosted by the Law & Economics Center at the George
Mason University Antonin Scalia Law School.

Date: Friday, September 24, 2021
Time: 12:00 - 1:00 PM EDT

REGISTER
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mailto:lec@gmu.edu
mailto:ESmith@scag.gov

This webinar will explore civil justice issues in the US Supreme Court’s October
Term 2021. With the Court starting to hear cases for the upcoming year on
October 4, the LEC is convening a balanced panel of experts to preview some
of the most interesting and potentially consequential cases for the coming year.
In particular, panelists will examine the civil justice-related cases on the docket,
the cases where economic analysis is at play, and those cases likely to have the
most substantial economic impact.

Featured Speakers

John Beisner, Partner, Litigation;

Mass Torts, Insurance and Consumer

Litigation, Skadden, Arps, Slate,
Meagher & Flom LLP and Affiliates

Robert S. Peck, President, Center for
Constitutional Litigation

Moderator: Donald Kochan,
Professor of Law and Deputy
Executive Director of the Law &

Economics Center, Antonin Scalia
Law School at George Mason
University

For questions about the event, please contact Kaylie Wray at kwray2@gmu.edu

If you no longer want to receive emails from the LEC, please Opt-Out.
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https://www.cvent.com/api/email/dispatch/v1/click/q49pgz9gjrh85b/l5lvgjk5/aHR0cHMlM0ElMkYlMkZjdmVudC5tZSUyRm1BZW1ZRCUzRmklM0RVbTZtRmVvQUVFUzlmSkVZVkJBeExRJTI2bG9jYWxlJTNEZW4tVVMmb3F1JTJCVmJzUiUyRng2UVIxbVp6NkJtclBuc0VtMEhaRGgzN1FwYWRmVjdXalUlM0QmT3B0LU91dA

SC-AG-21-1584-A-000084


https://www.cvent.com/api/email/dispatch/v1/click/q49pgz9gjrh85b/l5lvgjk5/aHR0cCUzQSUyRiUyRnd3dy5jdmVudC5jb20mZEdFbUtTQVdGaEJhTmlLOWRDeDNtWXRvTDM0Y21BU1QlMkJPTXpUbVA0aTNJJTNEJg

From: Law & Economics Center

To: Emory Smith
Subject: Prepare for the US Supreme Court"s upcoming term
Date: Friday, August 27, 2021 2:46:46 PM

(-]

You are invited to join a webinar Civil Justice Preview of the Supreme
Court’s 2021-2022 Term hosted by the Law & Economics Center at the George
Mason University Antonin Scalia Law School.

Date: Friday, September 24, 2021
Time: 12:00 - 1:00 PM EDT

REGISTER
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This webinar will explore civil justice issues in the US Supreme Court’s October
Term 2021. With the Court starting to hear cases for the upcoming year on
October 4, the LEC is convening a balanced panel of experts to preview some
of the most interesting and potentially consequential cases for the coming year.
In particular, panelists will examine the civil justice-related cases on the docket,
the cases where economic analysis is at play, and those cases likely to have the
most substantial economic impact.

Featured Speakers

John Beisner, Partner, Litigation;

Mass Torts, Insurance and Consumer

Litigation, Skadden, Arps, Slate,
Meagher & Flom LLP and Affiliates

Robert S. Peck, President, Center for
Constitutional Litigation

Moderator: Donald Kochan,
Professor of Law and Deputy
Executive Director of the Law &

Economics Center, Antonin Scalia
Law School at George Mason
University

For questions about the event, please contact Kaylie Wray at kwray2@gmu.edu

If you no longer want to receive emails from the LEC, please Opt-Out.
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From: Milton Friedman

To: Emory Smith

Subject: Two Years After The Betrayal

Date: Thursday, August 19, 2021 7:15:27 PM
Dear J.,

As part of our Capitalism & Rule of Law Project (CapLaw), the Law &
Economics Center (LEC) at George Mason University Antonin Scalia Law
School is having a big week, including by focusing attention on an important
anniversary in the debate over capitalism and the rule of law. Two years ago
today, on August 19, 2019, the influential Business Roundtable released what
it called a “new Statement on the Purpose of a Corporation signed by 181
CEOs who commit to lead their companies for the benefit of all stakeholders
- customers, employees, suppliers, communities and shareholders.” This
statement is one of many alarming calls for the abandonment of traditional
and time-tested principles of corporate governance, perhaps most succinctly
captured in the title of Milton Friedman’s 1970 essay in The New York Times:
“The Social Responsibility Of Business Is to Increase Its Profits.”

Here's a selection of CapLaw highlights from this week:

o Yesterday, August 18, the LEC hosted a luncheon panel, "Business

Roundtable v. Milton Friedman: Reflections on the Second Anniversary of

'Redefining' the Purpose of the Corporation” attended by over 50
thought leaders. The panel featured experts from the University of

Pennsylvania Carey Law School, George Mason University Antonin Scalia
Law School, University of lowa College of Law, Harvard Law School, and
was moderated by The Honorable David J. Porter, Circuit Judge, U.S.
Court of Appeals for the Third Circuit. The full video is available here.

e On August 10, George Mason Law & Economics Research Paper No. 21-
20, "The lllusion of Success: A Critique of Engine No. 1’s Proxy Fight at
ExxonMobil," now available for download, was posted to the Social
Science Research Network (SSRN) by LEC Research Fellow Bernard S.
Scharfman (also Senior Governance Research Fellow at
RealClearFoundation).

o Earlier this week, Scharfman's paper was accepted for publication and is
now forthcoming with the Harvard Business Law Review Online.

e On August 16, Bernard Scharfman and Henry N. Butler, Professor of Law
and Executive Director, Law & Economics Center, George Mason
University Antonin Scalia Law School had their op-ed "Engine No. 1 is all
talk, no strategy with Exxon Mobil" published by MarketWatch.com.

e On August 18, their op-ed was re-published by RealClearMarkets.
e Today, August 19, another scholar in the CapLaw Project, Jonathan R.

Macey (Sam Harris Professor of Corporate Law, Corporate Finance, and
Securities Law, Yale Law School) published an op-ed "Why is the ESG
Focus on Private Companies, Not the
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Government?" on Bloomberglaw.com.

e Also today, on August 19, Donald J. Kochan, Professor of Law and
Deputy Executive Director, Law & Economics Center, George Mason
University Antonin Scalia Law School, published an op-ed "Corporations
Don't Exist for 'Social Good' Agenda" in The Detroit News.

e Finally, yet again today, August 19, Professor Kochan also published a

separate op-ed, "The Purpose of a Corporation is to Seek Profits, Not
Popularity" in The Hill.

It has been an exciting week and one that is just a preview of what is yet to
come as the LEC's Capitalism & Rule of Law Project moves forward! The
project includes:

« Commissioning research;

e Holding research roundtables that bring together seasoned and
emerging scholars to discuss that research;

e Holding forums and workshops for law professors, judges, state
attorneys general, policymakers, and other thought leaders;

e Holding discussion panels; and

e Encouraging leading scholars to engage the public by evaluating
emerging trends and underscoring time-tested principles through op-
eds and other writings.

Please keep watching for more developments.

Respectfully,
Henry's signature

Henry N. Butler

Professor of Law

Executive Director, Law & Economics Center
George Mason University Antonin Scalia Law School

www.MasonLEC.org

If you do not wish to receive future emails from Milton Friedman, click here to opt-out.
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From: Milton Friedman

To: Emory Smith

Subject: Two Years After The Betrayal

Date: Thursday, August 19, 2021 7:15:27 PM
Dear J.,

As part of our Capitalism & Rule of Law Project (CapLaw), the Law &
Economics Center (LEC) at George Mason University Antonin Scalia Law
School is having a big week, including by focusing attention on an important
anniversary in the debate over capitalism and the rule of law. Two years ago
today, on August 19, 2019, the influential Business Roundtable released what
it called a “new Statement on the Purpose of a Corporation signed by 181
CEOs who commit to lead their companies for the benefit of all stakeholders
- customers, employees, suppliers, communities and shareholders.” This
statement is one of many alarming calls for the abandonment of traditional
and time-tested principles of corporate governance, perhaps most succinctly
captured in the title of Milton Friedman’s 1970 essay in The New York Times:
“The Social Responsibility Of Business Is to Increase Its Profits.”

Here's a selection of CapLaw highlights from this week:

o Yesterday, August 18, the LEC hosted a luncheon panel, "Business

Roundtable v. Milton Friedman: Reflections on the Second Anniversary of

'Redefining' the Purpose of the Corporation” attended by over 50
thought leaders. The panel featured experts from the University of

Pennsylvania Carey Law School, George Mason University Antonin Scalia
Law School, University of lowa College of Law, Harvard Law School, and
was moderated by The Honorable David J. Porter, Circuit Judge, U.S.
Court of Appeals for the Third Circuit. The full video is available here.

e On August 10, George Mason Law & Economics Research Paper No. 21-
20, "The lllusion of Success: A Critique of Engine No. 1’s Proxy Fight at
ExxonMobil," now available for download, was posted to the Social
Science Research Network (SSRN) by LEC Research Fellow Bernard S.
Scharfman (also Senior Governance Research Fellow at
RealClearFoundation).

o Earlier this week, Scharfman's paper was accepted for publication and is
now forthcoming with the Harvard Business Law Review Online.

e On August 16, Bernard Scharfman and Henry N. Butler, Professor of Law
and Executive Director, Law & Economics Center, George Mason
University Antonin Scalia Law School had their op-ed "Engine No. 1 is all
talk, no strategy with Exxon Mobil" published by MarketWatch.com.

e On August 18, their op-ed was re-published by RealClearMarkets.
e Today, August 19, another scholar in the CapLaw Project, Jonathan R.

Macey (Sam Harris Professor of Corporate Law, Corporate Finance, and
Securities Law, Yale Law School) published an op-ed "Why is the ESG
Focus on Private Companies, Not the
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Government?" on Bloomberglaw.com.

e Also today, on August 19, Donald J. Kochan, Professor of Law and
Deputy Executive Director, Law & Economics Center, George Mason
University Antonin Scalia Law School, published an op-ed "Corporations
Don't Exist for 'Social Good' Agenda" in The Detroit News.

e Finally, yet again today, August 19, Professor Kochan also published a

separate op-ed, "The Purpose of a Corporation is to Seek Profits, Not
Popularity" in The Hill.

It has been an exciting week and one that is just a preview of what is yet to
come as the LEC's Capitalism & Rule of Law Project moves forward! The
project includes:

« Commissioning research;

e Holding research roundtables that bring together seasoned and
emerging scholars to discuss that research;

e Holding forums and workshops for law professors, judges, state
attorneys general, policymakers, and other thought leaders;

e Holding discussion panels; and

e Encouraging leading scholars to engage the public by evaluating
emerging trends and underscoring time-tested principles through op-
eds and other writings.

Please keep watching for more developments.

Respectfully,
Henry's signature

Henry N. Butler

Professor of Law

Executive Director, Law & Economics Center
George Mason University Antonin Scalia Law School

www.MasonLEC.org

If you do not wish to receive future emails from Milton Friedman, click here to opt-out.
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From: Emory Smith

To: Hudson, Kian
Subject: Bozeman meeting
Date: Thursday, August 12, 2021 12:12:00 PM

Are you and / or Tom going to this Scalia Law School sponsored meeting @ the end of Sept.?

Emory
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From: Attorneys General Education Program
To: Emory Smith

Subject: Will I see you in Nashville?

Date: Tuesday, August 3, 2021 4:15:26 PM

Dear J.,

In Nashville this October, the Law and Economics Center (LEC) at George
Mason University is holding a Symposium on Novel Liability Theories and
the Incentives Driving Them for attorneys general and their staff attorneys,
attending alongside over 100 state and federal judges. I’'m writing to alert you of
the opportunity to attend and take part in this valuable educational program
hitting on litigation trends of increasing importance to your state and the courts.

The symposium is part of the LEC’s Attorneys General Education Program and
runs from Sunday, October 24th to Tuesday, October 26th. If you’re available to
attend, we’d be pleased to have you apply.
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This event is offered as a public service, free of charge, with no tuition or
registration fees. And the LEC will cover your lodging, group meals, and all
reasonable transportation costs. Your spouse or a guest is welcome to join all
group meals and receptions as well. Participants who complete the program
may request CLE credit with their state.

While this program is some time away at the moment, it is filling up quickly and |
wanted you to have the opportunity to join before it fills up.

Please don’t hesitate to reach out with questions about the symposium or any
other matters with which | can be of assistance to you.

Many thanks,

Matthew Richardson

Director, External Affairs and Strategic Initiatives

Law & Economics Center

George Mason University Antonin Scalia Law School 3301 Fairfax Drive,
Arlington, VA 22201

Email: AGEP@gmu.edu

)

=
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From: Attorneys General Education Program
To: Emory Smith

Subject: Will I see you in Nashville?

Date: Tuesday, August 3, 2021 4:15:26 PM

Dear J.,

In Nashville this October, the Law and Economics Center (LEC) at George
Mason University is holding a Symposium on Novel Liability Theories and
the Incentives Driving Them for attorneys general and their staff attorneys,
attending alongside over 100 state and federal judges. I’'m writing to alert you of
the opportunity to attend and take part in this valuable educational program
hitting on litigation trends of increasing importance to your state and the courts.

The symposium is part of the LEC’s Attorneys General Education Program and
runs from Sunday, October 24th to Tuesday, October 26th. If you’re available to
attend, we’d be pleased to have you apply.
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This event is offered as a public service, free of charge, with no tuition or
registration fees. And the LEC will cover your lodging, group meals, and all
reasonable transportation costs. Your spouse or a guest is welcome to join all
group meals and receptions as well. Participants who complete the program
may request CLE credit with their state.

While this program is some time away at the moment, it is filling up quickly and |
wanted you to have the opportunity to join before it fills up.

Please don’t hesitate to reach out with questions about the symposium or any
other matters with which | can be of assistance to you.

Many thanks,

Matthew Richardson

Director, External Affairs and Strategic Initiatives

Law & Economics Center

George Mason University Antonin Scalia Law School 3301 Fairfax Drive,
Arlington, VA 22201

Email: AGEP@gmu.edu
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From: Murrill, Elizabeth

To: Emory Smith
Subject: RE: Bozeman meeting
Date: Monday, August 2, 2021 3:53:51 PM

I am. Looking forward to it. | think there are a good number of people going

From: Emory Smith <ESmith@scag.gov>

Sent: Monday, August 02, 2021 2:53 PM

To: Murrill, Elizabeth <MurrillE@ag.louisiana.gov>
Subject: Bozeman meeting

CAUTION: This email originated outside of Louisiana Department of Justice. Do not click links
or open attachments unless you recognize the sender and know the content is safe.

Are you going to the Scalia Law School one there on 9-30?

The information contained in this transmission may contain privileged and confidential
information. It is intended only for the use of the person(s) named above. If you are not the
intended recipient, you are hereby notified that any review, dissemination, distribution or
duplication of this communication is strictly prohibited. If you are not the intended recipient,
please contact the sender by reply e-mail and destroy all copies of the original message.

The information contained in this transmission may contain privileged and confidential
information. It is intended only for the use of the person(s) named above. If you are not the
intended recipient, you are hereby notified that any review, dissemination, distribution or
duplication of this communication is strictly prohibited. If you are not the intended recipient,
please contact the sender by reply e-mail and destroy all copies of the original message. To
reply to our e-mail administrator directly, please send an e-mail to postmaster@ag.state.la.us.
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From: Emory Smith

To: Murrill, Elizabeth
Subject: Bozeman meeting
Date: Monday, August 2, 2021 3:53:00 PM

Are you going to the Scalia Law School one there on 9-30?
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From: Dewhirst, David

To: Emory Smith
Subject: RE: Multistate Amicus Brief - Gun Owners of America v. Garland - Sixth Circuit En Banc
Date: Tuesday, July 27, 2021 1:29:53 PM

I'll be there. Hope you can make it!

David Dewhirst
Solicitor General
Office of Montana Attorney General Austin Knudsen

david.dewhirst@mt.gov
406.444.4145

CONFIDENTIAL—PRIVILEGED—DELIBERATIVE

Notice: This email message, including any attachments, is for the sole use of the intended recipient(s) and may contain
confidential, privileged, or deliberative and pre-decisional material, including attorney-client communications and
attorney work product. Any unauthorized review, use, disclosure, or distribution is prohibited. This electronic
transmission does not constitute a waiver of privilege. If you are not the intended recipient, and have received this
message in error, please contact the sender immediately by email reply and destroy all copies of the original message,

including any attachments.
# # #

From: Emory Smith <ESmith@scag.gov>

Sent: Tuesday, July 27, 2021 8:18 AM

To: Dewhirst, David <David.Dewhirst@mt.gov>

Subject: [EXTERNAL] RE: Multistate Amicus Brief - Gun Owners of America v. Garland - Sixth Circuit
En Banc

I am assuming that you'll be at the Bozeman SG meeting on 9/30. | hope to be there but itis a long
flight from Columbia and a 4 day 3 nite trip.

Emory

SC-AG-21-1584-A-000099
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From: Emory Smith

To: Dewhirst, David

Subject: RE: Multistate Amicus Brief - Gun Owners of America v. Garland - Sixth Circuit En Banc
Date: Tuesday, July 27, 2021 10:18:00 AM

| am assuming that you’ll be at the Bozeman SG meeting on 9/30. | hope to be there but it is a long

flight from Columbia and a 4 day 3 nite trip.

Emory
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From: West, Karla on behalf of Nasi, Michael J.

To: aminard@nmag.gov; Amy.Smith@steptoe-johnson.com; apinson@law.ga.gov; aspiller@ncdoj.gov;
athomson@attorneygeneral.gov; attorney.general@alaska.gov; aweeks@catf.us; bbrownell@HuntonAK.com;
benjamin.carlisle@usdoj.gov; benjamin.flowers@ohioattorneygeneral.gov; benna.solomon@cityofchicago.org;
Brian.Lusignan@ag.ny.gov; bwright@cbf.org; chris.reitz@atg.wa.gov; christophe.courchesne@state.ma.us;
cking@law.nyc.gov; dale.k.sakata@hawaii.gov; dave.flannery@steptoe-johnson.com; david.frankel@mass.gov;
ddoniger@nrdc.org; DGrandis@oag.state.va.us; ecschilling@hollandhart.com; elacour@ago.state.al.us;
ELin@hunton.com; emily.nelson@atg.wa.gov; emtrisko@earthlink.net; eric.olson@coag.gov; Emory Smith;
ggrace@awea.org; gmoore@balch.com; gschultz@riag.ri.gov; hlearner@elpc.org; hstern@ag.nv.gov;
james.kaste@wyo.gov; jpbhoward@oag.state.md.us; jdennis@aee.net; jduffy@catf.us; jeff.chanay@ag.ks.gov;
jeremiah.langston@mt.gov; jeremy@lehotskykeller.com; joanne.spalding@sierraclub.org;
john.lazzaretti@squirepb.com; john.sauer@ago.mo.gov; johnsonkarpg@doj.state.wi.us; jreqo@beneschlaw.com;
jsantini@parsonsbehle.com; jsegal@oag.state.md.us; judd.stone@oag.texas.gov; justin.lavene@nebraska.gov;
kathy.beckett@steptoe-johnson.com; kpoloncarz@cov.com; kristin.bronson@denvergov.org;
laura.jensen@maine.gov; Lindsay.S.See@wvago.gov; lisa.morelli@dol.Ips.state.nj.us;
liones@biologicaldiversity.org; llynch@nrdc.org; Loren.Alikhan@dc.gov; mack.mcguffey@troutman.com;
maiolson@nd.gov; masagsve@nd.gov; matthew.levine@ct.gov; maxwilliamson@williamsonlawpolicy.com;
mdelaquil@bakerlaw.com; meghan.greenfield@usdoj.gov; melissa.horne@troutman.com;
melissaholyoak@agutah.gov; michael.bostrom@lacity.org; michael.myers@ag.ny.gov;
misha.tseytlin@troutman.com; mithun.mansinghani@oag.ok.gov; murrille@ag.louisiana.gov;
mzody@parsonsbehle.com; nicholas.bronni@arkansasag.gov; nick.persampieri@vermont.gov;
paul.garrahan@doj.state.or.us; peter.surdo@ag.state.mn.us; Robert.Byrne@doj.ca.gov; rumoff@seia.org;
scott.koschwitz@ct.gov; scott.schwarz@phila.gov; scott@lehotskykeller.com; sean@donahuegoldberg.com;
sebyp@gtlaw.com; skipp.kropp@steptoe-johnson.com; steven.blair@state.sd.us; steven.wu@ag.ny.gov;
supremectbriefs@usdoj.gov; tha@texaspolicy.com; thomaspepe@pepenemire.com; timothy.sullivan@doj.ca.gov;
tlorenzen@crowell.com; tom.fisher@atg.in.gov; torol@bouldercolorado.gov; travis.mayo@ky.gov;
TRVanBockern@hollandhart.com; tyler@consovoymccarthy.com; valerie.edge@delaware.gov;
Vincent.wagner@arkansasag.gov; wdbooth@michaelbest.com; wenerg@michigan.gov; yroth@jonesday.com;
joseph.sclafani@govreeves.ms.gov; daniel.rottenberg@illinois.gov

Cc: Nasi, Michael J.; Milios, Danica; Williams, Deborah; Kost, Lisa R.

Subject: No. 20-1780: North Dakota, Petitioner v. Environmental Protection Agency
Date: Friday, July 23, 2021 5:50:44 PM

Attachments: Motion and Amicus Brief of Lignite Energy Council.pdf

Certificate of Service.pdf
Certificate of Word Count Compliance.pdf

Counsel:

Enclosed is a copy of the Brief of Amicus Curiae Lignite Energy Council in Support of Petitioner in
the above-referenced cause. The Brief was electronically filed with the Court this evening.

Thank you,

Michael J. Nasi

MICHAEL J. NASI
Partner, Environmental & Legislative Practice Group
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"\W|Jackson Walker L.p

100 Congress Avenue, Ste. 1100
Austin, Texas 78701

(512) 236-2216 (direct)

(512) 391-2194 (fax)

(512) 736-9200 (cell)

Email: mnasi@jw.com

Web: www.jw.com/mnasi
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No. 20-1780

In the
Supreme Court of the Hnited States

NORTH DAKOTA,
Petitioner,

V.

ENVIRONMENTAL PROTECTION AGENCY, ET AL.,
Respondents.

On Petition for a Writ of Certiorari
to the United States Court of Appeals for the
District of Columbia Circuit

MOTION FOR LEAVE TO FILE BRIEF OF
Amicus CURIAE LIGNITE ENERGY COUNCIL
IN SUPPORT OF PETITIONER

Michael J. Nasi
JACKSON WALKER L.L.P.
100 Congress Avenue,
Suite 1100

Austin, Texas 78701
mnasi@w.com

(512) 236-2216
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Lignite Energy Council (“LEC”) moves the Court
for leave to file an amicus brief in support of petitioner
the State of North Dakota. Pursuant to Supreme
Court Rule 37.2, counsel for LEC notified all 82
parties in this docket and requested their consent to
file. Of those, 64 consented; 18 have not responded.
None have withheld consent. Despite diligent efforts,
counsel for LEC has been unable to contact the
nonresponsive parties.

As noted on the Court’s docket, North Dakota has
granted blanket consent for all amicus filings.
Counsel for LEC additionally notes that the EPA has
consented to the filing of another amicus brief
submitted in this case by the South Texas Electric
Cooperative, et al.

LEC’s amicus brief will be helpful to the Court in
its resolution of the petition. LEC provides a
perspective not presented by North Dakota’s petition
or other amici. In particular, LEC will explain that the
D.C. Circuit’s decision threatens North Dakota state
policies specifically designed to encourage the efficient
and affordable generation of power from lignite. LEC
explains that the D.C. Circuit’s decision
impermissibly grants the EPA authority to interfere
with those policy decisions in a manner that is directly
inconstant with the Clean Air Act.

LEC respectfully requests that the Court grant its
motion for leave to file the attached amicus brief in
support of petitioner.
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Respectfully submitted,

Michael J. Nasi
JACKSON WALKER L.L.P.
100 Congress Avenue
Suite 1100

Austin, Texas 78701
mnasi@jw.com

(512) 236-2216

Counsel for Amicus Curiae
Lignite Energy Council
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STATEMENT OF INTEREST!

The Lignite Energy Council (LEC) is a regional,
non-profit organization whose primary mission is to
promote the continued development and use of lignite
coal as an energy resource. The LEC’s membership
includes: (1) producers of lignite coal who have an
ownership interest in and who mine lignite; (2) users
of lignite who operate lignite-fueled electric
generating plants and the nation’s only commercial
scale “synfuels” plant that converts lignite into
pipeline-quality natural gas; and (3) suppliers of
goods and services to the lignite-coal industry.

Lignite 1s a type or “rank” of coal distinct from
other ranks. Due to its characteristics, its principle
use is as fuel for power plants, and lignite-fueled
power plants are often mine-mouth plants, meaning
that its economic value is almost entirely undermined
when the power plants using the fuel are no longer
allowed to. LEC’s members have invested substantial
amounts in the operation of lignite-fueled power
plants, lignite coal mines supplying those plants, and
businesses that supply goods and services to lignite
owners and users based on the express statutory
provisions governing EPA, which establish the limits
to its authority. The lignite mines and reserves,
together with the right to mine additional reserves,

1 Amicus has timely notified counsel for all parties of its intent
to file this brief. Sup. Ct. Rules 37.2. No party or counsel for a
party authored this brief in whole or in part, and no person or
entity, other than LEC, made any monetary contribution to its
preparation or submission. Sup. Ct. Rule 37.6.
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have substantial economic value that will be
significantly impaired if EPA regulations infer
authority outside those express statutory provisions.

SUMMARY OF ARGUMENT

The Court should grant North Dakota’s petition
for certiorari because it makes a compelling and
timely case for this Court to place limits on the vast
authority EPA is granted by the D.C. Circuit’s
decision. The immediate impacts of and uncertainty
created by the grant of this authority warrant this
Court’s action to grant the North Dakota petition and
reverse the D.C. Circuit’s decision.

Of most concern to LEC is the manner in which
the D.C. Circuit allows EPA to ignore this Court’s
Major Questions Doctrine, which curtails the type of
wide-ranging and impactful powers the D.C. Circuit
would allow EPA to infer from specific and limited
language in Section 111(d) of the Clean Air Act, 42
U.S.C. § 7411(d) (“Section 111(d)”). By doing so, the
D.C. Circuit decision empowers EPA to repeat the sin
committed in the Clean Power Plan—to convert EPA’s
statutorily recognized role as environmental
regulatory into a roving commission as energy
policymaker without any explicit statutory authority
to do so.

LEC is also disturbed by the manner in which the
D.C. Circuit would allow EPA to flip the roles of the
state and federal government under Section 111(d)
and, in so doing, convert the cooperative federalism
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embodied in the Clean Air Act into a top-down
coercive federalism regime that subjugates North
Dakota and every other state to be a pawn, rather
than a partner, of the federal government.

ARGUMENT
I. THE COURT SHOULD GRANT THE PETITION.

The risk of EPA as energy policymaker creates
immediate generation planning impacts on LEC’s
members because the D.C. Circuit’s decision grants
EPA authority to force generation shifting from coal
to renewable sources, regardless of the useful life of
those coal facilities, their economic value to LEC’s
members, or the critical role they play within the
North Dakota electric grid to ensure reliability and
resilience. North Dakota Pet. for Cert. at 5.

North Dakota has repeatedly enacted legislation
declaring it to be an essential government function
and public purpose for the state to assist with the
development of lignite resources within the state. See
e.g., N.D. CENT. CODE §§ 54-17.5-01, 57-06-17.1, 57-
39.2-04.11. Pursuant to and consistent with these
statutory directives, LEC works in partnership with
the State of North Dakota through programs focused
on enabling, developing, promoting, and enhancing
both the present and the future use of lignite.

These programs include the “North Dakota
Lignite Research, Development and Marketing
Program” and the “Enhance Preserve and Protect
Project.” Very recently, the North Dakota Legislature,
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once again, explicitly endorsed the importance of the
current and future use of lignite to the state with the
passage of House Bill 1452 during the 2021
Legislative Session which created the “Clean and
Sustainable Energy Authority” and defined
“sustainable” to mean “a technology or concept that
allows the use of a natural resource to be maintained
or enhanced through increased efficiency and life cycle
benefits while either increasing or not adversely
impacting energy security, affordability, reliability,
resilience, or national security.”

These programs provide grants and funding to
promote the development of new lignite-fueled
Electric Generating Units (“EGUs”) in the future and
of cleaner ways to utilize lignite in both new and
existing EGUs, including reducing emissions of CO2.
One way North Dakota encourages the commercial
development of lignite deposits within the state is
with the Advanced Energy Technology program.
Through this program, the state offers financial
support to commercialize transformational lignite
development, such as by sharing the cost of the early
development phase of new and more advanced lignite-
based energy conversion facilities.

As a result of many of these state priorities and
programs, as well as the affordability, reliability, and
resilience of the power produced by lignite and coal,
North Dakota relies on coal-based generation for
approximately 65% of its electricity, and lignite
powers a majority of the state’s existing EGUs.





5

Against that backdrop, it 1s important to
emphasize that electric generation resource planning
decisions are happening now and the vast authority
the D.C. Circuit decision cedes to EPA is impacting
decision-making now. Power companies and electric
cooperatives, as well as the coal producers and
support facilities that supply them, must plan for the
generation-shifting powers created by the D.C Circuit
decision. This could lead to significant and permanent
retirement decisions being made long before EPA
actually fills in the amount on the blank check of
authority the D.C Circuit has given it.

We have seen this movie before. The legal failings
of the CPP and the irreparable harm that it would
have inflicted led the Court to stay the CPP and
should motivate it to stop the rerun of the CPP show
now. The issues the Court will resolve by placing
appropriate limits on the amount of authority that can
be inferred from Section 111(d) of the Clean Air Act
are ripe for review and warrant immediate attention.

II. THE COURT SHOULD REVERSE THE D.C. CIRCUIT’S
DECISION.

The Major Questions Doctrine, the express terms
of Section 111 of the Clean Air Act, and the
cooperative federalism principles embodied therein,
warrant reversal of the D.C. Circuit’s decision.
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A. This Situation Was Tailor-Made for
Application of the Major Questions
Doctrine.

While it is difficult to rank which legal failing of
the CPP was the most egregious, among the most
obvious was the grab of energy policymaking
authority attempted by EPA (and now sanctioned by
the D.C. Circuit) through the re-definition of one
phrase in the Clean Air Act—“Best System of
Emission Reduction (BSER).” Breaking from explicit
statutory text and 45 years of regulatory and judicial
precedent, the EPA redefined the word “system” to
mean the entire electricity grid such that it could
derive a mandatory emission standard based, not on
what was achievable inside the fence of a facility, but
instead on its own assumptions of what could be built
elsewhere in the bulk power system to offset a
facility’s emissions.2

2 The scope of authority the D.C. Circuit would cede to EPA
under Section 111(d) of the Clean Air Act does not just impact
North Dakota’s coal and power producers. The legal precedent in
question here is a serious concern to other energy producers
important to North Dakota and other energy-producing states.
The newly expansive definition of BSER permitted by the D.C.
Circuit decision would pave the way for inferred authority to
regulate greenhouse gas (GHG) emission regulations across the
vast interconnected pipeline networks that link the exploration,
production, transportation, and refining components of the oil
and gas industry. This pipeline system could easily be viewed as
just as much a “system” as the electric grid—which was how EPA
rationalized requiring reductions “outside the fence” of power
plants in the CPP. What is to stop EPA from imposing GHG
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This “outside the fence” approach, while
acceptable as a method of flexible compliance with an
emission standard, has never been accepted as a
means to derive mandatory limits applicable to states
or 1ndividual facilities, let alone seize control of
wholesale energy markets. Because the EPA made its
own assumptions about the power grid in deriving the
emission standard in the CPP, it was able to impose
its own policy preferences about what type of electric
generation could and should be built in the grid
(primarily renewables) and made it impossible for
traditional fossil fuel-fired plants (coal and simple-
cycle natural gas) to meet the standard it derived
without a massive transfer of wealth from fossil
energy owners to renewable developers.

The Court has made clear that EPA has no
discretion to act beyond the power delegated to it by
Congress. Util. Air Regul. Grp. v. EPA. “UARG),
573 U.S. 302, 315 (2014). This Court has “typically
greetled]. . . with a measure of skepticism” situations
“[wlhen an agency claims to discover in a long-extant
statute an unheralded power to regulate a significant
portion of the American economy.” UARG, 573 U.S. at
324. And the Court expects “Congress to speak clearly

emissions on individual operators in the upstream sector based
on assumed reductions that could be achieved from other
operators, or even downstream refineries, because they are all
connected to the same pipeline? This economy-wide regulatory
authority is no more contemplated than what EPA argued for in
the CPP, yet is certainly within its reach based on the vast
authority the D.C. Circuit decision cedes EPA by inference.
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if it wishes to assign to an agency decisions of vast
‘economic and political significance.” Id. (quoting
F.D.A. v. Brown & Williamson Tobacco Corp., 529
U.S. 120, 160 (2000)).

Based on the aforementioned importance of the
lignite industry to North Dakota and LEC’s members
and the CPP’s forced premature retirement of a
significant component of North Dakota’s lignite
industry, the D.C. Circuit’s blank check to EPA
certainly exceeds the threshold of “economic and
political significance” established by this Court. And
Section 111(d) certainly qualifies as a “long-extant
statute” that comes woefully short of “speaking
clearly” about the unprecedented federal energy
policymaking that the D.C. Circuit would allow it to
confer upon EPA by inference.

The Court should apply the Major Questions
Doctrine and, like the UARG decision, keep EPA
tethered to the authority expressly granted to it by
Congress and reverse the D.C. Circuit decision to do
otherwise.

B. The D.C. Circuit’s Decision Would Allow
EPA to Once Again Make Pawns Out of Its
Cooperative Federalism Partners.

One of the most troubling legal failings of the CPP
from a state point of view was the manner in which it
shifted power from the states to the federal
government, in direct conflict with express terms of
Section 111 and the cooperative federalism
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compromise that is built into that and several other
sections of the Clean Air Act (and most federal
environmental statutes).

Among the many state-specific considerations
that EPA “shall permit” under Section 111(d), each
state is to utilize is “the remaining useful life of the
existing source to which such standard applies.” /d.
The D.C. Circuit jumped right over these plain terms
in concluding that the EPA has authority to “reach
past the States and directly promulgate standards of
performance” to States’ existing sources under the
CPP. North Dakota Pet. for Cert. at 6. As a result, the
D.C. Circuit’s decision permits the EPA to impose
standards on existing sources, irrespective of their
useful life or other considerations EPA is mandated to
allow states to consider (and that it must consider
itself if it were to impose its own direct federal plan).

Like EPA when defending the CPP before this
Court issued its stay, the D.C. Circuit decision waves
the banner of “flexibility” in attempting to explain
away the coercive nature of the CPP’s federally
mandated emission budgets. The flaw in this claim, of
course, was that state carbon budgets were set at
unreasonably low levels such that states were
functionally forced to implement the assumptions
EPA made when they derived the budgets to begin
with. For many states, EPA’s assumptions were
completely unrealistic, including the construction of
unprecedented levels of renewable energy.





10

This approach—to mandate budgets based on
unrealistic assumptions and then claiming that states
can “flexibly” comply—amounts to coercion, not the
cooperative federalism structure established by
Congress. As one state environmental agency official
appropriately pointed out, EPA was treating states
more like “pawns” than “partners.”

The CPP did not abide by the express statutory
command to allow state-specific considerations to be
governed by state decision-makers implementing the
guidelines promulgated by EPA. In fact, the CPP
effectively commandeered the states, in violation of
the Tenth Amendment, to impose the EPA’s chosen
carbon standards—irrespective of the States’
preferred (and more economically sensible) power
sources. See e.g., New York v. United States, 505 U.S.
144, 188 (1992). Neither North Dakota nor any other
energy producing state can be stripped of its ability to
control its energy destiny in the brazen way
attempted by the CPP and permitted by the D.C.
Circuit’s decision.

CONCLUSION

The D.C. Circuit’s sanction of the extra-statutory
“outside the fence” approach in the CPP stopped EPA
from returning back to the approach that made
American  environmental  regulation  great—
partnering with states to control pollution with
technology, not 1ideology. It 1s through the
development and deployment of technology, once
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commercially demonstrated, that the United States
has made its air and water safe while remaining
globally competitive. The D.C. Circuit decision
illegally expands EPA’s authority and allows it to
regress back to imposing ideological policy preferences
that pick winners and losers from the top down with
vast economic consequences for LEC’s members and
the citizens of energy producing states across the
country.

The Court should stop this regression and grant
the petition for certiorari and reverse the D.C. Circuit
decision.

Respectfully submitted,

Michael J. Nasi
JACKSON WALKER L.L.P.
100 Congress Avenue
Suite 1100

Austin, Texas 78701
mnasi@w.com

(512) 236-2216

Counsel for Amicus Curiae
Lignite Energy Council

July 23, 2021






No. 20-1780

In the
Supreme Court of the United States

Nao g

NORTH DAKOTA,
Petitioner,

V.

ENVIRONMENTAL PROTECTION AGENCY, ET AL.,
KRespondents.

ON PETITION FOR A WRIT OF CERTIORARI TO THE UNITED STATES
COURT OF APPEALS FOR THE DISTRICT OF COLUMBIA CIRCUIT

CERTIFICATE OF SERVICE

In accordance with Supreme Court Rule 29.5 and the April 15, 2020 Order of
this Court, I hereby certify that on July 23, 2021, the Brief of Amicus Curiae Lignite
Energy Council in Support of Petitioner in the above-captioned case was served
electronically on all parties required, with paper copies provided by commercial

common carrier upon request:





Elizabeth B. Prelogar

Acting Solicitor General
DEPARTMENT OF JUSTICE
950 Pennsylvania Avenue, NW
Washington, D.C. 20530-0001
(202) 514-2217
supremectbriefs@usdoj.gov

Counsel for U.S. Environmental
Protection Agency and Michael
Regan, Administrator of the U.S.
Environmental Protection Agency

Benjamin Carlisle

Meghan Greenfield

U.S. DEPARTMENT OF JUSTICE
ENVIRONMENT AND NATURAL
RESOURCES DIVISION

PO Box 7611, Ben Franklin Station
Washington, DC 20044-7415

(202) 514-9771
benjamin.carlisle@usdoj.gov
meghan.greenfield@usdoj.gov

Counsel for U.S. Environmental
Protection Agency and Michael
Regan, Administrator of the U.S.
Environmental Protection Agency

INTERVENORS AND
PETITIONERS:

Wayne Stenehjem, Attorney General
STATE OF NORTH DAKOTA
Matthew Sagsveen, Solicitor General
Margaret Olson, Assistant Attorney
General

NORTH DAKOTA OFFICE OF
ATTORNEY GENERAL

600 E. Boulevard Avenue, #125
Bismarck, ND 58505

Telephone: (701) 328-3640

Email: masagsve@nd.gov
maiolson@nd.gov

Paul M. Seby

Special Assistant

Attorney General
GREENBERG TRAURIG, LLP
1144 15th Street, Suite 3300
Denver, CO 80202

Telephone: (303) 572-6500
Facsimile: (303) 572-6540
Email: sebyp@gtlaw.com

Counsel for Petitioner State of North
Dakota

Elbert Lin

F. William Brownell

HUNTON ANDREWS KURTH LLP
Riverfront Plaza, East Tower

951 East Byrd Street

Richmond, VA 23219

(804) 788-7202

ELin@hunton.com
bbrownell@HuntonAK.com

Counsel for America’s Power

David Michael Flannery

Amy M. Smith

STEPTOE & JOHNSON PLLC
P.O. Box 1588

Charleston, WV 25326

(304) 353-8000
dave.flannery@steptoe-johnson.com
Amy.Smith@steptoe-johnson.com

Counsel for AEP Generating Company,
AEP Generation Resources Inc.,
Appalachian Power Company, Indiana
Michigan Power Company, Kentucky
Power Company, Public Service Company
of Oklahoma, Southwestern Electric
Power Company, Wheeling Power
Company, Indiana Energy Association,
and Indiana Utility Group





Scott Allen Keller

Jeremy Evan Maltz
LEHOTSKY KELLER LLP
200 Massachusetts Ave. NW
Washington, DC 20001
(202) 639-7700
scott@lehotskykeller.com
jeremy@lehotskykeller.com

Counsel for Chamber of Commerce of

the United States of America

Carroll Wade McGuffey, I11
TROUTMAN PEPPER HAMILTON
SANDERS LLP

600 Peachtree Street, NE

Suite 3000

Atlanta, GA 30308-2216

(404) 885-3698
mack.mcguffey@troutman.com

Misha Tseytlin

TROUTMAN PEPPER HAMILTON
SANDERS LLP

227 W. Monroe St., Suite 3900
Chicago, IL 60606

(312) 759-5947
misha.tseytlin@troutman.com

Counsel for National Mining
Association

Mark W. DeLaquil

BAKER & HOSTETLER LLP
Washington Square

1050 Connecticut Avenue, NW
Suite 1100

Washington, DC 20036-5304
(202) 861-1500
mdelaquil@bakerlaw.com

Counsel for Westmoreland Mining
Holdings LLC

John David Lazzaretti

John A. Rego

SQUIRE PATTON BOGGS (US) LLP
4900 Key Tower

127 Public Square

Cleveland, OH 44114-1304

(216) 479-8350
john.lazzaretti@squirepb.com

jrego@beneschlaw.com

Counsel for Murray Energy Corporation

Thomas Allen Lorenzen
CROWELL & MORING LLP
1001 Pennsylvania Avenue, NW
Washington, DC 20004-2595
(202) 624-2789
tlorenzen@crowell.com

Counsel for National Rural Electric
Cooperative Association

Emily Church Schilling
HOLLAND & HART, LLP
901 K Street, NW, Suite 850
Washington, DC 20001
(202) 654-6922
ecschilling@hollandhart.com

Tina R. Van Bockern

HOLLAND & HART, LLP

555 17th Street, Suite 3200
Denver, CO 80202

(303) 295-8107
TRVanBockern@hollandhart.com

Counsel for Basin Electric Power
Cooperative





Joseph Anthony Sclafani

OFFICE OF MISSISSIPPI
GOVERNOR TATE REEVES

PO Box 139

Jackson, MS 39205

(601) 576-2807
Joseph.Sclafani@govreeves.ms.gov

Melissa Horne

TROUTMAN PEPPER HAMILTON
SANDERS LLP

Three Embarcadero Center, Suite 800
San Francisco, CA 94111

(415) 477-5700
melissa.horne@troutman.com

Counsel for Tate Reeves, Governor of
the State of Mississipp1

William Daniel Booth

MICHAEL BEST & FRIEDRICH,
LLP

1000 Maine Avenue, SW, Suite 400
Washington, DC 20024

(202) 747-9658
wdbooth@michaelbest.com

Counsel for Mississippi Public
Service Commission

Yaakov M. Roth
Stephen J. Petrany
JONES DAY

51 Louisiana Ave., NW
Washington, D.C. 20001
(202) 879-3939
yroth@jonesday.com

Counsel for North American Coal
Corporation

Michael A. Zody

Jacob Santini

PARSONS BEHLE & LATIMER
201 South Main Street, Suite 1800
Salt Lake City, UT 84111

(801) 532-1234
mzody@parsonsbehle.com
Jsantini@parsonsbehle.com

Counsel for Nevada Gold Mines LLC
and Nevada Gold Energy LLC

Counsel for Georgia Power Company

Edmund Gerard LaCour, Jr.

OFFICE OF THE ATTORNEY GENERAL
501 Washington Avenue

Montgomery, AL 36130

(334) 353-2196

elacour@ago.state.al.us

Counsel for State of Alabama

Nicholas J. Bronni

Vincent M. Wagner

OFFICE OF THE ATTORNEY GENERAL
323 Center Street, Suite 200

Little Rock, AR 72201

(501) 682-6302
nicholas.bronni@arkansasag.gov
Vincent.wagner@arkansasag.gov

Counsel for State of Arkansas

Treg R. Taylor

OFFICE OF THE ATTORNEY GENERAL
1031 West 4th Avenue, Suite 200
Anchorage, AK 99501

(907) 269-5200
attorney.general@alaska.gov

Counsel for State of Alaska





C. Grady Moore, 111

BALCH & BINGHAM LLP

1901 6th Avenue North, Suite 1500
Birmingham, AL 35201

(205) 251-8100

gmoore@balch.com

Counsel for Powersouth Energy
Cooperative

Thomas M. Fisher

OFFICE OF THE INDIANA
ATTORNEY GENERAL

Indiana Government Center South
302 West Washington Street, 5th
Floor

Indianapolis, IN 46204

(317) 234-6843
tom.fisher@atg.in.gov

Counsel for State of Indiana

Steven Travis Mayo

OFFICE OF THE ATTORNEY
GENERAL

700 Capitol Avenue, Suite 106
Frankfort, KY 40601

(502) 564-2611
travis.mayo@ky.gov

Counsel for State of Kentucky, by
and through Governor Matthew G.
Bevin

Dean John Sauer

OFFICE OF THE MISSOURI
ATTORNEY GENERAL

PO Box 899

Jefferson City, MO 65102
(573) 751-8807
john.sauer@ago.mo.gov

Counsel for State of Missouri

Andrew Pinson

STATE OF GEORGIA
DEPARTMENT OF LAW
40 Capitol Square, SW
Atlanta, GA 30334-1300
(404) 458-3409
apinson@law.ga.gov

Counsel for State of Georgia

Jeffrey Allyn Chanay

OFFICE OF THE KANSAS ATTORNEY
GENERAL

120 SW 10th Avenue, 2nd Floor

Topeka, KS 66612

(785) 296-2215

jeff.chanay@ag.ks.gov

Counsel for State of Kansas

Elizabeth Baker Murrill
LOUISIANA ATTORNEY GENERAL
PO Box 94005

Baton Rouge, LA 70804

(225) 326-6766
murrille@ag.louisiana.gov

Counsel for State of Louisiana

Jeremiah Langston

OFFICE OF THE ATTORNEY GENERAL
Justice Building

215 North Sanders

Helena, MT 59620-1401

(406) 444-7008

jeremiah.langston@mt.gov

Counsel for State of Montana





Justin D. Lavene

OFFICE OF THE ATTORNEY
GENERAL

2115 State Capitol

PO Box 98920

Lincoln, NE 68509-8920

(402) 471-2064
justin.lavene@nebraska.gov

Counsel for State of Nebraska

Mithun Mansinghani

OFFICE OF THE ATTORNEY
GENERAL

313 N.E. 21st Street

Oklahoma City, OK 73105

(405) 522-4392
mithun.mansinghani@oag.ok.gov

Counsel for State of Oklahoma

James Emory Smith, Jr.
OFFICE OF THE ATTORNEY
GENERAL

PO Box 11549

Columbia, SC 29211

(803) 734-3680
esmith@scag.gov

Counsel for State of South Carolina

Judd Edward Stone II

OFFICE OF THE ATTORNEY
GENERAL

P.O. Box 12548 Austin, TX 78711-
2548

(512) 936-1700
judd.stone@oag.texas.gov

Counsel for State of Texas

Benjamin Michael Flowers

OFFICE OF THE ATTORNEY GENERAL
30 East Broad Street, 17th Floor
Columbus, OH 43215-3428

(614) 728-7511
benjamin.flowers@ohioattorneygeneral.gov

Counsel for State of Ohio

Steven Robert Blair

OFFICE OF THE ATTORNEY GENERAL
1302 East Highway 14, Suite 1

Pierre, SD 57501-8501

(605) 773-3215

steven.blair@state.sd.us

Counsel for State of South Dakota

Melissa Ann Holyoak

Tyler Richard Green

UTAH STATE CAPITOL COMPLEX
350 North State Street, Suite 230
Salt Lake City, UT 84114-2320

(801) 538-9600
melissaholyoak@agutah.gov
tyler@consovoymccarthy.com

Counsel for State of Utah

James P. Duffy

Ann Brewster Weeks
CLEAN AIR TASK FORCE
114 State Street, 6th Floor
Boston, MA 02109

(617) 359-4077
jduffy@catf.us
aweeks@catf.us

Counsel for American Lung Association,
American Public Health Association,
Appalachian Mountain Club, Clean Air
Council, Clean Wisconsin, Conservation
Law Foundation, and Minnesota Center
for Environmental Advocacy





James Kaste

OFFICE OF THE ATTORNEY
GENERAL

2320 Capitol Avenue
Cheyenne, WY 82002

(307) 777-6946
james.kaste@wyo.gov

Counsel for State of Wyoming

Elizabeth Jones

CENTER FOR BIOLOGICAL
DIVERSITY

660 S. Figueroa Street, Suite 1000
Los Angeles, CA 90017

(213) 785-5400
ljones@biologicaldiversity.org

Counsel for Center for Biological
Diversity

Brittany E. Wright

CHESAPEAKE BAY FOUNDATION
6 Herndon Avenue

Annapolis, MD 21403

(443) 482-2077

bwright@cbf.org

Counsel for Chesapeake Bay
Foundation, Inc.

Luis A. Toro

CITY ATTORNEY’S OFFICE
1777 Broadway, 2nd Floor
Boulder, CO 80302

(303) 441-3092
torol@bouldercolorado.gov

Counsel for City of Boulder

Kristin Merritt Bronson

CITY AND COUNTY OF DENVER
1437 Bannock Street, Suite 353
Denver, CO 80202

(720) 865-8600
kristin.bronson@denvergov.org

Counsel for City and County of Denver
Colorado

Benna Ruth Solomon

CORPORATION COUNSEL OF THE
CITY OF CHICAGO APPEALS DIVISION
30 North LaSalle Street, Suite 800
Chicago, IL 60602

(312) 744-7764
benna.solomon@cityofchicago.org

Counsel for City of Chicago

Michael James Bostrom

LOS ANGELES CITY

ATTORNEY’S OFFICE AFFIRMATIVE
LITIGATION DIVISION

200 N. Spring Street, 14th Floor

Los Angeles, CA 90012

(213) 978-1882
michael.bostrom@lacity.org

Counsel for City of Los Angeles

Scott Schwarz

CITY OF PHILADELPHIA LAW
DEPARTMENT

One Parkway Building 1515 Arch Street
Philadelphia, PA 19102-1595

(215) 683-5170

scott.schwarz@phila.gov

Counsel for City of Philadelphia





Christophe Gagnon Courchesne
David S. Frankel
MASSACHUSETTS OFFICE OF
THE ATTORNEY GENERAL

One Ashburton Place

Boston, MA 02108

(617) 963-2423
christophe.courchesne@state.ma.us

david.frankel@mass.gov

Counsel for Commonwealth of
Massachusetts

David Grandis

OFFICE OF THE ATTORNEY
GENERAL

202 North 9th Street
Richmond, VA 23219

(804) 786-3811
DGrandis(@oag.state.va.us

Counsel for Commonwealth of
Virginia

Christopher Gene King
NEW YORK CITY LAW
DEPARTMENT

100 Church Street

New York, NY 10007
(212) 788-1235
cking@law.nyc.gov

Counsel for City of New York

Thomas Frank Pepe

PEPE & NEMIRE, LLC

1450 Madruga Avenue, Suite 202
Coral Gables, FL 33146

(305) 667-2564
thomaspepe@pepenemire.com

Counsel for City of South Miami

Aimee Diane Thomson

OFFICE OF THE ATTORNEY GENERAL
1600 Arch Street, Suite 300

Philadelphia, PA 19103

(267) 940-6696
athomson@attorneygeneral.gov

Counsel for Commonwealth of
Pennsylvania

Karl A. Racine

Loren L. Ali. Khan

OFFICE OF THE ATTORNEY GENERAL
400 6th Street, NW, Suite 8100
Washington, DC 20001

(202) 727-3400

Loren.AliKhan@dc.gov

Counsel for District of Columbia

Sean H. Donahue

DONAHUE, GOLDBERG & WEAVER,
LLP

1008 Pennsylvania Avenue, SE
Washington, DC 20003

(202) 277-7085
sean@donahuegoldberg.com

Counsel for Environmental Defense Fund

Melissa Joy Lynch

David D. Doniger

NATURAL RESOURCES DEFENSE
COUNCIL

1152 15th Street, NW, Suite 300
Washington, DC 20005

(202) 717-8296

llynch@nrdc.org

ddoniger@nrdc.org

Counsel for Natural Resources Defense
Council





Timothy Eugene Sullivan
Robert William Byrne
OFFICE OF THE ATTORNEY
GENERAL

1515 Clay Street,

PO Box 70550

Oakland, CA 94612-0550

(510) 622-4038
timothy.sullivan@doj.ca.gov
Robert.Byrne@doj.ca.gov

Counsel for State of California

Scott Norman Koschwitz
Matthew Ivan Levine

OFFICE OF THE ATTORNEY
GENERAL

165 Capitol Avenue

Hartford, CT 06106

(860) 808-5250
scott.koschwitz@ct.gov
matthew.levine@ct.gov

Counsel for State of Connecticut

Howard Learner
ENVIRONMENTAL LAW &
POLICY CENTER

35 E. Wacker Drive, Suite 1600
Chicago, IL 60601

(312) 673-6500
hlearner@elpc.org

Counsel for Environmental Law and
Policy Center

Joanne Marie Spalding
SIERRA CLUB

2101 Webster Street, Suite 1300
Oakland, CA 94612

(415) 977-5725
joanne.spalding@sierraclub.org

Counsel for Sierra Club

Eric Olson

OFFICE OF THE ATTORNEY GENERAL
1300 Broadway

Denver, CO 80203

(720) 508-6548

eric.olson@coag.gov

Counsel for State of Colorado

Valerie Melissa Edge
DELAWARE DEPARTMENT OF
JUSTICE

102 West Water Street

Dover, DE 19904

(302) 257-3219
valerie.edge@delaware.gov

Counsel for State of Delaware

Dale K. Sakata

STATE OF HAWAII DEPARTMENT OF
THE ATTORNEY GENERAL

425 Queen Street

Honolulu, HI 96813

(808) 586-1282

dale k.sakata@hawaii.gov

Counsel for State of Hawaii





Daniel Isaac Rottenberg

OFFICE OF THE ATTORNEY
GENERAL ENVIRONMENTAL
BUREAU

69 West Washington Street, Suite
1800

Chicago, IL 60602

(312) 814-3816
Daniel.Rottenberg@illinois.gov

Counsel for State of Illinois

Laura Jensen

OFFICE OF THE ATTORNEY
GENERAL

6 State House Station
Augusta, ME 04333-0006
(207) 626-8868
laura.jensen@maine.gov

Counsel for State of Maine

Gillian E. Wener

MICHIGAN DEPARTMENT OF
ATTORNEY GENERAL

P.O. Box 30755

Lansing, MI 48909

(517) 335-7664
wenerg@michigan.gov

Counsel for State of Michigan and
the People of the State of Michigan

John B. Howard, Jr.

Joshua Segal

OFFICE OF THE ATTORNEY
GENERAL

200 St. Paul Place

Baltimore, MD 21202-2021
(410) 576-6970
jbhoward@oag.state.md.us
jsegal@oag.state.md.us

Counsel for State of Maryland

Peter Surdo

OFFICE OF THE ATTORNEY GENERAL
Town Square Tower 445

Minnesota Street

St. Paul, MN 55101-2127

(651) 757-1061
peter.surdo@ag.state.mn.us

Counsel for State of Minnesota

Heidi Parry Stern

OFFICE OF THE ATTORNEY GENERAL
555 East Washington Avenue Suite 3100
Las Vegas, NV 89101

(702) 486-3594

hstern@ag.nv.gov

Counsel for State of Nevada

Lisa Jo Morelli

OFFICE OF THE ATTORNEY GENERAL
PO Box 112

Trenton, NJ 08625-0112

(609) 633-8713
lisa.morelli@dol.lps.state.nj.us

Counsel for State of New Jersey

Anne Minard

OFFICE OF THE ATTORNEY GENERAL
Villagra Building

408 Galisteo Street

Santa Fe, NM 87504

(505) 490-4045

aminard@nmag.gov

Counsel for State of New Mexico





Asher Paris Spiller

OFFICE OF THE ATTORNEY
GENERAL

PO Box 629

Raleigh, NC 27602

(919) 716-6050
aspiller@ncdoj.gov

Counsel for State of North Carolina

Michael J. Myers

Brian Murray Lusignan
Steven Wu

OFFICE OF THE ATTORNEY
GENERAL

The Capitol

Albany, NY 12224-0341
(518) 776-2382
michael.myers@ag.ny.gov
Brian.Lusignan@ag.ny.gov
steven.wu@ag.ny.gov

Counsel for State of New York

Paul Andrew Garrahan
OREGON DEPARTMENT OF
JUSTICE

1515 SW Fifth Avenue, Suite 410
Portland, OR 97201

(971) 673-1943
paul.garrahan@doj.state.or.us

Counsel for State of Oregon

Gregory Stage Schultz

OFFICE OF THE ATTORNEY
GENERAL

150 South Main Street Providence,
RI 02903

(401) 274-4400
gschultz@riag.ri.gov

Counsel for State of Rhode Island

Christopher Huriaux Reitz

Emily C. Nelson

OFFICE OF THE ATTORNEY GENERAL
PO Box 40117

Olympia, WA 98504-0117

(360) 586-4614

chris.reitz@atg.wa.gov
emily.nelson@atg.wa.gov

Counsel for State of Washington

Nicholas Frank Persampieriz

OFFICE OF THE ATTORNEY GENERAL
109 State Street

Montpelier, VT 05609-1001

(802) 828-6902
nick.persampieri@vermont.gov

Counsel for State of Vermont

Patrick Morrisey

ATTORNEY GENERAL OF WEST
VIRGINIA

Lindsay S. See

Solicitor General, Counsel of Record
Robert D. Cheren, Special Assistant
Thomas L. Lampman, Assistant Solicitor
General

1900 Kanawha Blvd. East Building 1,
Room E-26

Charleston, VA 25305

(304) 558-2021
Lindsay.S.See@wvago.gov

Counsel for State of West Virginia





Gabe Johnson-Karp

WISCONSIN DEPARTMENT OF
JUSTICE

17 West Main Street PO Box 7857
Madison, WI 53707-7857

(608) 267-8904
johnsonkarpg@doj.state.wi.us

Counsel for State of Wisconsin

Theodore Hadzi-Antich
TEXAS PUBLIC POLICY
FOUNDATION

901 Congress Avenue
Austin, TX 78701

(512) 472-2700
tha@texaspolicy.com

Counsel for Robinson Enterprises,
Inc., Nuckles Oil Company, Inc.,
doing business as Merit Oil
Company, Construction Industry Air
Quality Coalition, Liberty Packing
Company, LLC, Dalton Trucking,
Inc., Norman R. Brown, Joanne
Brown, Competitive Enterprise
Institute, Texas Public Policy
Foundation

Richard Umoff

SOLAR ENERGY INDUSTRIES
ASSOCIATION

60014th Street NW, Suite 400
Washington, DC 20005

(202) 556-2877

rumoff@seia.org

Counsel for Solar Energy Industries
Association

David Michael Williamson
WILLIAMSON LAW & POLICY

1850 M Street NW, Suite 840
Washington, DC 20036

(202) 256-6155
maxwilliamson@williamsonlawpolicy.com

Counsel for Biogenic CO2 Coalition

Jeffery Scott Dennis

ADVANCED ENERGY ECONOMY
1000 Vermont Avenue, NW Suite 300
Washington, DC 20005

(202) 380-1950

Jdennis@aee.net

Counsel for Advanced Energy FKconomy

Eugene Grace
AMERICAN CLEAN POWER

ASSOCIATION

1501 M Street, NW Washington, DC
20005

(202) 383-2500

ggrace@awea.org

Counsel for American Clean Power
Association

Eugene Marc Trisko

LAW OFFICES OF EUGENE M. TRISKO
P.O. Box 596

Berkeley Springs, WV 25411

(301) 639-5238

emtrisko@earthlink.net

Counsel for International Brotherhood of
Boilermakers, Iron Ship Builders,
Blacksmiths, Forgers and Helpers, AFL-
CIO, International Brotherhood of
FElectrical Workers, AFL-CIO, and United
Mine Workers of America, AFL-CIO





Kevin James Poloncarz
COVINGTON & BURLING LLP
Salesforce Tower

415 Mission Street, Suite 5400
San Francisco, CA 94105-2533
(415) 591-6000
kpoloncarz@cov.com

Counsel for Consolidated Edison, Inc.,
FExelon Corporation, National Grid
USA, New York Power Authority,
Power Companies Climate Coalition,
Public Service Enterprise Group
Incorporated, and Sacramento
Municipal Utility District

Date: July 23, 2021

David M. Flannery

Kathy G. Beckett

Edward L. Kropp

Amy M. Smith

STEPTOE & JOHNSON, PLLC
707 Virginia Street East
Charleston, WV 25326

Tel: (304) 353-8000
dave.flannery@steptoe-johnson.com
kathy.beckett@steptoe-johnson.com
skipp.kropp@steptoe-johnson.com
amy.smith@steptoe-johnson.com

Counsel for Movants Indiana Energy
Association and Indiana Utility Group

2%

Michael J. Nasi
JACKSON WALKER L.L.P.
100 Congress Avenue
Suite 1100

Austin, Texas 78701
(512) 236-2000
mnasi@jw.com

Counsel for Amicus Curiae
Lignite Energy Council






No. 20-1780

In the
Supreme Court of the United States

ao o

NORTH DAKOTA,
Petitioner,

V.

ENVIRONMENTAL PROTECTION AGENCY, ET AL.,
KRespondents.

ON PETITION FOR A WRIT OF CERTIORARI TO THE UNITED STATES
COURT OF APPEALS FOR THE DISTRICT OF COLUMBIA CIRCUIT

CERTIFICATE OF COMPLIANCE

As required by Supreme Court Rule 33.1(h), I certify that the Brief of Amicus
Curiae Lignite Energy Council in Support of Petitioner in the above entitled case
complies with the typeface requirement of Supreme Court Rule 33.1(b), being
prepared in New Century Schoolbook 12 point for the text and 10 point for the

footnotes, and this brief contains 2,106 words, excluding the parts that are exempted

by Supreme Court Rule 33.1 (d), as needed. . /
L :

Date: July 23, 2021

Michael J. Nasi
JACKSON WALKER L.L.P.
100 Congress Avenue
Suite 1100

Austin, Texas 78701
(512) 236-2000
mnasi@jw.com

Counsel for Amicus Curiae
Lignite Energy Council






Confidentiality: The information contained in this e-mail and any attachments is confidential and
privileged information and intended only for the use of the individual or entity to whom it is
addressed. This e-mail and any attachments are or may constitute information which is confidential
and privileged as an attorney-client communication and/or as attorney work product. If the reader
of this e-mail is not the intended recipient, or the employee or agent responsible to deliver this
communication to the intended recipient, you are hereby notified that any distribution, copying, or
use of this communication, electronic or otherwise, is strictly prohibited. Furthermore, we expressly
reserve and do not waive any privilege. If you have received this communication in error, please
notify us immediately by telephone, by reply to the sender via e-mail, or by e-mail to
“mnasi@jw.com”, and please delete this e-mail and any accompanying attachments from your in
box, recycle bin, and any other directory, file, or electronic storage. Thank you for your cooperation.
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From: Emory Smith

To: Carlye Poljacik

Subject: RE: George Mason Law and Economics Solicitors General Program
Date: Thursday, July 22, 2021 4:29:00 PM

Attachments: image003.png

No guest. No dietary restrictions.

| am not positive that | am attending due to litigation deadlines and other conflicts but my plans now
are to attend and hope to do so.

Emory

From: Carlye Poljacik <cpoljaci@gmu.edu>

Sent: Thursday, July 22, 2021 3:33 PM

To: Emory Smith <ESmith@scag.gov>

Subject: FW: George Mason Law and Economics Solicitors General Program

Mr. Smith,

Will you be bringing a guest?

And do you (and your guest if you’re brining one) have any dietary restrictions?

All the information for the program, including the agenda, will be sent to your email once | add you
to the attendee list.

Thank you,
Carlye

Carlye Poljacik

Office Manager and Administrative Assistant

George Mason University Antonin Scalia Law School

3301 Fairfax Drive | Arlington, VA 22201

Phone: (0) 703.993.8040 (c) 205.317.6864 | masonlec.org/donate

From: Matthew Richardson

Sent: Wednesday, July 21, 2021 10:40 AM

To: Carlye Poljacik <cpoljaci@gmu.edu>

Subject: FW: George Mason Law and Economics Solicitors General Program

From: Emory Smith <ESmith@scag.gov

Date: Thursday, July 15, 2021 at 11:32 AM

To: Matthew Richardson <mrichab@gmu.edu>

Subject: RE: George Mason Law and Economics Solicitors General Program

SC-AG-21-1584-A-000108
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Yes, | would. | believe that my office has or will approve my attendance. Please send me the agenda
when you have it.

Thanks.
Emory

J. Emory Smith, Jr.

Deputy Solicitor General
Office of the Attorney General
P.O. Box 11549

Columbia, SC 29211
803-734-3642 Direct

From: Matthew Richardson <mrichab@gmu.edu>

Sent: Thursday, July 15, 2021 11:30 AM

To: Emory Smith <ESmith@scag.gov>

Subject: George Mason Law and Economics Solicitors General Program

Dear Emory,

| hope this message finds you well. I'm reaching out to invite you to our next program which will be
held alongside our Federal Judges program in Bozeman, MT. As someone who has attended one of
the Law and Economic Center’s programs in the past | want to make sure you have first priority
because this is going to be a popular event!

Can you make it from Thursday, September 30 to Sunday, October 3?

As always, this event is free of charge and the LEC will cover your accommodations, group meals and
all reasonable transportation costs. You spouse or partner is welcome to join too!

| realize this program is some time away at the moment, but | wanted to offer you or one of your
deputies a spot before anyone else. Would you like to attend?

Many thanks,

Matt

Matthew Richardson
Director of External Relations and Strategic Initiatives
George Mason University Antonin Scalia Law School
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3301 Fairfax Drive | Arlington, VA 22201
Email: mricha5@gmu.edu / Phone: 202.802.3651 | masonlec.org/donate
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From: Carlye Poljacik

To: Emory Smith

Subject: FW: George Mason Law and Economics Solicitors General Program
Date: Thursday, July 22, 2021 3:34:13 PM

Attachments: image001.png

Mr. Smith,

Will you be bringing a guest?

And do you (and your guest if you’re brining one) have any dietary restrictions?

All the information for the program, including the agenda, will be sent to your email once | add you
to the attendee list.

Thank you,
Carlye

Carlye Poljacik

Office Manager and Administrative Assistant

George Mason University Antonin Scalia Law School

3301 Fairfax Drive | Arlington, VA 22201

Phone: (0) 703.993.8040 (c) 205.317.6864 | masonlec.org/donate

From: Matthew Richardson

Sent: Wednesday, July 21, 2021 10:40 AM

To: Carlye Poljacik <cpoljaci@gmu.edu>

Subject: FW: George Mason Law and Economics Solicitors General Program

From: Emory Smith <ESmith@scag.gov>

Date: Thursday, July 15, 2021 at 11:32 AM

To: Matthew Richardson <mrichab@gmu.edu>

Subject: RE: George Mason Law and Economics Solicitors General Program

Yes, | would. | believe that my office has or will approve my attendance. Please send me the agenda
when you have it.

Thanks.

Emory

J. Emory Smith, Jr.

Deputy Solicitor General
Office of the Attorney General

P.0O. Box 11549
Columbia, SC 29211
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803-734-3642 Direct

From: Matthew Richardson <mricha5@gmu.edu>

Sent: Thursday, July 15, 2021 11:30 AM

To: Emory Smith <ESmith@scag.gov

Subject: George Mason Law and Economics Solicitors General Program

Dear Emory,

| hope this message finds you well. I'm reaching out to invite you to our next program which will be
held alongside our Federal Judges program in Bozeman, MT. As someone who has attended one of
the Law and Economic Center’s programs in the past | want to make sure you have first priority
because this is going to be a popular event!

Can you make it from Thursday, September 30 to Sunday, October 3?

As always, this event is free of charge and the LEC will cover your accommodations, group meals and
all reasonable transportation costs. You spouse or partner is welcome to join too!

| realize this program is some time away at the moment, but | wanted to offer you or one of your
deputies a spot before anyone else. Would you like to attend?

Many thanks,

Matt

Matthew Richardson

Director of External Relations and Strategic Initiatives
George Mason University Antonin Scalia Law School
3301 Fairfax Drive | Arlington, VA 22201

Email: mricha5@gmu.edu / Phone: 202.802.3651 | masonlec.org/donate
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From: Carlye Poljacik

To: Emory Smith

Subject: FW: George Mason Law and Economics Solicitors General Program
Date: Thursday, July 22, 2021 3:34:13 PM

Attachments: image001.png

Mr. Smith,

Will you be bringing a guest?

And do you (and your guest if you’re brining one) have any dietary restrictions?

All the information for the program, including the agenda, will be sent to your email once | add you
to the attendee list.

Thank you,
Carlye

Carlye Poljacik

Office Manager and Administrative Assistant

George Mason University Antonin Scalia Law School

3301 Fairfax Drive | Arlington, VA 22201

Phone: (0) 703.993.8040 (c) 205.317.6864 | masonlec.org/donate

From: Matthew Richardson

Sent: Wednesday, July 21, 2021 10:40 AM

To: Carlye Poljacik <cpoljaci@gmu.edu>

Subject: FW: George Mason Law and Economics Solicitors General Program

From: Emory Smith <ESmith@scag.gov>

Date: Thursday, July 15, 2021 at 11:32 AM

To: Matthew Richardson <mrichab@gmu.edu>

Subject: RE: George Mason Law and Economics Solicitors General Program

Yes, | would. | believe that my office has or will approve my attendance. Please send me the agenda
when you have it.

Thanks.

Emory

J. Emory Smith, Jr.

Deputy Solicitor General
Office of the Attorney General

P.0O. Box 11549
Columbia, SC 29211

SC-AG-21-1584-A-000113
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803-734-3642 Direct

From: Matthew Richardson <mricha5@gmu.edu>

Sent: Thursday, July 15, 2021 11:30 AM

To: Emory Smith <ESmith@scag.gov

Subject: George Mason Law and Economics Solicitors General Program

Dear Emory,

| hope this message finds you well. I'm reaching out to invite you to our next program which will be
held alongside our Federal Judges program in Bozeman, MT. As someone who has attended one of
the Law and Economic Center’s programs in the past | want to make sure you have first priority
because this is going to be a popular event!

Can you make it from Thursday, September 30 to Sunday, October 3?

As always, this event is free of charge and the LEC will cover your accommodations, group meals and
all reasonable transportation costs. You spouse or partner is welcome to join too!

| realize this program is some time away at the moment, but | wanted to offer you or one of your
deputies a spot before anyone else. Would you like to attend?

Many thanks,

Matt

Matthew Richardson

Director of External Relations and Strategic Initiatives
George Mason University Antonin Scalia Law School
3301 Fairfax Drive | Arlington, VA 22201

Email: mricha5@gmu.edu / Phone: 202.802.3651 | masonlec.org/donate
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From: Law & Economics Center

To: Emory Smith

Subject: ICYMI: Civil Justice Review of the Supreme Court’s 2020-2021 Term
Date: Wednesday, July 21, 2021 1:01:19 PM

(-]

In case you missed it, you're invited to join our live webinar, Civil Justice

Review of the Supreme Court’s 2020-2021 Term, hosted by the Law &

Economics Center at George Mason University Antonin Scalia Law School.
Date: Friday, July 23, 2021
Time: 12:00 - 1:00 PM EDT

REGISTER NOW
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Our panel of experts, each with deep experience litigating before the US
Supreme Court, will provide analysis on some of the most important decisions
released by the Court across its past term. The panelists will particularly focus
on those cases decided by the Court that are most relevant for the future of civil
justice, those to which economic analysis was most influential, and those from
which we should expect the greatest economic impact or adjustment in business
activity.

Featured Speakers

Matt Gregory, Associate Attorney, Gibson, Dunn & Crutcher LLP
Sarah Harris, Partner, Williams & Connolly LLP

Andrew J. Pincus, Partner, Mayer Brown

Moderator: Donald J. Kochan, Professor of Law and Deputy Executive
Director of the Law & Economics Center, Antonin Scalia Law School at George
Mason University

Questions? Please contact Kaylie Wray at kwray2@gmu.edu or
703.993.9044.

To RSVP, please click Yes or No by July 23, 2021. We look forward to your
repsonse.

REGISTRATION OPEN
Civil Justice Preview of the Supreme Court's 2021-2022 Term

Date: Friday, September 24, 2021
Time: 12:00 - 1:00 PM EDT

If you no longer want to receive emails from the Law & Economics Center, please Opt-Out.
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From: Law & Economics Center

To: Emory Smith

Subject: ICYMI: Civil Justice Review of the Supreme Court’s 2020-2021 Term
Date: Wednesday, July 21, 2021 1:01:19 PM

(-]

In case you missed it, you're invited to join our live webinar, Civil Justice

Review of the Supreme Court’s 2020-2021 Term, hosted by the Law &

Economics Center at George Mason University Antonin Scalia Law School.
Date: Friday, July 23, 2021
Time: 12:00 - 1:00 PM EDT

REGISTER NOW
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Our panel of experts, each with deep experience litigating before the US
Supreme Court, will provide analysis on some of the most important decisions
released by the Court across its past term. The panelists will particularly focus
on those cases decided by the Court that are most relevant for the future of civil
justice, those to which economic analysis was most influential, and those from
which we should expect the greatest economic impact or adjustment in business
activity.

Featured Speakers

Matt Gregory, Associate Attorney, Gibson, Dunn & Crutcher LLP
Sarah Harris, Partner, Williams & Connolly LLP

Andrew J. Pincus, Partner, Mayer Brown

Moderator: Donald J. Kochan, Professor of Law and Deputy Executive
Director of the Law & Economics Center, Antonin Scalia Law School at George
Mason University

Questions? Please contact Kaylie Wray at kwray2@gmu.edu or
703.993.9044.

To RSVP, please click Yes or No by July 23, 2021. We look forward to your
repsonse.

REGISTRATION OPEN
Civil Justice Preview of the Supreme Court's 2021-2022 Term

Date: Friday, September 24, 2021
Time: 12:00 - 1:00 PM EDT

If you no longer want to receive emails from the Law & Economics Center, please Opt-Out.
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From: Bob Cook

To: Emory Smith; Jeff Young; Don Zelenka
Subject: RE: NAAG State Solicitors General & Appellate Chiefs Conference | September 20-21, 2021
Date: Monday, July 19, 2021 11:17:57 AM

Don, please go if you like.

Robert D. Cook

Solicitor General

S.C. Attorney General’s Office
P.O. Box 11549

Columbia, S.C. 29211

P: 803-734-3736

F: 803-734-3524

From: Emory Smith <ESmith@scag.gov>

Sent: Monday, July 19, 2021 11:07 AM

To: Jeff Young <JYoung@scag.gov>; Bob Cook <RCook@scag.gov>; Don Zelenka <DZelenka@scag.gov>
Subject: RE: NAAG State Solicitors General & Appellate Chiefs Conference | September 20-21, 2021

Don has normally gone to these NAAG SG meetings, | think. B/c this meeting seems to focus primarily on
appellate practice and the criminal division has the heaviest appellate caseload, | would defer to him. If
this conference were more litigation focused at other levels, | would suggest that he and | both go. | most
probably would like to attend another George Mason SG conference which will be in Bozeman, MT, at the
end of the month.

Emory

From: Jeff Young <JYoung@scag.gov

Sent: Monday, July 19, 2021 10:37 AM

To: Bob Cook <RCook@scag.gov>; Emory Smith <ESmith@scag.gov>; Don Zelenka <DZelenka@scag.gov
Subject: FW: NAAG State Solicitors General & Appellate Chiefs Conference | September 20-21, 2021

Any one in your office interested?

W. Jeffrey Young

Chief Deputy Attorney General
Office: (803) 734-6680
jyoung@scag.gov

Rembert C. Dennis Building
1000 Assembly Street
Columbia, SC 29201

From: NAAG Announcements <announcements@naag.org>

Sent: Monday, July 19, 2021 10:28 AM

To: Jeff Young <JYoung@scag.gov

Subject: NAAG State Solicitors General & Appellate Chiefs Conference | September 20-21, 2021
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View Online

NAAG State Solicitors General & Appellate
Chiefs Conference

September 20-21, 2021

Chicago, IL

Hosted by the NAAG Center for Supreme Court Advocacy.
Please contact Noah Rubin with any =
questions at nrubin@naag.org. ExPress Your Interestt

Scholarship Nominations

One scholarship is available for each attorney general office for this conference. After the
nominations have closed, each office will be alerted of which nominated attendee from their
office has been accepted for a scholarship. If there is a second attorney general staff
member who would like to attend this conference, please contact Noah Rubin at
nrubin@naag.org for additional information on registering. Registration is complimentary for
those attorney general staff members, but travel and lodging expenses would be handled by
the attorney general office.

The conference will take place on September 20-21, 2021. The first day of the
program will run from 9:00 a.m. to 5:15 p.m. ET and the second day will run from

SC-AG-21-1584-A-000122
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9:00 a.m. to 4:15 p.m. ET.

If you are interested in attending this conference, please click the button below and follow
the steps. Nominations will be due by Wednesday, August 4, 2021.

Conference Details

NAAG’s annual State Solicitors General and Appellate Chiefs Conference is scheduled for
September 20-21, 2021, at the JW Marriott Hotel in Chicago, Illinois. The conference will
provide a forum in which state solicitors general and appellate chiefs can exchange ideas
and obtain information that will help improve each state’s appellate practice. View the
agenda.

This conference is open to attorney general staff only. NAAG will apply for CLE for eligible
attendees per CLE accrediting body guidelines.

Note: If you or anyone in your office has any questions, please do not hesitate to contact

Noah Rubin at nrubin@naag.org.

[ |
CExpress Your Interesto
[ ]

Unsubscribe

support@naag.org
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From: Emory Smith

To: Jeff Young; Bob Cook; Don Zelenka
Subject: RE: NAAG State Solicitors General & Appellate Chiefs Conference | September 20-21, 2021
Date: Monday, July 19, 2021 11:06:00 AM

Don has normally gone to these NAAG SG meetings, | think. B/c this meeting seems to focus primarily on
appellate practice and the criminal division has the heaviest appellate caseload, | would defer to him. If
this conference were more litigation focused at other levels, | would suggest that he and | both go. | most
probably would like to attend another George Mason SG conference which will be in Bozeman, MT, at the

end of the month.

Emory

From: Jeff Young <JYoung@scag.gov>

Sent: Monday, July 19, 2021 10:37 AM

To: Bob Cook <RCook@scag.gov>; Emory Smith <ESmith@scag.gov>; Don Zelenka <DZelenka@scag.gov>
Subject: FW: NAAG State Solicitors General & Appellate Chiefs Conference | September 20-21, 2021

Any one in your office interested?

W. Jeffrey Young

Chief Deputy Attorney General
Office: (803) 734-6680
jyoung@scag.gov

Rembert C. Dennis Building
1000 Assembly Street
Columbia, SC 29201

From: NAAG Announcements <announcements@naag.org>

Sent: Monday, July 19, 2021 10:28 AM

To: Jeff Young <JYoung@scag.gov

Subject: NAAG State Solicitors General & Appellate Chiefs Conference | September 20-21, 2021

View Online

SC-AG-21-1584-A-000124


http://naag-altai.informz.net/z/cjUucD9taT0xMDEyMzY3OSZwPTEmdT0xMTUyMzg0ODc3JmxpPTg4MTc4NTQw/index.html
http://naag-altai.informz.net/z/cjUucD9taT0xMDEyMzY3OSZwPTEmdT0xMTUyMzg0ODc3JmxpPTg4MTc4NTQx/index.html
mailto:ESmith@scag.gov
mailto:JYoung@scag.gov
mailto:RCook@scag.gov
mailto:DZelenka@scag.gov
mailto:rkittle@scag.gov
mailto:announcements@naag.org
mailto:JYoung@scag.gov

NAAG State Solicitors General & Appellate
Chiefs Conference

September 20-21, 2021
Chicago, IL

Hosted by the NAAG Center for Supreme Court Advocacy.
Please contact Noah Rubin with any 2
questions at nrubin@naag.org. ExPress Your Interest]

Scholarship Nominations

One scholarship is available for each attorney general office for this conference. After the
nominations have closed, each office will be alerted of which nominated attendee from their
office has been accepted for a scholarship. If there is a second attorney general staff
member who would like to attend this conference, please contact Noah Rubin at
nrubin@naag.org for additional information on registering. Registration is complimentary for
those attorney general staff members, but travel and lodging expenses would be handled by
the attorney general office.

The conference will take place on September 20-21, 2021. The first day of the
program will run from 9:00 a.m. to 5:15 p.m. ET and the second day will run from
9:00 a.m. to 4:15 p.m. ET.

If you are interested in attending this conference, please click the button below and follow
the steps. Nominations will be due by Wednesday, August 4, 2021.

Conference Details

NAAG’s annual State Solicitors General and Appellate Chiefs Conference is scheduled for
September 20-21, 2021, at the JW Marriott Hotel in Chicago, Illinois. The conference will
provide a forum in which state solicitors general and appellate chiefs can exchange ideas
and obtain information that will help improve each state’s appellate practice. View the

agenda.

This conference is open to attorney general staff only. NAAG will apply for CLE for eligible
attendees per CLE accrediting body guidelines.

Note: If you or anyone in your office has any questions, please do not hesitate to contact
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Noah Rubin at nrubin@naag.org.

[ |
CExpress Your Interest]
[ ]

Unsubscribe

support@naag.org

]
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From: Emory Smith

To: Roysden, Beau
Subject: RE: New York State Rifle & Pistol Association v. Corlett, No. 20-843 - Amicus Brief of 23 States
Date: Friday, July 16, 2021 1:59:00 PM

I think so, but it is a long flight from Columbia, and three nights away. I'd like to see the agenda.

Emory

From: Roysden, Beau <Beau.Roysden@azag.gov>

Sent: Friday, July 16, 2021 1:57 PM

To: Emory Smith <ESmith@scag.gov>

Subject: RE: New York State Rifle & Pistol Association v. Corlett, No. 20-843 - Amicus Brief of 23
States

I don’t yet, but my kids will be back in school so it might be tough. Are you planning on going?

From: Emory Smith [mailto:ESmith@scag.gov]
Sent: Friday, July 16, 2021 10:56 AM

To: Roysden, Beau
Subject: RE: New York State Rifle & Pistol Association v. Corlett, No. 20-843 - Amicus Brief of 23 States

Thanks. | am well and hope you are.

Do you know if you’ll be attending the meeting in Bozeman on 9-307?
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From: Roysden, Beau

To: Emory Smith
Subject: RE: New York State Rifle & Pistol Association v. Corlett, No. 20-843 - Amicus Brief of 23 States

Date: Friday, July 16, 2021 1:57:10 PM

| don’t yet, but my kids will be back in school so it might be tough. Are you planning on going?

From: Emory Smith [mailto:ESmith@scag.gov]
Sent: Friday, July 16, 2021 10:56 AM

To: Roysden, Beau
Subject: RE: New York State Rifle & Pistol Association v. Corlett, No. 20-843 - Amicus Brief of 23 States

Thanks. | am well and hope you are.

Do you know if you'll be attending the meeting in Bozeman on 9-307?
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From: Emory Smith

To: Roysden, Beau

Subject: RE: New York State Rifle & Pistol Association v. Corlett, No. 20-843 - Amicus Brief of 23 States
Date: Friday, July 16, 2021 1:56:00 PM

Thanks. | am well and hope you are.

Do you know if you'll be attending the meeting in Bozeman on 9-307?
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From: Law & Economics Center

To: Emory Smith

Subject: Reminder - Invitation to Civil Justice Review of the Supreme Court’s 2020-2021 Term
Date: Friday, July 16, 2021 10:01:59 AM

Please join our live webinar, Civil Justice Review of the Supreme Court’s
2020-2021 Term, hosted by the Law & Economics Center at George Mason

University Antonin Scalia Law School.
Date: Friday, July 23, 2021
Time: 12:00 - 1:00 PM EDT

REGISTER NOW
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Our panel of experts, each with deep experience litigating before the US
Supreme Court, will provide analysis on some of the most important decisions
released by the Court across its past term. The panelists will particularly focus
on those cases decided by the Court that are most relevant for the future of civil
justice, those to which economic analysis was most influential, and those from
which we should expect the greatest economic impact or adjustment in business
activity.

Featured Speakers

Matt Gregory, Associate Attorney, Gibson, Dunn & Crutcher LLP
Sarah Harris, Partner, Williams & Connolly LLP

Andrew J. Pincus, Partner, Mayer Brown

Moderator: Donald J. Kochan, Professor of Law and Deputy Executive
Director of the Law & Economics Center, Antonin Scalia Law School at George
Mason University

Questions? Please contact Kaylie Wray at kwray2@gmu.edu or
703.993.9044.

To RSVP, please click Yes or No by July 23, 2021. We look forward to your
response.

REGISTRATION OPEN
Civil Justice Preview of the Supreme Court's 2021-2022 Term

Date: Friday, September 24, 2021
Time: 12:00 - 1:00 PM EDT

If you no longer want to receive emails from the Law & Economics Center, please Opt-Out.
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From: Law & Economics Center

To: Emory Smith

Subject: Reminder - Invitation to Civil Justice Review of the Supreme Court’s 2020-2021 Term
Date: Friday, July 16, 2021 10:01:59 AM

Please join our live webinar, Civil Justice Review of the Supreme Court’s
2020-2021 Term, hosted by the Law & Economics Center at George Mason

University Antonin Scalia Law School.
Date: Friday, July 23, 2021
Time: 12:00 - 1:00 PM EDT

REGISTER NOW
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Our panel of experts, each with deep experience litigating before the US
Supreme Court, will provide analysis on some of the most important decisions
released by the Court across its past term. The panelists will particularly focus
on those cases decided by the Court that are most relevant for the future of civil
justice, those to which economic analysis was most influential, and those from
which we should expect the greatest economic impact or adjustment in business
activity.

Featured Speakers

Matt Gregory, Associate Attorney, Gibson, Dunn & Crutcher LLP
Sarah Harris, Partner, Williams & Connolly LLP

Andrew J. Pincus, Partner, Mayer Brown

Moderator: Donald J. Kochan, Professor of Law and Deputy Executive
Director of the Law & Economics Center, Antonin Scalia Law School at George
Mason University

Questions? Please contact Kaylie Wray at kwray2@gmu.edu or
703.993.9044.

To RSVP, please click Yes or No by July 23, 2021. We look forward to your
response.

REGISTRATION OPEN
Civil Justice Preview of the Supreme Court's 2021-2022 Term

Date: Friday, September 24, 2021
Time: 12:00 - 1:00 PM EDT

If you no longer want to receive emails from the Law & Economics Center, please Opt-Out.
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From: Dave Flannery

To: Nasi, Michael J.; aminard@nmag.gov; Amy Smith; angela.levin@troutmansanders.com; apinson@law.ga.gov;
aspiller@ncdoj.gov; athomson@attorneygeneral.gov; attorney.general@alaska.gov; aweeks@catf.us;
bbrownell@HuntonAK.com; benjamin.carlisle@usdoj.gov; benjamin.flowers@ohioattorneygeneral.gov;
benna.solomon@cityofchicago.org; Bill.F.Cooper@Hawaii.gov; Brian.Lusignan@ag.ny.gov; bwright@cbf.org;
carrt@bouldercolorado.gov; chris.reitz@atg.wa.gov; christophe.courchesne@state.ma.us; cking@law.nyc.gov;
david.frankel@mass.gov; ddoniger@nrdc.org; drottenberg@atg.state.il.us; ecschilling@hollandhart.com;
elacour@ago.state.al.us; ELin@hunton.com; emily.nelson@atg.wa.gov; emtrisko7 @gmail.com;
eric.olson@coag.gov; Emory Smith; ggrace@awea.org; gmoore@balch.com; gschultz@riag.ri.gov;
hlearner@elpc.org; hstern@ag.nv.gov; james.kaste@wyo.gov; jbhoward@oag.state.md.us; jdennis@aee.net;
jduffy@catf.us; jeff.chanay@ag.ks.gov; jeremiah.langston@mt.gov; jeremy.maltz@bakerbotts.com;
joanne.spalding@sierraclub.org; john.lazzaretti@squirepb.com; john.sauer@ago.mo.gov;
johnsonkarpg@doj.state.wi.us; Joseph.Sclafani@governor.ms.gov; jrego@beneschlaw.com;
jsantini@parsonsbehle.com; jsegal@oag.state.md.us; judd.stone@oag.texas.gov; justin.lavene@nebraska.gov;
kalishd@bouldercolorado.gov; Kathy Beckett; kpoloncarz@cov.com; kristin.bronson@denvergov.org;
laura.jensen@maine.gov; Lindsay.S.See@wvago.gov; lisa.morelli@dol.Ips.state.nj.us;
liones@biologicaldiversity.org; llynch@nrdc.org; Loren.Alikhan@dc.gov; mack.mcguffey@troutman.com;
maiolson@nd.gov; masagsve@nd.gov; matthew.levine@ct.gov; maxwilliamson@williamsonlawpolicy.com;
mdelaquil@bakerlaw.com; meghan.greenfield@usdoj.gov; melissaholyoak@agutah.gov;
michael.bostrom@lacity.org; michael.myers@ag.ny.gov; misha.tseytlin@troutman.com;
mithun.mansinghani@oag.ok.gov; murrille@ag.louisiana.gov; mzody@parsonsbehle.com;
nicholas.bronni@arkansasag.gov; nick.persampieri@vermont.gov; paul.garrahan@doj.state.or.us;
peter.surdo@ag.state.mn.us; pkugelman@oag.state.va.us; Robert.Byrne@doj.ca.gov; rumoff@seia.org;
scott.keller@bakerbotts.com; scott.koschwitz@ct.gov; scott.schwarz@phila.gov; sean@donahuegoldberg.com;
sebyp@gtlaw.com; Skipp Kropp; steven.blair@state.sd.us; steven.wu@ag.ny.gov; supremectbriefs@usdoj.gov;
tha@texaspolicy.com; thomaspepe@pepenemire.com; timothy.sullivan@doj.ca.gov; tlorenzen@crowell.com;
tom.fisher@atg.in.gov; travis.mayo@ky.gov; TRVanBockern@hollandhart.com; tyler@consovoymccarthy.com;
valerie.edge@delaware.gov; Vincent.wagner@arkansasag.gov; wdbooth@michaelbest.com;
wenerg@michigan.gov; yroth@jonesday.com

Cc: Caughey, Jennifer; Kost, Lisa R.; Jason Bohrer; Milios, Danica

Subject: RE: North Dakota v. EPA, No. 20-1780, in the Supreme Court of the United States
Date: Friday, July 16, 2021 12:01:13 AM

Attachments: image002.png

The AEP Companies and the Indiana Energy Association do not oppose the filing of an amicus brief
by the Lignite Energy Council.

Dave Flannery
Steptoe & Johnson PLLC

P.O. Box 1588, Charleston, WV 25326-1588
Overnight

Chase Tower, 17th Floor
707 Virginia Street, East, Charleston, WV 25301

O: 304-353-8171 F: 304-353-8183 C: 304-539-1458

dave.flannery@steptoe-johnson.com
www.steptoe-johnson.com

‘& STEPTOE &
8] | JOHINSON.

ATTORMEYS AT LAW

From: Nasi, Michael J. <mnasi@jw.com>

Sent: Tuesday, July 13, 2021 6:11 PM

To: aminard@nmag.gov; Amy Smith <Amy.Smith@steptoe-johnson.com>;
angela.levin@troutmansanders.com; apinson@law.ga.gov; aspiller@ncdoj.gov;
athomson@attorneygeneral.gov; attorney.general@alaska.gov; aweeks@catf.us;
bbrownell@HuntonAK.com; benjamin.carlisle@usdoj.gov;
benjamin.flowers@ohioattorneygeneral.gov; benna.solomon@cityofchicago.org;
Bill.F.Cooper@Hawaii.gov; Brian.Lusighan@ag.ny.gov; bwright@cbf.org;
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carrt@bouldercolorado.gov; chris.reitz@atg.wa.gov; christophe.courchesne@state.ma.us;
cking@law.nyc.gov; Dave Flannery <Dave.Flannery@Steptoe-Johnson.com>;
david.frankel@mass.gov; ddoniger@nrdc.org; drottenberg@atg.state.il.us;
ecschilling@hollandhart.com; elacour@ago.state.al.us; ELin@hunton.com;
emily.nelson@atg.wa.gov; emtrisko7@gmail.com; eric.olson@coag.gov; esmith@scag.gov;
ggrace@awea.org; gmoore@balch.com; gschultz@riag.ri.gov; hlearner@elpc.org;
hstern@ag.nv.gov; james.kaste@wyo.gov; jphoward@oag.state.md.us; jdennis@aee.net;
jduffy@catf.us; jeff.chanay@ag.ks.gov; jeremiah.langston@mt.gov; jeremy.maltz@bakerbotts.com;
joanne.spalding@sierraclub.org; john.lazzaretti@squirepb.com; john.sauer@ago.mo.gov;
johnsonkarpg@doj.state.wi.us; Joseph.Sclafani@governor.ms.gov; jrego@beneschlaw.com;
jsantini@parsonsbehle.com; jsegal@oag.state.md.us; judd.stone@oag.texas.gov;
justin.lavene@nebraska.gov; kalishd@bouldercolorado.gov; Kathy Beckett <Kathy.Beckett@Steptoe-
Johnson.com>; kpoloncarz@cov.com; kristin.bronson@denvergov.org; laura.jensen@maine.gov;
Lindsay.S.See@wvago.gov; lisa.morelli@dol.lps.state.nj.us; ljones@biologicaldiversity.org;
llynch@nrdc.org; Loren.Alikhan@dc.gov; mack.mcguffey@troutman.com; maiolson@nd.gov;
masagsve@nd.gov; matthew.levine@ct.gov; maxwilliamson@williamsonlawpolicy.com;
mdelaquil@bakerlaw.com; meghan.greenfield@usdoj.gov; melissaholyoak@agutah.gov;
michael.bostrom@]Iacity.org; michael.myers@ag.ny.gov; misha.tseytlin@troutman.com;
mithun.mansinghani@oag.ok.gov; murrille@ag.louisiana.gov; mzody@parsonsbehle.com;
nicholas.bronni@arkansasag.gov; nick.persampieri@vermont.gov; paul.garrahan@doj.state.or.us;
peter.surdo@ag.state.mn.us; pkugelman@oag.state.va.us; Robert.Byrne@doj.ca.gov;
rumoff@seia.org; scott.keller@bakerbotts.com; scott.koschwitz@ct.gov; scott.schwarz@phila.gov;
sean@donahuegoldberg.com; sebyp@gtlaw.com; Skipp Kropp <Skipp.Kropp@Steptoe-
Johnson.com>; steven.blair@state.sd.us; steven.wu@ag.ny.gov; supremectbriefs@usdoj.gov;
tha@texaspolicy.com; thomaspepe@pepenemire.com; timothy.sullivan@doj.ca.gov;
tlorenzen@crowell.com; tom.fisher@atg.in.gov; travis.mayo@ky.gov;
TRVanBockern@hollandhart.com; tyler@consovoymccarthy.com; valerie.edge@delaware.gov;
Vincent.wagner@arkansasag.gov; wdbooth@michaelbest.com; wenerg@michigan.gov;
yroth@jonesday.com

Cc: Caughey, Jennifer <jcaughey@jw.com>; Kost, Lisa R. <lkost@jw.com>; Jason Bohrer
<JasonBohrer@lignite.com>; Milios, Danica <dmilios@jw.com>

Subject: RE: North Dakota v. EPA, No. 20-1780, in the Supreme Court of the United States

[EXTERNAL EMAIL] DO NOT CLICK links or attachments unless the sender is safe.

Counsel:

| serve as are counsel for the Lignite Energy Council (LEC) based in North Dakota. We intend to file
an amicus brief in support of North Dakota’s petition for certiorari referenced above. This email will
serve as your notice of that filing, pursuant to Supreme Court Rule 37.2(a).

As you all know, Rule 37.2(a) also requires potential amicus filers to obtain consent from all parties

prior to filing. We are aware that North Dakota has given blanket consent to all amicus filings in this
docket, and that the petitioners in Nos. 20-1530, 20-1531, and 20-1778 have given consent in their
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dockets as well.
Please advise whether your client will oppose the filing of our amicus brief.

Thank you for your attention to this detail. Do not hesitate to call myself or Lisa Kost (512-236-2217)
if you would like to discuss.

MICHAEL J. NASI
Partner, Environmental & Legislative Practice Group

>
'\W | Jackson Walker L.p

100 Congress Avenue, Ste. 1100
Austin, Texas 78701

(512) 236-2216 (direct)

(512) 391-2194 (fax)

(512) 736-9200 (cell)

Email: mnasi@jw.com
Web: www.jw.com/mnasi

Confidentiality: The information contained in this e-mail and any attachments is confidential and
privileged information and intended only for the use of the individual or entity to whom it is
addressed. This e-mail and any attachments are or may constitute information which is confidential
and privileged as an attorney-client communication and/or as attorney work product. If the reader
of this e-mail is not the intended recipient, or the employee or agent responsible to deliver this
communication to the intended recipient, you are hereby notified that any distribution, copying, or
use of this communication, electronic or otherwise, is strictly prohibited. Furthermore, we expressly
reserve and do not waive any privilege. If you have received this communication in error, please
notify us immediately by telephone, by reply to the sender via e-mail, or by e-mail to
“mnasi@jw.com”, and please delete this e-mail and any accompanying attachments from your in
box, recycle bin, and any other directory, file, or electronic storage. Thank you for your cooperation.

Steptoe & Johnson PLLC Note:

This e-mail and any attachments are confidential and may be protected by legal privilege. If you are not the intended recipient, be aware
that any disclosure, copying, distribution or use of this e-mail or any attachment is prohibited. If you have received this e-mail in error,
please notify us immediately by returning it to the sender and delete this copy from your system. Thank you for your cooperation.
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From: Emory Smith

To: Matthew Richardson

Subject: RE: George Mason Law and Economics Solicitors General Program
Date: Thursday, July 15, 2021 11:32:00 AM

Attachments: image002.png

Yes, | would. | believe that my office has or will approve my attendance. Please send me the agenda
when you have it.

Thanks.
Emory

J. Emory Smith, Jr.

Deputy Solicitor General
Office of the Attorney General
P.O. Box 11549

Columbia, SC 29211
803-734-3642 Direct

From: Matthew Richardson <mricha5@gmu.edu>

Sent: Thursday, July 15, 2021 11:30 AM

To: Emory Smith <ESmith@scag.gov>

Subject: George Mason Law and Economics Solicitors General Program

Dear Emory,
| hope this message finds you well. I'm reaching out to invite you to our next program which will be

held alongside our Federal Judges program in Bozeman, MT. As someone who has attended one of
the Law and Economic Center’s programs in the past | want to make sure you have first priority

because this is going to be a popular event!
Can you make it from Thursday, September 30 to Sunday, October 3?

As always, this event is free of charge and the LEC will cover your accommodations, group meals and
all reasonable transportation costs. You spouse or partner is welcome to join too!

| realize this program is some time away at the moment, but | wanted to offer you or one of your
deputies a spot before anyone else. Would you like to attend?

Many thanks,

Matt
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Matthew Richardson

Director of External Relations and Strategic Initiatives

George Mason University Antonin Scalia Law School

3301 Fairfax Drive | Arlington, VA 22201

Email: mricha5@gmu.edu / Phone: 202.802.3651 | masonlec.org/donate
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From: Matthew Richardson

To: Emory Smith

Subject: George Mason Law and Economics Solicitors General Program
Date: Thursday, July 15, 2021 11:29:55 AM

Attachments: image001.png

Dear Emory,

| hope this message finds you well. I'm reaching out to invite you to our next program which will be
held alongside our Federal Judges program in Bozeman, MT. As someone who has attended one of
the Law and Economic Center’s programs in the past | want to make sure you have first priority
because this is going to be a popular event!

Can you make it from Thursday, September 30 to Sunday, October 3?

As always, this event is free of charge and the LEC will cover your accommodations, group meals and
all reasonable transportation costs. You spouse or partner is welcome to join too!

| realize this program is some time away at the moment, but | wanted to offer you or one of your
deputies a spot before anyone else. Would you like to attend?

Many thanks,

Matt

Matthew Richardson

Director of External Relations and Strategic Initiatives

George Mason University Antonin Scalia Law School

3301 Fairfax Drive | Arlington, VA 22201

Email: mricha5@gmu.edu / Phone: 202.802.3651 | masonlec.org/donate
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From: Matthew Richardson

To: Emory Smith

Subject: George Mason Law and Economics Solicitors General Program
Date: Thursday, July 15, 2021 11:29:55 AM

Attachments: image001.png

Dear Emory,

| hope this message finds you well. I'm reaching out to invite you to our next program which will be
held alongside our Federal Judges program in Bozeman, MT. As someone who has attended one of
the Law and Economic Center’s programs in the past | want to make sure you have first priority
because this is going to be a popular event!

Can you make it from Thursday, September 30 to Sunday, October 3?

As always, this event is free of charge and the LEC will cover your accommodations, group meals and
all reasonable transportation costs. You spouse or partner is welcome to join too!

| realize this program is some time away at the moment, but | wanted to offer you or one of your
deputies a spot before anyone else. Would you like to attend?

Many thanks,

Matt

Matthew Richardson

Director of External Relations and Strategic Initiatives

George Mason University Antonin Scalia Law School

3301 Fairfax Drive | Arlington, VA 22201

Email: mricha5@gmu.edu / Phone: 202.802.3651 | masonlec.org/donate
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From: Sean Donahue

To: Nasi, Michael J.
Cc: aminard@nmag.gov; Amy.Smith@steptoe-johnson.com; angela.levin@troutmansanders.com;

apinson@law.ga.gov; aspiller@ncdoj.gov; athomson@attorneygeneral.gov; attorney.general@alaska.gov;
aweeks@catf.us; bbrownell@HuntonAK.com; benjamin.carlisle@usdoj.gov;
benjamin.flowers@ohioattorneygeneral.gov; benna.solomon@cityofchicago.org; Bill.F.Cooper@Hawaii.gov;
Brian.Lusignan@ag.ny.gov; bwright@cbf.org; carrt@bouldercolorado.gov; chris.reitz@atg.wa.gov;
christophe.courchesne@state.ma.us; cking@law.nyc.gov; dave.flannery@steptoe-johnson.com;
david.frankel@mass.gov; ddoniger@nrdc.org; drottenberg@atg.state.il.us; ecschilling@hollandhart.com;
elacour@ago.state.al.us; ELin@hunton.com; emily.nelson@atg.wa.gov; emtrisko7 @gmail.com;
eric.olson@coag.gov; Emory Smith; ggrace@awea.org; gmoore@balch.com; gschultz@riag.ri.gov;
hlearner@elpc.org; hstern@ag.nv.gov; james.kaste@wyo.gov; jbhoward@oag.state.md.us; jdennis@aee.net;
jduffy@catf.us; jeff.chanay@ag.ks.gov; jeremiah.langston@mt.gov; jeremy.maltz@bakerbotts.com;
joanne.spalding@sierraclub.org; john.lazzaretti@squirepb.com; john.sauer@ago.mo.gov;
johnsonkarpg@doj.state.wi.us; Joseph.Sclafani@governor.ms.gov; jrego@beneschlaw.com;
jsantini@parsonsbehle.com; jsegal@oag.state.md.us; judd.stone@oag.texas.gov; justin.lavene@nebraska.gov;
kalishd@bouldercolorado.gov; kathy.beckett@steptoe-johnson.com; kpoloncarz@cov.com;
kristin.bronson@denvergov.org; laura.jensen@maine.gov; Lindsay.S.See@wvago.gov;
lisa.morelli@dol.Ips.state.nj.us; ljones@biologicaldiversity.org; llynch@nrdc.org; Loren.Alikhan@dc.gov;
mack.mcguffey@troutman.com; maiolson@nd.gov; masagsve@nd.gov; matthew.levine@ct.gov;
maxwilliamson@williamsonlawpolicy.com; mdelaquil@bakerlaw.com; meghan.greenfield@usdoj.gov;
melissaholyoak@agutah.gov; michael.bostrom@lacity.org; michael.myers@ag.ny.gov;
misha.tseytlin@troutman.com; mithun.mansinghani@oag.ok.gov; murrille@ag.louisiana.gov;
mzody@parsonsbehle.com; nicholas.bronni@arkansasag.gov; nick.persampieri@vermont.gov;
paul.garrahan@doj.state.or.us; peter.surdo@ag.state.mn.us; pkugelman@oag.state.va.us;
Robert.Byrne@doj.ca.gov; rumoff@seia.org; scott.keller@bakerbotts.com; scott.koschwitz@ct.gov;
scott.schwarz@phila.gov; sebyp@gtlaw.com; skipp.kropp@steptoe-johnson.com; steven.blair@state.sd.us;
steven.wu@ag.ny.gov; supremectbriefs@usdoj.gov; tha@texaspolicy.com; thomaspepe@pepenemire.com;
timothy.sullivan@doj.ca.gov; tlorenzen@crowell.com; tom.fisher@atg.in.gov; travis.mayo@ky.gov;
TRVanBockern@hollandhart.com; tyler@consovoymccarthy.com; valerie.edge@delaware.gov;
Vincent.wagner@arkansasag.gov; wdbooth@michaelbest.com; wenerg@michigan.gov; yroth@jonesday.com;

Caughey, Jennifer; Kost, Lisa R.; Jason Bohrer; Milios, Danica

Subject: Re: North Dakota v. EPA, No. 20-1780, in the Supreme Court of the United States
Date: Thursday, July 15, 2021 11:05:15 AM
Hi Michael:

The following parties consent to the filing of an amicus brief by the Lignite Energy Council
in support of North Dakota's cert petition:

American Lung Association, American Public Health Association, Appalachian Mountain
Club, Center for Biological Diversity, Chesapeake Bay Foundation,
Clean Air Council, Clean Wisconsin, Conservation Law Foundation, EnvironmentalDefense
Fund, Environmental Law & Policy Center, Minnesota Center for
Environmental Advocacy, Natural Resources Defense Council, and the Sierra Club.

Best regards,
Sean

On Tue, Jul 13, 2021 at 6:11 PM Nasi, Michael J. <mnasi@jw.com> wrote:

Counsel:

I serve as are counsel for the Lignite Energy Council (LEC) based in North Dakota. We
intend to file an amicus brief in support of North Dakota’s petition for certiorari referenced
above. This email will serve as your notice of that filing, pursuant to Supreme Court Rule
37.2(a).
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As you all know, Rule 37.2(a) also requires potential amicus filers to obtain consent from all
parties prior to filing. We are aware that North Dakota has given blanket consent to all
amicus filings in this docket, and that the petitioners in Nos. 20-1530, 20-1531, and 20-1778
have given consent in their dockets as well.

Please advise whether your client will oppose the filing of our amicus brief.

Thank you for your attention to this detail. Do not hesitate to call myself or Lisa Kost (512-
236-2217) if you would like to discuss.

MICHAEL J. NASI

Partner, Environmental & Legislative Practice Group

&
\W | Jackson Walker LLp

100 Congress Avenue, Ste. 1100
Austin, Texas 78701

(512) 236-2216 (direct)

(512) 391-2194 (fax)

(512) 736-9200 (cell)

Email: mnasi@jw.com

Web: www.jw.com/mnasi

Confidentiality: The information contained in this e-mail and any attachments is
confidential and privileged information and intended only for the use of the individual or
entity to whom it is addressed. This e-mail and any attachments are or may constitute
information which is confidential and privileged as an attorney-client communication and/or
as attorney work product. If the reader of this e-mail is not the intended recipient, or the
employee or agent responsible to deliver this communication to the intended recipient, you
are hereby notified that any distribution, copying, or use of this communication, electronic
or otherwise, is strictly prohibited. Furthermore, we expressly reserve and do not waive any
privilege. If you have received this communication in error, please notify us immediately by
telephone, by reply to the sender via e-mail, or by e-mail to “mnasi@jw.com”, and please
delete this e-mail and any accompanying attachments from your in box, recycle bin, and any
other directory, file, or electronic storage. Thank you for your cooperation.
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Sean H. Donahue

Donahue, Goldberg & Littleton
1008 Pennsylvania Ave., SE
Washington, D.C. 20003

Tel: (202) 277-7085

NOTICE

This e-mail and any attachments may contain confidential or privileged information or
attorney work product. If you are not the intended recipient, any retention, distribution or
copying of this e-mail and any attachments is unauthorized. If you have received this e-mail in

error, please notify me at the number above and delete the message and any attachments.
Thank you.
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From: Myers, Michael

To: Nasi, Michael J.; aminard@nmag.gov; Amy.Smith@steptoe-johnson.com; angela.levin@troutmansanders.com;
apinson@law.ga.gov; aspiller@ncdoj.gov; athomson@attorneygeneral.gov; attorney.general@alaska.gov;
aweeks@catf.us; bbrownell@HuntonAK.com; benjamin.carlisle@usdoj.gov;
benjamin.flowers@ohioattorneygeneral.gov; benna.solomon@cityofchicago.org; Bill.F.Cooper@Hawaii.gov;
Lusignan, Brian; bwright@cbf.org; carrt@bouldercolorado.gov; chris.reitz@atg.wa.gov;
christophe.courchesne@state.ma.us; cking@law.nyc.gov; dave.flannery@steptoe-johnson.com;
david.frankel@mass.gov; ddoniger@nrdc.org; drottenberg@atg.state.il.us; ecschilling@hollandhart.com;
elacour@ago.state.al.us; ELin@hunton.com; emily.nelson@atg.wa.gov; emtrisko7@gmail.com; Eric.Olson; Emory
Smith; ggrace@awea.org; gmoore@balch.com; gschultz@riag.ri.gov; hlearner@elpc.org; hstern@ag.nv.gov;
james.kaste@wyo.gov; jbhoward@oag.state.md.us; jdennis@aee.net; jduffy@catf.us; jeff.chanay@ag.ks.gov;
jeremiah.langston@mt.gov; jeremy.maltz@bakerbotts.com; joanne.spalding@sierraclub.org;
john.lazzaretti@squirepb.com; john.sauer@ago.mo.gov; johnsonkarpg@doj.state.wi.us;
Joseph.Sclafani@governor.ms.gov; jrego@beneschlaw.com; jsantini@parsonsbehle.com;
jsegal@oag.state.md.us; judd.stone@oag.texas.gov; justin.lavene@nebraska.gov; kalishd@bouldercolorado.gov;
kathy.beckett@steptoe-johnson.com; kpoloncarz@cov.com; kristin.bronson@denvergov.org;
laura.jensen@maine.gov; Lindsay.S.See@wvago.gov; lisa.morelli@dol.Ips.state.nj.us;
liones@biologicaldiversity.org; llynch@nrdc.org; Loren.Alikhan@dc.gov; mack.mcguffey@troutman.com;
maiolson@nd.gov; masagsve@nd.gov; matthew.levine@ct.gov; maxwilliamson@williamsonlawpolicy.com;
mdelaquil@bakerlaw.com; meghan.greenfield@usdoj.gov; melissaholyoak@agutah.gov;
michael.bostrom@lacity.org; misha.tseytlin@troutman.com; mithun.mansinghani@oag.ok.gov;
murrille@ag.louisiana.gov; mzody@parsonsbehle.com; nicholas.bronni@arkansasag.gov;
nick.persampieri@vermont.gov; paul.garrahan@doj.state.or.us; peter.surdo@ag.state.mn.us;
pkugelman@oag.state.va.us; Robert.Byrne@doj.ca.gov; rumoff@seia.org; scott.keller@bakerbotts.com;
scott.koschwitz@ct.gov; scott.schwarz@phila.gov; sean@donahuegoldberg.com; sebyp@gtlaw.com;
skipp.kropp@steptoe-johnson.com; steven.blair@state.sd.us; Wu, Steven; supremectbriefs@usdoj.gov;
tha@texaspolicy.com; thomaspepe@pepenemire.com; timothy.sullivan@doj.ca.gov; tlorenzen@crowell.com;
tom.fisher@atg.in.gov; travis.mayo@ky.gov; TRVanBockern@hollandhart.com; tyler@consovoymccarthy.com;
valerie.edge@delaware.gov; Vincent.wagner@arkansasag.gov; wdbooth@michaelbest.com;
wenerg@michigan.gov; yroth@jonesday.com

Cc: Caughey, Jennifer; Kost, Lisa R.; Jason Bohrer; Milios, Danica
Subject: RE: North Dakota v. EPA, No. 20-1780, in the Supreme Court of the United States
Date: Thursday, July 15, 2021 10:55:20 AM

The States and local governments that are petitioners in the D.C. Circuit litigation do not oppose the
Lignite Energy Council’s proposed amicus filing in the Supreme Court.

Michael J. Myers

Senior Counsel

Environmental Protection Bureau
New York State Attorney General
The Capitol

Albany, NY 12224

(518) 776-2382

(518) 937-3148 (work cell)

michael.myers@ag.ny.gov

From: Nasi, Michael J. <mnasi@jw.com>

Sent: Tuesday, July 13, 2021 6:11 PM

To: aminard@nmag.gov; Amy.Smith@steptoe-johnson.com; angela.levin@troutmansanders.com;
apinson@law.ga.gov; aspiller@ncdoj.gov; athomson@attorneygeneral.gov;
attorney.general@alaska.gov; aweeks@catf.us; bbrownell@HuntonAK.com;
benjamin.carlisle@usdoj.gov; benjamin.flowers@ohioattorneygeneral.gov;
benna.solomon@cityofchicago.org; Bill.F.Cooper@Hawaii.gov; Lusignan, Brian
<Brian.Lusignan@ag.ny.gov>; bwright@cbf.org; carrt@bouldercolorado.gov; chris.reitz@atg.wa.gov;
christophe.courchesne@state.ma.us; cking@law.nyc.gov; dave.flannery@steptoe-johnson.com;
david.frankel@mass.gov; ddoniger@nrdc.org; drottenberg@atg.state.il.us;
ecschilling@hollandhart.com; elacour@ago.state.al.us; ELin@hunton.com;
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emily.nelson@atg.wa.gov; emtrisko7@gmail.com; Eric.Olson <Eric.Olson@coag.gov>;
esmith@scag.gov; ggrace@awea.org; gmoore@balch.com; gschultz@riag.ri.gov; hlearner@elpc.org;
hstern@ag.nv.gov; james.kaste@wyo.gov; jphoward@oag.state.md.us; jdennis@aee.net;
jduffy@catf.us; jeff.chanay@ag.ks.gov; jeremiah.langston@mt.gov; jeremy.maltz@bakerbotts.com;
joanne.spalding@sierraclub.org; john.lazzaretti@squirepb.com; john.sauer@ago.mo.gov;
johnsonkarpg@doj.state.wi.us; Joseph.Sclafani@governor.ms.gov; jrego@beneschlaw.com;
jsantini@parsonsbehle.com; jsegal@oag.state.md.us; judd.stone@oag.texas.gov;
justin.lavene@nebraska.gov; kalishd@bouldercolorado.gov; kathy.beckett@steptoe-johnson.com;
kpoloncarz@cov.com; kristin.bronson@denvergov.org; laura.jensen@maine.gov;
Lindsay.S.See@wvago.gov; lisa.morelli@dol.lps.state.nj.us; ljones@biologicaldiversity.org;
llynch@nrdc.org; Loren.Alikhan@dc.gov; mack.mcguffey@troutman.com; maiolson@nd.gov;
masagsve@nd.gov; matthew.levine@ct.gov; maxwilliamson@williamsonlawpolicy.com;
mdelaquil@bakerlaw.com; meghan.greenfield@usdoj.gov; melissaholyoak@agutah.gov;
michael.bostrom@]lacity.org; Myers, Michael <Michael.Myers@ag.ny.gov>;
misha.tseytlin@troutman.com; mithun.mansinghani@oag.ok.gov; murrille@ag.louisiana.gov;
mzody@parsonsbehle.com; nicholas.bronni@arkansasag.gov; nick.persampieri@vermont.gov;
paul.garrahan@doj.state.or.us; peter.surdo@ag.state.mn.us; pkugelman@oag.state.va.us;
Robert.Byrne@doj.ca.gov; rumoff@seia.org; scott.keller@bakerbotts.com; scott.koschwitz@ct.gov;
scott.schwarz@phila.gov; sean@donahuegoldberg.com; sebyp@gtlaw.com; skipp.kropp@steptoe-
johnson.com; steven.blair@state.sd.us; Wu, Steven <Steven.Wu@ag.ny.gov>;
supremectbriefs@usdoj.gov; tha@texaspolicy.com; thomaspepe@pepenemire.com;
timothy.sullivan@doj.ca.gov; tlorenzen@crowell.com; tom.fisher@atg.in.gov; travis.mayo@ky.gov;
TRVanBockern@hollandhart.com; tyler@consovoymccarthy.com; valerie.edge@delaware.gov;
Vincent.wagner@arkansasag.gov; wdbooth@michaelbest.com; wenerg@michigan.gov;
yroth@jonesday.com

Cc: Caughey, Jennifer <jcaughey@jw.com>; Kost, Lisa R. <lkost@jw.com>; Jason Bohrer
<JasonBohrer@lignite.com>; Milios, Danica <dmilios@jw.com>

Subject: RE: North Dakota v. EPA, No. 20-1780, in the Supreme Court of the United States

[[EXTERNAL]

Counsel:

| serve as are counsel for the Lignite Energy Council (LEC) based in North Dakota. We intend to file
an amicus brief in support of North Dakota’s petition for certiorari referenced above. This email will
serve as your notice of that filing, pursuant to Supreme Court Rule 37.2(a).

As you all know, Rule 37.2(a) also requires potential amicus filers to obtain consent from all parties
prior to filing. We are aware that North Dakota has given blanket consent to all amicus filings in this
docket, and that the petitioners in Nos. 20-1530, 20-1531, and 20-1778 have given consent in their
dockets as well.

Please advise whether your client will oppose the filing of our amicus brief.

Thank you for your attention to this detail. Do not hesitate to call myself or Lisa Kost (512-236-2217)
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if you would like to discuss.

MICHAEL J. NASI
Partner, Environmental & Legislative Practice Group

&
'\W | Jackson Walker LLp

100 Congress Avenue, Ste. 1100
Austin, Texas 78701

(512) 236-2216 (direct)

(512) 391-2194 (fax)

(512) 736-9200 (cell)

Email: mnasi@jw.com

Web: www.jw.com/mnasi

Confidentiality: The information contained in this e-mail and any attachments is confidential and
privileged information and intended only for the use of the individual or entity to whom it is
addressed. This e-mail and any attachments are or may constitute information which is confidential
and privileged as an attorney-client communication and/or as attorney work product. If the reader
of this e-mail is not the intended recipient, or the employee or agent responsible to deliver this
communication to the intended recipient, you are hereby notified that any distribution, copying, or
use of this communication, electronic or otherwise, is strictly prohibited. Furthermore, we expressly
reserve and do not waive any privilege. If you have received this communication in error, please
notify us immediately by telephone, by reply to the sender via e-mail, or by e-mail to
“mnasi@jw.com”, and please delete this e-mail and any accompanying attachments from your in
box, recycle bin, and any other directory, file, or electronic storage. Thank you for your cooperation.

IMPORTANT NOTICE: This e-mail, including any attachments, may be confidential,
privileged or otherwise legally protected. It is intended only for the addressee. If you received
this e-mail in error or from someone who was not authorized to send it to you, do not
disseminate, copy or otherwise use this e-mail or its attachments. Please notify the sender
immediately by reply e-mail and delete the e-mail from your system.
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From: Nasi, Michael J.

To: aminard@nmag.gov; Amy.Smith@steptoe-johnson.com; angela.levin@troutmansanders.com;
apinson@law.ga.gov; aspiller@ncdoj.gov; athomson@attorneygeneral.gov; attorney.general@alaska.gov;
aweeks@catf.us; bbrownell@HuntonAK.com; benjamin.carlisle@usdoj.gov;
benjamin.flowers@ohioattorneygeneral.gov; benna.solomon@cityofchicago.org; Bill.F.Cooper@Hawaii.gov;
Brian.Lusignan@ag.ny.gov; bwright@cbf.org; carrt@bouldercolorado.gov; chris.reitz@atg.wa.gov;
christophe.courchesne@state.ma.us; cking@law.nyc.gov; dave.flannery@steptoe-johnson.com;
david.frankel@mass.gov; ddoniger@nrdc.org; drottenberg@atg.state.il.us; ecschilling@hollandhart.com;
elacour@ago.state.al.us; ELin@hunton.com; emily.nelson@atg.wa.gov; emtrisko7 @gmail.com;
eric.olson@coag.gov; Emory Smith; ggrace@awea.org; gmoore@balch.com; gschultz@riag.ri.gov;
hlearner@elpc.org; hstern@ag.nv.gov; james.kaste@wyo.gov; jbhoward@oag.state.md.us; jdennis@aee.net;
jduffy@catf.us; jeff.chanay@ag.ks.gov; jeremiah.langston@mt.gov; jeremy.maltz@bakerbotts.com;
joanne.spalding@sierraclub.org; john.lazzaretti@squirepb.com; john.sauer@ago.mo.gov;
johnsonkarpg@doj.state.wi.us; Joseph.Sclafani@governor.ms.gov; jrego@beneschlaw.com;
jsantini@parsonsbehle.com; jsegal@oag.state.md.us; judd.stone@oag.texas.gov; justin.lavene@nebraska.gov;
kalishd@bouldercolorado.gov; kathy.beckett@steptoe-johnson.com; kpoloncarz@cov.com;
kristin.bronson@denvergov.org; laura.jensen@maine.gov; Lindsay.S.See@wvago.gov;
lisa.morelli@dol.Ips.state.nj.us; ljones@biologicaldiversity.org; llynch@nrdc.org; Loren.Alikhan@dc.gov;
mack.mcguffey@troutman.com; maiolson@nd.gov; masagsve@nd.gov; matthew.levine@ct.gov;
maxwilliamson@williamsonlawpolicy.com; mdelaquil@bakerlaw.com; meghan.greenfield@usdoj.gov;
melissaholyoak@agutah.gov; michael.bostrom@lacity.org; michael.myers@ag.ny.gov;
misha.tseytlin@troutman.com; mithun.mansinghani@oag.ok.gov; murrille@ag.louisiana.gov;
mzody@parsonsbehle.com; nicholas.bronni@arkansasag.gov; nick.persampieri@vermont.gov;
paul.garrahan@doj.state.or.us; peter.surdo@ag.state.mn.us; pkugelman@oag.state.va.us;
Robert.Byrne@doj.ca.gov; rumoff@seia.org; scott.keller@bakerbotts.com; scott.koschwitz@ct.gov;
scott.schwarz@phila.gov; sean@donahuegoldberg.com; sebyp@gtlaw.com; skipp.kropp@steptoe-johnson.com;
steven.blair@state.sd.us; steven.wu@ag.ny.gov; supremectbriefs@usdoj.gov; tha@texaspolicy.com;
thomaspepe@pepenemire.com; timothy.sullivan@doj.ca.gov; tlorenzen@crowell.com; tom.fisher@atg.in.gov;
travis.mayo@ky.gov; TRVanBockern@hollandhart.com; tyler@consovoymccarthy.com;
valerie.edge@delaware.gov; Vincent.wagner@arkansasag.gov; wdbooth@michaelbest.com;
wenerg@michigan.gov; yroth@jonesday.com

Cc: Caughey, Jennifer; Kost, Lisa R.; Jason Bohrer; Milios, Danica

Subject: RE: North Dakota v. EPA, No. 20-1780, in the Supreme Court of the United States
Date: Tuesday, July 13, 2021 6:11:35 PM

Counsel:

| serve as are counsel for the Lignite Energy Council (LEC) based in North Dakota. We intend to file
an amicus brief in support of North Dakota’s petition for certiorari referenced above. This email will
serve as your notice of that filing, pursuant to Supreme Court Rule 37.2(a).

As you all know, Rule 37.2(a) also requires potential amicus filers to obtain consent from all parties
prior to filing. We are aware that North Dakota has given blanket consent to all amicus filings in this
docket, and that the petitioners in Nos. 20-1530, 20-1531, and 20-1778 have given consent in their
dockets as well.

Please advise whether your client will oppose the filing of our amicus brief.

Thank you for your attention to this detail. Do not hesitate to call myself or Lisa Kost (512-236-2217)
if you would like to discuss.

MICHAEL J. NASI
Partner, Environmental & Legislative Practice Group

%
'\W | Jackson Walker L.p

100 Congress Avenue, Ste. 1100
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Austin, Texas 78701
(512) 236-2216 (direct)
(512) 391-2194 (fax)
(512) 736-9200 (cell)
Email: mnasi@jw.com

Web: www.jw.com/mnasi

Confidentiality: The information contained in this e-mail and any attachments is confidential and
privileged information and intended only for the use of the individual or entity to whom it is
addressed. This e-mail and any attachments are or may constitute information which is confidential
and privileged as an attorney-client communication and/or as attorney work product. If the reader
of this e-mail is not the intended recipient, or the employee or agent responsible to deliver this
communication to the intended recipient, you are hereby notified that any distribution, copying, or
use of this communication, electronic or otherwise, is strictly prohibited. Furthermore, we expressly
reserve and do not waive any privilege. If you have received this communication in error, please
notify us immediately by telephone, by reply to the sender via e-mail, or by e-mail to
“mnasi@jw.com”, and please delete this e-mail and any accompanying attachments from your in
box, recycle bin, and any other directory, file, or electronic storage. Thank you for your cooperation.
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From: Law & Economics Center

To: Emory Smith

Subject: Ending the Academic Year with a Bang!
Date: Friday, July 2, 2021 1:21:25 PM

High Res LEC logo

Happy 4th of July!! The Law and Economics Center (LEC) at George
Mason University Antonin Scalia Law School finished up the 2020-21
academic year with an incredible 65 programs. We look forward to
building our momentum even more in the coming year!

Our team has been working hard in May and June having held 12 in-
person events with a combined attendance of over 65 judges, more
than 125 law professors and academics, and more than 50 state
solicitors general and attorneys general office attorneys. Due to
continued restrictions on Capitol Hill, we continued in a virtual setting
for our Academy briefing on the effect of NEPA and other permitting
requirements on “Green Energy” projects, infrastructure plans, and
other development projects.

If you couldn’t join us for these recent events, there are still many new
opportunities coming up in the next few months. The LEC will hold 3
in-person events in August and 4 in-person events in September,
where we expect hundreds of state and federal judges, more than 85
law professors and other academics, and dozens of attorneys from
state attorneys general and solicitors general offices to attend. Check
out our upcoming Supreme Court Review and Preview webinars in
July and September as well. And, we also have more than 20
additional in-person events throughout the Fall!

Here are some highlights about the May and June 2021 in-person
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events:

9 papers were presented in-person at the Research
Roundtable on Governance, Liberty, and Prosperity for American
Indians in Bozeman, Montana, co-sponsored with the Hoover
Institution’s Project on Renewing Indigenous Economies. In
addition to the paper authors, an additional 11 professors
participated in the research roundtable as commentators.

6 original, commissioned papers were presented in-person at
our Research Roundtable on Public Nuisance Litigation in Amelia
Island, Florida. In addition to the paper authors, an additional 7
professors participated in the research roundtable as
commentators.

24 attorneys from state attorneys general and solicitors
general offices attended in-person our Public Law, Economics
and Policy Institute in Amelia Island, Florida.

40 law professors attended in-person for our new LEC

Workshop for L aw Professors on the Introduction to the

Economics of Information, Advertising, Privacy, and Data
Security in Amelia Island, Florida. This workshop was held as part

of our Program on Economics & Privacy (PEP).

7 attorneys from state attorneys general offices attended in-

person our AGEP Workshop on the Economics of Information,
Advertising & Privacy, at Scalia Law School in Arlington, Virginia.

More than 30 attorneys, government officials, and
policymakers attended in-person PEP’s Ninth Annual
Symposium on the Law & Economics of Privacy & Data Security
in Arlington, Virginia. The Symposium featured a fireside chat with
FTC Commissioner Noah Phillips and a luncheon keynote from
Jon Fasman, The Economist's US Digital Editor.

17 judges attended in-person our Beaver Creek Colloquium in
Colorado — part of our Judge Douglas H. Ginsburg Colloquium
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Series. The Judge Ginsburg Colloquia are uniquely devoted to
diverse and intellectually engaging topics, such as ‘Six Myths
About Free Markets’ and ‘Economic Growth, Income Inequality,
and the Rule of Law’ taught by seminal figures in law, economics,
and related disciplines.

« 21 judges attended in-person our Public Law: Economic
Concepts and Cases in Beaver Creek, Colorado.

« 11 judges attended in-person our Antitrust Economics Institute
for Federal Judges in Charleston, South Carolina, co-sponsored
with Scalia Law’s Global Antitrust Institute.

« 17 judges attended in-person our new Judicial Seminar on

American Law and the Political Economy of Economic Freedom,
co-sponsored with the Liberty Fund in Avon, Colorado.

« 9 original, commissioned papers were presented in-person at
the Research Roundtable on Capitalism and the Rule of Law in
Avon, Colorado, part of a new large-scale LEC educational and
research project. In addition to the paper authors, an additional 12
professors participated in the research roundtable as
commentators.

« 22 attorneys from state solicitors general offices attended in-

person the Public Law, Economics, and Policy Institute for
Solicitors General in Avon, Colorado.

Our recent Congressional Civil Justice Academy briefings have
included (video available at each link):

« Do NEPA and Other Permitting Requirement Doom Green Energy
and Infrastructure Plans?

« Climate Change, Torts, State L aw, and Congress: A Discussion of
the April 1, 2021 Second Circuit Decision in City of New York v
Chevron Corp

« The First Amendment, Section 230, and Content Moderation

You can learn more about other past events or upcoming
programs, including about our most recent webinars and
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podcasts, by visiting MasonLEC.org.

Upcoming Events

July 23, 2021 — Academy Briefing: Civil Justice Review of the
Supreme Court’s 2020-21 Term, Virtual

August 7 — 13, 2021 — Advanced Law & Economics Institute for
Judges, White Sulphur Springs, WV

August 8 — 13, 2021 — Judicial Seminar on the Political Economy

of Economic Freedom, White Sulphur Springs, WV
August 27, 2021 — Eleventh Henry G. Manne Faculty Forum,

Arlington, VA

September 9 — 13, 2021 — Forum on the Economic & Legal
Foundations of Capitalism, with Nobel laureate Vernon Smith,

Laguna Beach, CA
September 19 — 22, 2021 — Research Roundtable on Capitalism

and the Rule of Law, Chicago, IL

September 24, 2021 — Academy Briefing: Civil Justice Preview of

the Supreme Court’s 2021-22 Term, Virtual
September 26 — October 2, 2021 — Sage Lodge Colloquium, Pray,

MT

October 3 — 8, 2021 — Economics Institute for Judges, Arlington,
VA

October 3 — 8, 2021 — Judicial Seminar on the Political Economy
of Economic Freedom, Washington, DC

October 17 — 23, 2021 — Public Law: Economic Concepts and
Cases, White Sulphur Springs, WV

October 24 — 26, 2021- Symposium on Novel Liability Theories
and the Incentives Driving Them: Public Nuisance, Municipality
and Other Public Entity Litigation, and Government Settlements,
Nashville, TN

October 27 — 29, 2021 — Sixteenth Meeting of the American
College of Business Court Judges, Jackson, MS

November 7 — 12, 2021 — Economics Institute for Judges,
Arlington, VA

November 14 — 17, 2021 - Fifteenth Annual Judicial Symposium
on Civil Justice Issues, Charleston, SC

November 17 — 21, 2021 — CapLaw Forum on the Economics &
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Law of Woke Capitalism, Charleston, SC

« December 1 — 3, 2021 — Public Policy Conference on Capitalism
and the Rule of Law, Washington, DC

« December 4 — 10, 2021 — Palm Beach Colloquium, Palm Beach,
FL

« December 12 — 18, 2021 — Advanced Law and Economics

Institute for Judges, Naples, FL

Onward and Upward!

Henry N. Butler

Professor of Law

Executive Director, Law & Economics Center
Antonin Scalia Law School

George Mason University

Arlington, VA 22201

hnbutler@gmu.edu

703-993-8644

224-330-0540 (mobile)

If you do not wish to receive future emails from Law & Economics Center, click here to opt-out.

Law & Economics Center | George Mason University School of Law | 3301 Fairfax Drive, Ste. 440 | Arlington | VA | 22201 |
US | 703.993.8040
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From: Law & Economics Center

To: Emory Smith

Subject: Ending the Academic Year with a Bang!
Date: Friday, July 2, 2021 1:21:25 PM

High Res LEC logo

Happy 4th of July!! The Law and Economics Center (LEC) at George
Mason University Antonin Scalia Law School finished up the 2020-21
academic year with an incredible 65 programs. We look forward to
building our momentum even more in the coming year!

Our team has been working hard in May and June having held 12 in-
person events with a combined attendance of over 65 judges, more
than 125 law professors and academics, and more than 50 state
solicitors general and attorneys general office attorneys. Due to
continued restrictions on Capitol Hill, we continued in a virtual setting
for our Academy briefing on the effect of NEPA and other permitting
requirements on “Green Energy” projects, infrastructure plans, and
other development projects.

If you couldn’t join us for these recent events, there are still many new
opportunities coming up in the next few months. The LEC will hold 3
in-person events in August and 4 in-person events in September,
where we expect hundreds of state and federal judges, more than 85
law professors and other academics, and dozens of attorneys from
state attorneys general and solicitors general offices to attend. Check
out our upcoming Supreme Court Review and Preview webinars in
July and September as well. And, we also have more than 20
additional in-person events throughout the Fall!

Here are some highlights about the May and June 2021 in-person
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events:

9 papers were presented in-person at the Research
Roundtable on Governance, Liberty, and Prosperity for American
Indians in Bozeman, Montana, co-sponsored with the Hoover
Institution’s Project on Renewing Indigenous Economies. In
addition to the paper authors, an additional 11 professors
participated in the research roundtable as commentators.

6 original, commissioned papers were presented in-person at
our Research Roundtable on Public Nuisance Litigation in Amelia
Island, Florida. In addition to the paper authors, an additional 7
professors participated in the research roundtable as
commentators.

24 attorneys from state attorneys general and solicitors
general offices attended in-person our Public Law, Economics
and Policy Institute in Amelia Island, Florida.

40 law professors attended in-person for our new LEC

Workshop for L aw Professors on the Introduction to the

Economics of Information, Advertising, Privacy, and Data
Security in Amelia Island, Florida. This workshop was held as part

of our Program on Economics & Privacy (PEP).

7 attorneys from state attorneys general offices attended in-

person our AGEP Workshop on the Economics of Information,
Advertising & Privacy, at Scalia Law School in Arlington, Virginia.

More than 30 attorneys, government officials, and
policymakers attended in-person PEP’s Ninth Annual
Symposium on the Law & Economics of Privacy & Data Security
in Arlington, Virginia. The Symposium featured a fireside chat with
FTC Commissioner Noah Phillips and a luncheon keynote from
Jon Fasman, The Economist's US Digital Editor.

17 judges attended in-person our Beaver Creek Colloquium in
Colorado — part of our Judge Douglas H. Ginsburg Colloquium
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Series. The Judge Ginsburg Colloquia are uniquely devoted to
diverse and intellectually engaging topics, such as ‘Six Myths
About Free Markets’ and ‘Economic Growth, Income Inequality,
and the Rule of Law’ taught by seminal figures in law, economics,
and related disciplines.

« 21 judges attended in-person our Public Law: Economic
Concepts and Cases in Beaver Creek, Colorado.

« 11 judges attended in-person our Antitrust Economics Institute
for Federal Judges in Charleston, South Carolina, co-sponsored
with Scalia Law’s Global Antitrust Institute.

« 17 judges attended in-person our new Judicial Seminar on

American Law and the Political Economy of Economic Freedom,
co-sponsored with the Liberty Fund in Avon, Colorado.

« 9 original, commissioned papers were presented in-person at
the Research Roundtable on Capitalism and the Rule of Law in
Avon, Colorado, part of a new large-scale LEC educational and
research project. In addition to the paper authors, an additional 12
professors participated in the research roundtable as
commentators.

« 22 attorneys from state solicitors general offices attended in-

person the Public Law, Economics, and Policy Institute for
Solicitors General in Avon, Colorado.

Our recent Congressional Civil Justice Academy briefings have
included (video available at each link):

« Do NEPA and Other Permitting Requirement Doom Green Energy
and Infrastructure Plans?

« Climate Change, Torts, State L aw, and Congress: A Discussion of
the April 1, 2021 Second Circuit Decision in City of New York v
Chevron Corp

« The First Amendment, Section 230, and Content Moderation

You can learn more about other past events or upcoming
programs, including about our most recent webinars and
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podcasts, by visiting MasonLEC.org.

Upcoming Events

July 23, 2021 — Academy Briefing: Civil Justice Review of the
Supreme Court’s 2020-21 Term, Virtual

August 7 — 13, 2021 — Advanced Law & Economics Institute for
Judges, White Sulphur Springs, WV

August 8 — 13, 2021 — Judicial Seminar on the Political Economy

of Economic Freedom, White Sulphur Springs, WV
August 27, 2021 — Eleventh Henry G. Manne Faculty Forum,

Arlington, VA

September 9 — 13, 2021 — Forum on the Economic & Legal
Foundations of Capitalism, with Nobel laureate Vernon Smith,

Laguna Beach, CA
September 19 — 22, 2021 — Research Roundtable on Capitalism

and the Rule of Law, Chicago, IL

September 24, 2021 — Academy Briefing: Civil Justice Preview of

the Supreme Court’s 2021-22 Term, Virtual
September 26 — October 2, 2021 — Sage Lodge Colloquium, Pray,

MT

October 3 — 8, 2021 — Economics Institute for Judges, Arlington,
VA

October 3 — 8, 2021 — Judicial Seminar on the Political Economy
of Economic Freedom, Washington, DC

October 17 — 23, 2021 — Public Law: Economic Concepts and
Cases, White Sulphur Springs, WV

October 24 — 26, 2021- Symposium on Novel Liability Theories
and the Incentives Driving Them: Public Nuisance, Municipality
and Other Public Entity Litigation, and Government Settlements,
Nashville, TN

October 27 — 29, 2021 — Sixteenth Meeting of the American
College of Business Court Judges, Jackson, MS

November 7 — 12, 2021 — Economics Institute for Judges,
Arlington, VA

November 14 — 17, 2021 - Fifteenth Annual Judicial Symposium
on Civil Justice Issues, Charleston, SC

November 17 — 21, 2021 — CapLaw Forum on the Economics &
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Law of Woke Capitalism, Charleston, SC

« December 1 — 3, 2021 — Public Policy Conference on Capitalism
and the Rule of Law, Washington, DC

« December 4 — 10, 2021 — Palm Beach Colloquium, Palm Beach,
FL

« December 12 — 18, 2021 — Advanced Law and Economics

Institute for Judges, Naples, FL

Onward and Upward!

Henry N. Butler

Professor of Law

Executive Director, Law & Economics Center
Antonin Scalia Law School

George Mason University

Arlington, VA 22201

hnbutler@gmu.edu

703-993-8644

224-330-0540 (mobile)

If you do not wish to receive future emails from Law & Economics Center, click here to opt-out.

Law & Economics Center | George Mason University School of Law | 3301 Fairfax Drive, Ste. 440 | Arlington | VA | 22201 |
US | 703.993.8040
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From: Attorneys General Education Program

To: Emory Smith
Subject: The LEC is Heading to Music Row!
Date: Thursday, July 1, 2021 4:00:42 PM

Did you know the court system is being used as a testing ground for novel
theories of liability? Some see it as a valuable feature of the civil justice system,
while others see it as a bug. We'd like to know what you think. Can you join us

for a symposium discussing the matter from October 24-26!" in Nashville? Click
here to reserve your seat today.

This Symposium will examine whether the potential gains of choosing courts as
an avenue for accomplishing public policy goals drive this type of litigation and
whether the incentives to pursue such novel litigation claims are directly
proportional to the judicial system’s receptivity to creativity.
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The Law & Economics Center (LEC) at the Antonin Scalia Law School has
offered education programs to federal and state judges, state attorneys general,
law professors, and other legal professionals since 1976. These programs are
provided as a public service — there is no tuition, we cover your hotel room,
group meals, and reasonable transportation expenses.

CLE credit is available for you to submit to your state bar.

Questions? Contact Alexandra Perez at aperez35@amu.edu or 703.993.9962
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From: Attorneys General Education Program

To: Emory Smith
Subject: The LEC is Heading to Music Row!
Date: Thursday, July 1, 2021 4:00:42 PM

Did you know the court system is being used as a testing ground for novel
theories of liability? Some see it as a valuable feature of the civil justice system,
while others see it as a bug. We'd like to know what you think. Can you join us

for a symposium discussing the matter from October 24-26!" in Nashville? Click
here to reserve your seat today.

This Symposium will examine whether the potential gains of choosing courts as
an avenue for accomplishing public policy goals drive this type of litigation and
whether the incentives to pursue such novel litigation claims are directly
proportional to the judicial system’s receptivity to creativity.
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The Law & Economics Center (LEC) at the Antonin Scalia Law School has
offered education programs to federal and state judges, state attorneys general,
law professors, and other legal professionals since 1976. These programs are
provided as a public service — there is no tuition, we cover your hotel room,
group meals, and reasonable transportation expenses.

CLE credit is available for you to submit to your state bar.

Questions? Contact Alexandra Perez at aperez35@amu.edu or 703.993.9962
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From: Alexandra Perez

To: Emory Smith
Subject: Join Us for Civil Justice Review of the Supreme Court’s 2020-2021 Term
Date: Wednesday, June 30, 2021 9:29:03 AM

Dear J.,

You are invited to a live webinar, Civil Justice Review of the Supreme Court’s 2020-2021
Term, hosted by the Law & Economics Center.

Date: Friday, July 23, 2021
Time: 12:00 - 1:00 PM EDT

REGISTER NOW

Our panel of experts, each with deep experience litigating before the US Supreme Court,
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will provide analysis on some of the most important decisions released by the Court across
its past term. The panelists will particularly focus on those cases decided by the Court that
are most relevant for the future of civil justice, those to which economic analysis was most
influential, and those from which we should expect the greatest economic impact or
adjustment in business activity.

Featured Speakers

Matt Gregory, Associate Attorney, Gibson, Dunn & Crutcher LLP
Sarah Harris, Partner, Williams & Connolly LLP

Andrew J. Pincus, Partner, Mayer Brown

Moderator: Donald J. Kochan, Professor of Law and Deputy Executive Director of the Law
& Economics Center, Antonin Scalia Law School at George Mason University

For questions, please contact Alexandra Perez at aperez35@amu.edu or by phone at
703.993.9962.

If you no longer want to receive emails from the Law & Economics Center, please Opt-Out.

o
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From: Alexandra Perez

To: Emory Smith
Subject: Join Us for Civil Justice Review of the Supreme Court’s 2020-2021 Term
Date: Wednesday, June 30, 2021 9:29:03 AM

Dear J.,

You are invited to a live webinar, Civil Justice Review of the Supreme Court’s 2020-2021
Term, hosted by the Law & Economics Center.

Date: Friday, July 23, 2021
Time: 12:00 - 1:00 PM EDT

REGISTER NOW

Our panel of experts, each with deep experience litigating before the US Supreme Court,
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will provide analysis on some of the most important decisions released by the Court across
its past term. The panelists will particularly focus on those cases decided by the Court that
are most relevant for the future of civil justice, those to which economic analysis was most
influential, and those from which we should expect the greatest economic impact or
adjustment in business activity.

Featured Speakers

Matt Gregory, Associate Attorney, Gibson, Dunn & Crutcher LLP
Sarah Harris, Partner, Williams & Connolly LLP

Andrew J. Pincus, Partner, Mayer Brown

Moderator: Donald J. Kochan, Professor of Law and Deputy Executive Director of the Law
& Economics Center, Antonin Scalia Law School at George Mason University

For questions, please contact Alexandra Perez at aperez35@amu.edu or by phone at
703.993.9962.

If you no longer want to receive emails from the Law & Economics Center, please Opt-Out.

o
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From: Alexandra Perez

To: Emory Smith
Subject: Last Chance to Register for the AGEP Workshop on the Economics of Information, Advertising, & Privacy
Date: Thursday, June 3, 2021 9:10:36 AM

Dear J.,

| am writing to invite you to the AGEP Workshop on the Economics of Information,
Advertising, and Privacy on Wednesday, June 9 in Arlington, VA. A welcome reception

will take place on June 8 and sessions will be held on June 9.

You are also invited to attend the Ninth Annual Public Policy Symposium on the Law &

Economics of Privacy and Data Security, on Thursday, June 10. The symposium will
include a fireside chat with FTC Commissioner Noah Phillips and Jon Fasman, US Digital

Editor for The Economist.

CLE credit is available for you to submit to your state bar.

We would love for you or a colleague to join us for both events, but if you can only attend
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one, please respond to this email to let us know which event you are interested in attending.
To register for both, please click on the button below.

REGISTER

These programs are provided as a public service — there is no tuition; we cover your
hotel room and group meals. And, transportation expenses are reimbursed up to
$500.

This program is open to all Attorney General staff attorneys, economists, privacy
investigators, regulators, and congressional staff.

For more information on the agenda and frequently asked questions, please visit the event
website. If you have any questions, please contact us at AGEP@gmu.edu or 703.993.9962.

Sincerely,

Alexandra Perez

Coordinator, Attorneys General Education Program
Law & Economics Center

George Mason University Antonin Scalia Law School
3301 Fairfax Drive, Arlington, VA 22201

Phone: 703.993.9962 | Email: aperez35@gmu.edu

=
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From: Alexandra Perez

To: Emory Smith
Subject: Last Chance to Register for the AGEP Workshop on the Economics of Information, Advertising, & Privacy
Date: Thursday, June 3, 2021 9:10:36 AM

Dear J.,

| am writing to invite you to the AGEP Workshop on the Economics of Information,
Advertising, and Privacy on Wednesday, June 9 in Arlington, VA. A welcome reception

will take place on June 8 and sessions will be held on June 9.

You are also invited to attend the Ninth Annual Public Policy Symposium on the Law &

Economics of Privacy and Data Security, on Thursday, June 10. The symposium will
include a fireside chat with FTC Commissioner Noah Phillips and Jon Fasman, US Digital

Editor for The Economist.

CLE credit is available for you to submit to your state bar.

We would love for you or a colleague to join us for both events, but if you can only attend
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one, please respond to this email to let us know which event you are interested in attending.
To register for both, please click on the button below.

REGISTER

These programs are provided as a public service — there is no tuition; we cover your
hotel room and group meals. And, transportation expenses are reimbursed up to
$500.

This program is open to all Attorney General staff attorneys, economists, privacy
investigators, regulators, and congressional staff.

For more information on the agenda and frequently asked questions, please visit the event
website. If you have any questions, please contact us at AGEP@gmu.edu or 703.993.9962.

Sincerely,

Alexandra Perez

Coordinator, Attorneys General Education Program
Law & Economics Center

George Mason University Antonin Scalia Law School
3301 Fairfax Drive, Arlington, VA 22201

Phone: 703.993.9962 | Email: aperez35@gmu.edu
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From: Emory Smith

To: Alexandra V Perez
Subject: RE: Thank you for Attending the State Solicitors General Meeting
Date: Wednesday, June 2, 2021 12:43:00 PM

Attachments: Reimbursement form (02562779xD2C78).PDF

Here’s the form. Let me know if it doesn’t open. Were you able to open the receipts?

Emory

From: Alexandra V Perez <aperez35@gmu.edu>

Sent: Wednesday, June 2, 2021 11:56 AM

To: Emory Smith <ESmith@scag.gov>

Subject: Re: Thank you for Attending the State Solicitors General Meeting

Hi Emory,

| apologize for the delay on this, but | passed on your reimbursement attachments to be processed,
but the reimbursement form cannot be opened for some reason. It says the PDF is damaged. Would
you mind sending it again when you have a moment? Attaching a new one here in case you need it.
Sorry for the inconvenience.

Best,
Alex

From: Alexandra V Perez <aperez35@gmu.edu>

Date: Thursday, May 27, 2021 at 1:38 PM

To: Carlye Poljacik <cpoljaci@gmu.edu>

Subject: FW: Thank you for Attending the State Solicitors General Meeting

From: Emory Smith <ESmith@scag.gov>

Date: Thursday, May 6, 2021 at 10:57 AM

To: Alexandra V Perez <aperez35@gmu.edu>

Subject: RE: Thank you for Attending the State Solicitors General Meeting

Excellent program! Attached is my reimbursement form and receipts. My street address came out a
little skewed on the form. It is_. Please let me know if you
need something further.

Thank you.

Emory Smith

J. Emory Smith, Jr.
Deputy Solicitor General

SC-AG-21-1584-A-000185
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Office of the Attorney General
P.O. Box 11549

Columbia, SC 29211
803-734-3642 Direct

From: Alexandra Perez <aperez35@gmu.edu>

Sent: Thursday, May 6, 2021 10:19 AM

To: Emory Smith <ESmith@scag.gov>

Subject: Thank you for Attending the State Solicitors General Meeting

State Solicitors General Meeting

Arlington, VA
Friday, April 30 - Sunday, May 2,
2021

Dear Mr. Smith,

Thank you for attending the State Solicitors General Meeting in Arlington, Virginia. | hope
you found the program to be both educational and enjoyable. Your feedback is very
valuable to us, so | would appreciate it if you would take a few moments to complete our
feedback survey. You may find it here: Click here to respond

Our reimbursement instructions and form can be found here.

Finally, please email me at aperez35@gmu.edu if you would like a CLE/Valuation memo.
The LEC does not seek CLE credit. To receive CLE approval for your participation in this
program, please submit the memo to your state bar.

Thank you again for joining us, and please do not hesitate to contact me with any questions.
Sincerely,

Alexandra Perez

Program Coordinator

Law & Economics Center

George Mason University Antonin Scalia Law School
3301 Fairfax Drive | Arlington, VA 22201

Phone: 703.993.9962
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From: Alexandra V Perez

To: Emory Smith

Subject: Re: Thank you for Attending the State Solicitors General Meeting
Date: Wednesday, June 2, 2021 11:56:24 AM

Attachments: Participant Reimbursement Request, Updated 05.19.pdf

Hi Emory,

| apologize for the delay on this, but | passed on your reimbursement attachments to be processed,
but the reimbursement form cannot be opened for some reason. It says the PDF is damaged. Would
you mind sending it again when you have a moment? Attaching a new one here in case you need it.
Sorry for the inconvenience.

Best,
Alex

From: Alexandra V Perez <aperez35@gmu.edu>

Date: Thursday, May 27, 2021 at 1:38 PM

To: Carlye Poljacik <cpoljaci@gmu.edu>

Subject: FW: Thank you for Attending the State Solicitors General Meeting

From: Emory Smith <ESmith@scag.gov>

Date: Thursday, May 6, 2021 at 10:57 AM

To: Alexandra V Perez <aperez35@gmu.edu>

Subject: RE: Thank you for Attending the State Solicitors General Meeting

Excellent program! Attached is my reimbursement form and receipts. My street address came out a

little skewed on the form. It is_. Please let me know if you

need something further.
Thank you.
Emory Smith

J. Emory Smith, Jr.

Deputy Solicitor General
Office of the Attorney General
P.O. Box 11549

Columbia, SC 29211
803-734-3642 Direct

From: Alexandra Perez <aperez35@gmu.edu>
Sent: Thursday, May 6, 2021 10:19 AM
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GEORGE MASON UNIVERSITY ANTONIN SCALIA LAW  SCHOOL

LAW &

EE"N[]M":S Participant Reimbursement Request
CENTER

Program Title:

Program Dates:

Participant Name:

Participant Email Address:

Mailing Address for Check:

Alternative Pay to the Order Information:

Information and Instructions

The Law & Economics Center will reimburse participants for qualifying travel expenses upon successful completion of the
program. Successful completion of the program requires participation in all class sessions and group functions, including meals
and completion of the program evaluation.

The maximum travel reimbursement is $500. For those traveling from Alaska and Hawaii, the maximum reimbursement is $750.

The maximum reimbursement will be $750 for the following events:
e  Public Law, Economics, & Policy Institute on May 16 — 21, 2021 in Amelia Island, FL
e  Solicitors General Principals Meeting on September 30 — October 3, 2021 in Bozeman, MT

The maximum reimbursement will be $1,000 for the following events:
e Public Law, Economics, & Policy Institute on June 24 - 27, 2021 in Avon, CO

Please include original receipts or copies thereof for all expenses. Reimbursable expenses are for TRAVEL TO AND FROM THE
PROGRAM ONLY and include:
e Roundtrip, Coach Class Airfare or Train Ticket
Receipt required. Upgrades and airfare purchased with frequent flyer miles are not reimbursable. Please provide an
explanation if other than a standard roundtrip ticket.
e  Ground Transportation
Includes airport shuttle service, taxi fares, or public transportation take to and from the airport or train station.

OR

e  Roundtrip Automobile Travel
Please append a map to your form showing the start and end location of your route (e.g., Google Maps)
For participants who have driven to attend a program, mileage reimbursements will be calculated using the IRS’
standard business reimbursement rate of 54.5 cents per mile. Hotel parking is only reimbursable if you drive to the
program.

The following expenses are not reimbursable:
o Meals
Car rental*
Baggage fees for programs of two nights or less
Transportation expenses incurred while attending the program
Upgrades and airfare purchased with frequent flyer miles
Change fees
Expenses associated with a spouse or guest travel, including meals or lodging

Last Updated 5.19.21





*For programs held in remote locations, (i.e., greater than 50 miles from the airport), the LEC will allow car rental expenses
up to the cost of roundtrip shuttle fare to and from the airport.

Expenses
Airline or Train Tickets: $
-receipts must indicate the dates traveled and the dollar amount of the ticket.

Ground Transportation: $
-includes airport shuttle service, taxi, or public transportation taken to or from the airport or train station only.

Roundtrip Automobile Travel:

-please append a map per the instructions above
Mileage X.545=§

Tolls/Parking: $

Total of Travel Reimbursement (max $500 or $750): $

Reimbursements must be submitted within 30 days of the completion of the program. Requests received after that date may be
delayed or not processed. Please allow 4-5 weeks for processing and issuance of check after your request is received.

| hereby request reimbursement of the travel expenses detailed above and certify that these expenses were incurred by me to
attend the above referenced Law & Economics Center program. These expenses have not been previously claimed nor are they
being reimbursed by another source.

Participant Signature Date

Reimbursement requests must be submitted within 30 days of program completion to aperez35@gmu.edu. Requests may also be
mailed to:

Law & Economics Center, George Mason University Antonin Scalia Law School,
3301 Fairfax Drive, MS1G3, Arlington, VA 22201

Please allow 4 to 5 weeks for processing and issuance of check after your request is received.

Questions? Attorneys General Education Program 703.993.9964
Alexandra Perez  703.993.9964

Last Updated 5.19.21
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To: Emory Smith <ESmith@scag.gov>
Subject: Thank you for Attending the State Solicitors General Meeting

State Solicitors General Meeting

Arlington, VA
Friday, April 30 - Sunday, May 2,
2021

Dear Mr. Smith,

Thank you for attending the State Solicitors General Meeting in Arlington, Virginia. | hope
you found the program to be both educational and enjoyable. Your feedback is very
valuable to us, so | would appreciate it if you would take a few moments to complete our
feedback survey. You may find it here: Click here to respond

Our reimbursement instructions and form can be found here.

Finally, please email me at aperez35@gmu.edu if you would like a CLE/Valuation memo.
The LEC does not seek CLE credit. To receive CLE approval for your participation in this
program, please submit the memo to your state bar.

Thank you again for joining us, and please do not hesitate to contact me with any questions.
Sincerely,

Alexandra Perez

Program Coordinator

Law & Economics Center

George Mason University Antonin Scalia Law School
3301 Fairfax Drive | Arlington, VA 22201

Phone: 703.993.9962
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From: Alexandra V Perez

To: Emory Smith

Subject: Re: Thank you for Attending the State Solicitors General Meeting
Date: Wednesday, June 2, 2021 11:56:24 AM

Attachments: Participant Reimbursement Request, Updated 05.19.pdf

Hi Emory,

| apologize for the delay on this, but | passed on your reimbursement attachments to be processed,
but the reimbursement form cannot be opened for some reason. It says the PDF is damaged. Would
you mind sending it again when you have a moment? Attaching a new one here in case you need it.
Sorry for the inconvenience.

Best,
Alex

From: Alexandra V Perez <aperez35@gmu.edu>

Date: Thursday, May 27, 2021 at 1:38 PM

To: Carlye Poljacik <cpoljaci@gmu.edu>

Subject: FW: Thank you for Attending the State Solicitors General Meeting

From: Emory Smith <ESmith@scag.gov>

Date: Thursday, May 6, 2021 at 10:57 AM

To: Alexandra V Perez <aperez35@gmu.edu>

Subject: RE: Thank you for Attending the State Solicitors General Meeting

Excellent program! Attached is my reimbursement form and receipts. My street address came out a

little skewed on the form. It is_. Please let me know if you

need something further.
Thank you.
Emory Smith

J. Emory Smith, Jr.

Deputy Solicitor General
Office of the Attorney General
P.O. Box 11549

Columbia, SC 29211
803-734-3642 Direct

From: Alexandra Perez <aperez35@gmu.edu>
Sent: Thursday, May 6, 2021 10:19 AM
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GEORGE MASON UNIVERSITY ANTONIN SCALIA LAW  SCHOOL

LAW &

EE"N[]M":S Participant Reimbursement Request
CENTER

Program Title:

Program Dates:

Participant Name:

Participant Email Address:

Mailing Address for Check:

Alternative Pay to the Order Information:

Information and Instructions

The Law & Economics Center will reimburse participants for qualifying travel expenses upon successful completion of the
program. Successful completion of the program requires participation in all class sessions and group functions, including meals
and completion of the program evaluation.

The maximum travel reimbursement is $500. For those traveling from Alaska and Hawaii, the maximum reimbursement is $750.

The maximum reimbursement will be $750 for the following events:
e  Public Law, Economics, & Policy Institute on May 16 — 21, 2021 in Amelia Island, FL
e  Solicitors General Principals Meeting on September 30 — October 3, 2021 in Bozeman, MT

The maximum reimbursement will be $1,000 for the following events:
e Public Law, Economics, & Policy Institute on June 24 - 27, 2021 in Avon, CO

Please include original receipts or copies thereof for all expenses. Reimbursable expenses are for TRAVEL TO AND FROM THE
PROGRAM ONLY and include:
e Roundtrip, Coach Class Airfare or Train Ticket
Receipt required. Upgrades and airfare purchased with frequent flyer miles are not reimbursable. Please provide an
explanation if other than a standard roundtrip ticket.
e  Ground Transportation
Includes airport shuttle service, taxi fares, or public transportation take to and from the airport or train station.

OR

e  Roundtrip Automobile Travel
Please append a map to your form showing the start and end location of your route (e.g., Google Maps)
For participants who have driven to attend a program, mileage reimbursements will be calculated using the IRS’
standard business reimbursement rate of 54.5 cents per mile. Hotel parking is only reimbursable if you drive to the
program.

The following expenses are not reimbursable:
o Meals
Car rental*
Baggage fees for programs of two nights or less
Transportation expenses incurred while attending the program
Upgrades and airfare purchased with frequent flyer miles
Change fees
Expenses associated with a spouse or guest travel, including meals or lodging

Last Updated 5.19.21





*For programs held in remote locations, (i.e., greater than 50 miles from the airport), the LEC will allow car rental expenses
up to the cost of roundtrip shuttle fare to and from the airport.

Expenses
Airline or Train Tickets: $
-receipts must indicate the dates traveled and the dollar amount of the ticket.

Ground Transportation: $
-includes airport shuttle service, taxi, or public transportation taken to or from the airport or train station only.

Roundtrip Automobile Travel:

-please append a map per the instructions above
Mileage X.545=§

Tolls/Parking: $

Total of Travel Reimbursement (max $500 or $750): $

Reimbursements must be submitted within 30 days of the completion of the program. Requests received after that date may be
delayed or not processed. Please allow 4-5 weeks for processing and issuance of check after your request is received.

| hereby request reimbursement of the travel expenses detailed above and certify that these expenses were incurred by me to
attend the above referenced Law & Economics Center program. These expenses have not been previously claimed nor are they
being reimbursed by another source.

Participant Signature Date

Reimbursement requests must be submitted within 30 days of program completion to aperez35@gmu.edu. Requests may also be
mailed to:

Law & Economics Center, George Mason University Antonin Scalia Law School,
3301 Fairfax Drive, MS1G3, Arlington, VA 22201

Please allow 4 to 5 weeks for processing and issuance of check after your request is received.

Questions? Attorneys General Education Program 703.993.9964
Alexandra Perez  703.993.9964

Last Updated 5.19.21
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To: Emory Smith <ESmith@scag.gov>
Subject: Thank you for Attending the State Solicitors General Meeting

State Solicitors General Meeting

Arlington, VA
Friday, April 30 - Sunday, May 2,
2021

Dear Mr. Smith,

Thank you for attending the State Solicitors General Meeting in Arlington, Virginia. | hope
you found the program to be both educational and enjoyable. Your feedback is very
valuable to us, so | would appreciate it if you would take a few moments to complete our
feedback survey. You may find it here: Click here to respond

Our reimbursement instructions and form can be found here.

Finally, please email me at aperez35@gmu.edu if you would like a CLE/Valuation memo.
The LEC does not seek CLE credit. To receive CLE approval for your participation in this
program, please submit the memo to your state bar.

Thank you again for joining us, and please do not hesitate to contact me with any questions.
Sincerely,

Alexandra Perez

Program Coordinator

Law & Economics Center

George Mason University Antonin Scalia Law School
3301 Fairfax Drive | Arlington, VA 22201

Phone: 703.993.9962
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From: Jeff Young

To: Alan Wilson; Emory Smith; Bob Cook

Cc: Matt Gates; Matt Wills

Subject: RE: Meeting - Scalia Form / SG"s George Mason University
Date: Tuesday, June 1, 2021 11:49:18 AM

| attended one of these and they are professional from beginning to end.

W. Jeffrey Young

Chief Deputy Attorney General
Office: (803) 734-6680
jyoung@scag.gov

Rembert C. Dennis Building
1000 Assembly Street
Columbia, SC 29201

From: Alan Wilson <agwilson@scag.gov>

Sent: Tuesday, June 1, 2021 8:35 AM

To: Emory Smith <ESmith@scag.gov>; Bob Cook <RCook@scag.gov>; Jeff Young <JYoung@scag.gov>
Cc: Matt Gates <MGates@scag.gov>; Matt Wills <mattwills@scag.gov>

Subject: RE: Meeting - Scalia Form / SG's George Mason University

Thank you Emory. | am glad it was useful. | am very supportive of this program so | have no
opposition to you attending future events if it helps.

Alan Wilson

South Carolina Attorney General

Post Office Box 11549

1000 Assembly Street

Columbia, South Carolina 29211-1549

DelLinda Ridings, Executive Assistant
Direct: (803) 734-3596

Email: dridings@scag.gov

From: Emory Smith <ESmith@scag.gov
Sent: Friday, May 28, 2021 3:44 PM
To: Bob Cook <RCook@scag.gov>; Jeff Young <JYoung@scag.gov>; Alan Wilson

<agwilson@scag.gov>
Cc: Matt Gates <MGates@scag.gov>; Matt Wills <mattwills@scag.gov

Subject: Meeting - Scalia Form / SG's George Mason University

| don’t think I've reported back on this meeting April 30 / June 1 sponsored by the Law & Economics
Center of the Scalia Law School at George Mason University. A number of SG’s, Deputies and
Assistants were present from states such as GA, TX, LA, IN, OK, UT and MT plus several judges

including the DC & 5% Circuits and a Trump appointee to the 9" Circuit. Justice Gorsuch spoke via

SC-AG-21-1584-A-000192
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live video feed on Friday afternoon. Sat AM, May 1, focused on use of economic data and statistics
generally in litigation. Sunday am provided an opportunity for SG representatives to discuss issues
that would be useful for future meetings.

All of the meeting time was useful, but most valuable was meeting people face to face that normally
appear only as names on emails. Another meeting is planned for Bozeman, MT the weekend of
Sept. 30, and | would appreciate the opportunity to attend it. | believe that our Office may be able
to send two. George Mason pays transport & provides lodging and meals.

Thanks.

Emory

J. Emory Smith, Jr.

Deputy Solicitor General
Office of the Attorney General
P.O. Box 11549

Columbia, SC 29211
803-734-3642 Direct

SC-AG-21-1584-A-000193



From: Alan Wilson

To: Emory Smith; Bob Cook; Jeff Young

Cc: Matt Gates; Matt Wills

Subject: RE: Meeting - Scalia Form / SG"s George Mason University
Date: Tuesday, June 1, 2021 8:35:22 AM

Thank you Emory. | am glad it was useful. | am very supportive of this program so | have no
opposition to you attending future events if it helps.

Alan Wilson

South Carolina Attorney General

Post Office Box 11549

1000 Assembly Street

Columbia, South Carolina 29211-1549

DelLinda Ridings, Executive Assistant
Direct: (803) 734-3596

Email: dridings@scag.gov

From: Emory Smith <ESmith@scag.gov>

Sent: Friday, May 28, 2021 3:44 PM

To: Bob Cook <RCook@scag.gov>; Jeff Young <JYoung@scag.gov>; Alan Wilson
<agwilson@scag.gov>

Cc: Matt Gates <MGates@scag.gov>; Matt Wills <mattwills@scag.gov>
Subject: Meeting - Scalia Form / SG's George Mason University

| don’t think I've reported back on this meeting April 30 / June 1 sponsored by the Law & Economics
Center of the Scalia Law School at George Mason University. A number of SG’s, Deputies and
Assistants were present from states such as GA, TX, LA, IN, OK, UT and MT plus several judges

including the DC & 5% Circuits and a Trump appointee to the 9" Circuit. Justice Gorsuch spoke via
live video feed on Friday afternoon. Sat AM, May 1, focused on use of economic data and statistics
generally in litigation. Sunday am provided an opportunity for SG representatives to discuss issues
that would be useful for future meetings.

All of the meeting time was useful, but most valuable was meeting people face to face that normally
appear only as names on emails. Another meeting is planned for Bozeman, MT the weekend of
Sept. 30, and | would appreciate the opportunity to attend it. | believe that our Office may be able
to send two. George Mason pays transport & provides lodging and meals.

Thanks.

Emory

J. Emory Smith, Jr.

Deputy Solicitor General
Office of the Attorney General
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GEORGE MASON UNIERSITY ANTONIN SCALIA LAW SCHOOL

LAW &

EE"NUM'ES Participant Reimbursement Request
CENTER

Program Title: Scalia Forum and State Solicitors General Weekend

Program Dates: April 30 - May 2

Participant Name: Emory Smith

Participant Email Address: esmith@scag.gov

Alternative Pay to the Order Information:

Information and Instructions

The Law & Economics Center will reimburse participants for qualifying travel expenses upon successful completion of the
program. Successful completion of the program requires participation in all class sessions and group functions, including meals
and completion of the program evaluation.

The maximum travel reimbursement is $500. For those traveling from Alaska and Hawaii, the maximum reimbursement is $750.

The maximum reimbursement will be $750 for the following events:
e  Public Law, Economics, & Policy Institute on May 16 — 21, 2021 in Amelia Island, FL
e  Public Law, Economics, & Policy Institute on June 24 — 27, 2021 in Avon, CO
e  Solicitors General Principals Meeting on September 30 — October 3, 2021 in Bozeman, MT

Please include original receipts or copies thereof for all expenses. Reimbursable expenses are for TRAVEL TO AND FROM THE
PROGRAM ONLY and include:
e  Roundtrip, Coach Class Airfare or Train Ticket
Receipt required. Upgrades and airfare purchased with frequent flyer miles are not reimbursable. Please provide an
explanation if other than a standard roundtrip ticket.
e  Ground Transportation
Includes airport shuttle service, taxi fares, or public transportation take to and from the airport or train station.

OR

e  Roundtrip Automobile Travel
Please append a map to your form showing the start and end location of your route (e.g., Google Maps)
For participants who have driven to attend a program, mileage reimbursements will be calculated using the IRS’
standard business reimbursement rate of 54.5 cents per mile. Hotel parking is only reimbursable if you drive to the
program.

The following expenses are not reimbursable:
o Meals
Car rental*
Baggage fees for programs of two nights or less
Transportation expenses incurred while attending the program
Upgrades and airfare purchased with frequent flyer miles
Change fees
Expenses associated with a spouse or guest travel, including meals or lodging

*For programs held in remote locations, (i.e., greater than 50 miles from the airport), the LEC will allow car rental expenses
up to the cost of roundtrip shuttle fare to and from the airport.

SC-AG-21-1584:A90196 5 21



Expenses
Airline or Train Tickets: $316.21
-receipts must indicate the dates traveled and the dollar amount of the ticket.

Ground Transportation: §37.22
-includes airport shuttle service, taxi, or public transportation taken to or from the airport or train station only.

Roundtrip Automobile Travel:
-please append a map per the instructions above
Mileage X545=§

Tolls/Parking:

36.00
Total of Travel Reimbursement (max $500 or $750): $

389.43

Reimbursements must be submitted within 30 days of the completion of the program. Requests received aftezr that date may be
delayed or not processed. Please allow 4-5 weeks for processing and issuance of check after your request is 1

| hereby request reimbursement of the travel expenses detailed above and certify that these expenses were incurred by me to
attend the above referenced Law & Economics Center program. These expenses have not been previously claimed nor are they
being reimbursed by another source.

s/ Emory Smith 5-6-21
Participant Signature Date

Reimbursement requests must be submitted within 30 days of program completion to aperez35@gmu.edu. Requests may also be
mailed to:

Law & Economics Center, George Mason University Antonin Scalia Law School,
3301 Fairfax Drive, MS1G3, Arlington, VA 22201

Please allow 4 to 5 weeks for processing and issuance of check after your request is received.

Questions? Attorneys General Education Program 703.993.9964
Alexandra Perez  703.993.9964

Last Updated 5.4.21
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Your tax-deductible investment in PERC will go toward
improving environmental quality through property rights
and markets. We accept no government funds.

PERC Piease donate today.

Please send me: [ Information on Stock Donations
[J Information on Estate Giving
L1 PERC Reporss
O PERC Policy Series
O Email Updates @ email address:

Thank you for investing in effective conservation!

Please make checks payable to: PERC Name:
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FROM THE EDITOR by Shawn Regan

his year, PERC celebrates its 40th anniversary—an impressive milestone.

For four decades now, PERC has explored ways to apply property rights
and markets to address environmental problems. As many will attest, there’s no
place like it.

I started working at PERC ten years ago—first as a summer intern, then
an outreach assistant, research fellow, publications director, and now as the vice
president of rescarch. Over the past decade, ['ve worked with such diverse groups
as national environmentcal groups, free market policy groups, top scholars in
economics and law, federal and local policymakers, national park superintendents,
environmental entrepreneurs, Native American tribes, ecologists, philanthropists,
journalists, and more. No other organization does that.

Bur that’s just a quarter of PERC's existence. Long before that, a bold group
of economists set the stage for me and others at PERC. They laid the intellectual
foundation for what became known as free marker environmentalism. They buile
a movement that has grown PERC from a voice in the Montana wilderness to a
nationally recognized institute known for its high-quality research, policy chops,
and commitment to conservation. It’s their ideas that we get to apply, adapt, and
expand upon every day.

This issue of PERC Reports honors our 40th anniversary. It reflects on PERC's
ideas and the influence they've had on conservation, economics, policy, and
environmentalism broadly. But as much as it celebrates the past, it looks roward
the future—to new opportunities and challenges, and to creative ways to apply
free marker environmentalism in the 215t century.

So, whether you're a friend, supporter, donor, fellow traveler, skeptic, or just
an interested reader, thank you for your interest in what we do. [ hope that you
continue to support PERC and PERC Reports—the only magazine dedicated to
exploring and advancing market approaches to environmental problems—so that
the decades ahead can be even more productive than che past four.

For 40 years, PERC Reports has been the only magazine
devoted to exploring market solutions to environmental
problems. We depend on your support.

Please help us continue to provide fresh perspective on today's
environmental challenges by supporting PERC Reports at perc.org/donate
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indifference curve represents the terms of trade the individual
is willing to accept to increase liberty at the expense of environ-
mental quality. The curve is convex because as the free market
environmentalist gives up more and more environmental qual-
ity, he must be rewarded with a relatively greater amount of
liberty to be equally satished-—and vice versa. In other words,
both environmental quality and libercy are like steak—the firse
bite is tastier than the last.

Adherents to free market environmentalism certainly differ
in the degrees to which they prefer environmental quality and
liberty, absolutely and at the margin: from staunch liberrari-
ans with a mild taste for greenery to hardcore environmental-
ists who would rather not be told whar ro do.

But free market environmentalism doesn’s rest on prefer-
ences alone. It involves the belief that the physical and policy
worlds often offer trade-offs becween liberty and the environ-
ment. A standard economic principle asserts that an economy
faces a trade-off berween guns and butter. The economy can
devote all of its resources to the production of guns, all to the
production of bucter, or to combinations in between. Just as
with guns and butter, the trade-offs between environmental
quality and liberry can be represented with what economists
call a production possibilities frontier, as shown in Figure 2.

E-nvironmental
d’uaﬁﬁ,

Fi&vro 2: Potential Craing

c e
re

Liberty

An important point to understand is that the trade-offs
happen on the frontier, represenced by the concave curve, from
which no northeast movements are possible. There may be siru-
ations inside the frontier where both liberty and environmen-
tal quality can be improved. But if the economy is operating
on the frontier, then increasing environmental quality requires
a reduction in the freedom of individuals to choose their own
actions—a northwest movement along the curve. The trade-off
here is perhaps less obvious than in the production of guns and
buteer. But the trade-off is implicit in every discussion of envi-
ronmental regulation where it is proposed that firms or indi-
viduals be restricted from exercising their otherwise profit- or
utility-maximizing choices to achieve a given environmental
aim, whether lower atmospheric parriculate count or higher
grizzly bear population.

The tie thac binds one to the mast of free market envi-
ronmentalism is the observation that we live in an imperfect

PERC.ORG

Free market environmentalism
doesn't rest on preferences alone.

It involves the belief that the physical
and policy worlds often offer
tradeoffs between liberty and the
environment.

world—in other words, we are not on the frontier. Because our
regulatory and legal structures and levels of environmental qual-
ity are to a great extent shared and publicly determined, there
is no reason to think that we are at the optimum, or even that
the optimum is well defined given a diversity of personal pref-
erences and no unique way to aggregate them.,

Adherents of free market environmentalism and fellow trav-
elers at PERC subscribe to the view that we often find ourselves
ar a point like the one labeled “We are here” in Figure 2.
From this point, it is possible to increase both environmental
quality and liberty. We ate not on the frontier, but we can and
should try to move closer to it.

That’s it. The majority of the intellectual effort at PERC
appears to me to be motivated by situations where northeast
movements are possible. Some represent increases in liberty
alone, some increases in environmental quality alone. The
solutions most likely to attract broad interest are those that
represent increases in both, It is the analysis of the details of
individual cases that occupy economists, legal scholars, philos-
ophers, political scientists, biologists, and ecologists at PERC.

Why, finally, is it “free market environmentalism?” Because
markers are key. Markets are the central metaphor in economics
1o represent voluntary exchange. Free market environmental-
ism encourages environmental policy inspired by markets, thus
promoting liberty and autonomy. [n some cases, this involves
using existing markets. In other cases, it requires attempting
1o design markets—with due respect for the law of unintended
consequences and Hayekian insights into knowledge of “the
particular circumstances of time and place.” In some cases,

it means mimicking markets when designing non-market
regulation,

And that is why PERC is the home of free marker envi-
ronmentalism.

Wally Thurman is a PERC senior fellow and
professor of economics at North Carolina State
Universily. He co-directs PERC's Lone Mountain
Fellowship program.
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THE LAST WORD by wally Thurman

ERC is the home of free market enviconmentalism, Bur

what is free market environmentalism? A stacement of
principle? An economic theory? A political rallying cry? As
someone with long-standing ties to PERC, I have learned
to embrace the phrase, and in so deing have arrived at the
interpretation I present here. It describes what I think binds
together those who find an incellectual home at PERC.

My version of free market environmentalism involves
a standard economic analysis of two goods: environmental
quality and liberty. It describes someone who views increases
in environmental quality as unambiguously good. The same
person also views increases in liberty, or autonomy, s unam-
biguously good.

Some may find these assertions to be bland and unexcep-
tionable, but counterexamples abound. Plenty of libertarians
place 2 premium on liberty but are largely indifferent to the state
of the natural world. Many environmentalists are passionate
about endangered species and wilderness but are largely indif-
ferent to the regulation of human activity imposed by collec-
tive coercion—in fact, may welcome the sense of community
that can come with submitting to social order.

54 PERC REPORTS SUMMER 2020

Using common economic assumptions, a free markert envi-
ronmentalist’s preferences for environmental quality and liberry
are shown in Figure 1, which can be interpreted as follows.
Vertical movements in the diagram represent improved envi-
ronmental quality for a fixed level of liberty. Horizontal move-
ments represent greater liberty for a fixed level of environmen-
tal quality. Both directions, and all combined movements in
2 northeastern direction, represent improvements in the state
of the world.

Environmental
Wvali
ﬂa_vm 1: Preferences

Liberty
Further, the figure represents 2 willingness to accept trade-

offs as shown in the slope of the curve, which economists
call an indifference curve. A southeast movement along the
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FRONTIERS by Brian Yablonski
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y migration to PERC was a generation in the making. In the mid-1990s, working

for a Florida think tank founded by an up-and-coming policy junkie named Jeb
Bush, I was struggling to find an approach to conservation issues that would appeal
to those who loved nature and the outdoors but understood there were limitations to
government solutions. What came across my desk one day was more newsletter than
magazine: a black-and-white pamphlet with a splash of green called PERC Reporss. It
might not have been much to look at, but the ideas and articles resonated. This little
organization in faraway Montana, then known as the Political Economy Research Center,
was advancing a unique approach to conservation. And that approach was free market
environmentalism.

The ideas were provocative and counterintuitive. Rather than just criticizing exces-
sive government regulation or environmental litigation, PERC scholars were offering
real solutions, like individual fishing quotas and water markets, that improved conserva-
tion outcomes. To them, the environment was not a religion but a science, and as such,
something that economics could improve for the better.

PERC REPORTS SUMMER 2020
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While the creation of such a fund
is an imporcanc step, it won't completely
solve the problem. User fees help provide
additional funding that ean further insu-
late parks from the unceriainties of polit-
ical appropriations. PERC has long
supported the Federal Lands Recre-
ation Enhancement Act, which allows
federal land agencies to charge visitor
fees ar developed sites and retain and
spend most of the revenue where it is
collected. The revenues can be spent by
local managers free from peolitical influ-
ences and are used to enhance visitors’
experiences, including maintenance proj-
ects. Much of PERC’s current policy
work explores how 10 expand such user-
pays models to give managers flexibility
while encouraging sound management.

PERC is also addressing the wild
harse crisis on our public lands. Nearly
100,000 wild horses and burros roam
on public lands in the American West,
abour four times the capacity designated
by the Bureau of Land Management.
This skyrocketing population degrades
rangeland ecosystems and costs hundreds
of millions of dollars to manage each
year, which includes housing nearly
50,000 excess horses in long-term, off-

PERC.ORG

range, taxpayer-funded holding facili-
ties. For years, the BLM tried to gather
and adopt some of these excess horses to
private homes, charging $125 per animal,

At its core, free market
environmentalism is
based on the idea that
incentives matter. It
focuses not only on
the incentives that
motivate private actors
in the marketplace, but
also the incentives facing
government agencies
and policymakers.
but the approach made little sense—it
required payment for a wild horse, even
though the horse was a public liabilicy—
and it largely failed. Taxpayers ended
up fooring the bill for unadopted horses

that remained in expensive off-range

holding facilities.

Research by PERC scholars found
that if the BLM paid people to adopt
wild horses—racher than requiring
people to pay to do so-—more horses
would be adopted, and the agency would
save a great deal of money by reducing its
holding facility costs. Prompred by chis
research, last year the BLM started o
pay $1,000 for each wild horse adoption.
With a financial incentive to help people
cover the costs associated with taking in
a horse, such as training and feed, wild
horse and burro adoptions increased
91 percent in the first year of the payment
program, saving taxpayers $170 million.

Incentives macter. Whether on
public or private lands, effective conser-
vation policy requires getting the incen-
tives right. For decades, we have sought
to educate policymakers on policies and
institutions that motivate long-term envi-
ronmental success. We aim to do the
same in the decades to come.

Hannah Downey is
the poelicy director at
PERC.
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Free Markets Meet Public Lands

How PERC'’s ideas are improving federal land management

BY HANNAH DOWNEY

or 40 years, PERC has demonstrated

how to improve environmental
quality using property rights and markets.
During that time, we have applied our
research to a variety of environmental
policy issues such as water markers,
endangered species conservation, and
marine fisheries. In recent years, much
of our policy work has focused on
public land management, where private
property rights and markets are typically
nonexistent.

What does free market environmen-
talism have to do with public lands? At
its core, free market environmental-
ism is based on the idea that incentives
matter. It focuses not only on the incen-
tives that motivace private actors in the
marketplace, burt also the incencives
facing government agencies and poli-
cymakers and asks how those incentives
can be better aligned to promote good
management.

The reality is that many natu-
ral resources are owned or managed in
some way by governments. The National
Park Service operates more than 400 park
units covering more than 85 million acres
across the United States. The Bureau of
Land Management, the nation’s largest
landowner, manages 245 million acres
and oversees everything from wild horses
and burros to oil and gas leases, Congress
writes laws pertaining to wilderness areas,
wildfire management, and everything in
berween, in addition to appropriating the
budgets of the federal land management

PERC REPORTS SUMMER 2020

agencies. The president can even desig-
nate national monuments with the stroke
of a pen.

With such far-reaching government
control, most decisions abour public
land use are not based on matkets, or
even science, but rather on politics. That
means that short-term priorities driven
by election cycles, political whims, and
special interest groups ofien prevail over
longer-term considerations that could
produce more reliable and sustainable
conservation outcomes. The challenge
for groups like PERC, then, is to find
solutions that account for these realities
and provide better incentives to conserve
publicly managed resources.

Consider the backlog of deferred
maintenance on our public lands. Today,
federal land agencies are saddled with
almost $20 billion in overdue mainte-
nance projects, including leaky wastewa-
ter systems, crumbling roads and trails,
and dilapidated visitor facilities. The
Narional Park Service alone faces nearly
$12 billion in deferred maintenance, an
amount that is more than four times the
agency’s annual budgert.

Why such neglect? The problem
boils down to incentives. Parks and other
public lands rely on Congress for the vast
majority of their funding, but politicians
are often more interested in acquiring
new lands or creating new parks than
funding basic maintenance on existing
public lands. After all, no one runs for
reelection on 2 promise to fix leaky roofs

and keep toilets clean, but flashy ribbon-
cutting ceremonies for new parks draw
good press and public praise.

For decades, PERC scholars have
emphasized the need to “get the incen-
tives right” to better address deferred
maintenance needs in our national parks
and other public lands. In particular,
that means making parks less reliant on
the political appropriations process and
empowering local managers to tackle
routine maintenance issues to prevent
the backlog from growing.

Thanks in large part to PERC’s
efforts on this topic, deferred mainrenance
has become a focus of national discus-
sions about public land policy. In fact,
a bill char is now before Congress—the
Great American Qutdoors Act—would
create a dedicated fund to help tackle the
problem. The fund, derived from energy
development on federal lands and waters,
would generate up to $9.5 billion over
five years and could be spent by public
land managers without additional autho-
rizarion from Congress. It would provide
immediate money for high-priority
deferred maintenance projects, and it
would also incorporate market mech-
anisms to provide funding for longer-
term needs. A portion of the fund could
be invested, and the interest carned would
be available to address future maintenance
projects. Impottantly, the fund could not
be spent on land acquisition, ensuring
it doesn’t further thin the management
resources of federal agencies.

Years later, after going on to work for Governor Jeb Bush,
1 became PERC'’s first adjunct fellow. It was a nice (and no-cost)
way for founder Terry Anderson to include a non-academic like
me in some of PERC’s research and writing, I had also become
a conservationist and policymaker myself, going on o serve 14
years as a commissioner on Florida’s Fish and Wildlife Conser-
vation Commission. And there [ ran into PERC again.

In 2007, Florida and other Gulf Coast states were grap-
pling with overfishing of red snapper. It was a classic case of
the tragedy of the commons—a race ro catch the fish was
causing overharvest, a conservation disaster. The red snapper
population had fallen to just 4 percent of its historical levels.
PERC and Environmental Defense Fund teamed up to educate
fish commissioners and biologists on how property rights
through individual fishing
quotas, now known as catch
shares, were helping recover
fisheries around the world and
could do the same for imper-
iled Gulf Coast fisheries.

The tradable quotas were
a better way to manage the
commercial harvest of fish,
moving away from fishing
derbies to a property rights-
based system that created
incentives for stewardship. As James Workman explains
(p. 40), under carch shares, fishery managers set a sustainable
total harvest, and each fisherman is assigned a portion of the
carch, which they can buy, sell, or lease. Everyone has a stake
in the future of the fishery, encouraging collective stewardship.

"The idea was not withour controversy. Anything akin to
private ownership of a common resource was anathema to
some commissioners. But after robust discussion and debate,
we supported a catch-shares system, and today, those fish-
eries have made remarkable comebacks. Overfishing in the
commercial fishery ended, and the red snapper spawning
stock tripled.

The success of catch shares demonstrates two lessons
that help drive PERC in its 40th year. First, PERC, while
a research center at its core, has incredible potential 1o influ-
ence public policy related to the environment, not to mention
on-the-ground conservation. Second, PERC’s work is even
more effective when we partner wich other open-minded,
outcome-oriented conservation organizations like Environ-
mental Defense Fund.

PERC.ORG

Rather than just criticizing
excessive government regulation
or environmental litigation,
PERC scholars were offering
real solutions that improved
conservation outcomes.

PERC is still working with many of the same environmen-
tal organizations and others on issues like habitat restoration,
conservation leasing, and forest resiliency. Our researchers are
regularly asked o testify at congressional hearings and to brief
officials at the Department of the Interior and other agencies.
Wee are partnering with national park supetintendents, includ-
ing at nearby Yellowstone, to improve park management and
address the overdue maintenance of our most treasured lands.
Overseas, you will find our ideas in action in Africa, help-
ing preserve habitat for big-game species and other wildlife.
Throughout the American West, we engage with cactle ranch-
ers and biologists to conserve some of our nation’s greatest
land-mammal migrations. And, true to our roots, we are still
a research hub for scholars, economists, and scientists alike,
hosting workshops and bring-
ing diverse perspectives to the
table.

Today, 2,000 miles from
Florida and living in Bozeman,
I sense there is palpable excite-
ment about the future of
PERC. Forty years ago, our
founding fathers faced extreme
headwinds and plenty of crit-
icism. It was not fashionable
then to think that market
approaches could help the environment. But now, through-
out the world of conservation, you see plenty examples of their
vision in action—water markets to protect freshwarer flows,
catch shares to manage marine fisheries, innovative incentives
to steward private working lands, policy teforms to promote
the recovery of rare species, and user-pays systemns to support
public land conservation.

In recognition of our influence on conservation, PERC
recently won a distinguished prize for “punching above its
weight class.” As environmental journalist Todd Wilkinson likes
to say, “PERC is no longer a garage band.” With four decades
under the belt, we've arrived on the big stage of conservation,
and thar’s where we plan to stay.

Brian Yablonski is the CEO of PERC. In
"Frontiers,” he describes how PERC sescks
o advance creative conservation through
incentives, innovation, and cooperaticon.
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Pandemic spelis trouble for African wildlife. The Covid-19 T s : q
5 g

& Mike Budd / USFWS

pandemic has shut down tourism that funds wildlife conservation
across Africa. Hunting guides, wildlife safari operators, conservancies,
and government agencies all face a decrease in revenue, meaning

less money available for programs that combat poaching or mitigate
human-wildlife conflicts in countries like South Africa, Kenya, and
Zimbabwe. This is causing some conservationists to rethink the way
conservation is financed in Africa. As PERC research fellow Catherine
Semcer recently told The New York Times, “"We don’t want to decouple
conservation from tourism, but I think we need to expand the range of

sectors that support it.”

& Mats Ingelbond

A promising candidate. In March,
the Fish and Wildlife Service
announced a plan to incorporate the
transportation and energy sectors
into the recovery of the monarch
butterfly. Under a “candidate
conservation agreement with
assurances,” state transportation
departments and energy industry
partners will conserve and plant
milkweed and other nectar plants
that sustain the migratory insect.

In return, the partners would face
no additional restrictions if the
agency lists the butterfly under the
Endangered Species Act, a decision
expected by the end of 2020. The
timing is apt—winter monarch counts
suggested a 50 percent population
decline from a year ago, largely
attributed to drought.
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Bearly listed? Despite the Fish and Wildlife
Service’s assertion that Endangered Species Act
protections for the Greater Yellowstone grizzly
are no longer needed or necessary, debate over
whether to delist the bears rages on. The Ninth
Circuit Court of Appeals recently heard oral
arguments about the population’s status, a case
to which PERC submitted an amicus brief in
2019. The brief stressed a point that PERC also
underlined in a recent public comment to the
agency regarding the grizzly's status: a main driver
of species recovery is the notion that it “will lead
to a return to state management and reduced
regulatory burdens for landowners”—something
that perpetual federal listing would undermine.

© Jim Peaco / YNP

© Nathan Morgan / Institute of Justice

Smile, you're on warrantless camera. Terry Rainwaters inexplicably found two
trail cameras planted on his 136-acre property in 2017. A few days later, they
were gone. He eventually learned that the Tennessee Wildlife Resources Agency
posted the cams—without a warrant—to monitor for potential hunting violations.
The agency claims it can get away with the surveillance due to a 1920s U.S.
Supreme Court decision that ruled unreasonable searches don't apply to “open
fields.” The Institute for Justice is representing Rainwaters and his neighbors

in a lawsuit against the agency, hoping that Tennessee will follow a handful of
other states that have rejected the outdated and wrongheaded doctrine.
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THE NEXT 40

What else might we achieve by the year 2060, when
I'shall be 1022 Even though there will then be more than nine
billion people, it is aimost certain thete will be larger forests,
more wildlife, cleaner rivers, and richer seas, because that is
what is currently happening. Most people who deny this, and
insist chings are getting worse, are simply wrong. The latest
example is the “insect apocalypse,” a scare that has been widely
reported by the media but is based on inadequate data and
ridiculous exaggerations from one or two small-scale studies
of dubious value.

There is, however, one
thing that worries me, and
it is this: Some environmen-
talists, as steeped in pessi-
mism today as [ was 40 years
ago, are determined to push
policies that actually harm
the environment. They want
us to farm organically, even
though that uses more land
and does more harm to the
soil than farming with chem-
icals and biotechnology. ‘They
want us to get all of the
energy we need from the sun
or the wind, even if it means covering the landscape in indus-
trial structures to try to extract energy from extcremely low-
density sources. They want us to turn crops into fuel, via etha-
nol from corn or diesel from palm oil, even though this means
pinching land from wildlife. They want us to reject biotech-
nology and nuclear power, two practices that reduce humans’
environmental footprint. They want us to recycle plastic, racher
than incinerate it, which has resulted in an industry of export-
ing plastic to Asia where much of it ends up dumped in the
ocean. In short, their policies are in many cases actually worse
for the environment.

I will end with one furcher prediction. While climate
change is real and man-made, it will not cause catastrophe by
2060. The current rate of warming over the past three decades
is about half what scientists predicted in 1990: 0.17°C per
decade compared with 0.30°C. And, as predicted, the warming
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What else might we achieve by the
year 20607 Even though there will
then be more than nine billion people,
it is almost certain there will be larger
forests, more wildlife, cleaner rivers,
and richer seas. Most people who
deny this, and insist things are getting
worse, are simply wrong.

is happening more ac night, in cold areas, and in winter than in

the daytime, in warm areas, and in summer. The effect on the
frequency and intensity of storms, droughts, floods, blizzards,
and other weather events is still so small that it is hard to derect.
These continue to happen, of course. There has probably been
a slight decline in droughts, but a slight increase in heat waves.
There is less snow cover in the northern hemisphere in spring,
more in fall, and no change in winter. Glaciers are retrearing,
as they have been since the mid-1800s. Most imporrant, deaths
from weather events continue to fall steeply as more countries
get access to the technology,
infrastrucrure, and informa-
tion needed to prevenc large-
scale loss of life in a hurri-
cane, droughr, or flood.

Moreover, if warming
continues like this, by 2060
we will still noc have reached
the sorc of temperatures that
were standard in the early
part of the current intergla-
cial period, when the Arctic
Ocean regularly lost all of its
ice during the summer. So we
are not heading into unprece-
dented territory. And [ suspect
that we will ultimately solve the problem by substituting
nuclear fusion for fossil fuels long before its consequences
turn catastrophic.

[ was wrong to be pessimistic about the environment in
1980, and it would be wrong to give young people 2 counsel of
despair today. Much has improved since then, and as PERC's
work has demonstrated for four decades and counting, much
improvement from here is not only possible, bu likely.

Matt Ridley is the author of several popular
books on evolution, genetics, and society,
including The Rational Optimist {2010) and The
Evolution of Everything (2015). His new book
How Innovation Works: And Why It Flourishes
in Freedom (2020} is available now.
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MORE FROM LESS

In the ocean, too, though a lot is still going wrong, my
younger self in 1980 would be amazed by what has happened.
The amount of oil spilled in the seas has fallen by 80 percent
since 1980. This is because shipowners got togecher and agreed
to use double-hulled tankers, and GPS navigation soon made
shipwrecks less likely. At the same time, the populations of
whales have increased in spectacular fashion. Humpback whales,
for example, numbered less than 5,000 in the 1960s. Today
there are at least 80,000.

The subantarcric island of South Georgia, which I was
fortunate to visit in 2016, now has millions of king penguins,
millions of fur seals, and almost a million elephant seals crowd-
ing its beaches. These species were vanishingly rare in the middle
of the 20th century, after whalers and sealers had devastated
the island’s wildlife. In the Arctic, the numbers of walrus and
polar bear have similarly rebounded to high levels. This is partly
because of regulatory protection, but also partly due a change
in economic incentives. Just like an African subsistence farmer
who gets a job in a town and starts 1o buy chicken in the shop
instead of relying on bushmear, so we in the West have decided
that killing wild seals and whales for their mear or cheir blubber
now makes less economic sense than rearing chickens, growing
canola, or drilling for oil.

Indeed, in areas where wildlife populations are declining,
it is now often caused by competition from recovering species.
Fin whales are gachering in such huge aggregations off Elephant
Island near the Antarctic Peninsula chat they are eating the krill
relied on by chinstrap penguins, causing a fall in the numbers
of the latter. Humpback whales are eating the prey of puffins
off the coast of Iceland, contributing 1o breeding failures. Killer
whales have driven away great white sharks in South Africa.
Hedgehogs have disappeared from much of the British coun-
tryside because of predation by badgers, whose populations
have blossomed.

If only we could stop relying on wild caught fish, they too
could recover to fill che seas again. Fortunately, we are making
progress here as well. Today, about half of our seafood now comes
from farmed fish and shrimp. But to feed these farmed animals,
we still need to catch wild fish, and if we can alter that, perhaps
with biotech crops, then maybe we can go back to a time when
vast shoals of huge tuna and swordfish roamed the oceans.

PERC REPORTS

Some worry that reporting good news about the environ-
ment makes people complacent. I disagree. It makes people
realize that declines are not inevitable, that improvements are
possible, and that it is worth trying. Take the case of New
Zealand’s determination to rid itself of all mammalian pred-
ators by 2050. (Apart from bats and seals, no mammals are
native to New Zealand, and introduced alien mammals such
as stoats and foxes have devastated native wildlife.) This ludi-
crously ambitious plan is only being contemplated because of
the remarkable achievements of New Zealand conservationists
on offshore islands, such as Stewart Island and South Geor-
gia, where poisoned rat bait spread by helicopters has rid large,
mountainous islands of rodents altogether.

Despite such efforts, the perils presented by alien species
are an example of a trend that is not yer going in the right
direction, and it is a reminder not to be Panglossian. Invasive
species are the biggest cause of extinction of mammals and birds
on islands. The brown tree snake, for example, has caused the
extinction of 12 bird species on Guam. One innovation that
could help in this fight is gene drive, a technology in which a
genetic sequence that makes all offspring male spreads through
a popularion for a set number of generations, driving a local
population extinct. This could soon be used, for example, to
wipe out the alien mosquitoes that have spread the avian malaria
that has caused the decline of native honeyeaters in Hawaii,
many species of which have gone extinct.

I therefore venture to predict that in 40 years we will have
rid the world’s islands of many of the invasive species that have
done such harm, using biotechnology. Indeed, we will have gone
further and revived several extinct species. Under the banner of
Revive and Restore, Ryan Phelan and Stewart Brand have begun
exploring how this could be done. First you need to read the full
genome of an extinct species from a museum specimen. In some
cases this has already been done. The passenger pigeon, which
went extinct in 1914, and the grear auk, which went extinct
in 1844, have been sequenced in this way. Second you need to
make precise edits to the genome of a closely related species. ‘The
new base-editing and prime-editing techniques that are being
developed promise to make this possible fairly soon. Third, you
need to introduce this genome into embryos to grow a popu-
lation of individuals, and then you need to reintroduce them
to the wild. [ expect this will happen in my children’s lifetime.

© Jim Peaco / YNP

Yellowstone research hotter than
ever. In 1969, scientists discovered
a microbe in Yellowstone's hot
springs that later revolutionized
scientists' ability to rapidly replicate
DNA samples. The process, called
polymerase chain reaction, or PCR,
is now commonly used to identify
criminais and research cancer, and
today it is central to the standard
tests that diagnose Covid-19.
Yellowstone has received none of the
aconomic value PCR has brought
society. Since that discovery,
however, the National Park Service
has entered into “benefits-sharing
agreements” between parks and
researchers, meaning that the next
great biological discovery could
transform science while also helping
fund the parks we love.

Paying with plastic. At least 8 million tons of plastic
wash into the ocean each year, making up 80 percent
of all marine debris. The Plastic Bank aims to change
that by transforming the material into currency.
Collectors gather plastic waste that might otherwise
flow into the ocean and use it to buy everything from
cooking fuel to school tuition at Plastic Bank stores.
The company recycles the material and sells it to S.C.
Johnsaon, Evian, and other corporations interested in

reducing marine waste. Now in Haiti, the Philippines, - 2
and Indonesia, and plans to expand into Brazil, the L E
Plastic Bank has kept more than 22 million pounds of g
debris out of the ocean. o
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Conservation deal put out to pasture. In the late 1990s, the nonprofit Grand
Canyon Trust struck a deal with several ranchers in Utah: The trust would pay
the ranchers to voluntarily retire their grazing permits to lands within Grand
Staircase-Escalante National Monument. The deal was a win-win. The trust
wanted to preserve the monument’s delicate ecosystem, and the ranchers
preferred to graze elsewhere. Two decades later, the Trump administration
now plans to reopen grazing on almost all of the land protected by the deal,

a reversal that threatens the local environment and undercuts trust in future
cooperative agreements between ranchers and conservationists.

Digging up disincentives. A new report by the Government Accountability
Office estimates that 390,000 abandoned mines pockmark public lands in the
West, degrading the environment for people and wildlife. Federal cleanups at
such sites are slow, expensive, and limited by available funding. However, as
research fellow Jonathan Wood explains in a February report for PERGC, private
groups would voluntarily clean up more abandoned mine sites if it wasn’t for
regulatory disincentives that expose them to liability risk for the full cost of
pollution they didn’t produce. Wood demonstrates that rewarding voluntary
action and reducing liability would give ample incentive to Good Samaritans
interested in ¢cleaning up abandoned mines.
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FROM THE WEB by Jonathan Wood

Federal Rules Discourage
Cleanup of Abandoned Mines

Better incentives will motivate efforts to rid western landscapes of lingering pollution

hroughout the West, zbandoned

mines release toxic pollucants,
harming water quality, fish, and recreation
opportunities. The private sector has
long expressed interest in cleaning up
these mines, but federal regulations
make such projects too risky by imposing
unlimited liability on anyone who touches
an abandoned mine—even to reduce
pollution.

This is no theoretical concern. Con-
stder Midas Gold’s proposal to restore
parts of the Payette and Boise National
Forests, which were heavily mined in the
carly 20th century, in exchange for the
right to mine the area for the next 20
years. The abandoned adits and cailings on
the site contribute dangerous levels of
heavy metals and other toxins to the
South Fork of the Salmon River, accord-
ing to a U.5. Geological Survey study. The
company's proposal would seek to reme-
diate these pollution sources and restore
the watershed.

The proposal is controversial among
conservation groups thar believe too
much mining is proposed relative to
the area restored. The project remains
under consideration by federal agencies,
which may ultimately reject it or demand
substantial changes.

The case is interesting not because of
the dispute over how much mining should
be allowed in exchange for restoration,
Rather, the proposal demonstrates the seri-
ous obstacles faced by anyone considering
cleaning up abandoned mines.

An opponent of the project has sued
the company, seeking to hold it [iable
for the environmental consequences of
historic mining in which the company
played no role. According to that lawsuit,
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by acquiring access and other rights to the
site, the company gained “control” and
is liable under the Clean Water Act for
the pollution coming from the site’s aban-
doned mines.

The suirt seeks up to $54,833 in
penaities for each day that the abandoned
mines leak pollutants into the headwarers
of the Salmon River. It also seeks to force
the company to perform the restoration
work it has proposed (and likely more)
withour the benefit of any mining to offset
the costs.

How many local
governments,
conservation groups,
and mining companies
could afford to clean up
abandoned mines
at the cost of such
massive liability risk?

The company asked the court 1o
delay consideration of the case while
federal agencies considered its proposed
plan. It noted that the mere threar of these
penalties would undermine its abilicy o
raise funds to pursue its plan ro restore and
then mine the area, even if the agencies
eventually issued permits and ook other
steps to protect the company from liabil-
ity. But the court denied that requese, and
the potential fines continue to mount.

How many local governments,
conservation groups, and—yes—even

mining companies could afford to clean
up abandoned mines at the cost of such
massive liabilicy risk? Cases like this send
a clear message to any would-be Good
Samaritan, As a judge on the federal Ninth
Circuit Court of Appeals put it nearly 30
years ago: “[I]¢ takes no genius or epopt to
see what the message will be. Do nothing!
Let someone else take on the responsibil-
ity. Let the water degrade, let the fish die,
but protect your pocketbook from vast
and unnecessary expenditures.”

The consequences of this approach
are equally ¢lear. Today, there are approx-
imately 500,000 abandoned mines. They
leak toxins that impair 40 percent of head-
water streams in western states. In many of
these streams, water quality has degraded
to the point that fish can no longer live
in them.

Federal funding is nowhere near suffi-
cient to address such a large problem, And,
although conservation groups and private
companies have expressed an interest in
pitching in, the risk of liability signifi-
cantly constrains their ability ro do se.

Tackling this problem requires
reforms that eliminate the disincentives
faced by these Good Samaritans. Indeed,
they should be replaced with positive,
matket-based incentives that reward
private cleanups for the substantial public
benehts they bestow.

Visit perc.org for more, and read PERC’s new
report “Prospecting for Pollution: The Need
for Better Incentives to Clean Up Abandoned
Mines” by Jonathan Wood at perc.org/mines.

Jonathan Wood is a research fellow at
PERC and an attorney at Pacific Legal
Foundaticn.
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GLOBAL GREENING

Here’s 2 question I pur to school children when I get
the chance: Why is the wolf population increasing, the lion
decreasing, and the tiger now holding its own? The answer
is simple: Wolves live in rich countries, lions in poor coun-
tries, and tigers in middle-income countries. It turns out that
we conservationists were wrong to fear economic development
in the 1980s. Prosperity is the best thing that can happen 1o a
country’s wildlife. As people get richer, they can afford to buy
electricity rather than cut wood, buy chicken rather than hunt
bushmear, or ger a job in a town rather than try to scratch a
living from a partch of land. They can also stop worrying that
their children will starve and start to care abour the environ-
ment. In country after country, first in Asia, then in Larin Amer-
ica, and now increasingly in Africa, that process of development
leading to environmental gains has swifily delivered a turning
poinc in the fortunes of wild ecosystems.

One way of measuring such progress is to look ar forests.
Forests are still being cut down in poor countries, but they are
expanding in rich ones. It turns out that when a country reaches
a certain level of income, around $5,000 per person per year, it
starts reforesting. This is because people become wealthy enough
to stop relying on wood fires for cooking and ro use electricity
or gas instead. Bangladesh, for example, was desperarely poor
in 1980 bur is now rich enough to be significantly increasing
its forest cover today.

Overall, therefore, the number of trees in the world
is steadily increasing. A study published by NASA and the
University of Maryland in 2018 examined satellite data and
found thar global increases in tree cover have more than offset
losses in tree cover over the past 35 years. This is not just
because of growing plantations of timber crops; most of it is
natural regeneration. Nor is this happening only in the cold
woods of the North; tropical countries are reforesting as well.
If you had told me in 1980 that this would happen, I would
not have believed you.

In 2013, I caught wind of an interesting study being done
by NASA in conjunction with Boston and Beijing Univer-
sities. A team of researchers had found a way of measuring
the quantity of green vegetation on the surface of the planet
using satellite data. It was increasing: There were more green
leaves each year. I published an article on this phenomenon of

“global greening” and was immediately vilified for my imper-
tinence in departing from the pessimistic scripc. Bur in fact it
had been clear for some years thar the carbon dioxide levels
measured on top of a mountain in Hawaii, though increasing

year over year, were also rising and falling with the seasons more
than they once did, implying there was more growth of green
leaves in the northern hemisphere summers.

In 2016, the same team published a paper confirming that
global greening was occurring and speculating about the cause.
Although the press release that accompanied the paper preemp-
tively admonished me—by name!—for taking any comfort
from this fact, it quoted the lead author, Zaichin Zhu of Beijing
University, saying that the greening over the past 30 years was
equivalent to adding a new continent covered in green vege-
tation twice the size of the Unirted States. Global greening
is occurring in all ecosystems, including rainforests, tundras,
and croplands, and it is particularly strong in the arid areas
of the planet.

By analyzing the patterns of this greening, Zhu and his
colleagues were able to tease out why it was happening. Some
of it was due to the use of fertilizer, some to increased rainfall
caused by the slight warming of the seas, and some to refor-
estation. Bur the greartest cause, responsible for 70 percent of
the greening, was the increase in carbon dioxide in the atmo-
sphere as a result of burning fossil fuels. Carbon dioxide is the
raw food that plants use, with water, to make carbohydrartes
and thence proteins and fats.

This CO2-fertilization effect was well known in principle,
thanks to thousands of experiments in laboratories, greenhouses,
and the open air over many years. Indeed, commercial green-
houses purchase carbon dioxide to pump over tomato plants
to encourage them to grow faster. Bur this was the first time it
had been measured on a global scale. Another study published
this year confirmed “the rising atmospheric CO2 concentra-
tion as the dominant driver” of a 31 percent increase in global
terrestrial gross primary production since 1900.

Global greening means that there is more food every
year for caterpillars, antelopes, woodpeckers, and countless
other species. It also means we need less land to feed ourselves
than we would otherwise have needed by now. Of all the
things that [ did not expect in 1980, this is surely one of the
most remarkable.
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FOR POLLUTION:

THE NEED FOR BETTER INCENTIVES

If you had asked me in 1980 to predict what would happen over” and forecast that “hundreds of millions of people will
1o that bird and its forest ecosystem, [ would have been very starve to death”—and was given a genius award for it—proved
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pessimistic. I could see the effect on the forests of growing
human populations, with their guns and flocks of sheep. More
generally, I was marinated in gloom by almost everything I read
about the environment. The human population explosion was
unstoppable; billions were going to die of famine; malaria and
other diseases were going to increase; oil, gas, and metals would
soon run out, forcing us to return to burning wood; most forests
would then be felled; deserts were expanding; half of all species
were heading for extinction; the great whales would soon be
gone from the oil-stained oceans; sprawling cities and modern
farms were going to swallow up the last wild places; and pollu-
tion of the air, rivers, sea, and earth was beginning to threaten
a planetary ecological breakdown. I don’t remember reading
anything remotely optimistic about the future of the planer.
Today, the valleys we

to be very badly wrong,

Remarkably, this feeding of seven billion people has
happened without taking much new land under the plow
and the cow. Instead, in many places farmland has reverted 1o
wilderness. In 2009, Jesse Ausubel of Rockefeller University
calculated that thanks to more farmers getting access o better
fertilizers, pesticides, and biotechnology, the area of land needed
to produce a given quantity of food—averaged for all crops—
was 65 percent less than in 1961. As a result, an area the size
of India will be freed up by mid-cencury. That is an enormous
boost for wildlife. National parks and other protecred areas have
expanded steadily as well.

Nor have these agricultural improvements on the whole
brought new problems of pollution in their wake. Quite the

reverse. The replacement of

worked in are part of the 15 PCS['lCidCS like DDT wich

Great Himalayan National
Park, a protected area chat
gained prestigious World

If you had asked me in 1980 to predict

much less harmful ones that
do not persist in the envi-
ronment and accumulate up

Heritage status in 2014, what would happen, | would have been  the food chain, in addition
The logo of the park is an very pessimistic. | don’t remember to advances in biotechnol-

image of the western trago-

ogy, has allowed wildlife to

pan, a bird you can now go reading anything remOtely ODtimiStiC begin to recover. In the part
on a trekking holiday specifi- about the future of the planet. of northern England where 1

cally to warch. It has not gone

extingt, and although it is sill

rare and hard to spot, the latest population estimate is consider-
ably higher than anybody expected back then. The area remains
mostly 2 wilderness accessible largely on foor, and the forests
and alpine meadows have partly recovered from too much graz-
ing, hunting, and logging. Ecotourism is flourishing.

This is just one small example of things going right in the
environment. Let me give some bigger ones. Far from starv-
ing, the seven billion people who now inhabit the planet are far
berter fed than the four billion of 1980. Famine has pretty much
gone extinct in recent decades. In the 1960s, about two million
people died of famine; in the decade that just ended, tens of
thousands died—and those were in countries run by callous
tyranes. Paul Ehrlich, the ecologist and best-selling auther who
declared in 1968 that “[t]he battle to feed all of humanicy is
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live, otters have returned to

the rivers, and hawks, kites,
ospreys, and falcons to the skies, largely thanks to the elimina-
tion of organochlorine pesticides. Where genetically modified
crops are grown—not in the European Union—there has been
a 37 percent reduction in the use of insecricides, as shown by
a recent study done at Gottingen Universicy.

One of the extraordinary features of the past 40 years
has been the reappearance of wildlife that was once seemingly
headed for extinction. Bald eagles have bounced back so spec:
tacularly that they have been taken off the endangered list. Deer
and beavers have spread into the suburbs of cities, followed by
coyotes, bears, and even wolves. The wolf has now recolonized
much of Germany, France, and even parts of the heavily popu-
lated Netherlands. Estuaries have been cleaned up so that fish
and birds have recolonized rivers like the Thames.

TO CLEAN UP ABANDONED MINES

PERC PUBLIC LANDS REPORT | FEBRUARY 2020

PROSPECTING
FOR POLLUTION:

THE NEED FOR BETTER INCENTIVES
TO CLEAN UP ABANDONED MINES

BY JONATHAN WOOD

— Chris Wood, President and CEO of Trout Unlimited

PERC.ORG/MINES

“Jonathan Wood shines a bright light on the single greatest and least
addressed environmental problem in the western United States. The
more that people learn about the scope and scale of the abandoned
mine problem, the more likely we are to address the funding and liability
issues that have made cleaning up abandoned mines such a challenge”
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Economics M
the Environm

nmer
A personal reflection on the PERC experience

BY BRUCE YANDLE

PERC Conference, Bozeman, 1980

I n 1980, a small band of economists and political scientists at Montana State University launched
a brash new think tank that had the audacity to suggest that economics could shed beneficial
light on environmental problems. At the time, environmentalism was riding high, and for many
in the green movement, markets were the enemy. Economists who favored markets were not
exactly seen in a favorable light, to put it mildly. So just putting the two words—environment
and economics—in the same sentence was considered by many to be modern blasphemy.

Then called the Political Economy Research Center and led primarily by Montana Scate
faculty members John Baden, Rick Stroup, and Terry Anderson, PERC, as it was called, became
an early rallying place for a handful of economists, political scientists, and legal scholars; a few
philosophers; and a scattering of other academics who relished the opportunity to examine envi-
ronmental issues through a lens that would soon be called free market environmentalism. I had
the special privilege of being included in this group. The small band of scholars devoted to free
market environmentalism was destined to grow and flourish.
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Against
Environmental
Pessimism

Doomsday thinking about the environment has been
popular for decades. A rational optimist lays out the
many reasons we can be hopeful about the future of
the planet.

BY MATT RIDLEY

In 1980, the year that PERC was founded, I spent three months in the Himalayas working
on a wildlife conservation project. The purpose was to do wildlife surveys on behalf of the
Indian government in the stunningly beautiful valleys of the Kulu region in northern India,
among forests of deodar cedar and evergreen oak. One species of particular interest was a bird
called the western tragopan, a large, spotted gray forest pheasant with red plumage around the
neck and bright blue skin on the male’s throat. The bird was found only in a few places and
thought to be teetering on the brink of extinction.

Though we saw other pheasant species, we never saw a tragopan that year, but some of
the people we met knew of the bird, and one even handed me the remains of a tragopan that
had been shot for food. I feared it might be the last one. I wanted to come back in the spring
when the birds’ mating calls might give them away in the deep bamboo thickets they preferred,
but work prevented me.
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Back then, debates about envi-
ronmental policy in the larger world
focused on ways that markets can fail to
provide environmental protection and
how to regulate polluters. But at PERC
the discourse broadened and recognized
how regulation might be designed—or
how property rights to environmental
resources might be established—so that
market forces could help improve how
environmental assets were managed and
proiected. Over time, the relevance of
various ideas from PERC scholars began
to be recognized, and we started to be
included in national policy conversa-
tions, Fast forward to today, and PERC
has become central to the worldwide
discussion about how property rights
and incentives can be powerful allies for
those who wish to protect and enhance
environmental quality.

COMPETING VIEWPOINTS

In the early 1980s, it did not require
a very large room to contain the disci-
ples of free market environmentalism.
We even joked that our tribe could meet
in a phone booth. But what we lacked
in numbers, we made up for wich an
enthusiastic dedication for showing that
the environment, like any other scarce
and valuable resource, could be examined
through the lens of economics, and that
doing so could yield useful insights into
how to enhance or conserve it. Specif-
ically, the PERC faithful have always
focused on institutions—the formal and
informal economic, political, and social
rules and customs that govern human
behavior. Yes, there was an untelenting
commitment to analyzing envitonmental
issues with economic theory, but PERC’s
foundational purpose was to help identify
sustainable institucions chat would allo-
cate and conserve CnVil'Onantal assets.

With rare exceptions, most academ-
ics, policy analysts, politicians, and
informed members of the public thought
economic institutions such as markets
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and property rights were anathema to
conservation and environmental protec-
tion. When facing growing concern
about the apparent disregard for wildlife,
natural resources, and air and water qual-
ity, most people condemned markers and
the private pursuit of profits and instead
called for stout government control and
regulation as the only way to ensure envi-
ronmental protection and conservation.

What we lacked in
numbers, we made up
for with an enthusiastic
dedication for showing
that the environment,

like any other scarce
and valuable resource,
could be examined
through the lens of
€CoNoMICS.

Relatedly, powerful voices in the
national environmental movement
supported more government and often
opposed market approaches. Estab-
lished long before the 1970 Earth Day,
American environmental crganizations
had for years been primarily regional
entities. With Earth Day’s revelations,
and the establishment of the Environ-
mental Protection Agency in 1970, envi-
ronmental organizations wen¢ national.
Highly organized and deeply commit-
ted environmentalists gave strong lobby-
ing support for the agency’s expanding
role. In doing so, they led meaningful
opposition against the use of property
rights, economic incentives, and tradi-
tional common law as instruments for

managing environmental resources.
In those early years, PERC scholars
were understandably seldom invited to
participate in key government-spon-
sored conferences that addressed natural
resource and environmental issues. With
the passage of time, and lots of work by
PERC scholars, that would change.

THE NATIONAL DEBATE

In 1991, Terry Anderson and Don
Leal published the first edition of Free
Market Environmentalism. In language
readily accessible by academics, conserva-
tionists, and laypeople alike, the book was
a collection of case studies about water,
fish, timber, and other natural resources
that explained how market institutions,
sometimes in small communicy settings,
were effectively enhancing environmen-
tal quality. Later editions of the book and
a growing array of other PERC publica-
tions helped lay a strong foundation for
bringing economic thought to bear on
serious environmental issues.

Soon, PERC launched several major
outreach initiatives and educational pro-
grams that gave legs 1o these ideas and
helped communicate them to wider audi-
ences. The efforts included a quarterly
magazine, programs for public school
teachers nationwide, a series of programs
that involved journalists and media
representatives, research workshops,
programs for undergraduate and grad-
uate students, and much more. These
contributed mightily to a growing envi-
ronmental policy conversation that
included PERC-inspired content. As a
result of these efforts, PERC's ideas about
how property rights, incentives, and legal
institutions intersect with envitonmental
qualiry began to move from the shad-
ows into the spotlight. By the late 1990s,
leading environmental organizations
such as Environmental Defense Fund
and the Nature Conservancy were push-
ing for the use of marketable permits to
manage air pollution and marine fisheries
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and for expanding the use of property
rights to maintain and preserve natural
resources.

The tilt toward relevance and accep-
tance of these ideas accelerated even
more in early 2001, when PERC estab-
lished a six-week long institute on the
Montana State University campus for
environmental entrepreneurs and other
conservation leaders. The Envitopreneur
Inscitute, as it became known, evolved
inte a summer program thar presented
practical lectures, field trips, and case
studies to promising leaders from envi-
ronmencal organizations, think tanks,
and government agencies from around
the world. Laying the groundwork for
free market environmentalism was an
integral part of the program, but apply-
ing such concepts to solve specific, tangi-
ble environmental problems was the
program’s central theme. Through this
program and other efforts, PERC became
the nation’s leading center for the design
and implementation of market solutions
to real-world environmental problems.

DECADES OF EXPERIENCE

Now, 40 years since its founding,
PERC has played a vital role in putting
the words environment and economics
in the same sentence. PERC's scholars
and associates have also buile a verita-
ble library of books, academic studies,
articles, and case studies that show how
economic considerations can make envi-
ronmental policy more effective and less
costly—from warter markets and wildlife
recovery to fisheries management and
pollution mitigarion.

In retrospect, however, [ can see that
at the beginning we may have failed to
appreciate two things. First, the process
by which property rights typically develop
is a slow and tortuous one. For example,
just as markets for land could not exist
until land could be measured accurately,
which took centuries to evolve, tradable
emission permirs could not emerge until

PERC REPORTS

emissions themselves could be defined,
measured, and monitored—a process
that is still evolving and advancing today,
albeit sometimes slowly.

Second, we did not fully recognize
that even when well-identified markers
say, for wolves to live
in the Greater Yellowstone Ecosystem—

are not present

market forces can still come into play,
and sometimes in unexpected ways. While
there is no formal market where buyers
and sellers can exchange protection
rights for wolves to roam freely, years ago
organizations like Defenders of Wild-
life established programs to indemnify
ranchers’ livestock losses from wolf dep-
redation to support the species’ existence
in the Yellowstone region. Put another
way, we had to learn 10 appreciate the
difference between hidden markets and
outright markets. As another example,
consider the current flurry of activi-
ties by managers of large mutual and
bond funds chart are conditicning their
holdings on the basis of corporate envi-
ronmental enhancement policies. If
investors favor such funds more than
others, then capiral costs will fall for
favored firms, and environmental qual
ity will be enhanced. And if investors are
not so persuaded, the green funds will
shrink in size—all a reflection of hidden
markets for environmental quality.
While many PERC studies may
focus on theorerical considerations
that spring from applying free markets
to environmental assets, just as many,
if nor more, address practical chal-
lenges within the context of legisla-
tive constraints and policies. And quite
often, PERC proposals for improving
environmental outcomes are addressed
to government agencies themselves,
demonstrating how market-based solu-
tions can be encouraged even within the
existing confines of regulatory institu-
tions. All che while, after four decades
of experience, there is a deep recognition
that hidden yer real market forces can

The Wolf at the Rancher’s Door

From 1987 to 2010, Defenders of Wildlife,
a private nonprofit, paid out more than
$1.4 million to compsensate ranchers in
the West for verified livestock kills by
gray wolves. The compensation program
was crucial for supporting ranchers’
financial stability and increasing their
telerance of rebounding wolf populations.
It aiso provided an innovative model for
cooperalive conservation that supports
those who bear the costs of living
alongside wildlife.

“It’s time to move past the stage of
conflict,” Hank Fischer, the creator of
Defenders’ wolf compensation plan, said at
the time. “The people who support wolves
need to take economic responsibility for
them. But this program is about a lot more
than money. It's about respecting what
the ranchers do.” Fischer's market-bazed
approach has inspired similar strategies
to resolve wildlife conflicts in the western
United States.

be present and functioning even where
formal markets do not exist.

And now, today, should one seek to
hold a meeting of those who embrace
the usefulness of PERC thinking, one
will need far more than a phone booth.
PERC’s ideas have now spread world-
wide, And yet, in another sense, thanks to
the work of a new generation of leaders,
scholars, and conservationists at PERC,
the conversation has just begun.

Bruce Yandle is a
senior fellow emeritus
at PERC and professor
of economics emeritus
at Clemson University,
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helps water users design and operate water savings markets in
groundwater basins ranging from Sonoma County, California,
to Marrakesh, Morocco. We work with communities to set
callaborative goals that are fair, inclusive, and build resilience.
To achieve these outcomes, we design accountable, yer flexi-
ble credit trading systems that limit market power, integrate
the human right to water, ensure efficient trading, and protect
groundwater-dependent ecosystems from deeply rooted forests
to shallow ephemeral wetlands.

Each groundwater market plarform is a blueprint, no better
or worse than the values of the people who shape and adapt it
to their desired outcomes. Since goals vary within and between
basins, no two markets are the same. Given so many variables,
and the novelty of the rights-based platform, some participants
ask us: How can we be confident collaboration will work here?

One answer is that past is prologue. Those centuries-old
traditional fishing systems from Fiji to Turkey laid a foundation
for PERC and others to help improve the design and perfor-
mance of formal catch shares. In addition to those lessons,
wisdom passed down through 10,000 years of experiences
in customary water allocation systems—which span cultures
around the globe and whose local names include fxare (Kala-
hari), aflaj {Arabian), ganat (Persian), karez (Chinese), khet-
tara {Moroccan), and subak (Balinese)—informed the mission,
work, and business model of AquaShares.

Yer in the end, the rights-based approach can only illu-
minare risks and rewards, like an old lighchouse or modern
GPS helps vessels avoid treacherous rocks to reach safe harbar.
The navigarion itself remains a collaborative, iterative process.
Stakeholders must still hash out details with each other in the
open. With food and freedom at stake, people invariably fight
with each other. They may stand up, bang the table, storm from
the room. But they will come back. The ordeal is slow, messy,
aggravating—and exciting.

Over the years, I've seen how a well-designed program of
secure rights and market incentives can turn the ride at sea and
beneath the ground 1o replenish invisible narural resources.
Turning rights-based principles into policy and practice requires
time, care, and energy. The transition is hard. Change always
will be. Bur I have no doubt that it’s worth the effort. For it
brings meaning and responsibility to our relationship with the
wild, our echical link that remains, as Aldo Leopold described
it, “an evolutionary possibility and an ecological necessiry.”

James Workman is a writer and entrepreneur
working in natural resource conservation
markets. He is an alum of PERC’s Enviropreneur
Institute.
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Thanks to this and other work, catch-share fishing rights
can now be traced to an influential network that spans the
ocean, rebuilding life and boosting resilience offshore. The
rights-based principles I encountered in Bozeman all those years
ago have begun to transform the way fisheries are managed
offshore—and, as I'm discovering today, have the potential to
remake the way resources are managed onshore as well.

BENEATH THE GROUND

Humans cannot live on fish alone. Most of our drinking
water and half of our irrigated food comes from groundwa-
ter. Humble, earthy, and hidden from view, groundwater feels
emphatically unsexy. It lacks the romance of fishing, the jolt of
energy, and the scale of climare change. Except when millions
of wells run dry.

That’s not a hypothetical; it’s happening in my home state
of California. Drought’s impacts are well known on the surface,
as the state dammed, diked, diverted, dried, and silenced
rivers in an unprecedented replumbing operation over the past

The Catch-Shares Revolution

century. Less appreciated, until recently, is how much urban,
rural, and natural life depends on funcrioning aquifers.

Offshore fishing and inland farming may seem worlds
apart. Yet both aciivities, in their own arenas, are susceptible
to the tragedy of the commons. In both, cheap energy and new
technologies lower the barriers to extract wealth from an invis-
ible common pool. To slow, stop, and reverse depletion, both
must find ways to share and steward this precious and literally
“price-less” asset beneath the surface.

As with ocean fisheries, the rypical response to ground-
water deplerion is 10 call for coercive regulations chat force all
users to pump less. Aside from the political obstacles, there are
as many legal and practical challenges to this approach as there
are wells. Without bottom-up collaboration, it will remain diffi-
cult to even figure out whose wells are pumping how much
and from where, let alone force people to cur their warer use.

As an alternative, today my partners and I have begun
to apply the same rights-based approach to groundwater that
has worked so well in fisheries. Our company, AquaShares,

Today, more than 200 rights-based fishery management programs exist worldwide, affecting more than 500 species

in 40 countries.

B Countries with catch shares

THE PROPERTY SPECIES

MINE, YOURS, AND THE HUMAN MIND

Bart J. Wilson

What is property, and why does our
species have it? In The Property Species,
PERC senior fellow Bart Wilson explores
how humans acquire, perceive, and know
the custom of property, and why this
might be relevant to understanding
how property works in the twenty-first
century. Written by an economist who
marvels at the natural history of
humankind, the book is essential reading
for experts and any reader who has
wondered why people claim things as
“Mine!”, and what that means for our
humanity.

« Argues that property is a universal and
uniquely human custom

» Offers a fresh, cross-disciplinary look at
the concept and origins of property

« Defends property as humane in
both the ancient and modern world

Paperback | 9780190936792 | 264 pages
$35.00 $24.50 | £22.99 £16.09
Hardcover | 9780190936785 | 264 pages
$99.00 $69.30 | £64.00 £44.80

"This book is a tour de force and will surely be a landmark in thought. The way Wilson weaves together law and
economics, psychology and history, experiment and theory, to make a fresh argument about a very old subject is
remarkable. It's a worthy successor to Locke.” --Matt Ridley, author of The Evolution of Everything

Order online at www.oup.com/academic with promo code AAFLYG®6 to save 30%

OXFORD

UNIVERSITY PRESS
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Source: Environmental Defense Fund Fishery Solutions Center
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America’s Bipartisan ‘Sharesmen’

The legal framewark for fishing rights was rede-
fined In America and has a long history of biparti-
sanship, Catch shares were embraced by Presidents
George W. Bush and Barack Obama. One can trace
the bipartisan political DNA of fishing rights back to an
unlikely collaboration between rival Founding +athers

Curing the Revolutionary War, British troops ann
hilated the American colonies’ vital fishing industry
Fearing stagnation and debt in the wake of the war,
newly inaugurated President George Washington
urgently dispatched his trusted adviscrs— Secretary
of State Thomas Jefferson and Treasury Secretary
Alexander Hamilton—to rebuild wild ced, herring, and
shad fisheries.

The feuding geniuses typically quarreled about
everything. And, true to form, Jefferson first envisioned
small-scale yeoman fishing families working part time
to harvest cod “ta be salted by their wives and chil-
dren.” In contrast, Hamiiton proposed ambitious
economies of scale, recognizing how a national fish
ery could catalyze enterprises from timber suppliers
and tar producers, to 2rs and cobblers, ta ship
builders and waterfront developers. But what united
the two political rivals was an informal rights-based
system of incentives known as "cod sharing.”

This system allocated every fishing crew member
a portion of the fish their vessel brought to dock on a
basis agreed before they set sail. Rather than wages,
each man's earmings were hed to fish landed. Deck-
hands found it ecuitable; owners felt it elininated “loaf-
ors.” Hamilton and Jetferson scaled up the ares-
men” prnciple into a national palicy that awarded tax
credils to incemivize linanciers and fishermen with &
clearly defined stake in the fishery, and ves 2 hidd
to document their “cod-: ng” agreements before
lenving port,

e
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While there’s still room for
improvement, this rapid, widespread,
and bipartisan recovery marks the
single greatest conservation triumph
that almost no one has heard of.

Catch shares offer a pragmatic blueprint that could trigger a
global ocean recovery.

Too good to be true? PERC senior fellow Christo-
pher Costello, along with his colleagues ar the University of
California, Santa Barbara, crunched the numbers from a
global database of catch staristics that encompassed 11,135
fisheries from 1950 to 2003. They set ourt to “test whether
catch share fishery reforms achieve these hypothetical benehts.”
The data revealed that catch shares not only halt but even
pull back the global trend of open-access fisheries heading
toward collapse.

To Costello, this was akin to going from a monthly apart-
ment rental to ownership of a home, even—or especially—a
fixer-upper. “You take care of i—you protect your investment,”
he.said. “When you allocate shates of the catch, then there is
an incentive to protect the stock. We saw this across the globe.
It's human nature.”

UNDER THE SEA

From coast to coast to coast, America’s catch shares have
begun to transform some of the world’s largest and smallest fish-
eries in both fresh and salty waters, motivating stewardship by
commercial and recreational fishing vessels alike.

In just cwo decades, the results have been dramatic. Thanks
to reforms such as catch shares, America’s Aishermen have rebuilt
more than 45 depleted fish stocks. Today, 91 percent of U.S.
fishing stocks are either sustainable or on the path to being
so, boosting the nation’s 1.7 million fishing-related jobs and
$212 billion in sales that depend on coastlines teeming with
life. While there’s still room for improvement, this rapid, wide-
spread, and bipartisan recovery marks the single greatest conser-
vation triumph thar almost no one has heard of.

How did it happen? Progress has been incremental and
messy. Yet if success has a thousand fathers, most of them work
the ocean from the Gulf of Maine to the Gulf of Mexico to the
Gulf of Alaska. Fishermen helped drive initial reforms in places
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such as Port Judith, Rhode Island; Galveston, Texas; Tampa,
Florida; and Fort Bragg, California. Along the way, they found
unerchodox allies among a handful of innovarive and open-
minded marine policy officials, environmental groups, and even
some renegade scholars in far-away Bozeman, Montana, nearly
a mile above sea level.

Fifteen years ago, I pitched up at PERC in Bozeman as
a Prius-driving, Left Coast political appointee of the Clinton
White House and introduced myself to a friendly gang of small-
government, libertarian-minded economists who, ar the time,
seemed to me a bit crazy. My favorite ones siill de.

I came as a participant in PERC’s Kinship Conservation
Instituce, which later became the PERC Enviropreneur Insti-
tute. I grew instantly immersed in vibrant—and sometimes
contentious—exchanges of ideas abouc applying property rights
and markets to environmental challenges. The intellecrual fric-
tion felt wonderfully bracing, yet our clash of ideas often felt
too theoretical.

‘Then one day Donald Leal, 2 PERC senior fellow, flipped
on a projector and introduced us to “individual transferable
quotas,” now better known as catch shares or fishing rights. I
still vividly remember that lecture. It wasn't abstract or hypo-
thetical. It was happening. And it was as if someone threw a
rock through a double-pane window.

“Rather than fight officials over how much fish they can
catch, with whart gear, on which days,” he explained, “fishe:-
men now look ahead to the future value of their quota and
demand lower cacch limits to rebuild populations faster.” My
jaw dropped. Fishermen were making more money by catch-
ing fewer fish. Rewilding the ocean was not just possible, but
profitable.

Rights to wild fish made economic and ecological sense
yet raised interesting political questions. Should fishermen be
awarded shares based on their historic—and sometimes unsus-
tainable—catch levels? How can new entrants break into the
marker? Are rights allocated by weight or percentage? Is anyone
sure how fast species reproduce? Where do recreational anglers
fit in? How do officials ensure compliance when hundreds of
fishing boats sail in rough seas that are sometimes 200 nauti-
cal miles offshore?

Such questions often transcend peer-reviewed scholar-
ship to engage practitioners. And, indeed, through its various
programs and fellowships, many of these issues have since
been raised and addressed by PERC and its associared fellows
working in the field.

Economists
in the
Garden

The historical roots of free
market environmentalism

BY WALKER ASSERSON

Modern practitioners of free market environmentalism
trace their origins to Bozeman, Montana, where
a few scholars gathered in the early 1970s and began
publishing papers and books advocating their approach to
solving environmental problems. Richard Scroup and John
Baden first outlined several basic principles of free market
environmentalism in “Externality, Property Rights, and the
Management of our National Forests,” an article published
in the reputable fournal of Law and Economics in 1973. The
auchors identified problems in the management of national
forests and recommended several ideas to solve them. By the
time Baden and Stroup opened their first think tank, the Center
for Political Economy and Natural Resources, at Montana
State University in 1978, Terry Anderson and P.], Hill joined
them to complete the foursome most responsible for che genesis
of free marker environmentalism, a movement that crossed
ideological boundaries 1o combine the environmental ethic
of the left with the economic tools of the right.

Their intellectual “toolbox” consisted of principles to guide
public policy rather than particular policies themselves, and these
principles were based upon classical liberal political philoso-
phy and four approaches to economics: the Austrian School,
the Chicago Schoel, property rights theory, and public choice
theory. They honed their beliefs and applied them to a variety
of environmental problems in dozens of publications during
their first decade, and their activities during this period illumi-
nate the mission that occupied the bulk of their professional
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lives. Not to be confused with the short-
lived Sagebrush Rebellion and Wise Use
movement, the work of these scholars
percolated under the radar for years and
continues today. At the heart of the para-
digm lay che audacious claim that the
principles undergirding capitalism can be
used to remedy the excesses of capitalism
to help the environment. This approach
wrned craditional thinking upside down,
and the scholars who advocated it have
found palicy successes around the world.

Despite this success, the literature
on the history of environmentalism has
largely ignored free marker environmen-
talism. This is a mistake, Their absence is
perplexing given how much they have in
common with two scholars widely held
in esteem by environmental hiscorians,
James C. Scott and Karl Jacoby. Scott

Monica Lane Guenther
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described “institutional hegemony” as
the attempr by experts and cheir insti-
tutions to replace the pracrical local
knowledge of the citizenry with their
superior scientific knowledge to plan
society. In concrast to the “myth” under-
lying this hegemony, Jacoby described a
simple, tural citizenry thar is capable of
“understand[ing] the local ecology” and
“stewarding local resources.” The entire
free market environmentalism enterprise
can be understood as an attempt to allevi-
ate the hegemony described by Scott by
empowering Jacoby’s rural citizenry. In
this respect, free market environmental-
ism deserves serious attention from envi-
ronmental historians and modern envi-
ronmentalists alike because it represents
an important and controversial new way
of thinking about how humanity strives
to understand and find solutions to envi
ronmental problems.

The failures of Progressive-era
conservation in the West motivated the
Bozeman foursome. In his 1998 book
Seeing Like a State, James C. Scott offered
two reasons that explain why scientific
managemenet by centralized experts in
the 20th century often had environ-
mentally tragic local resules. First, the
visionary intellectuals and planners of
the time “were guilty of hubris,” Scott
notes, “forgetting that they were mortals
and acting as if they were gods.” Second,

“their actions, far from being cynical grabs
for power and wealth, were animated by
a genuine desire to improve the human
condition.” But this was “a desire with a
faral flaw,” according to Scott—despite
good intentions, such schemes too often
failed their intended beneficiaries.

Scholars of free market environmen-
talism could not have said it better. One of
their intellectual heroes, Friedrich Hayek,
articulated a similar sentiment when he
contrasted the “individualism” of classi-
cal liberal philosophy with the collectivist
ideologies he witnessed in Europe during
the 1930s and 1940s: “Individualism,”
Hayek wrote, is “an atticude of humility
before the social process and of tolerance
toward other opinions and is the exact
opposite of that intellectual Aubris which
is at the root of the demand for compre-
hensive direction of the social process.”
Though following different ideological
traditions, the foursome in Bozeman
shared Scott’s assessment that a similar
form of hubris permeated Progressive-era
environmental policies.

The group’s early research revealed
several lessons that demonstrated the
problems with centralized control of envi-
ronmental and natural resources: First,
the incentives driving government offi-
cials were not always aligned with the
public interest, and second, the good
intentions embodied in Progressive insti-
tutions were often not sufficient to protect
the environment.

This was especially evident when it
came to federal land management. Though
they accepted some degree of development
as inevitable, the Bozeman scholars’ early
publications expressed clear disapproval
of the status quo that favored extractive
industries in public land management
decisions. Mandated by the Multiple-
Use Sustained-Yield Act of 1960, federal
bureaus were supposed to manage public
lands to reflect society’s evolving values
for recreational activities, viewsheds, and
unspoiled ecosystems. Yet, in the eyes of
the free market environmentalists, agencies

PERC.ORG

You could argue our species needs freedom as much as we
need food. The ocean provides both. It offers wide-open
access to its salt spray, crashing waves, and vast mysteries beneath
the surface. Far from the surf, its bounty fills our supermarkets
with everything from halibut and hake, to crab and cod, salmon
and shrimp, and snapper and grouper—a raste of the sea’s raw
wildness.

Alas, seafood has become a victim of freedom. Open access
means nearly 100 million men and women around the world
can and do cast a hook or net—or, in some cases, even a home-
made bomb—to capture the ocean’s bounty, whether for recre-
ation, to harvest protein, or to earn a living. What's more, the
ocean’s “vast mysteries” are receding as innovations above its
surface—including repurposed wartime rechnologies such as
monofilament line, hydraulics, spotter planes, GPS, SONAR,
LORAN, and RADAR—now allow us to penetrate its depths
with pinpoint accuracy.

Year after year, fishing fleets ranging in size from outboard
skiffs to floating factories extract more than 90 million metric
tons of seafood, catching too much too fast for the ocean to
renew itself. Such overfishing has human consequences as well.
Compounded by global heating and acidification, two-thirds of
all fisheries could be depleted by 2050, erasing fishing jobs and
depriving billions of the nutritious animal protein.

The depletion of ocean fisheries is a classic case of the “trag-
edy of the commons.” Each seafood harvester understands that
his actions impact his fishery and pose risks to the sustainability
of it, Yer each devotes ever more time, energy, and money to his
pursuit, eroding the source of his sustenance. Understandably,
fishermen explain the vicious cycle with an existential shrug:
“If T don't take the last fish, someone else will.”

The standard response is 1o crack down. Impose abstinence.
Force a kind of maritime gastric bypass surgery on human appe-
tites. Push seafood off menus and fishermen off the sea. Even if
it were possible (spoiler alert: it isn’t), shuttering che sea would
diminish the health of our body and spirit—and our wildness.

Fortunately, the tragedy is not inevitable. Over several
decades working in conservation, from the African desert o
tropical rainforest to offshore seas, [ have seen communiries
sustain their wild harvest by securing clearly defined rights to
the natural rescurce on which they depend. I have watched
men and women agree on rules over access to and use of the
water, pasture, forest, or fishing grounds chey share. Account-
able rights and responsibilities foster trust and cooperation
and turn scarcity into relative abundance. In recent years, such
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Fishing rights that are clearly defined,
enforceable, and transferable give
fishermen “skin in the game” and
motivate them to leave more fish Iin
the water today to ensure there's

an abundant and valuable harvest
available tomorrow.

customary peer-to-peer governance systems have been adapted,
formalized, and scaled with advanced technology, and commer-
cial fishermen have led the way.

REVERSING COLLAPSE

Amid grim and noisy headlines of oceanic seafood loss,
waste, and ruin comes a quiet and equally accurate story of
human agency. Fishermen and policymakers are uniting to
replenish the resources on which we all depend. The cartalyst
behind this sea change is a policy innovation known as righis-
based management, or “catch shares” in the Unired States.

Under negotiated contracts, 2 government agency sets
science-based limits on an overall harvest, then clearly defines
for fishermen and coastal communiries a portion of the catch
either as a percentage of the total harvest or a spatial share of
traditional fishing grounds—in exchange for their adhering to
strict accountabilicy. These shares can often be purchased, leased,
or handed down to family members, which gives them endur-
ing value. Fishing rights chat are clearly defined, enforceable,
and transferable give fishermen “skin in the game” and motivate
them to leave more fish in the water today to ensure chere’s an
abundant and valuable harvest available romorrow.

The roots of this institurional innovation spread deep and
wide. Customary rules provided a foundation for rights-based
fishing in numerous societies over centuries, from Fiji 1o Turkey.
In recent years, formal versions have been enshrined in consti-
tutions from Iceland to South Africa to New Zealand. Today,
fishermen and governments have together forged more than 200
such rights-based systems, co-managing 500 different species
back to health across 40 nations.

Fishermen with these secure rights now enjoy longer seasons,
safer fishing, lower costs, and higher earnings; meanwhile,
the public enjoys healthier ocean biodiversity and fresher foed.
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The Rights-Based
Revolutions
Beneath the Surface

With clearly defined rights to their shared and invisible
natural assets, fishermen and irrigators alike reverse a race

to the bottom

BY JAMES WORKMAN

RPERC REPORTS

such as the Forest Service, the Bureau of
Land Management, and the Bureau of
Reclamation often failed to reflect the
burgeoning environmental ethic. Instead,
extractive industries such as mining
and logging appeared to have “captured”
the agencies, dominating agency decision-
making processes and resulting in poli-
cies favorable to extractive industries. The
scholars’ research led them to become
“increasingly convinced that both the
environmental and the economic costs
of bureaucratic management of natural
resources are excessively and unnecessar-
ity high,” as Baden and Stroup put it in
one publication.

Mainstream historical interpreta-
tion corroborates their interpretation.
Historian Samuel Hays first noted that
shortly after the creation of the federal
land bureaus, business incerests “exerred
their power over the new agencies” and
shaped “the character of development
in a manner contrary to the aims of
Conservationists.” This was precisely what
the Bozeman scholars meant when they
expressed concern that the federal land
agencies had been “caprured” by extrac-
tive industries.

Environmental historian Donald
Worster provided a further example when
he condemned the Bureau of Reclamation.
In 1986, Worster concluded that federal
bureaucracies in the West “tend[ed] to
impose their outlook and their demands
on nature, as they do on the individual
and the small human community, and
they do so with grear destructiveness.”
Nancy Langston examined the Forest
Service in the Blue Mountains of eastern
Washington and Oregon and reached
a similar conclusion in Forest Dreams,
Forest Nightmares: The Paradox of Old
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Growth in the Inland West. Though gener-
ally well meaning, scientific management
of the forests was an ecological disaster,
she argued. The case studies by Worster
and Langston, motivated by different
ideologies than the Bozeman scholars,

The group's early
research revealed
several lessons
that demonstrated
the problems with
centralized control of
environmental and
natural resources.

nonetheless corroborate the predomi-
nant theme running through the free
market environmentalism publications
during their first decade: thar the nation
needed new land management policies
because Progressive-era conservation was
not caring for the environment as well
as it should.

Contributors to free marker enviton-
mentalism scholarship express this senti-
ment in nearly all of their publications
during these early years. In “Externality,”
Stroup and Baden argued that manage-
ment decisions often reflect the effective-
ness of self-interested lobbying groups
to get what they want, racher than an
impartial assessment by public servants
of myriad public demands. Subsequently,
they concluded that both the “public” and
the environment may lose out to special

interests under bureaucratic manage-
ment. Published eight years later, the title
of the first comprehensive free markert
environmentalism book, Bureaucracy vs.
Environment: The Environmental Cost
of Bureaucratic Governance, displayed
the centrality of this sentiment to the
movement at this time. The collection
of essays elaborated on the means by
which extractive industries dominated
certain bureaucracies and the undesirable
ecological outcomes of these institutional
arrangements. One representative paper
noted that environmentalists atctempt-
ing to inculcate “new social, cultural,
and political values” into the Bureau of
Reclamation were repeatedly thwarted
by “powerful governmental bureaucracies,
pork barrel Congressional committees,
and [economic) intetests.” In the conclud-
ing essay, economist M. Bruce Johnson,
reflecting the main theme of the book,
lamented, "As well-intentioned as it may
have been, the transfer of resource control
from private ownership and markets o
public ownership and governmental
bureaucratic concrol has not been the
panacea some expected.”

ECONOMICS TO THE RESCUE
Having thus diagnosed the problems,
the Bozeman scholars drew on several
rich intellectual traditions to create poli-
cies they believed would solve the prob-
lems produced by Progressive conserva-
tion. Their political philosophies signifi-
cantly informed the development of their
policies and are critical to understanding
them as a movement. The founders saw
themselves as classical liberals, aiming
to uphold, as Anderson and Hill put i,
the “integrity of the individual and the
right to freedom from coercion.” These
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continue to be manifest today in the
movement’s desire for a limited consti-
tutional government, the rule of law,
support for private property rights, and
a free-market economy. Two ideas from
the classical liberal tradition deserve
particular attention for their prevalence
to free market environmentalism scholar-
ship, and also because of their similarity
te some of the ideas of environmental
historians Scott and Jacoby.

The first idea is “spontaneous order,”
first articulated by Bernard Mandeville
in 1714. Mandeville argued that when
individuals are free to pursue the “vice”
of self interest to improve their marterial
well being, they end up benefiting society
at large by creating a sophisticated social
order that nobody could have foreseen
or planned. Thus, the right of individ-
uals to engage in voluntary exchange—
socially, economically, or otherwise (and
without harming anybody)-—is critical to
healthy, free societies. Advocates of spon-
taneous order embrace societies formed
by bottom-up processes and warn of
those imposed upon the people from

(3) “Nobody plunders anybody.” (In
Bastiat’s construction, the “few” referred
to 2 powerful elite that controlled soci-
ety’s wealth and governmenc.) Endorsing
Bastiat’s preference for the latter, free
market environmentral policies strive to
limit che use of state coercion to prevent
elite groups—for instance, extractive
industries—from trampling individual
rights.

To apply these ideals to the envi-
ronment, free market environmenral-
ists turned to the notion of the “rrag-
edy of the commons,” described in a
famous 1968 paper by ecologist Garrerr
Hardin. Among ocher things, Hardin
identified open range land in the West
as a commons—an unowned and open-
access resource that, absent regulation
by either custom or law, will result in
overconsumption and, ultimately, deple-
tion. The Bozeman foursome expanded
upon this insight to posit that solving

the tragedy of the commons required the
creation of new institutions that gener-
ated better information for decision
makers and incorporated incentives to
promote sound stewardship.

To find alternative institutional
arrangements, Anderson, Baden, Hill,
and Stroup turned to several strains of
economic theory: the Chicago School,
Austrian School, emerging property rights
theory, and the burgeoning subfield of
economics known as “public choice.” The
Bozeman connection to Chicago was often
personal. PJ. Hill earned his Ph.D. in
economics at the University of Chicago
in 1970, and several notable Chicago
economists took interest in free market
environmentalism, participating in confer-
ences and conrributing 1o publications.
Among other things, the school empha-
sized the role of positive incentives acting
on self-interested individuals, an aspect of
human nature that the Bozeman scholars
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the top down. In contrast with central-

ized bureaucracies, the Bozeman scholars
believe spontaneously ordered societies
are the antidote to institutional hegemony
and are likely to be more just, equitable,
and environmentally friendly.
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the expense of others. He claimed that
there were only three ways to organize
society: (1) “The few plunder the many,”
{2) “Everybody plunders everybody,” or

~ Frank H. Murkowski
Governor of Alaska (2002-2006)
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money from wolf lovers to create a fund for reimbursing ranch-
ers whose livestock were killed by wolves.

It was classic enviropreneurship. Rather than trying to
take away ranchers’ grazing rights or questioning whether
they should have the right to graze livestock in the region at
all, Fischer asserted that ranchers had such rights and worked
to compensate them for their losses. The scheme didn’t
completely solve the controversy—wolves were still conten-
tious, and remain so today-—bur his approach significantly
defused the conflice.

“My view is that people who support wolf recovery should
help pay the costs,” Fischer wrote in PERC Reports in 2001.
“I'm trying to bridge the gap between people who may not
want wolves and my organization, which is committed to wolf
restoration.” Since then, similar approaches have been used to
negotiate grazing permit retirements in areas with chrenic wild-
life conflicts and to help sheep ranchers convert their herds to
cattle to reduce the spread of disease from domestic sheep to
nearby wild bighorn sheep populations.

New technologies are also reducing the transaction costs of
using environmental markets. The sharing economy, for exam-
ple, is revolutionizing the way entrepreneurs connect suppli-
ers and demanders to share underused assets, such as vehicles
in the case of Uber and spare bedrooms in the case of Airbnb.
The same principles are being harnessed to address conserva-
tion challenges.

PERC REPORTS SUMMER 2020

LandTrust, a company based in Bozeman, Montana, is
using an Airbnb-style marketplace to provide public hunting
and other recreational opportunities on private lands—and, in
the process, giving landowners incentives to conserve fish and
wildlife habitat. Landowners can list their property, set prices,
and establish rules for access. Hunters and anglers can then
request daily bookings. Users are pre-verified, and dual rating
systems build crust and ensure accountabilicy.

Whether led by nonprofit groups or for-profit firms, envi-
ropreneurs use property rights to promote conservarion, some-
times even by creating new forms of property rights. Short-
term habitat leases, fishing quotas, access agreements, livestock
compensation schemes, conservation easements, and payments
for ecosystem services are essentially enviropreneurial efforts to
forge new property rights thart lower the transaction costs of
environmental markets—all while helping to protect species,
preserve open spaces, ot increase recreational oppoertunities.

Free market environmentalism is
anything but an oxymoron.

Far from being an oxymoron, free market environmental-
ism is working to end overfishing, increase stream flows, recover
wildlife, and encourage resource stewardship—and the environ-
mental communiry is beginning to recognize it. Today, market
approaches are no longer taboo. As the examples above suggest,
they are often the most practical way to resolve conflicting
demands over natural resources and the environment,

Of course, markets and property rights are no silver bullec.
They won't solve every environmental problem. But for many
issues, they offer a viable and attractive alternative to political
environmentalism. And in cases where market solutions don’t
emerge, ir's often because political or legal obstacles prevent
them from flourishing—whether through unclear rights or
restrictions on marker exchanges. When property rights can
be defined and secured and markets can function, free marker
environmentalism can thrive,

Free marker environmentalism is a proven concept that is
promoting conservation around the globe. It may be a differ-
ent shade of green, but it’s proving to be a critical part of the

future of environmentalism.

Shawn Regan is the vice
president of research at
PERC and executive editor
of PERC Reports. Tate
Watkins is a research fellow
at PERC and managing
editor of PERC Reports.
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believed contributed to the destruction
of the commons but could also play a
patt in solving the tragedy. On the one
hand, government subsidies to extrac-
tive industries amounted to an incentive
to log and mine more than they other-
wise would. These perverse incentives
amounted to taxpayer-funded destruc-
tion of the environment.

In contrast, the Bozeman scholars
asserted that ownership of a resource
creates incentives for individuals ro
consider the long term and conserve. As
one contributing author wrote, “Whether
it is organized around a profit seeking
or non-profit undertaking, there are
incentives for the owner to preserve the
resource... [because they] capture the
full capital value of the resource.” To
promote salutary incentives, the scholars
contemplated the merits of various alter-
native ownership schemes—nonprofit,
communal, private—as well as considered
creative new institutional arrangements
that maintained government ownership
of resources, Tribal ownership of elephant
herds in Zimbabwe to curb poaching is
just one example of the implementation
of their work in chis area.

As Scott noted, bureaucracies often
suffered from the inability to collect the
dispersed information needed to carry
our their plans successfully. A strikingly
similar argument was made by schol-
ars in the Austrian School of econom-
ics. Friedrich Hayek, in his 1945 arci-
cle, “The Use of Knowledge in Saciety,”
articulated an idea that won him a Nobel
Prize in 1974: Economic informartion
is time and place specific, thus centrally
planning an entire economy was impos
sible to do well. The Bozeman scholars
applied this to the environment, noting

PERC.ORG

that ecological knowledge varies widely,
constantly changes, and is imperfecty
understood. To be effective, they argued,
policies must harness the creative ener-
gies of dispersed parties that hold unique
knowledge of particular ecosystems and
empower them to act. Nonprofit envi-
ronmental groups and local stewards met

Their approach
was purposefully
long term, and they
hoped their influence
would percolate
throughout society—a
sort of trickle-down
environmentalism.

these criteria. Generating new institu-
tional arrangements that shaped their
behavior in an environmentally friendly
direction became the next task.

The scholars believed that well-
defined and cransferable property righes
help remedy the tragedy of the commons
by producing information and creating
positive incentives for individuals to
act in environmentally friendly ways.
Economists Ronald Coase and Harold
Demsetz played critical roles in advanc-
ing their field’s understanding of property
rights. Coase used examples of grazing
and air pellution to illustrate the impor-
tance of property rights and the ways in
which property law could hold pollut-
ets liable for their effects on neighboring
property. Demsetz expanded on Coase’s

insights, claiming that property rights
were not absolute and evolved over time
as circumstances changed.

The founders of free marker envi-
ronmentalism applied these insights to
the environment, noting that property
rights could be defined to create incen-
tives for stewardship, as long as common
law and nuisance liability law were simi-
larly enhanced. This would enable envi-
ronmental resources to become assets
for their owners, extending the deci-
sion-making calculus to include long-
term effects. The extension of property
rights to ocean fisheries via individual
transferable quotas, also known as catch
shares—a policy that has since been
adopted by various countries around
the world—provides one example. The
Bozeman scholars also held that, as long
as such rights could be transferred, the
price system would provide informartion
abour their worth, thus approximating
the subjective values of society. Therefore,
they often sought to make non-trans-
ferable property rights, such as grazing
rights on public lands, transferable so that
environmental groups may purchase and
retire them. Finally, the scholars believed
that property rights could be defined in
a way that circumscribed the behavior
of the ritle holder, as with conservation
easements, for example.

The final intellectual influence on
the Bozeman scholars was public choice
theory, which scrutinized “government
failure,” an analog to marker failure that
applies when the pofitical process rather
than the market process produces nega-
tive externalities. The pioneers of public
choice, James Buchanan and Gordon
Tullock, posited the unthinkable in 1962:
Perhaps those in the public sphere—such
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as politicians and bureaucrats—are moti-
vated by self-interest just like most other
people. This was a radical proposal at the
time, as conventional wisdom treated
bureaucracies as if they were benign insti-
tutions that served the public good with
objectivity and omniscience.

All of the major intellectual contribu-
tions to the free market environmentalism
paradigm were new ar resurgent in the
1970s. Furcher, the four economic theo-
ries used by the scholars of free marker
environmentalism represented major
theoretical breakthroughs in the under-
standing of human behavior: The pioneers
of each won Nobel Prizes in economics
becween 1974 and 1991. By combining
these disparate intellectual strands into an
internally consistent theory, the Bozeman
scholars broke new ground. Particular
economic principles had been applied to
the environment, but these applications
had been piecemeal. Never had the prin-
ciples driving marker forces been applied
so thoroughly to the task of analyzing and

solving environmental problems.

TREE-TOP ACTIVISTS

In the fall of 1979, two dozen
economists descended upon Bozeman
to attend the first conference hosted by
the nascent free marker environmen-
talistn movement. The topic was “The
Environmental Cost of Bureaucratic
Governance,” This seminal event—a sort
of Earth Day for economists—inaugu-
rated a new paradigm that represented
a radical break from traditional envi-
ronmental economists. It was the firsc
of 17 collequia to be held over the next
three years, and one of hundreds of such
events that the Bozeman scholars would
host during the next four decades.

PERC REPORTS SUMMER 2020

PERC seminar participants

Guests at their conferences included
academics, influential journalists, busi-
nesspeople, policy specialists, government
bureaucrats, federal judges, and environ-
mentalists. Academics comprised most of
the 28 participants at the first conference,
but representatives from the Wilderness
Society, Environmenral Defense Fund,
and Western Timber Association also
attended. Representatives from national
public policy institutes such as the
Heritage Foundation and Center for che
Study of Public Choice joined as well,
demonstrating the group’s remarkable
networking prowess. The main focus at
these conferences was to read and discuss
free market environmenralism scholar-
ship and related work. In addition to
seminars, the Bozeman scholars sought
to publish as much as possible, wherever
possible. This included academic journals,
books, policy reports, and opinion pieces
in national and local newspapers. Their
approach was purposefully long term,
one that Baden claims “was designed to
help my grandchildren.” They primar-
ily targeted influential elites, and they

hoped their influence would percolate
throughout society—a sort of trickle-
down environmentalism.

Though they eventually coalesced
into 2 single movement, the backgrounds
of the primary foursome did not portend
the genesis of a “new” brand of environ-
mentalism. Baden studied anthropology,
Anderson and Hill economic history,
and only Scroup’s dissertation, “The
Economics of Air Pollution Control,”
was an explicit study of environmental
issues. Yet despite their disparate prior
interests, these individuals advanced
what became their common goal of free
market environmentalism. First, the
Center of Political Economy and Natural
Resources (CPENR) was established in
1978 in partnership with Montana State
University. The center’s mission was
“to provide an institutional setting that
fosters the study of political economy
and natural resource issues” in order
to “examine how a property rights and
market approach can be applied to criti-
cal issues of resource policy.” Its closure a
few years later facilitated the creation in
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Most recently, the Fish and Wildlife Service in 2019
adopted new rules that will allow the agency to tailor protec-
tions to match the needs of listed species. In particular, the rules
would establish a regulatory distinction between species chat
are listed as endangered (those currently at risk of extinction)
and those that are cthreatened (those that could become endan
gered in che foreseeable future).

This change could provide better incentives to recover
species. Now, instead of applying the same strice regulations to
both endangered and threatened species, the agency can craft
flexible protections for threatened species that are suited to the
particular recovery challenges of that species. For example, the
agency can issue baseline protections that do not unduly restrict
land-use activities that pose little threat to a species and can
encourage management actions that improve habitat condi-
tions. And because landowners can be rewarded with regula-
tory relief as a species’ status improves, or face increased regula-
tory burdens if its status declines, landowners will have a signif-
icant stake in species recovery.

The new rule may prove critical for the monarch burterfly,
which is under consideration for federal listing later this year.
The migratory butterfly’s main habitac requirement is milk-
weed—the monarch carerpillar’s only food source—bur today
the plant is in short supply due to increased herbicide use. Asa
result of this and other factors, monarch populations have dras-
tically declined in recent decades.

Under the old rules, in which all listed species receive full
protections by default, listing the bucterfly under the Endan-
gered Species Act would likely deter many landowners from
helping recover the species. Its mere presence could trigger
costly land-use restrictions, making it unlikely thar farmers or
ranchers would restore milkweed habicar.

The new rules would allow che Fish and Wildlife Service
to tailor threatened-species protections for the monarch
in a way that encourages efforts to conserve the bucterfly,
For instance, rules could be issued thar allow landowners
enrolled in a voluntary habitat conservation program to be
exempt from certain regulations. In pracrice, that could mean
that as long as a farmer makes good-faith efforts to maincain
habitat that helps che butterfly, they would not be subject 1o
restrictions or punishments for engaging in routine farming
activities, even if chey incidentally harmed a small portion of
monarch habitat.

These policy tools are far from perfect—safe harbor agree-
ments, for instance, are costly and time consuming for a land-
owner to hammer out with the government, and even then, an
endangered species could still become a liability for neighbors

PERC.CRG
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once it crosses property boundaries—bur the trend is clear:
Conservationists are finding innovative ways to affect policy

so that incentives can be more closely aligned for landowners
and impetiled species.

Environmental entrepreneurs are
finding ways to better define property
rights and reduce transaction costs

to address new challenges.

If property rights and markets are the keys to free market
environmentalism, then environmental entrepreneurs are the
peaple applying them to solve real-world problems. At PERC,
we have our own word for them: “enviropreneurs.”

Simply put, enviropreneurs use property rights, contracts,
and market incentives to improve the environment. They see
environmental problems through a different lens. Where
others see “market failures” and a need for regulation, enviro-
preneurs see opportunities to forge innovative contracts that
define unclear property rights and reduce the transaction costs
of coordinating exchanges. The result is a cooperative alterna-
tive to zeto-sum political environmentalism.

Hank Fischer is a quintessential example. In the 1990s,
while working with the nonprofit Defenders of Wildlife, Fischer
helped reduce conflicts over the reintroduction of wolves to
the Yellowstone ecosystem with a unique approach: Instead
of pursuing regulation or litigation, he sought to compensate
ranchers for the costs of living with wolves. His group raised

PERC REPORTS SUMMER 2020

SC-AG-21-1584-A-000219

37



Backward incentives present major
obstacles for recovering species—and
the results show it.

work and are more likely to find new and better ways to do
conservation in the future.”

Other examples abound. The Vermont Audubon Society
has developed a bird-friendly label that maple syrup produc-
ers can use to market their products in exchange for diversify-
ing their forests to enhance bird habitat. The National Wild-
life Federation negotiates grazing-permit buyouts in the Yellow-
stone region to reduce conflicts with carnivores such as grizzly
bears and wolves and limit the spread of disease from domestic
sheep to wild bighorn sheep herds. And in Uganda, conserva-
tionists have paid farmers to keep forests intact to preserve habi-
tat for endangered chimpanzees and sequester carbon dioxide,
which has proven to be a cost-effective way to combar defores-
tation in the country.

Regulations often harm, rather than
help, endangered species recovery—
but that’s beginning to change.

Most endangered species rely at least in part on private lands
for habitat. Yet under the Endangered Species Act, landowners
who provide habitat for listed species generally receive no
benefit—in fact, the presence of endangered species may even

A Golden Opportunity

In the hills of Central Texas, habitat credit trading programs
have turned areas that support the endangered golden-
cheeked warhler into an asset, increasing landowners’ desire
to preserve the species. The warbler, named for a flash of
yellow plumage around its eyes, is the only bird that nests
exclusively in Texas. Since 95 percent of the state’s land is
privately owned, incentives for landowners to conserve the
warbler are crucial for its survival and recovery. The first
credit exchanges for the species permitted the Department
of Defense to offset the impact of its military exercises around
Fort Hood by paying nearby landowners to provide habitat.
But the credit market has since grown to include developers,
spurring an expansion in habitat that has raised the possibil-
ity of delisting the bird in the near future.
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become a liability. As a former Fish and Wildlife Service admin-
istrator once noted, “The incentives are wrong here. If [ have
a rare metal on my property, its value goes up. Buc if a rare bird
occupies the land, its value disappears.”

The red-cockaded woodpecker provides a classic example,
After the species was listed as endangered in 1970, several stud-
ies found that timber owners in North Carolina began harvest-
ing trees earlier, or even clear-cutting forests entirely, to avoid
the costly land-use restrictions that would arise if woodpeck-
ers began to inhabit their land. Rather than encouraging land-
owners to provide much-needed habirtar, the law encouraged
them to preemptively destroy it.

These backward incentives present major obstacles for
recovering species—and the resules show it. Since the Endan-
gered Species Act was enacted, less than 3 percent of listed
species have recovered to the point of being delisted.

In recent decades, conservation groups, landowners, and
policymakers have sought to improve the implementation of
the act to address these perverse incentives. Various policy tools
such as safe harbor agreements, candidare conservation agree-
ments, and habitat credit trading programs have been created in
an attempt to provide incentives that promote species recovery
instead of undermining it. Safe harbor and candidate conser-
vation agreements provide regulatory relief for landowners who
conserve or recover imperiled species. Credit trading schemes
provide incentives for property owners to supply habicar; their
conservation work generates credits, which can be sold to devel-

opers who have agreed to buy credits to mitigate impacts of
their projects.
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1980 of PERC, which took up CPENR’s
mission and activities but was purpose-
fully independent of the university.

In pursuing seminars, the Bozeman
scholars acted upon their belief in the
impact that powerful ideas can exert on
public policy. The seminars were formu-
laic: Invite about 20 people, send out
readings to participants before the semi-
nar, gather for a few days to discuss the
readings, and enjoy meals, leisure activ-
ities, and polite conversation between
sessions. The first goal was that people
would read, think abour, and discuss
ideas. The second goal was char good
ideas would emerge from the process,
and participants would gradually dis-
seminate them throughout society.
Participants need not agree with each
other, but they had to follow the proto-
col of civil discourse. By encouraging
cthe open exchange of ideas, the schol-
ars aspired to generate 2 berter under-
standing of the environmental issues
facing society.

Over the years, the Bozeman group
created a stable base of operations from
which the free market environmental-
ism movement could expand, and they
successfully leveraged their compara-
tive advantage——the natural splen-
to host hundreds of
conferences, which at the time was cheir
primary outreach mechanism. Their abil-
ity to associate with elite intellecruals,
including five winners of the Nobel Prize
in economics and two future secretaries
of the U.S. Department of the Interior,
is a testament to the respect others had
for the quality of cheir scholarship.
Targeting journalists proved fruicful as

dor of Montana

well; many subsequently invited the
Bozeman scholars to pen editorials or
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wrote their own articles on the movement’s
ideas. In sum, their long-term approach
to activism worked, policymakers in the
United States and around the world now
recognize free market environmentalism
as a viable tool for solving environmen-
tal problems.

CONTENTION OR
COMPREHENSION?

Now, four decades later, as concern
about environmental issues continues
to grow, the movement that Anderson,
Baden, Hill, and Scroup builc now
receives widespread nacional and inter-
national attention. The group from
Bozeman identified environmental
problems generated by markets and
those endemic to government manage-
ment and then developed a broad set of
principles necessary to overcome them.
Their paradigm challenged the widely
held perception that environmental
problems were unique and could only be
solved through government intervention
to mitigate market failure. This flawed
belief, they posited, too often resulted
in a one-size-fits-all approach to envi-
ronmental legislation that neglected
important differences among diverse
ecosystems and ignored local knowledge.
The scholars also warned that crusting
a powerful centralized government to
be the primary steward of the environ-
ment was a dangerous pursuit subject to
the whims of politicians and bureaucrats.
To ameliorate these problems, free market
environmentalists strove to align indi-
viduals’ self-interest with society’s envi-
ronmental interests, thus harmonizing
environmental goals with responsible
economic growth and an appreciation
for the ideals of a free society.

Their paradigm
challenged the widely
held perception that
environmental problems
were unique and

could only be solved
through government
intervention to mitigate
market failure.

Anderson, Baden, Hill, and Stroup
deserve recognition as the originators of
a comprehensive new approach to envi-
ronmental issues. The idea of using the
principles powering capitalism to remedy
the excesses of capitalism had not previ-
ously been advocarted in such a sustained
mannet. But after 40 years, free market
environmentalism has certainly arrived.
Its influence on domestic environmental
policy already extends deep into federal
and state policymaking circles, and several
nations, such as South Africa, have turned
to PERC for answers to their environmen-
tal problems. While some of cheir ideas
may provoke debate and disagreement,
their achievement lies in expanding the
set of possible solutions from which envi-
ronmentalists and environmental policy-
makers can choose. For too long, many
responded reflexively to free market envi-
ronmentalism with contention. Now, it is
time for measured comprehension.

Walker Asserson is

a teacher at Bozeman
High School. This essay
is adapted from a paper
he published at Montana
State University in 2007,
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can be devastating for ranchers and undermine their support
for conservation efforts. The tool would transfer some of the
risks of elk-to-livestock brucellosis transmission to other parties
willing to bear some of the costs, including conservation organi-
zations, sportsmen groups, and conservation-minded investors.

PERC is also working with landowners in Montana’s Para-
dise Valley to devise market-based solutions that beteer enable
them to provide habitat for elk, deer, and other species. The
project is exploring the feasibility of several innovative tools,
including shorc-term elk occupancy agreements and forage-
loss compensation programs. Other partners, including the
Western Landowners Alliance and an interdisciplinary group
of researchers from PERC and several universities, are collabo-
rating to develop new approaches and policy solutions that help
private landowners conserve habitar for elk and other migra-
tory ungulares.

Such efforts can’t come soon enough. Pressures 1o develop
and subdivide large private working lands loom large in the
region. And as wildlife populations such as elk and grizzlies
continue to expand, landowners are being asked to shoulder even
greater burdens. Disease risks from brucellosis are also increas-
ing. New solutions that help private landowners are needed.

“Conservation,” Leopold wrote, “will ultimately boil down
to rewarding the private landowner who conserves the public
interest.” With 70 percent of the United States privately owned,
conservation needs to make economic sense for landowners,
and fortunately, property rights and markets are helping to get
those incentives right.

Creative conservationists are
harnessing markets to provide habitat
for wildlife.

Ask any ecologist and they will tell you that, when it comes
10 conserving wildlife, habitat is the crucial ingredient. Increas-
ingly, conservarionists are finding innovative ways to restore
or create habitat—nor by litigating or regulating land use, but
sometimes by simply paying people to provide it.

After years of drought began o take its toll on wetlands
habitat in California’s Central Valley, the Nature Conservancy
devised a creative approach to do just thac. The group estab-
lished a program to pay rice farmers to keep their fields flooded
longer than usual to serve as habitat for waterfowl migrating
along the Pacific Flyway, a 4,000-mile route from the Bering
Strait to Patagonia. Rice farmers in the valley usually drain
theit fields in January, several months before birds arrive on
their annual migration, but a dry field is of licdle use to migra-
tory geese or other waterfowl,

Conservation needs to make economic
sense for landowners, and fortunately,
property rights and markets are
helping to get those incentives right.

The program, dubbed BirdReturns, creates temporary
“pop-up” wetlands to ensure migrating flocks have habitar
during a crucial part of their journey. “If birds come here and
there aren’t any flooded fields, they may not have enough habitac
to survive,” said Brian Stranko, director of the Nature Conser-
vancy’s water program. “But if we pay farmers to flood their
fields when the birds want to be here, then we can creare the
habitat thar these birds need.” Since the program began in 2014,
more than 100 farmers have participated to create 50,000 acres
of short-term habitat.

Elsewhere, other groups are finding creative ways to
contract for conservation. In Montana, the Wild Sky program
run by the nonprofit American Prairie Reserve makes direct
payments to ranchers who implement wildlife-friendly prac-
tices that foster habitar for elk, pronghorn, bears, and other
species. “Many ranchers are already doing conservation
work, but very few are actually getting compensated for it,”
says Daniel Kinka, a wildlife ecologist with Wild Sky. “We
think that by paying people for the conservation work they
are already doing, they are more likely to continue to do that
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Insuring Conservation .f

Montana's wildlife heritage doesn’t simply fall from its big
sky; it is often the result of actions by private landowners who
steward habitat. But conserving habitat can be costly, espe-
cially when it comes along with risks from diseases such as
brucellosis, which elk can transmit to cattle. As one rancher
told PERC researchers, “If we improve habitat, we're basi- e
cally shooting curselves in the foot because of the increased
brucellosis risk.” That could change, however. PERC is
exploring the development of a “brucellosis bond” or similar
insurance mechanism that would transfer some of the risks
associated with brucellosis —which can compel ranchers to
slaughter their entire cattle herds—to those who benefit from
elk conservation. "The project seeks to help private work-
ing ranches be profitable while also providing habitat,” says
PERC research fellow Ben Foster.

& Implement Productions, Wes Overveld

half of their time on private lands, relying almost entirely on says Arthur Middleton, a U.C. Berkeley ecologist who studies
lower-elevation ranches during the harsh winter months. Yellowstone’s elk migrarions,
This research underscores a crucial fact: The elk and other All across the United States, private landowners provide

migratory ungulates that atcract millions of visitors to the region
each year—and fill many hunters’ freezers each fall——depend on
the actions of private landowners for survival. “If you're a tour-
ist that sees elk in Yellowstone, there’s a good chance those elk

habicat for other game and non-game species. Altogether,
private lands are home to more than 75 percent of the nation’s
wetlands and more than 80 percent of its grasslands. Two-
thirds of all threatened and endangered species are also found

Environmental markets have
revolutionized the way economists

rely on someonc’s private property for habirar in the winter,”  on private land. and environmentalists address
These examples illustrate an important reality that is gain- pollution problems

ing broader recognition: Conservation benefits the public, but

landowners often bear the costs of providing it—whether it’s

the direct losses associated with living with wildlife such as lost

forage, damaged crops, or disease transmission or the indirect

BY TIMOTHY TAYLOR

costs in terms of other foregone productive uses of their land.
When these costs are high, landowners’ willingness and ability

hree decades ago, Eugene McCarthy, once 2 prominent
to continue providing those public benefits can be diminished. ;

Democratic presidential candidate, atgued in 7he New
Republic that a provision in the Clean Air Act of 1990 thar would
grant tradable permits to companies to emit a certain amount
of sulfur dioxide was the modern equivalent of “indulgences”
once sold by the Cartholic Church. The comparison was not

'The famous conservationist Aldo Leopold undetstood this
well. In 1934, he wrote that “the thing to be encouraged is the
use of private land in such a way as to combine the public and
the privarte interest to the greatest degree possible.”

Today, many conservationists are following Leopold’s
advice by working with private landowners to find solutions
thar benefit both people and wildlife. In Montana, PERC is
exploring ways to help cattle ranchers in the Greater Yellowstone
Ecosystem address the problem of brucellosis, a disease that elk
transmit to livestock that causes cthem to abort their young,
The project aims to develop an insurance mechanism to better

a compliment, The long-ago notion of indulgences was that
those who made sufficient payments to the Church could be
absolved of past sins or released from purgatory after death. In
other words, the rich could literally buy their way into heaven.
The practice was widespread and repellent enough by the early
1500s that it led to Martin Luther's break from the Catholic
Church and thus to the Protestant Reformation.
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manage the financial risks associated with brucellosis, which
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Today, not only do economists
routinely consider pollution as an
issue of tradable rights, but many
environmental regulators—and
environmentalists, too—have come
around to a similar view.

McCarthy drew a direct connection from indulgences to
pollution permits. He noted that “the anticipation of credits
for forgiveness of sin” had motivated William of Aquitaine o
establish the monastery at Cluny in 910 so that monks could
pray for the salvation of his army as it went about its work of
“war, pillage, rapine, and other activities.” This same sentiment,
McCarthy wrote, “perfectly echoed” the Clean Air Act’s stipu-
lations that allowed a company to pollute in excess of its allot-
ment, so long as it purchased credits from another that had
reduced pollution elsewhere.

By equating pollution permits with war and plunder,
McCarthy surely captured the views of a broader group of crit-
ics concerning market approaches to environmental protection.
After all, the Democrat from Minnesota was a grand old man
of American politics. Before running for president in 1968 and
1972, he served five terms in the House of Representatives and
two in the Senate. (Perhaps unexpectedly, before the start of
McCarthy's political career, he was an instructor in economics
at two Minnesota colleges in the 1940s.)

But econormists have long held an alternative view of pollu-
tion. In 1890, the economist Alfred Marshall formulated the
concept of “externalities,” in which pollution was not a sin
akin to pillage and plunder, bur instead was an undesirable
result inflicted on others in the process of producing an other-
wise desirable good or service. In 1920, A.C. Pigou—Marshall’s
student and later his successor at Cambridge University
argued that an appropriate policy response to the externality
of pollution was to impose a tax on the quantity of pollution
emitted. The amount of this “Pigouvian tax,” as it came vo be
known, would depend on the level of harm from the pollution.

Thus, by the time of McCarthy’s 1990 essay, economists
had for many decades readily accepted that pollution needed
to be addressed, not as a sin to be denounced, but rather as a
practical problem to be ameliorated in cost-effective ways. In
keeping with this pragmatism, the amendments to the Clean
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Air Act critiqued by McCarthy became law in 1990 with che
supporr of roughly 90 percent of Democrats and Republicans
in Congress before being signed into law by President George
H.W. Bush.

Today, not only do economists routinely consider pollution
as an issue of tradable rights, but many environmental regula-
tors—and environmentalists, too—have come around to a simi-
lar view. The property rights approach te pollution has led to
prominent successes in many areas, and economists and poli-
cymakers continue to explore ways to implement these ideas to
address a variety of environmental challenges.

POLLUTION IN TERMS OF PROPERTY RIGHTS

Throughour the 20ch century, economists continued to
refine how they thought abour environmental protection. A
classic 1960 essay by Ronald Coase, “The Problem of Sociai
Cost,” further recast how economists thought about addressing
pollution. In one famous example, Coase discussed the hypo-
thetical situation of a railroad running beside a farmer’s field.
Sparks from the train would sometimes start fires in the crops.
How should this external cost—a kind of pollution “external-
ity"—be addressed?

For non-economists, an obvious answer is for the govern-
ment to pass a law, For example, the government mighr require
that the railroad company install spark arrestors on the smoke-
stacks of its locomotives, use a different blend of fuel or a new
engine, leave a buffer zone beside the field, or relocate the rails
altogether. Alternatively, the government might declare that the
farmer should build a fence to protect the field, install a sprin-
kler system, change crops, leave a buffer zone, or perhaps even
relocate the farm,

Rather than viewing anti-pollution efforts in terms of
how governments should choose which rule to impose, Coase
took an altogether different approach. He pointed our thar the
problem could be rephrased in terms of property rights—in
other words, who has what rights? For example, the govern-
ment could say that the railroad company had a right to emic
sparks, in which case the farmer would have to figure our che
most cost-effective way of protecting the fields. Alternatively,
the government could say that the farmer had a property right
not to have sparks land among his crops, in which case the rail-
road would have to figure out an answer—which might include
installing spark arrestors or other technology to prevent fires
from occurring, or even just paying the farmer to put up with
the annoyance.
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Water markets are one solution to resolve such dispures.
Where water rights are clearly defined, enforceable, and trans-
ferable, markets provide a viable alternative to legal or politi-
cal fighting over water. By allowing users to caprure gains from
trade, markets can encourage conservation practices and muru-
ally beneficial water transfers.

Water markets connect willing buyers and sellers of water
rights to resolve competing demands for a variety of uses,
including to enhance stream flows for recreation and improve
habitat for fish and wildlife. Thanks to state-level reforms in
recent decades, water rights can now be bought, leased, or
donated for environmental purposes throughout much of the
West—meaning that conflicting demands over water can be
resolved cooperatively through market exchange, rather than
fought over in political or legal battles.

That wasn't always the case. The prior appropriation
doctrine, which governs how water rights are allocated in the
western United States, requires that water must be put to a
“beneficial use,” which has typically meant diverting it for agri-
culture, mining, or municipalities. Such requirements made it
difficult for water rights holders to leave water instream with-
out losing their rights and also prohibited transters for conser-
vation purposes.

Today, however, many western states have begun to
recognize instream flows as a beneficial use and allow volun-
tary trading of water rights to improve flows—although each
state varies in the degree to which such trades are allowed.
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Where water rights are clearly defined,
enforceable, and transferable, markets
provide a viable alternative to legal or
political fighting over water.

Nevertheless, these changes have paved the way for conserva-
tionists to pursue a free-market approach to restoring streams
through market exchange.

In California, the nonprofit Scotr River Water Trust pays
farmers not to divert water during certain low-flow periods
to protect salmon and steelhead. In Monrana, Trout Unlim
ited has negotiated water leases with farmers and ranchers o
protect native Ash populations while maintaining viable agri-
cultural operations. And in Oregon, the Freshwarter Trust—
formerly the Oregon Water Trust—has contracted with more
than 200 landowners to restore streamflows using a variety of
creative strategies, including permanent water-right acquisi-
tions and short-term leases.

Still, in many states, regulations and other legal and polit-
ical barriers hinder more widespread use of water markers. In
2019, for instance, the Audubon Society completed the firse-
ever lease of an agricultural water right in New Mexico for
instream-flow purposes, a process that took several years to
finalize. Now, it provides a blueprint for similar transactions
in the state, which other groups, including Trout Unlimired,
are pursuing. While obstacles remain, water markets are prov-
ing they can encourage competing users to cooperate rather
than fight, promote conservation, and help alleviate the
economic and environmental effects of water scarcity now
and in the fuure.

There is growing recognition that
private lands play an important

role in providing public conservation
benefits.

Private lands play an important but often-overlooked role
in sustaining many of che public environmental benefits we
cherish, whether theyre healthy wildlife populations, clean
water, or open spaces. The ways these public resources are
connected to private lands, however, are nor always obvious.

Consider a few examples. In the Greater Yellowstone
region, recent research has revealed the extent to which publicly
managed elk, deer, and other species use private lands for habi-
tat—particularly large ranches and farms. Using GPS collars,
scientists have found that Yellowstone’s elk herds spend nearly
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Markets and property rights are
solving the tragedy of the commons
In marine fisheries ...

Ocean fisheries are a classic example of the tragedy of the
commons. Since no one owns the ocean, no one has a clear
incentive to conserve its resources, making the oceans prone
to overfishing,

For decades, governments have imposed command-and-
control regulations to combat overfishing, but such restrictions
have rarely worked. Shortened seasons and early closures created
a dangerous, zero-sum “race to fish.” The outcome was a waste-
ful—and often deadly—derby that was bad for both fish and
fishermen, who tried to catch as much as possible before the
closures set in. Despite these regulations, overfishing persisted,
and many fish stocks were at risk of collapsing.

That changed with the development of a rights-based aleer-
native known as individual transferable quotas, sometimes called
“catch shares.” The quotas give Aishermen the right to catch a
share of a total catch limi, set at a sustainable level each season
by fishery managers. Fishermen can buy, sell, or lease quoras
to each other, and they no longer have to race to fish. There
is also more accountability for harvests and an incentive for
stewardship.

The results have been impressive. Rights-based fishing
reforms have reduced overfishing, helped stem the global trend
toward fisheries collapse, and led to higher incomes for fish-
ers. According to one study that examined data on more than
11,000 fisheries around the world, carch shares have helped
halc and even reverse the collapse of fisheries. They have also
slowed the “race to fish,” improving fishing safety and allow-
ing consumers to buy fresh seafood throughout the year. Today,
there are nearly 200 catch-share programs worldwide, includ-
ing more than a dozen in the United States.

The Not So Deadliest Catch

The poputar reality television show The Deadliest Catch
chronicled the efforts of fishermen in the Bering Sea’s Alas-
kan King Crab fishery. Catch shares were implemented in
the fishery after the show’s first season, eliminating the
dramatic race to fish and significantly improving the safety
of the fishery. “Now we have a stake in protecting crab popu-
lations for the future,” one boat captain explained at the time.
“There’s no way I'd choose to go back to the old derby days.”
The new rules forced the show’s producers to find other ways
to add excitement to the series.
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Carch shares are also being used to reduce “bycatch,” which
are species that fishermen unintentionally cacch in cheir trawl-
ers. After previous efforts to regulate bycatch failed, managers of
a fishery off the West Coast of the United States demonstrated
how markets and property rights can help tackle the problem.

In 2011, the West Coast groundfish fishery instituted a
program that gave each fisherman a portfolio of rights to catch
various species, including those caught as bycarch. If a fisher-
man exceeded his allotment for a given type of fish, he had o
purchase more quota—and when it came to overfished species,
the price was steep. This gave each vessel in the fleet ample
incentive to avoid overfished species that previously ended up

‘as bycatch, a crucial aspect of the program that former regula-

tions on fishing seasons lacked.

After catch shares were introduced, the proportion of over-
fished species caught by trawlers fell by about half. “Before
catch shares, large proportions of the carch of many non-rarget
species were discarded as bycacch,” reads a 2015 government
report. “Now, whether in a fishing net or in the ocean, they are
treated as the valuable resource they are.” As a result, popula-
tions of overfished species have begun to rebound chanks to
cleatly defined property rights and markets that overcome the

tragedy of the commons.

... and helping cooperatively resolve
conflicts over the use of scarce water
resources.

Dwindling streams throughourt the American West threaten
fish and wildlife habirar and recreation opporcunities. As devel-
opment expands and water becomes scarcer, the challenge is
to protect instream flows while still meeting growing demand
for out-of-stream uses that are critical to local economies. Often,

the result is legal and political conflict over water allocation.
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In Coase’s approach, the question of how to respond to
problems of pollution such as unwelcome railroad sparks did not
need to be delegated to a government vote or board of experts.
Nor did the problem of pollution, in Coase’s view, need to be
solved by regulators imposing a Pigouvian tax to account for
the “externality” imposed. After all, governments or any outside
groups will inevitably possess much less detailed and hands-
on information about the range of possible options—and how
those options might be tweaked or combined—than railroads
and farmers. Moreover, any choice of specific government regu-
lations will be affected by politics and lobbying. Instead, Coase
argued that once property rights were clearly defined, then one
party or the other would have an incentive to seek out the most
cost-effective way of reducing this form of “pollution.”

Of course, it is not readily apparent how to take this exam-
ple with two parties—a railroad and a farmer—and cransfer the
key insights into, say, environmental problems involving air
pollution emitted by many companies and affecting the broader
public. As Coase acknowledged, the workability of this solu-
tion hinges on whether the costs of negotiating these pollution-
reducing transactions are sufficiently low. Also, as Coase pointed
out, although either party would have an incentive to seek out
a cost-effective solution, how the property right was assigned
would determine who paid the costs; in this example, it would
determine whether the railroad or the farmer ended up paying.

But Coase’s essay planted a seed: His work emphasized chat
problems of pollution could be rephrased as questions of prop-
erty rights. He also highlighted how efforts to reduce pollution
mighrt usefully focus on institutions that can reduce transaction
costs to coordinate agreements berween affected parties, as well
as on the incentives created for individual actors in the economy
to address environmental problems in Aexible and creative ways.

REGULATORS CHOOSE FLEXIBILITY

The non-economists and politicians who wrote the first
major federal anti-pollution laws, such as the Clean Air Act of
1970 and che Federal Water Pollution Control Act of 1972,
had a straightforward notion of how to proceed: They sought to
give the newly creared Environmental Protection Agency (EPA)
the power to limit emissions of designarted air and water pollur-
ants. Economists refer to this as the “command-and-control”
approach; for those who viewed pollution as a sin, such rules
might be called “thou shalt nots.”

This original wave of environmental laws was clearly effec-
tive at reducing air and water pollution in the 1970s and 1980s.

But as environmental regulators began to exercise their new
powers, they soon recognized the value of flexibility in regu-
lating the precise source of emissions in ways that reflected the
key insights of economists concerning a rights-based approach
to dealing with pollution.

For example, imagine a large manufacturing plant wich
many smokestacks at different points in che production process.
Should envirenmental regulators place inflexible limits on emis-
sions from each smokestack? Or should regulators focus on the
total emissions from the plant? After all, within a large company,
it may be much cheaper and mote effective to reduce emissions
from one point source racher than others.

By 1974, the EPA began experimenting with “bubbles,”
which focused on total emissions from each individual company.
In effect, a company could earry out an internal erade. If a firm
reduced emissions from some smokestacks by more than legally
required, it could then reduce pollution from other smokestacks
by less than would otherwise have been required—as long as
total emissions from the firm mer the legal limir.

An obvious follow-up question loomed: Should environ-
mentat laws place inflexible limits on emissions from a single
firm? Or should the focus be on the overall quality of air or
water in a certain geographic area? The 1977 amendments to
the Clean Air Act allowed “netting,” in which firms that found
ways to reduce emissions by more than the legally required
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amount received credits that could be sold to other firms in the
same area—-as long as the overall exposure to air pollutants for
people in that area was reduced as planned.

Under these arrangements, firms that found ways to reduce
pollution faster and further benefited internally from greater
flexibility in adjusting to stricter environmental standards and
externally by being able to sell excess pollution credits. More-
over, firms had strong incentives to discover innovative meth-
ods and new technologies to reduce pollution, which in turn
often demonstrated how other firms could reduce pollution too.

The combination of flexibility from environmental regula-
tors and Coasean insights from economists resulted in a number
of success stories that demonstrate the benefits of using tradable
pollution permits to address environmental concerns.

In one prominent example, the EPA began setting
comrnand-and-control rules in 1979 chat required oil refiner-
ies to reduce the amount of lead in gasoline. Political finagling
meant that the rules were less scringent for small oil refineries
than they were for bigger ones—even though the health effects
of lead in the air don’t vary based on its source. However, even
with special allowances, the smaller refineries were scruggling
to comply.

The EPA sought to meet the overall goal of reducing lead
pollution without driving many small oil refineries out of busi-
ness. In 1982, the agency allowed oil refinesies to earn credits

if they could reduce lead emissions by more than was required.
These credits could then be traded to refineries that were lagging
behind. In 1985, the EPA further allowed refineries to “bank”
credits, so they could save them for their own future use. By the
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mid-1980s, about 60 percent of the lead in gasoline was asso-
ciated with these traded credits. Unsurprisingly—at least
in retrospect—the induced innovations allowed lead to be
phased out of gasoline more quickly and at a cost estimared to
be 20 percent lower than would have occurred with an approach
that did not allow for banking and trading.

Eugene McCarthy seemed to view his particular bugaboo—
the sulfur dioxide trading program established by the 1990 revi
sions to the Clean Air Act—as simply a method for big compa-
nies to buy their way out of complying with environmental
rules. Actually, the program facilirated a sharp decline in sulfur
dioxide emissions, as economists Richard Schmalensee and
Robert N. Stavins recently reported. “The program performed
well,” they wrote in 2019, “with SO2 emissions from electric
power plants decreasing 36 percent between 1990 and 2004,
even though electricity generation from coal-fired power plants
increased 25 percent over the same period.” They noted thar the
program also reduced emissions more cheaply than expected:
“[Clost savings overall were eventually art least 15 percent and
pechaps as great as 90 percent of the costs of various alterna-
tive command-and-control policies.”

Emissions trading programs are now being used to reduce
water pollution as well. In the Long Island Sound Nitrogen
Credit Exchange, for example, abour 80 local sewage-treatment
plants in Connecticut and New York trade permits for reduc-
ing nitrogen emissions. There are three active trading programs
being run across the six states in the Chesapeake Bay region to
reduce emission of nitrogen, phosphorus, and sediment to rivers
and streams. A trading program for reducing phosphorus emis-
sions in the Minnesota River Basin program involves about four
dozen sewage treatmenc plants and industrial sources.

CHALLENGES AND OPPORTUNITIES

Once you begin thinking abour property rights approaches
to mitigating environmental harms, other applications leap
readily to mind. From marine fisheries and rivers to public
U.S. rangelands and endangered African species, rights-based
approaches to managing environmental and natural resources
have proliferated in recent decades.

Yert in any current discussion of environmenrtal issues,
finding ways to limit emissions of carbon dioxide and other
greenhouse gases is the elephant in the room. Among econo-
mists, there has been an ongoing debate over whether market-
able permits or a Pigouvian tax on carbon emissions is a more
effective approach. For example, one advantage of issuing

A DIFFERENT
SHADE of GREEN

Markets and property rights are working to solve a
variety of environmental problems

BY SHAWN REGAN AND TATE WATKINS

hen Terry Anderson and Donald Leal published the first edition of their book Free
Market Environmentalism in 1991, the idea was met with mixed reviews. “Free market
environmentalism is an oxymoron,” wrote one reviewer, “and the authors are the moron part.”

The dominant belief at the time was that markets are the cause of environmental
degradation, not the solution. And the idea that property rights could be harnessed to
improve environmental quality was counter to the popular notion that conserving natural
landscapes required regulation and management by government agencies.

But not anymore. Today, the ideas of free market environmentalism are being applied
in a variety of creative ways. Conservationists are increasingly using markets, contracts,
and property rights to turn environmental resources into assets instead of liabilities. And
policymakers are recognizing that markets are not the enemy of the environment but instead
can provide strong incentives for resource stewardship.

So how are these ideas being applied roday to change the way people approach
conservation? Here are a few examples.
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marketable permits is that they set a total quantity of emis-
sions that can be scaled down over time.

But a working system of tradable carbon permits raises
difficult questions, too. Would it allow trades across different
greenhouse gases, between, say, carbon dioxide, methane, and
perfluorocarbons? Would the marker include carbon “offsets,”
like planting additional trees or investing in renewable energy?
Would pollution permits be granted to existing emitters at
no cost, auctioned off, or some mixture of the two? Would a
carbon-trading plan allow international trades, which might
imply large payments from U.S. and European firms to reduce
carbon emissions in China and India? Is it possible to apply
Coasean insights to address carbon emissions across national
boundaries, where property rights are often ill-defined and the
transaction costs of negotiating among affected parties can be
too high?

Our limited experience with tradable pollution permirs
for carbon has highlighted these and other political and prac-
tical hurdles. In June 2009, lest we forget, the U.S. House of
Representatives passed the American Clean Energy and Secu-
rity Act, which included a trading system to cut carbon dioxide
emissions. The plan was to phase down the quantity of permits
for carbon emissions over time, which likely would have meant
higher prices for carbon-intensive sources of energy. Yet the
legislation faced strong opposition from coal-producing states
and those who characterized it as a backdoor energy tax, and it
never came to a vote in the Senate.

Both the European Union (in 2005) and California (in
2006} have set up carbon trading markets, but with limited
success. In California, a variety of challenges hindered the effort:
Other regulations sought to reduce carbon emissions, and elec-
trical utilities responded by increasing the amount of power
they purchased from outside the state, where the emissions
would not count against the California limit. Furthermore, a
couple of years after the market was established, carbon emis-
sions slumped when the Grear Recession hit. The result was a
large quantity of carbon permirs relative to demand, causing
the price of permits to fall so low that the market had little to
no effect on reducing emissions.

Similar issues arose in Europe. Again, other regulatory
policies simultaneously sought to reduce carbon emissions.
Firms could cut their European carbon emissions by importing
energy-intensive goods from outside the region, and they were
also allowed to pay for carbon “offsets” thar occurred outside
Europe. For political reasons, E.U. carbon trading included the
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The property rights embodied in
pollution permits provide an incentive
for firms closest to the source of

the poliution to think carefully and
innovatively about how to reduce it.

enetgy industry but not the transportation, commerecial, or resi-
dendial sectors. The E.U. policy has evolved through three main
phases and many meore rule changes. From 2013 to 2017, the
price of buying E.U. carbon permits was so low that it had no
significanr effect in reducing emissions.

The practical questions of how to design pollution permit
markets for carbon and other greenhouse emissions are not
unanswerable, but they are clearly challenging. They offer a
reminder thac the Coasean vision of addressing pollution
through an allocation of property rights relies on establish-
ing stable markets with clear rules and reasonably low trans-
acrion costs.

FROM INDULGENCES TO INCENTIVES

Attitudes roward tradable pollution permits have evolved
considerably in the three decades since McCarthy likened them
to religious indulgences. Many environmental groups who
were once skeptical about such proposals have since become
firm supporcers. Countries around the world with a range of
ideological predispositions have been experimenting with this
approach, As one recent example, China plans ro have a carbon
emissions trading system up and running by cthe end of 2020.

Marketable pollution permits have attracted broad support
for good reason: In many contexts, the policy has demonstra-
bly worked. The property rights embodied in pollution permits
provide an incentive for firms closest to the source of the pollu-
tion to think carefully and innovatively about how to reduce
it. Trading these pollution permits in markets creates a flexible
institution that improves environmental quality more quickly
and ar lower cost,

Timothy Taylor is the managing editor of the
Journal of Economic Perspectives, published
by the American Economic Association. He
blogs at Conversable Economist.
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PERC | ONE MOUNTAIN SOCIETY

Célebrate PERC's 40th Anniversary
by joining the Lone Mountain Society

As we look back on our success, we invite you to be a leading part of PERC's next chapter
by joining the Lone Mountain Society with a gift of 51,000 or more today.

The Lone Mountain Society recognizes teadership in philanthropy that equips PERC to
advance our mission to protect and enhance our land, water, and wildlife. As a member
of the Society, you will join conservationists and outdoor enthusiasts across the country
who are dedicated to developing practical solutions to our conservation challenges.
Through this investment, you will strengthen PERC as we continue expanding our efforts
and turning innovative ideas into conservation success.

We invite you to join us today. To learn more, please visit perc.org/lms

TRAH.HEAD $1,000 — $4,999
EXPLORER $5,000 - $9,999
ALPINE $10,000 - $24,999
SUMMIT CIRCLE $25,000+
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ABOUT US

Because laws are incentives for changing behavior and achieving policy objectives, it is vital that

the policymakers who create and shape our laws understand economic concepts and methods.

Since its inception in 1974, the Law & Economics Center has played a critical role as a leader in law

and economics research and education. The LEC recognizes both the importance of timely,

relevant, and unassailable research on public policy 1ssues as well as the necessity of

communicating research findings to those who are directly shaping our country’s public policy

discussions. With research divisions devoted to top-quality legal policy analysis and educational

arms reaching out to judges, attorneys general, and other policymakers, the LEC is unicuely

equipped to positively affect national policy cutcomes.

The generous support of individuals, foundations, and corporations makes LEC activities possible.

A current list of LEC donors may be found on our website at www.masonlec.org.

OUR PROGRAMS

THE JUDICIAL EDUCATION
FROGRAM is the nation's
preeminent provider of high-
quality, balarced judicial education
seminars and conferences that focus
on economics, finance, accounting,
statistics, and the scientific method.
The LEC has been offering
educational programs for judges
since 1976.

THE HENRY G. MANNE
PROGRAM IN LAW &
ECONOMICS STUDIES promotes
law and economics scholarship by
funding faculty research and hosting
pelicy-relevant research roundtables
and academic conferences.

THE ATTORNEYS GENERAL
EDUCATION PROGRAM offers
courses that provide a bread-based
understanding of economic

and public policy issues to

state attorneys general, solicitors
general and their staff lawyers.

THE CONGRESSIONAL CIVIL
JUSTICE ACADEMY provides
balanced educational programs
on a range of civil justice issues
for the benefit of Members of the
US Congress, their staffs, and their
constituents.

THE PROGRAM ON ECONOMICS
& PRIVACY produces timely and
criginal economic analysis of the
privacy, data security, competition,
and consumer protection issues
intrinsic to the modern, digital
economy, and it injects this analysis
into public discussions by holding
educational programs and forums in
which scholars, thought leaders, and
policymakers share research and
insights.

NOTES
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LAW & ECONOMICS CENTER
ANTONIN SCALIA LAW SCHOOL

GEORGE MASON UNIVERSITY

Thursday, September 30 — Sunday, October 3, 2021

KIMPTON ARMORY HOTEL *» 24 WEST MENDENHALL STREET, BOZEMAN, MT 59715

12

3301 Fairfax Drive
Suite 440

Arlington, VA 22201
Phone: 703.993.8040
lec@gmu.edu
www.MasonLEC.org

agep@gmu.edu
www.MasonAGEP.org
703.993.9960

HENRY N. BUTLER
Henry G. Manne Professor of Law and Economics
and Executive Director

DONALD J. KOCHAN
Professor of Law and

W.703.993.8644

W. 703.993.8321

hnbutler@gmu.edu

dkochan2@gmu.edu

CONTENTS

Deputy Executive Director Agend a
MARY C. JONES Participants
Chief of Staff C.202.689.5798 mjones34@gmu.edu 5

MATTHEW RICHARDSON
Director, External Affairs and Strategic Initiatives

DOMINIC SCAVUZZO
Program Assistant

W.703.993.8397

W. 703.993.8388

mricha5@gmu.edu

dscavuzz@gmu.edu

Speakers

Upcoming Events

AGEP Advisory Board

LEC Contact Information
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5:00 - 6:30 pm

6:30 pm

7:00 - 7:50 am

8:00 - 9:15 am

9:30 - 10:45 am

11:00 am - 12:15 pm

THURSDAY, SEPTEMBER 30

Registration, Lobby

Welcome Reception & Dinner, Rooftop/Etha
{Guests welcome)

FRIDAY, OCTOBER 1

All sessions held in True North

Breakfast, Ftha
(Guests welcome)

Class 1: The Art of Making Effective Economic Arguments in Rulemaking
Comments

Jeffrey M. Harris, Partner, Consovoy McCarthy PLLC; Former Associate
Administrator of the Office of Information and Regulatory Affairs (OIRA)

Matthew 2. Leopold, Partner, Huntons Andrew Kurth; Former General Counsel,
United States Environmental Protection Agency

Michael H. McGinley, Partner, Dechert LLP; Former Associate Counse! and Special
Assisstant 1o the President in the White House Counsel's Office

Moderator: Donald J. Kochan, Professor of Law and Deputy Executive Director,
Law & Economics Center, George Mason University Antonin Scalia Law School

Reading Assignment:
Kachan, Donald J. “The Commenting Power: Agency Accountability through Public
Participation.” 70 Oklahoma Law Review 601, 2018,

Ellig, Jerry. "A Guide to Writing Public Interest Comments Using Economic
Analysis.” Mercatus Center at George Mason University, 2014.

Class 2: Emerging Issues in Administrative Law Litigation
Aaron Nielsen, Professor of Law, BYU J. Reuben Clark Law School

Reading Assignment:
Nielson, Aaron. "Confessions of an "Anti-Administrativist'.” 131 Harvard Law Review
Forum 1, 2017.

Class 3: The Economics and Law of Conversation
Shawn Regan, Research Fellow and Vice President of Research, Property &
Environment Research Center (PERC)

Reading Assignment:
Regan, Shawn and Watkins, Tate. “A Different Shade of Green." Property and
Environment Research Center, Vol. 39, No. 1, Summer 2020.

AGEP ADVISORY BOARD

2021-2022 Members

THE HONORABLE THURBERT
BAKER
Emeritus, former Altorney

General of Georgia

THE HONORABLE MARK
BRNOVICH

Attorney General of Arizona

THE HONORABLE THOMAS J.

DONOVAN

Atlorney General of Vermont

THE HONORABLE MARK R.
HERRING
Attorney General of Virginia

THE HONORABLE ELIZABETH
B. MURRILL

Solicitor General of Louisiana

THE HONORABLE SEAN.D.
REYES
Attorney General of Utaly

THE HONORABLE LAWRENCE
D. WASDEN
Altorney General of [daho

THE HONORAEBLE PHILIP
WEISER
Attarney General of Colarado

THE HONORABLE GREGORY F.
ZOELLER

Emeritus, forner Attorney Genera
of Indiana

11
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LAW & Regan, Shawn. "The New Endangered-Species Regulations Are Good for Species.”

EEBNUMIES National Review, September 2019.

EE NTER 1:00 and 5:00 pm Buses Depart, Kimpton Armory to Sage Lodge
6:00 pm Fireside Chat & Dinner, Sage Lodge (with the Judicial Education Program)
{Guests Welcome)
THE CHANGING ANTITRUST FRONTIER: STUDY
GROUP FOR STATE SOLICITORS GENERAL & 9:15 pm Bus Departs, Sage Lodge to Kimpton Armory

STATE ATTORNEYS GENERAL

Thursday, October 7 SATURDAY, OCTOBER 2
Sunday, October 10, 2021 . -

All sessions held in True North
The Mayflower Hotel

Washington, DC 7:00- 7:50 am Breakfast, Ftha

(Guests Welcome)
SYMPOSIUM ON NOVEL LIABILITY THEORIES

AND THE INCENTIVES DRIVING THEM 8:00 - 9:00 am Class 4: Practicing in the Federal Courts, Part 1: A Judicial Roundtable
Sunday, October 24 - Discussion
Tuesday, October 26, 2021 Douglas H. Ginsburg, Senior Judge, US Court of Appeals for the District of

{oews Vanderbilt Hotel Columbia; Professor of Law, George Mason University Antonin Scalia Law School

Nashville, TN
Reading Assignment:

SOLICITORS GENERAL MEETING Roberts, John G. "What Makes the D.C. Circuit Different?: A Historical View." Virginia
Law Review, Vol. 92, No. 3, May 2006.
Thursday, May 5 -

Saturday, May 7, 2022

The Watergate
Washington, DC

Feldman, Adam. "Empirical SCOTUS: The singular relationship between the D.C.
Circuit and the Supreme Court." SCOTUSblog, October 2019.

9:15-10:15 am Class 5: Practicing in the Federal Courts, Part 2: Q&A Session | Ginsburg
PUBLIC LAW, ECONOMICS, & POLICY INSTITUTE
FOR SOLICITORS GENERAL 10:30 - 11:30 am Class 6: State Solicitors General and State Constitutional Law
Thursday, July 21 - Jeffrey S. Sutton, Chief Judge, US Court of Appeals for the Sixth Circuit
Sunday, July 24, 2022
Park Hyatt Beaver Creek Reading Assignment:
Beaver Creek, CO Sutton, Jeffrey S. "Administrative Law." In Who Decides? States as Laboratories of

Constitutional Experimentation, 183-235. (forthcoming).

11:45 am - 1:00 pm Working Lunch: Lessons Learned: What | Wish | Had Known When | Was a State
SG | Sutton

Reading Assignment:
Sutton, Jeffrey S. "Umpiring and Gerrymandering." In Who Decides? States as
Laboratories of Constitutional Experimentation, 15-29. {forthcoming).

For a full calendar of LEC programs, visit our website:

https://masonlec.org/upcoming-events/ 1:00 pm Program Adjourns

SC-AG-21-1584-A-000232



SUNDAY, OCTOBER 3

Travel day, participants depart at their leisure

SHAWN E. REGAN
Vice President of Research
Property & Environment Research Center

Shawn Regan is a research fellow and vice president of research at the Property &
Environment Research Center. He is also the executive editor of PERC Reports. His
writing has appeared in The Walf Street Journal, Los Angeles Times, Outside, Quartz,
High Country News, National Review, Reason, Regulation, Grist, and Distinctly
Montana, and his research has been published in journals such as the Natural
Resources Journal, Journal of Energy Law & Resources, and Breakthrough Journal.
He has testified before both houses of Congress and has appeared on national
radio programs such as NPR’s "On Point” and American Public Media's "Marketplace
Morning Report.” In 2014, Shawn was a Generation Fellow at the Breakthrough
Institute. He holds a MS in applied economics from Montana State University and
degrees in economics and environmental science from Berry College. He is also a
former backcountry ranger for the National Park Service

JEFFREY S. SUTTON
Chief Circuit Judge
US Court of Appeals for the Sixth Circuit

The Honorable Jeffrey S. Sutton serves as the Chief Judge on the US Court of
Appeals for the Sixth Circuit. Judge Sutton was previously a partner with the law
firm of Jones Day and served as State Solicitor for the State of Ohio. In his career as
an advocate, he argued twelve cases inthe US Supreme Court and numerous cases
in the state supreme courts and federal courts of appeal. He was also a law clerk to
the Honorable Lewis F. Powell, Jr., the Honorable Antonin Scalia, and the Henorable
Thomas J. Meskill. From 2012 to 2016, Judge Sutton served as chair of the Federal
Judicial Conference Committee on Rules of Practice and Procedure. He has also
served on the Advisory Committee on Appellate Rules, appointed first by Chief
Justice Rehnquist in 2005 and subsequently as chair by Chief Justice Roberts in
2009. Since 2006, Judge Sutton has been a member of the American Law institute
and he currently serves on their Executive Council. Judge Sutton has authored
books and articles on a wide variety of topics, including many on state constitutional
law and federalism. Judge Sutton also teaches as an adjunct professor at the Moritz
College of Law at The Ohio State University.

g
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MICHAEL H. MCGINLEY
Partner
Dechert LLP

Michael H. McGinley focuses his practice on high-stakes litigation, specifically
appellate and complex commercial matters. He has litigated a wide range of issues,
including federal jurnisdiction, foreign sovereign immunity, Chevron deference,
federalism, preemption, antitrust, arbitration, labor law, tort law, antidumping and
trade-remedy disputes, securities and corporate law, contract rights, voting rights,
free speech, religious freedom and many other constitutional issues. Prior to joining
Dechert, Mr. McGinley served as Associate Counsel and Special Assistant to the
President in the White House Counsel's Office, where his primary responsibilities
included the review of major legislative and regulatory actions and the confirmation
of judicial neminees, including Justice Gorsuch. During his time in the White
House, Mr. McGinley worked closely with the Department of Justice, the Office of
Management and Budget, a number of federal agencies, and various congressional
committees, He also previously served as a law clerk to Justice Samuel A. Alito, Jr.,
of the Supreme Court of the United States and to then-Judge Neil M. Gorsuch, of
the United States Court of Appeals for the Tenth Circuit. He was appointed by the
President to the governing Council of the Administrative Conference of the United
States, which is an independent agency charged with convening experts from the
public and private sectors to recommend improvements to administrative process
and procedure.

AARON NIELSON
Professor of Law
BYU J. Reuben Clark Law School

Professor Nielson lectures and writes in the areas of administrative law, civil
procedure, and federal courts. His publications have appeared (or will appear)

in journals such as the University of Pennsylvania Law Review, Duke Law

Journal, University of Chicago Law Review, Northwestern University Law Review,
and Georgetown Law Journal. He serves as Chair of the Administrative and
Management Committee of the Administrative Conference of the US. He also serves
on the Council of the American Bar Association’s Section of Administrative Law &
Regulatory Practice. Previously he chaired or co-chaired the Section's Rulemaking
and Antitrust & Trade Regulation Committees. Professor Nielson is a permanent
commentator at the Yale Journal on Regulation's Notice & Comment blog where

he focuses on the U.S. Court of Appeals for the District of Columbia Circuit. In

2020, Professor Nielson was appointed by the U.S. Supreme Court to brief and
argue Collins v. Mnuchin, a separation-of-powers case about the Federal Housing
Finance Agency. Before joining the faculty, Professor Nielson was a partner in the
Washington, D.C. office of Kirkland & Ellis LLP. He also has served as a law clerk to
Justice Samuel A. Alito, Jr. of the U.S. Supreme Court. Professor Nielson received his
J.D. from Harvard Law School. Following graduation, he was awarded a Harvard Law
School Post-Graduate Research Fellowship. Professor Nielson also received an LL.M
from the University of Cambridge, where he focused his studies on the institutions
that regulate global competition and commerce. He received his undergraduate
degree from the University of Pennsylvania, majoring in economics and political
science.

BARRETT BOWDRE
Office of the Attorney General of Alabama

1 Wasl ton Ave
ontgomery, AL 36104
4,353.8892

rrett. bowdre@alabamaag.gow

JIM CAMPBELL
Office of the Attorney General of Nebraska
2115 State Capitol
Lincoln, NE 68509

402.471.2683
jim.campbell@nebraska.gov

BRYAN CLEVELAND

Office of the Attorney General of Oklahoma
313 NE 21st St

Oklahoma City, OK 73105

405.522.1961
bryan.cleveland@oag.ok.gov

DAVID DEWHIRST

Office of the Attorney General of Montana
215 North Sanders

Helena, MT 59620

406.444.2026

david.dewhirst@mt.gov

THOMAS FISHER

Office of the Attorney General of Indiana
302 West Washingtor Siri

5Sth Floor

Inchanapoliz, IN 46204

317.232.625

tom.fisher@atg.in.gov

MELISSA HOLYOAK
Office of the Attorney General of Utah
150 North State Street

uite 230

alt Lake City, UT 84114
£01.366.0260
melissaholyoak@agutah.gov

CHAD MEREDITH

Office of the Attorney General of Kentucky
00 Capital Avenue

suite 118

Frankfort, KY 40601

502.564.2500

chad.meredith@ky.gov

LIZ MURRILL

Office of the Attorney General of Louisiana
1885 North Third Street

Baton Rouge, LA 70804

225.342.6739

murrille@ag.louistana.gov

LANORA PETTIT

Office of the Attorney General of Texas
PO Box 12548

Austin, TX 78711

434.962.9534

lanora pettit@oag texas.gov

BRANDON SMITH

Office of the Attorney General of Tennessee
PO Box 20207
Nashville, TN 37202

615.532.4081
brandon.smith@ag.tn.gov

EMORY SMITH

Office of the Attorney General of South Carolina
PO Box 11549
Columbia, SC 29211

803.734.3970
esmith@scag.gov

KATHLEEN SMITHGALL

Office of the Attorney General of Montana
215 North Sander

Helena, MT 59621

406.444.2026
kathleen.smithgall@mt.gov

SCOTT STEWART

Office of the Attorney General of Mississippi
550 High Street
ackson, MS 39201

4601.359.3680
-=cotl.stewart@ago ms.gov

PAUL SWEDLUND

Office of the Attorney General of South Dakota
1302 E Hwy 14
uite 1
Fierre, SD 57501
05.773.3215
paul.swedlund@state.sd us
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JEFFREY M. HARRIS
Partner

Consovoy McCarthy PLLC

Mr. Harris is an experienced litigator who focuses on constitutional, appellate,
and regulatory matters. He has particular expertise in matters involving the

First Amendment, civil rights, and challenges to federal agency actions. He has
presented oral argument before the U.S. Supreme Court, six federal circuit courts,
and numerous federal and state trial courts. Before joining Consovoy McCarthy,
Mr. Harris served as Associate Administrator of the Office of Information and
Regulatory Affairs (OIRA). In that role, he was second in charge of the 50-person
office within the Executive Office of the President that reviews all significant
federal regulatory actions and coordinates regulatory policy across the federal
government. Before his government service, Mr. Harris was a partner at Bancroft
PLLC and Kirkland & Ellis LLP. In 2015, he was named to the Legal Times list of
"D.C.'s Rising Stars,” which identified “some of the most accomplished young
attorneys in the D.C. area.” Mr. Harris served as a law clerk to Chief Justice

John G. Roberts, Jr., of the U.S. Supreme Court, and Judges David Sentelle and
Laurence Silberman of the U.S. Court of Appeals for the D.C. Circuit. He is a
magna cum laude graduate of Harvard Law School and Georgetown University.
In addition to his legal practice, he is an adjunct professor in the Supreme Court
and Administrative Law Clinics at the Antonin Scalia Law School and holds a
presidential appointment to the Council of the Administrative Conference of the
United States.

DOUGLAS H. GINSBURG
Senior Judge, US Court of Appeals for the District of Columbia Circuit
Professar of Law, George Mason University Antonin Scalia Law School

Judge Ginsburg was appointed to the US Court of Appeals for the District of
Columbia Circuit in 1986 and served as chief judge from 2001 to 2008. After
receiving his BS from Cornell University in 1970 and his JD from the University
of Chicago Law School in 1973, he clerked for Judge Carl McGowan on the DC
Circuit and Justice Thurgood Marshall on the US Supreme Court. Thereafter,
Judge Ginsburg was a professor at Harvard Law School, the deputy assistant and
then assistant attorney general for the Antitrust Division of the Department of
Justice, as well as the administrator of the Office of Information and Regulatory
Affairs in the Office of Management and Budget. Concurrent with his service

on the federal bench, Judge Ginsburg has taught at University of Chicago Law
School and New York University School of Law. Judge Ginsburg is currently a
professor of law at the Antonin Scalia Law School and a visiting professor at the
University College London, Faculty of Laws. Judge Ginsburg is the chairman of
the International Advisory Board of the Global Antitrust Institute at the Antenin
Scalia Law School. He also serves on the advisory boards of: Competition

Policy International, the Harvard Journal of Law and Public Policy, the Journal of
Competition Law and Economics, the Journal of Law, Economics and Policy, the
Supreme Court Economic Review, the University of Chicago Law Review, The New
York University Journal of Law and Liberty, and, at the University College London,
both the Center for Law, Economics and Society and the Jevons Institute for
Competition Law and Economics.

DONALD J. KOCHAN
Professor of Law and Deputy Executive Director, Law & Economics Center

George Mason University Antanin Scalia Law School

Professor Kochan's scholarship focuses on the areas of property law, constitutional
law, administrative law, natural resources and environmental law, tort law, and law
and economics. He has published more than 40 scholarly articles and essays in
well-regarded law journals, and his work is cited in dozens of books and hundreds
of published law review articles. Professor Kochan is an elected member of the
American Law Institute {ALl); and ALl appointed him in July 2016 to serve as an
adviser to the Restatement of the Law Fourth, Property project. Professor Kochan is
also a member of the editorial board of the Journal of Legal Education. Professor
Kochan received his JD from Cornell Law School, where he was a John M. Olin
Scholar in Law and Economics and managing editor of the Cornell International Law
Journal. He received his BA from Western Michigan University, magna cum laude,
with majors in political science and philosophy, where he studied as the John W. Gill
Medallion Scholar and was honared as the Presidential Scholar.

MATTHEW Z. LEOPOLD
Partner
Huntons Andrew Kuith

Matt prowvides his clients with in-depth experience and knowledge respecting

the pivotal recent changes in environmental regulation. As EPA General Counsel,
he counseled on the development and defense of virtually every significant
regulation proposed by EPA since 2017 and was personally involved in the highest
profile environmental cases duning that time, including two precedent setting
environmental cases in the Supreme Court, County of Maui v. Hawaii Wildlife Fund
and Atlantic Richfield Co. v. Christian. At EPA, Matt helped draft the Affordable
Clean Energy Rule and the Navigable Waters Protection Rule, the Clean Water Act
Section 401 Certification Rule, the Safe Affordable Fuel-Efficient (SAFE) Vehicles
Rule, and other rulemakings. Additionally, Matt served as the chief attorney at

the Florida Department of Environmental Protection advising on state policy and
regulatory matters. Matt has experience in an array of major federal environmental
statutes. In the chemical regulation space, he assisted in implementing the new
TSCA framework, working on the first set of chemical risk evaluations required
under the new statute. With this experience, Matt is regarded as a strategic

advisor to Fortune 500 clients offering advice to help advance their business
objectives while limiting exposure and risk to the company. Matt also has significant
experience as a litigator for the government and in the private sector, with particular
knowledge in developing expert testimony. Based on his experience in both public
service and private practice, Matt is particularly well versed in the legal ramifications
and the changing climate of environmental regulations affecting the oil & gas,
mining, chemical, and renewable energy industries. Matt is admitted to practice
before the Supreme Court of the United States.
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