
U.S. Department of Justice  

Civil Division 

________________________________________________________________________ 

Washington, DC 20530

Via Email March 2, 2021 

Mr. Austin Evers Request No. 145-FOI-17488 
Executive Director  ES:HDK 
American Oversight 
1030 15th Street, NW 
Washington, DC 20005 
foia@americanoversight.org 

Dear Mr. Evers: 

This is the response of the Civil Division, Department of Justice to your Freedom of 
Information Act request for records concerning communications between specific DOJ officials 
and Stephanie Winston Wolkoff or anyone serving as her representative.  This Office received 
your request on October 6, 2020. 

The Civil Division located 1,402 pages responsive to your request.  Ninety-nine pages are 
released to you in full and one page is released to you in part.  One thousand three hundred two 
pages are withheld in full.   

The Civil Division withheld certain information because it is protected from disclosure 
under the FOIA pursuant to: 

• 5 U.S.C. § 552(b)(5), which concerns certain inter- and intra-agency communications
protected by the deliberative process privilege, the attorney work-product privilege,
and the attorney-client privilege; and

• 5 U.S.C. § 552(b)(6), which concerns material the release of which would constitute a
clearly unwarranted invasion of the personal privacy of third parties.

For your information, Congress excluded three discrete categories of law enforcement 
and national security records from the requirements of the FOIA.  See 5 U.S.C. § 552(c).  This 
response is limited to those records that are subject to the requirements of the FOIA.  This is a 
standard notification that we give to all our requesters.  You should not take it as an indication 
that excluded records do, or do not, exist.  

You may contact our FOIA Public Liaison at 202-514-2319 for any further assistance and 
to discuss any aspect of your request. Additionally, you may contact the Office of Government 
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Information Services (OGIS) at the National Archives and Records Administration to inquire 
about the FOIA mediation services they offer. The contact information for OGIS is as follows: 
Office of Government Information Services, National Archives and Records Administration, 
Room 2510, 8601 Adelphi Road, College Park, Maryland 20740-6001, e-mail at ogis@nara.gov; 
telephone at 202-741-5770; toll free at 1-877-684-6448; or facsimile at 202-741-5769. 

If you are not satisfied with the Civil Division’s determination in response to this request, 
you may administratively appeal by writing to the Director, Office of Information Policy (OIP), 
United States Department of Justice, 441 G Street, NW, 6th Floor, Washington, DC 20530-0001, 
or you may submit an appeal through OIP's FOIA STAR portal by creating an account on the 
following website: https://foiastar.doj.gov.  Your appeal must be postmarked or electronically 
transmitted within 90 days of the date of my response to your request.  If you submit your appeal 
by mail, both the letter and the envelope should be clearly marked "Freedom of Information Act 
Appeal." 

Sincerely, 

Hirsh D. Kravitz 
Senior Supervisory FOIA Counsel 
Office of FOIA, Records, and E-discovery 
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From: Perkins, Paul R. (CIV) 

Sent: 
To: Davis, Ethan P. (CIV) 

Subject: FW: Correspondence rom t y General of the Civil Division, 
U.S. Department of Justice 

Attach: Correspondence. pdf 

From: Perkins, Paul R. (CIV) 
Sent: Wednesday, July 15, 2020 7:36 PM 
To: lreisner@paulweiss.com 
Cc: lizmcnamara@dwt.com 
Subject: Correspondence from the Acting Assistant Attorney General of the Civil Division, U.S. Department of Justice 

Please see the attached correspondence from the Acting Assistant Attorney General of the Civil Division, U.S. 
Department of Justice. 

Paul Perkins 
Chief of Staff & Special Counsel 
Civil Division 
United States Department of Justice 

Ml:::f ICAN 
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KASOWITZ BENSON TORRES LLP 

MARC E. KASOWITZ 

D1 RECT DIAL: (21 2) 506-17 I 0 

DIRECT FAX: (212)835-5010 

MKASOWITZ@KASOWITZ.COM 

BYEMAIL 

Stephanie Winston W olkoff 
WIS Media Partners, LLC 
1046 Princeton Drive, #111 
Marina Del Rey, CA 90292 

Veronica Jordan 

1633 BROADWAY 

NEW YORK, NEW YORK 10019 

(2 12) 506-1700 

FAX: (212) 506-1800 

July 8, 2020 

Executive Vice President and General Counsel 
Simon & Schuster, Inc. 
1230 Avenue of the Americas 
New York, NY 10020 

ATLANTA 

HOUSTON 

Los ANGELES 

MIAMI 

NEWARK 

SAN FRANCISCO 

SILICON VALLEY 

WASHINGTON DC 

Re: Gratuitous Services Agreement between First Lady of the United States and 
Stephanie Winston Wolkoff, dated August 22, 2017 ("Services Agreement"). 

Dear Ms. W olkoff and Ms. Jordan: 

We represent the First Lady of the United States, Melania Trump ("FLOTUS"). We 
write in response to recent reports that Simon & Schuster ("S&S") plans to publish, on 
September 1, 2020, an alleged "tell-all" book by Ms. Wolkoff, entitled Melania and Me. S&S 
has asserted that the book will discuss Ms. Wolkoff s work on the 58th Presidential inauguration 
and time "navigating the White House and East Wing." See Emily Jane Fox, Stephanie Winston 
Walko.ff is Coming Out with Another Dishy Trump Tell-All, VANITY FAIR, July 6, 2020, 
https://www.wionews.com/world/melania-trumps-former-aide-to-publish-book-report-3 l 1288. 

We hereby give notice that publishing the book will constitute a direct breach of, and 
tortious interference with, confidentiality provisions in the Services Agreement and other 
applicable agreements. The Services Agreement prohibits Ms. Wolkoff from, among other 
things, disclosing her work for FLOTUS and the White House Office of the First Lady, as well 
as any "information furnished to [her] by the Government under this Agreement, information 
about the First Family, or any other information about which [she] may become aware during the 
course of performance." Further, Ms. Wolkoff is "specifically prohibited from publishing .. . 
any such information," or "us[ing] or referenc[ing] [her] ... services in connection with any .. . 
commercial activity," and is required to take "affirmative measures to protect the confidentiality 
of the aforementioned information." 
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KASOWITZ BENSON TORRES LLP 

Stephanie Winston Wolkoff & Veronica Jordan 
July 8, 2020 
Page 2 

Ms. Wolkoff and S&S are well aware of these obligations and prohibitions. In fact, Ms. 
Wolkoff admitted to the New York Times over a year ago that she is prohibited under a 
nondisclosure agreement from "provid[ing] any substantive comment" regarding the 58th 
Presidential inauguration. See Maggie Haberman & Ben Protess, Inaugural Official Disputes 
White House Account of Her Departure, N.Y. TIMES, May 6, 2019, 
https: //www.nytimes.com/2019 /0 5 /06/us/poli ti cs/trum p-inaugurati on-stephani e-winston­
wolkoff.html. 

Thus, publishing the book constitutes a bad faith and willful breach of, and intentional 
tortious interference with, the Services Agreement and other applicable agreements. Indeed, in 
publishing this latest in a series of supposed "tell all" books as part of a malicious campaign to 
attack the President and his family at every opportunity -- a campaign which Ms. Wolkoff now 
seeks to join -- S&S has cast aside every legal and moral constraint. 

We hereby demand that Ms. Wolkoff and S&S immediately cease and desist from any 
publication of the book and from any further dissemination or disclosure of any information 
covered by the Services Agreement or other applicable agreements. If Ms. Wolkoff and S&S do 
not confirm to me in writing by the close of business on July 10, 2020, that they will do so, we 
will take all necessary and appropriate steps to protect our client's rights, including initiating 
litigation for injunctive relief and substantial compensatory and punitive damages. 
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:--ill::::: Pavis Wright 
<!I Tremaine LLP 

July 10, 2020 

VIA EMAIL 

Marc E. Kasowitz 
Kasowitz Benson Torres LLP 
1633 Broadway 
New York, NY 10019 
MKasowitz@kasowitz.com 

Re: Melania & Me 

Dear Mr. Kasowitz: 

21st Floor 
1251 Avenue of the Americas 
New York, NY 10020-1104 

Elizabeth McNamara 
(212) 603-6437 tel 
(212) 489-8340 fax 

lizmcnamara@dwt.com 

We are counsel to Simon & Schuster, Inc., and write in response to your July 8 letter to 
Veronica Jordan and Stephanie Winston Wolkoffregarding Ms. Wolkoffs book Melania &Me. 

The claims asserted in your letter are groundless. Ms. Wolkoff s manuscript was pitched 
to Simon & Schuster by Ms. Wolkoff s literary agent; our client did not induce Ms. Wolkoff to 
do anything. Simon & Schuster also had no reason to believe that anything in Melania & Me 
amounted to a breach of contract when it agreed to publish the book. In fact, even after receiving 
your letter - which selectively quotes only a handful of short phrases from the so-called 
"Services Agreement" and provides no details at all about the "other applicable agreements" 
supposedly implicated here - Simon & Schuster still has no reason to believe that the book 
violates any agreement between your client and Ms. Wolkoff. 

My client is not a party to any such agreements and no breach of contract could be stated 
against it. Nor could your client possibly show that Simon & Schuster procured the breach of 
any agreement. Simon & Schuster entered into an agreement to publish the work because it 
believed that Ms. Wolkoff has a unique and compelling story to tell about her years-long 
friendship with Melania Trump, and that the author's perspective and insight into the First Lady 
would address issues of importance to our country. All of this, together with multiple other 
infirmities, precludes a tortious interference claim. See, e.g., Huggins v. Povitch, 1996 WL 
515948, at *9 (Sup. Ct. N.Y. Cnty. Apr. 19, 1996) ("The Court agrees that a broadcaster whose 
motive and conduct is intended to foster public awareness or debate cannot be found to have 
engaged in the wrongful or improper conduct required to sustain a claim for interference with 
contractual relations."). 

,·_;,~:,:''.·::.:-:nd ! ~:::-::·1 F::::::·:~:::;t..~·:..• I ·.:;G~:::.ti-.-~ l '•./..:~::~::~:ir:;:3•,·,-.:~i. :J.-:."~. 
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Marc E. Kasowitz 
July 10, 2020 
Page 2 

Melania & Me is entitled to the full protection of the First Amendment. We have no 
doubt that any effort to prevent its publication would be rejected as an unlawful prior restraint. 
See, e.g., Nebraska Press v. Stuart, 427 U.S. 539 (1976) (prior restraint is universally recognized 
to be "the most serious and the least tolerable infringement on First Amendment rights."); CBS v. 
Davis, 510 U.S. 1315 (1994) (Blackmun, J., in chambers) ("gagging of publication has been 
considered acceptable only in 'exceptional cases' ... where the evil that would result from the 
reportage is both great and certain and cannot be mitigated by less intrusive measures."); Porco 
v. Lifetime Entm 't Servs. LLC, 116 A.D.3d 1264, 1266 (3d Dep't 2014) (vacating restraining 
order against docudrama where the "broadcast would not create the type of imminent and 
irreversible injury to the public that would warrant the extraordinary remedy of prior restraint") 
( emphasis added). 

Finally, Simon & Schuster is not, as you allege, engaged in a "malicious campaign to 
attack the President and his family." Rather, Simon & Schuster has a long history of publishing 
significant works on diverse matters of public interest by authors across the political spectrum. It 
is the publisher of such works by Donald Trump, Ivanka Trump, Hillary Clinton, George H.W. 
Bush, Laura Bush, Jimmy Carter, John McCain, Dick Cheney, Glenn Beck and Tucker Carlson. 

This letter is not a full statement of the relevant facts or law and my client reserves all its 
rights and defenses. 

Sincerely, 

Davis Wright Tremaine LLP 

Elizabeth A McNamara 

cc: Lorin Reisner, Esq. 

AMEr- 483[7-2no-5314v.2 0050033-005174 
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On behalf of our client~ Stephanie Winston Wolkofl~ 1 am responding to 
your letter dated July 8. 2020 requesting that Ms, Wolkoff cease and desist :from 
puhlfoa.tion of her forthcoming book. The demands and allegations in your kttet are 
unfounded and meritless, To begin, Mrs, Trump . U:mks standing· to assert any claim under 
the contracts referenced in your letter because she is not a party to those agreements. ln 
any event, there is no basis for your W3sertion thatthere has been a breach of contract. Ms. 
Wolkoff has complied folly with the terms of all potentially applicable agreements. With 
respect to tl1e Gratuitous Services Agreement quoted in your letter ():vhich is inapplicable, 
terminated more than hvo years ago and fadalJy unenforceable), Ms. Wo1koff al.so has 
foJly satis.fied its terms. 
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Pi\UL, \VEIS5. RlFK!ND, \V.H/\RTUt<, t, CARRl$C)l\ Lf.!' 

Marc E. Kasowitz, Esq. 2 

Please be futthet .udvised that any attempt to restrain Ms. \Votkoff from 
publication of her book would be a violation of Ms. Wolkoff's constitutional and other 
legal rights., and that Ms. Wdkoff reserves all rights with respect to.conduct undertaken to 
restrain the exercise of those rights or otherwise causing harrn to Ms. Wolkoff 

Finally, \.ve are. disappointed at the threats set forth in your letter on behalf 
of Mrs. Trump directed at our client; particularly .in lightofthe support and contrihut.ions 
that Ms. Wolkoff provided to Mrs. Trump in an effort to serve Mrs. Trump.,s interests and 
the natfo.nal interest. 

Please fod free to contact me if you have any questions. 

cc: Elizabeth A. McNamara, Esq. 

AMF~ICAN 
pVERSIGHT 

Lorin L. Reisner 



DOJ-CIV-20-2479-A-000008

Office of the Assistant Attorney General 

Lorin L. Reisner 
Paul, Weiss, Rifkind, Wharton & Garrison LLP 
1285 Avenue of the Americas 
New York, NY 10019 

Dear Mr. Reisner: 

U.S. Department of Justice 

Civil Division 

Washington, D.C. 20530 

I write in response to recent press reports indicating that Simon & Schuster plans to 
publish, on September 1, 2020, a book by Stephanie Winston Wolkoff called Melania and Me. 

As you are aware, as part of her volunteer arrangement for providing services to the 
White House Office of the First Lady and the First Lady, Ms. Wolkoff signed a Gratuitous 
Services Agreement promising to protect information covered by the Agreement from disclosure. 
In signing the Agreement, Ms. W olkoff acknowledged that she "may have access to nonpublic, 
privileged and/or confidential information," and expressly agreed to "protect from inadvertent or 
intentional release or unauthorized disclosure any and all information furnished to me under this 
Agreement." Furthermore, Ms. Wolkoff acknowledged that she is "specifically prohibited from 
publishing, reproducing or otherwise divulging any such information to any unauthorized person 
or entity in whole or in part," and she agreed to "take all reasonable measures to protect it from 
unauthorized disclosure." 

According to press reports, Ms. W olkoff s book appears to violate these commitments. 
Portions of the book relate to "her role as the First Lady's trusted advisor'' and "her abrupt and 
very public departure" from that role in February 2018. See https//www.usatoday.com/story/ 
entertainment/books/2020/07/07 /melania-trump-former-confidante-stephanie-winston-wolkoff­
pens-book/5388770002/. See also https//www.vanityfair.com/news/2020/07/stephanie-winston­
wolkoff-book-melania (observing that the book will cover her time "navigating the White House 
and East Wing"). If these reports are true, the book appears to contain government information 
that Ms. W olkoff expressly promised to not disclose. 

AMERICAN 
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Please confirm immediately, but no later than July 17, that Ms. Wolkoff s book will not 
contain any information covered by the Agreement. If you are unable to do so, the government 
will pursue all available legal remedies. 

CC: Eliza.beth McNamara 
Counsel for Simon and Schuster 

AMERICAN 
pVERSIGHT 

Sincerely, 

s/ EthanP. Davis 

Ethan P. Davis 
Acting Assistant Attorney General 
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On betrn!f of our client, Stephanie Winston \Volkot:t: l am rcspQnding to 
your letter dated July 15, 2020 regarding her upcoming book. For the reasons described 
below, there is no ba.<;is for the concerns raised in your letter. 

First, Ms.. Wolkoff has folly satisfied the terms of the Gratuitous Services 
Agreement dated Angust 22, 2017 referenced in your letter. That agree.ment was formally 
tenninatcd by the government effective February 20, 2018. Accordingly, any 
confidentiality duties impcg;ed hy the agn~ement terminated more than tw'o years ago and 
are pTesently inapplicable. See, e.g., HowardT011;n Ctr. Dev,, LLC v, Howard Univ., 7 F. 
lfopp .. 3d 64, 87 n.J8 (D.D.C. 2013) (staternents a11eged1y in violation of confidentiality 
provision published allet termination of agreeme:nt not actionable), vacated on other 
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Ethan P. Davis, Esq. 

grounds, 788 F.3d 321 (D.C. Cir. 2015); All JtV. Pet Supply Co. v. Hill's Pet Ptod. Div .. , 
Colgate.Palmolive Co., 840 F. Supp. 1433, 1439 (D. Kan. 1993), amendel( 842 F. Supp. 
l3 76 · (D. Kan. 1994) (''contractual duly .... to maintain the co.n.fid.entiality of the customer 
infom1atkm provided under the te.rms ofthe agreem~nt ..• terminated as <Jf [ thl'.~ termination 
date of the contract]:'); see also Barton d/b/a Sterling Worldwide v. Concept Lab '.vs .. Inc., 
No. 08-CV•-591-JTC, 2010 \VI., 502831, at *3 (\V.D.N.Y. Feb. 10, 2010) (contracts that do 
not -specify tcnn of obligations "will not be construed to provide for pcrpettml 
pcrfo11nm.1ce'') (quoting Chapman v. l\l: Y State Div. Jew Youth; 546 F.3d 230, 237 {2d Cir. 
2008)). 

Second, the vague and overbroad language in the agreement (induding the 
portions cited in your letter} eannot possibly be construed to prohibit publication of a bo()k 
concerning Ms. Wolkolfis friendsfop with Mrs. Trump and the arc of their personal 
relationship during many years. See Robert S. Trump v. A1ary L J'rwnp, et al., No .. 22020-
51585, slip op. at 4 (N.Y. Su_p. Ct. July 13, 2020) ("'clause is so overly broad, as to be 
ineffective"). Any other construction o:fthc agreement is unreasonable and unsupportable. 

Third, the confidentiality .restrictions in•the Gratuitous Services Agreement 
are facially unenforceable under established constitutional principles. TI1e government 
may not pmperly use non-disclosure agreements to censor government employees or 
service providers in matters not .involving classified infi-,rn:1.adon or national security 
interests. See, e.g., Adi,:Gehee v. CaS{.,o/; 718 F.2d 1137, 1142-43 (D.C. Cir, 1983) 
(restriction must "'prok>-(;t a substantial government inte11~st unrdated to the suppression of 
free speech" and must be ··narrowly drawn to 'restrict speech no more than is necessary to 
protect the substantial government interest"') (citations omitted). Your letter identifies no 
substantial government interest and tlmre is no such interest applicable here, In additioli, 
there is nothing '"narrowly drav,m'~ about the purported restrictions at issue. 

For these. reiJSons and others, there is no proper basis for any legitimate 
cdi1cem by the govetnmenl in connection. with this rnatter. 

Please Jed free to contact me if you have any qne.stions. 

cc: Elizabeth A. McNam:;irn; Esq. 

AMERICAN 
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IN THE 

eupr.rmr Qlnurt nf tl,r l!luitrll etatrn 

No. ---·------------

V1CT(1R L. l\LrncHETTI, 

Pditioner, 
\'. 

UNITED STATE:-; OF AJ\IEH1l'A, 

Rcspo11dcnt. 

PETITION FOR A WRIT OF CERTIORARI TO THE 
UNITED STATES COURT OF APPEALS 

FOR THE FOURTH CIRCUIT 

Petitioner pray::,; that n writ of certiorari i:ssne to re\'i8w 

the judgment of tl1(~ United States Conrt of Apvenls for 

t11e Fourth Circuit entered in this case on Sq.1tcrnlJer 11. 
1972. 

Opinions Below 

The opmwns of th€! Con rt of Appeals for t]il• Fourth 

Circuit and the United States District Conrt for the East­
ern District of Virginia nrc mHcportecl 1~hey are set out 

in the Appendix. i11_fr,1, p . .la and p. l~)a respect.i\'oly. 

Jul'isdiction 

The judgment of the Court of Appf•nls wns entered on 

September 11, HJ72. The jnri:--1-liction of this Court is rn­
voked pursuant to 2S U.S_C. Sectjon l~C,J(l). 

AMERICAN 
pVERSIGHT 
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Questions Presented 

1. Whether an injunction which requires petitioner, a 
former employee of the Central Intelligence Agency, ''to 
submit to the Central Intelligence Agency, for examination 
30 days in advance of Telease to any person or corporation, 
~ny m3:nuscript, article or essay, or other writing, factual, 
_fictional or oth_erwise; which relates to or purports .to_ re­
late to the Central Intelligence Agency, intelligence, intel­
ligence activities, or intelligence sources and methods," 
which authorizes the Central Intelligence Agency to forbid 
disclosure of "information which is classified and which 
has not been placed in the public domain by prior disclo­
s11 re," and which forbids petitioner from disclosing such 
information, "in any manner," is a prior restraint forbidden 
by the First Amendment. 

2. Whether there is any jurisdictional basis for the cause 
of action asserted by the Executive Branch in this case. 

3. Whether the degree of control exercised by the Ex­
ecutive Branch over the preparation of petitioner's defense 
denied him due process of law guaranteed by the Fifth 
Amendment. 

-, r,• 
' 1 

Statement of the Case 

The defendant, Victor L. ]Harchetti, 1 was employed by the 
Central Intelligence Agency in October 1955. He resigned 
from the Agency· in Septemher 1969 having reached the 
grade of GS-15. During his employment he had held a 

1 Petitioner is referred to throughout as the defendant. 
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Yarie.ty of posts inclm1ing that of Spc-cial Assishmt to the 

Deputy Director. 

After his resignation, J\Ir. l\larehdti 1rnlilishcd n novel 
e1ititled l'lie Rope 1Ja11cr'.I' (Grossd mhl Dunlap H)71). 

The noYel rcvohe:s around nn agt·nc\· called tho ''National ,_ . 
Intelligence ..Ag\•nc,',·, 1' Its central plot fr:at11res rm employee 

~f the agoney who turns OH'.l' ngenc;: .--loe11111cnts to the 

Soviet Union. 1'.h. l\fai·clwtti also p11l_il ishcd nn artiC'le in 
r"•'" ••i-1 ._ :.,, r · 1, , . l - . ,• ••· , , .. , . 

~the 1-\1fril 3, · 1972 issne of ~!:he; · Nntion maghzin'e '·entitled 

"CIA.: The Presidenfs Lo)·nl Tool.'' TlK• article was in 
general a critical snrn:r of some 01· th0. CIA's policies ancl 
practices. During the Fa!l nnd ,vi11 ter of 19'il, ·Mr. 1'lar­

chetti app1~::ired on a numher of tc•.lr.~\·i:-;ion nm1 radio shows 
and g::i.Ye interviews to the prQSS. 

On A11ril lS. 1D7~. the Unihd States initiat1:1d an action 
for injnnctiyc relief ngainst the rlefe11clant. "\Vithont notice 
to the defendant. the governrnent fi[i:.:d an avplicnti.on for 
a temporary restraining order hefnr~ the Hon. Albert V. 

Bryan, .Jr., U.S.D.,J., in the United Stntes District Conrt 

for the Eastern District of Virginia. .J ndgc Bryan issued 
a temporary restraining order ri:1.: zm rte. The smnmons, 
complaint and the tempornry restraining order were 
sern·d npon the defendant nhont one honr nncl a half after 

the temporar~' restraining Ol'fler was issned. The T.R.O. 
restrained tl1e defendant from "'flisclosing in any manner 
... any manuscript. artic]e ~>r essay, or other writing, 
factual, -fic6onal or otherwise. which relates or purports 
to relate to the Central Intelligence Agene~\ intellig:ence, 
:intelligence actiYities, or intelligence sonrces or methods 
... without prior a11t11orization from the Director of Cen­
tral Intelligence .... " 

AMERICAN 
pVERSIGHT 
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The complaint alleged that the purpose of the action 
was to secure an order enjoining :Mr. :Marchetti "from 
breaching the terms and conditions of secrecy agreements 
entered into by defendant while he was an employee of the 
Central Intelligenee Agency (hereinafter referred to as 
t"he Age11cy), which agreements constitute a contract be­
tween c1°efenclant and the Age,ncy, by disclosing, publishing, 
or otherwise revealing certain intelligence information or 
··o·thei· classified information relath1g to intelligence sources 
and methods, and to obtain an order requiring the defendant 
to submit to the Agency for examination certain writings, 
in advance of their release, to insure that the information 
contained th•~rein is not classified in accordance with 
Executive Order 10501, or otherwise covered by the terms 
and conditions of the aforementioned secrecy agreements 
••• 

11 (Complaint, para. 3). 

The secrecy agreements relied npon by the government 
_were signed by the defendant on October 3, 1955, at the 
beginning of his employment with the CIA, and on Sep­

, temher 2, 19G9~ npon termination of his employment. These 
two documents are set out in the Opinion of the Court of 
Appeals, App., -infra) pp. 3a-5a. 

The complaint further alleged that "N otwithstnnding his 
JlCC~ptnnce of th~ terms and conditions of the aforesaid 
·s~crecy agreements, the defendant has breached these 
terms and conditions on numerous occasions by publishing 
-articles in which he divulged classified information cov­
ered by tlie terms and conditions of such agreements an<l 
hy discussing with radio and telm·ision commentators such 
classified information" ( Complaint, para. 19), without au­
thority from tl1e Director of the Central Intelligence 
Agency (Complaint, para. 20). And, alleged the complaint 
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(para. 22), ;'the defcrnJant inknds to pe1·sist in 1mauthor­

ized diselosnre:-:: of intolli.~·cnce ::.011ret1 s and mcitl1ods n1H1 
other elassified information i.:.o,·en_'.cl b.', th<:' terms and con­
ditions of his secrecy agreements.'' 

rrhe complaint went on to alkge tlta t th1· defem:lant had 

written :in article for '·a pt'riodi,:al rnagazi110. with nation­
wide cireulation [lu,•reinafti_•r the E:squi1•1~ artide or "Twi­

JigJ1t of the Spooks''] ··whid1 cnntain~d i.:.l1rr12ntly elassifiecl 
; / I 

information rdating to sm1rees of intr:lligencc and tl1e 
Agency's rnethotls uf op"'-·raUi.m, lhc unautlwrizec.1 disclu~ure 

of whieli would r~snlt in gran~ ::rn<1 irn_•p::i.rahlc dmnagc to 

the national r1efense inten~:5ts of the IJn itc:d Stah~s and t.hi:i 
conduct of foreign relations·' (CornplaiJ1t, para. :23). The 
complaint also alleg,:d that the d1_.f1_·.nd.rnt •ihas anangc-d 

for the pnhl ica.ti on of a non-lid ion l>nok. Ther(' is snhst:1n­

tial likeUhood that this hook will di,·11lg(• c1trrently classi-·- . 
fl.eel information an,1 cmTcnU>T da:c-;sifl0c1 information re­
lating to intdlig, 0.11e(~ sourc:·es and methods, the disclos1ire 
of which wonld yjo]ate the terms and C'onditions of the 

defendant's sccn:.·c~-· agreerncmts and resnlt in grave nnd 
irreparal1lc injnr)· to the intr-rcsts of the United States" 
( Complaint., para. :25). 

Upon 1"iling· the complaint and ~q1plieation for a T.R.O .. 

the government fik:fl as :::eah:d exhibits the Esqnire article, 

"th~{-ty1jericript"of ari 011tline·for [t hook CJltitlcd ''A concept 
for a hook ahont the Central Ink:lligcnce Agency," written 
by the defendant [hereinafter the book outline]. and an 

affidavit of Thomns H. T~aramcssines, a Depnt>· DirE>ctor 

of the Central Intcllig('nce .Agency. "anal~·zing the afore­

rne11tionrd nrticJc nnd speeifyrnr;, for this Conrt's consid­
eration, those instmwes in whi(',h tlH~ nforementio1wd article 

discloses eurrentl:"' classifie(l int~.l]igcnce sources and 

AMERICAN 
pVERSIGHT 
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methods." (Affidavit of Richard Helms~ Director of Cen­
tral Intelligence, dated April 17, 1972.f 

On Frida:y 1 April 2-1, 1972, defendant appeared in the 
District Court with counsel and moved to dissolve the tem­
porary restraining order and for access to the plaintiff's 
sealed exhibits. 

In an affidavit accompanying the motion to dissolve, the 
- : : { ¾ I • ' 

'clefen<lhht; amcihg other things;·said: ·(a)' 'he ·believed· him-
self hound hy law and his personal moral code not to di­
vulge jnformation which would injure the security of the 
United States; (b) that it had been his intention all along, 
as was known by the government., to submit a manuscript 
of the proposed non-fiction book to the CIA; ( c) that the 
Esquire article is not to be published in its present form; 
( cl) and that his purpose in speaking and wrHing about the 
CIA wus pursnant to his belief that "unless the people are 
informed about the policies and practices of the Agency, 
they cannot intelligently participate in decisions about 
what powers should he giYen to this vital instrument of 
government and how they should he exercised." He con­
tinued: 

~iy years of experience in the Agency have led 1ne to 
believe that the CIA and United States intelligence 

_h:;i.ve gr:'o·,v•~J be'j,mi~l the· actual needs of - the nation·. 
There is a great deal of redundancy 1 waste and ineffi­
ciency in the intelligence business today, and many of 
the operations nndertake.n by the CIA and other in­
telligence agencies are counter productive and harm­
ful to the nation. Such activities~ unrelated to the 

- !! The substance of the Kartlmessines affidavit is set out in the 
sealed brief separately filed with this pet.it.ion. 
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national secnrity. wonld not ho tolerated hy an in­
formed public arnl an in l'onnc·d Co11gress. I believe 
that the CIA's action in this ea~•-\ ltas been taken, not 
to protect the national sncnrit~,. lrnt to pn'.vcnt em­
harrassrnent to the Agenc:>· which wo11lrl resnlt. from 
pnblic-. Im ow ledge· of thl' ncti \·i hes mH1 policies I ha ,·c 
just rne.ntiniwd (Al'lirla,·it, pp. ~-3). 

__ 1 .-r;J?ioP\-,t~w-Jno.tjon. to .dis sol vc: _and .tl1r~ motio)l fo_~·. access. to 
the sealed exhibits wc·rc denied. 3 

On April ~4~ 1D72. defrn.-la11t filcrl n Petitinn for Lenn.• 

to Appenl to the Fourth Circuit rmrsmrnt to 28 U.S.C. 
~1192(h) nnd Rnlr~ 5, F.R..~·\.P. ( the (listrict court jndge 
having signed the 11ecf;ssary certificate under 1;-11D2 (b) ), 
anrl a Petit1011 for "'\"Vrit of 11Inmlarnus m1rl '\Vrit of Pro­
hihition. The Court of .Appeals ltc•tu(l oral arg11ment on 
"\Vednesclay. April ~G, J.rl7:2. It (lQ11iC'd the petition to ap­
peal an,1 the writs, hnt issned an injnnction forbidding the 
CIA and the Execntin.: Branch from diss11a.-ling prospec­

tive defense witnesses from testif:~'ing or inflnencing their 
testimony.-4 

3 Defendant of course hnd cnpieR of his Esc1uire nrtiefo and the 
book-outline whieh hr:: had g-ivcn to his attorneys at their first meet­
ing. Counsel so stated in open court. The motion for c1ccess actually 
:r:~!erre,d,. t_h~r~fore,. o~~ly t~. ~-]l~r-Kayrn~~~;sin.~~. a~1-~~·it~ ~"!•!:~,? con­
-tamed· tbe heart of' the 'government's case/so far m the chronology 
1:1,~4.fa;closed to the defendant or -his Jnwyers. · 

·. · "The -government did not inform the defendant until Monday, 
April 24, 1972, that he and one of his attorneys had been cleared for 
access and could examine the sealed exhihits. In the course of the 
next few days other of the defendant's attorneys were cleared. Pro­
spective witnesses had to be dcnred before counsel could tell them 
what the case essentially was about.. Defendant's lawyers· secretaries 
needed clearance before th€~- could type rnat.erial \\'hit'h included 
.classified informntion. Some parties ·were cleared within twenty­
four bours. Others took two dnys or more. 'l1wo prospedive wit-

AMERICAN 
pVERSIGHT 
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On April 28, 1972, the date set for hearing on the pre­
liminary injunction, the defense reluctantly asked for a 
two week adjournment because the need to obtain security 
clearance for prospective witnesses before the facts of the 
case could be described, impeded preparation of the de~ 
f ense case. The T .R.O. was continued and the hearing was 
adjourned to :May 15th at which time the hearings on the 
preliminary and final injunctions were to he merged. . . 

In the interim, both parties engaged in discovery. The 
defendant deposed :Mr. Karamessines and iir. Osborn 1 

CIA Director of Secnrity. 5 The government's opposition 
to defendant's notice to take the deposition of Richard 
Helms, Director of the CIA, was sustained by the district 
judge. The government deposed the defendant. 

The defendant's request to produce the sealed exhibits 
and transcripts in the New Yark T-inies and Washington 
Post cases was snccessfnlly resiste.d by the government. 

The defendant filed his answer on :rv[ay 12th. The an­
swer admitted essentially all the pnrely factual allegations 
and denied essentially all the legal conseqnences which 
were alleged to flow therefrom. By way of defense~ the 
answer asserted that the. complaint failed to state a claim 

nesses were denied clearance. One of them, Prof. Richard Falk of 
Princeton, was ordered eleared by the district judge after a hearing. 
All that the go,·ernment put forward to support its denial of Prof. 
Falk's clearance was that he had been in North Vietnam, had told 
an FBI agent that he wouldn't cooperate with the government in the 
prosecution of Dnniel Ells berg (an old friend of Prof. Falk's), and 
that he was sympathetic to what Ellsberg had done. The district 
judge held it unreasonable to deny clearance on that basis. The 
defense did not pursue the other denial of security clearance. 

~ Both of the depositions are designated usecret" and sealed at 
the government's insistence. ' 
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upon ·which relief could he granted, that 2S U.s.c: ~1:345 
did not confer jurisdiction upon the court to grant inj L1nc­
tive relief, that the court lacked jurisdiction over the sub­
ject matter, and that the ,'iecrecy agrecirnents and E.O. 

10501 (; were illeµ;nl and void bceause they Yiolated the };7 irst 
~ . 

Amendment and the dnc process clause of the Fifth 
Amendment. 

~t trial, after the con rt cknied def,~nllanfs mobon to (1is­
miss, the govermne.nt pnt on two wit111~:;ses, I\Ir. K.arames­

sines and 1Ir. Osborn. 1 

Mr. Kararncssincs' testirnonv on direct examination 
essentially fallowed the ontline of his earlier affidnxit. 
On cross-examination, the defE•nse songht to ha\'(~ :Mr. 
Karamessines describe specifically and in detail the rea­
sons underlying and snpporting the conclusions he asserted 
concerni11g the effoct that disclosnre of six events would 

ha\·e npon the national security and defense, and estab­
lished that l\fr. I~ararnessines was not qualified to assert 
those conclusions. 

It was at this point in the proceedings that the district 
judge rejected the defense's First Amendment theory of 
the case. It was then decided that 1 since the testimony of 
all of the defense witnesses rested upon its rejected theory, 
the· ·outline :of tJ{eir testimony ,vonld lfo. put i1ito th~ reco"rcl 

8 E.O. 10501 is the Executive Order which establishes the svstem 
of classifh:ation nnd the procedures for tr('ating classified inf~rma~ 
tion. It has been superseded hy E.O. lHl.52 C'ffed.ive .June 1, 1972. 
Both Executive Orders {;an co11vtmientlv be fonnd in Government 
Loyalty and Se•~urity l\fanual (BNA) ·15 :75-1,5 :D5. Adoption of 
the new Executive Order has no effe~t on clefendan t's claims. 

7 Since most of the testimony of the gnYernmeut's witnesses was 
heard in cam,_Tn. it is tre:1h~d in di"•tail in the s1~aled brit:>f which has 
been separately filed with this petition. 
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as a written proffer. The proffers are themselves sealed 
because they treat ju detail the material in the Karames­
sines affidavit, which was repeated on :Mr. Karames­
sines' direct examination. The defense witnesses' testi­
mony would have shown that, under the standard set out 
in. :Mr. Justice Stewart's opinion in New Y o·rk Times v. 
United States, 403 U.S. 713~ 730 (1971), the disclosures 
by l\{r. :Marchetti would not "surely _result in direct, iln­
':h~~diate ind irreparable 'inj ilry" to' the ·'tJriit~cl Statei{ dr 
its people. The witnesses would have included Prof. 
Abram Chayes, Harvard Law School, former Legal Ad­
visor to the State Department; Morton Halperin, former 
Deputy Assistant Secretary of Defense in the Office of 
the Assistant Secretary of Defense (International Security 
Affairs) and subsequently Senior Staff ·Member of the 
National Security Council; Richard Falk, Albert G. J\fil­
bank Professor of International Law, Princeton; and 
Prof. Paul Blackstock, School of International Affairs, 
University of South Carolina, an expert on intelligence 
and intelligence organizations. 8 

The government's second witness was Howard J. Osborn, 
CIA Director of Security. The purpose of his testin10ny 
was to show that the defendant, in the course of his news­
paper, radio and television interviews referred to alJove, 
11.ai::l re\realed' classifi~d infoi·mation. I1i his affidavit hfr. 
Osborn had listed thirty-five s11ch interviews and stated 
that "information contained in those public statements 
Gonstituted the disclosure of information covered by the 

8 It was and continues to be the defense's claim that on the face 
of the Kal"amessines affidavit and his testimony, quite apart from 
any evidence to be put on by the defendant, the government had not 
begun to approach the heavy burden required by the New York 
TinJes cas~. The. purpose of the proffered testimony would be merely 
to have nailed down that claim. · 
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terms of the secrecy agreement entered into by Victor L. 
Marchetti on October 3, H)55' 1 (Aflida\'it, p. 2). At his 
deposition, upon being examined al.iout the contents of 
each of the thirty-five items, :Mr. OslJorn ::ipecified thirty­
_two items of information he :-;aid were cla~sified pursuant 
to E.0. 10501. The thirty-two it.ems aro set ont in clefon­
d!lnt's Reqnest to Produce, dated i\Ia~· 1.2, 1972, a sealed 
_exhibi~--The Rcqnest askecl that the Unikel States pro­
A{1e~--.';{he ·~l~ecific documents that carry the. approprfr~te 
markings, pursrnrnt to Sec.tion 5 of E.O. lff>Ol. wh1eh dE'm­
onstrate that tllE' fo]]owing [thirt_,·-twn itr~ms of] informa­
tion, as testified to by Hownr11 J. Osborn nt his deposition 
... is r1assified pursnnnt to E.0. 10[,0l.'' Those requested 
docnnrnnts wcr(' not prodnc('•l. Howcn}r, nt trial Osllorn 
testified as to fonr s11C'h items {Tr. 1.0fl, 1.07-111). Upon 
cross-examination he abandoned one of them C.Pr. 11.5-l.Hi). 
Of the remaining three-. he eonccckd that two had clearly 
bee.n rnnde pnhlic elsewhere (Tr. l~l.-1:3:J, ] ::!2-l~B) and 
that the last one had he•~n rrnhlicly allndecl to in.-1i.rectly 
( Tr. 12:3-12G). Docnments bearing a classification stamp 
were producerl ns to two of tl1e fonr items to whieh Osborn 
testified (Tr. 112. llB). 

On cross-examination, ].-Ir. Osborn tesi"ifte.-1 that other 
former CIA mnployecs who had signed , _sc~cre~~~ ng~·e(t 
men ts .. iq~~1ticl)J· t,o tl~e , one I s_ig11<::d·1 lJy. · the defend_~n ~. 
had revoa1ed classified informat,ion :withont proY~king gov­
~rnment sanctions (Tr. 1~9-131).0 

9 The 1im,ea1ed response of 1\fr. Riehnrd Helms to written inter­
rogatories put to him after t.lie defense wns denied the right to take 
his deposition 1 said that ''Of my 0W11 knowled1,,te, former Agency 
employees who did not submit articles for puhlieation include 
Thomas Emden . .1\-Iiles CopeJ::rnd and Thomas McCov." He added, 
"However. there are on :recMd numerous instances ~\'here such ap~ 
proval has ueen sought and has been obtained prior to publication: 

AMERICA!\ 
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The government rested upon the testimony of 1\1:r. 
Karamessines and ~£r. Osborn (Tr, 140). The defense 
motion for a directed verdict was denied (Tr. 141). 

The defense called the defendant to testify. His testi­
mony 1·elated principally to the objectives he hoped to 
achie,Te in writing and speaking about the Central Intel­
ligence Agency. 

Mr. :Marchetti stated that he has been addressing his 
"criticism to the United States Intelligence Community in 
general, of which the CIA is only one organization'' (Tr. 
143). He believes it "has grown too large, too expensive; 
it has grown beyond the needs of the people of this 
conn try'' (Ibid.). He also believed that Congress does not 
receive enough information abont the work-product of 
the CIA and the intelligence community (Tr. 143-144). 
He pointed out that Senator Symington, a member of the 
Senate subcommittee charged with oversight of the CIA, 
has complained that the committee has not met all year. 
"There is not sufficient Congressional involvement in the 
policy decisions involving United States Intelligence and 
the CIA" (Tr. 144). 

He believes that the "CIA and to a lesser extent other 
United States Intelligence Agencies have involved them­
selves in certain activities which I think are questionable 
... [and] are being carried out ,vithout the advice and 
consent of Congress or even ·without their knowledge'' 
(Tr. 144-145). He stated that "it is time that more in-

for example, .Allen Dulles, Lyman Kirkpatrick and Francis Gary 
Powers" (Answer to Question 23). 
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formation be made available in the hopes that CV(\ntually 
Congress will conduct a review o[ the intelli,:;encc com­

munity in order to ea1T~· out some reforms'' (Tr. 14[)). 

He expressed the hope, that ·•,ye may h~n·e a better organi­

zation and perhaps aYoid the prulJh.•ms that have sometimes 

occnrred in the past in other co1mtrics where seeret or­

ganizations turn into ... socrd poliec.-t~T1C org·anizations'' 

(.Tr._ 14G). 

1'Ir. Marchetti asserted thnt. hi:-; l'Xpi:ru~nec· within the 

CIA provides him with ·•sorne unique experiE·nce that 

allows me to make certain ,iwlgments that the ordinary 

citizen would not })(~ able to lllake ... JI err. 14G). At the 

same. time. he said; he bdieYes ·•t]1at I can make tfo~ main 

point, the main eriticisrns as to need for a greater direc­
tion and control. Heed for more c·eonomy and need for 
less indulgence in eo\·c:rt action acti,·itics nnd thC' other 

criticisrns and suggestions T }i.1xe without pro\"i.-lin_g any 

information that wnuld be harmf11l to the nat.ional security'' 

(Tr. 148). 

Afr. J\larchetti's novel, The Hope Dancer, was re.ad in 

manuscript by a CIA omecr before pnblication (rrr. 155). 

I\Ir. Marchetti did not snbmit the manuscript for review; 

rather, he ueceded to a request of tht CIA ofllcer to read 
it -at )1is -home. ( Tr. 15L-1~5). 

· He is 110,v· working on another no\·d. I-I,~ doos not he~ 

lieve that he. has ·'any sort of nn agreement or any moral 

ohligation to snl>mit a work of fiction to tl1e Agcnc~', hnt 

I am nnder a rcstr~ining- order~ of course, at this }.>oint, 

and I wm1ld not snhrnit it to the 1mblisher without having 

this legal issne rlr~arc•c1 np'' ( Tr. 14!.l). 

He is also ,rorkin~ on a non-fie.tinn hook about inteJli-·-
genre for which lu~ has n contract with Alfred Knopf 

AMERICAN 
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(Tr. 149). He has always intended to submit that manu­
script to the Agency for review prior to publication (Tr. 
150). Prior to securing the contract with Knopf, he had 
submitted copies of the Esquire article and the book out­
line to six publishers (Tr. 158). 

At the completion of the defendant's examination and 
?ross-examipation, the dis~rict jndge issued a prelilninary 
;i.njuµction ,i.n, tpe, e:x:act. (~::r;m.s of Uie T.;R.Q. (Tr. 17~). :" On 
May 19th, the district judge filed a memorandum opinion 
and order and issued a permanent injunction "identical in 
terms to the temporary restraining order hcretof ore en­
tered." 10 The court held that "the contract [i.e., the secrecy 
agreements] takes the case out of the scope of the First 
Amendment; and to the extent the First Ainendment is in­
volved, the contract constitutes a waiver of the defendant's 
rights thereunder. It is these documents that the Court 
feels distinguish this case from New York Times v. Un·ited 
States, 403 U.S. 713 (1971), and render it no more than a 
usual dispute between an employer regarding the revela­
tion of information obtained by that employee during his 
employment. Consequently, there is no prior restraint and 
no such heavy burden on the United States to show irrepa­
rable damag~ to the country as was imposed by New York 

-~-~1?;{~/ /\fr~:1Jri('/v ~\.26a:·· .... _ '- ,p .•. _, • ~ ;·· ,,... . 

: · Qn -.:May. 17th, the defendant mo\·ed the Fourth Circuit 
for an. expedited appeal from the issuance of the prelimi­
r,.ary injunction 11 and the case was set for oral argument on 
May,31st. r 

· 
10 The permanent in.ju~ction is set out in the Appendix, infra~ 

p~ 29a. - · · · · · ' 

ii The appeal "from the issuance of the permanent injunction was 
later,c:onsolidated with this appeal. 
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1\Iore than t]uee months Inter, the Fonrth Cirenit handed 

dmvn its opinion essentially affirming the decision of the 
district court bnt remanding ''for the purpose of reYising 
the order to limit its reach t.o elassified information ... " 

App., infra., p. 17a. 

The heart of its <lecision holds that " ... thi:- GoYcrn­

ment's need for seerecy tn this nn~a lends justification to a 

system of prior restraint against. c.1isclosurc h)' emplo~'Ct'S 

-a£'a ·fot111er·1 emJJl6)·~~s· of ·ciassiiie1-f inforn1at101-i obtained 
during the eoursc of l'mplo_vnwnt." App., infra, p. 13a. 
The opinion aelrnowledg·es-thongh only b:_Ht~ly-the ex­

istence of New l'ork Times v. Ui1it.cd Stutes, s·upra. hnt fails 

entirely to deal with the snlistance (1f that decision as it 
applies factually and conceptually to the case at bar. 

REASONS FOR GRANTING THE WRIT 

I. 

The injunction ,·iolatcs the First Amendn1ent. 

1. By the t,~rms of t.lw in;june.tion as mocUfied by the 

opinion of the Court of Appcnls, the defendant, n pub­

lished author, mnst snliinit to thr~ Ciintral Intelligence 

Agency all writings, fiction or non-~cti9n_, whjch "relnte. 
j;' I ~ • I ' I ; ' I '. ' • p. ;, f \ j : • ' ' • • • _·._ 

to or purport to relate to the Central Intelhgence Age1icy, 
iiitelligence or .-intelligence' acti\;ities_. or inteilig"ence. SOUl~ces 

or n1ethods.'~ he.fore release to any other individual or cor­
por'n tion. Tho CIA is authorized within thirty days to 
,vithhold appro\'al of "information which is classified m-id 

,~,Jiieh has not been placed 111 tltc pnblic domain by prior 
disclosure.'' Puhlication or rlisclosnre l1y tlw defendant of 

any matPrial sr, rlesig1111t(:d by t.]rn CTA is a contempt. 

Since the injunetion forbids the defendant from 1Iisc]osing 
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classified information not in the public domain ''in any 
manner," ho is also subject to a conte.mpt prosecution for 
any spoken disclosure of such information if the CIA 
nsserts it is classified. 

Certiorari should be granted because this injunction is 
in direct conflict with this Court's decision in New Y o-rk 
Times v. United States_. 403 U.S. 713 (1971), for it in1poses 
a prior restraint upon the defendant without the United 
States havjng been required to prove that disclosure of 
the information sought to he restrained would "surely 
result in direct, immediate and irreparable injury to the 
Nation or its people." 403 U.S. at 730 (Stewart, J., con­
curring) .1

:: The Court of Appeals, ignoring this Court's 
holding that "the Government ' ... carries a heavy burden 
of showing justification for the imposition of such a [prior] 
restraint/" 403 U.S. at 714, adopted an entirely different 
standard. Under its standard, the only "burden" on the 
United Stat.es in this case is to show that information 
is classified. If so, it may prohibit its publication. That, 
we suggest, is no burden at all, for the instinct of govern­
ment officers to classify indiscriminately is a notorious 
fact. 13 

12 The proof introduced at trial by the United States on the 
issue of injury is described in petitioner's separately filed sealed 
brief. By itself, it fails to meet the degree of proof required by 
Mr. Justice Stewart's formulation. Taken together with the proof 
proffered by the defense, which is also described in the sealed brief, 
its failure is all the more plain. 

To the extent that the Court of Appeals considered the question 
of injury at all, it believed it was adequate if diselosure "may 
reasonably be thought to be inconsistent with the national interest.n 
App., infra, p. 10a. 

18 Accordiag to testimony before the Foreign Operations and 
Government Information Subcommittee of the House Committee 
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· The irn1111~diate uffeel of U1e Court of Appcnls opmwn 
is to permit the irnpnsition nf prior rl:':strai.nts on the goY­

t-rnm(~nt's mere assert.ion of das:;iticat.ion. to nnllify tl1e 

New r ork T-in1 c..:,· dcci:;ion, ::incl tn introduce a systematic 

stheln(~ of cc•nsorship wl1icl1 wjll snn.•.ly result in the ·cJeninl 
of the fnnrlarnental right of t.ltc_\ .Arnericnn pen1Jle to lw 
supplil',1 with information abuut thP cnmluct of their 

gover11ment.1-1 

'l1l1is cast• JS L1i"fferc:nt Ir'Olll tl11· Ncn 1 rr.n-7.: Tilllr:s l'ilS(:, 

if it is diffr•r('nt at ::dl, 1.>y yjrtuc- only of t.l1e exish•1H:(~ or 
thr~ sc_•crccy agreement. 1:~XL·e11t1.!1l by tltl' dd\·mlant on 1.1c•ing 

1:·rnployc·.d by tl1c. CTA in FIC,5. 

rr1w11gl1 tltL' eon rt. he low .• l'(•adi I~~ ::i,;T(.'E' [ d]'' ,,·ith the 

dcl\:ndant's p•_•rsisknt (·lairn .. tl1at tl11• First Amendment 

on Government Operntions, 92nd Cong., 1st Scs;,;;. { 1071). tl1ere 
are over 20 millic,n da~-sified do1·11nH't1t:s in t.he D~1rnrtlllent. of 
Defense alone ( Statement of Deput_v .1\ssistnnt Secretary Du Yid 
Cooke, pt. 2, pp. G5S-G59), and over two 1nillion el:1ssified doenn1t•1Jt!; 
in the State Department. There was universal agr~ement among 
t11e exriert witne~Res at the heariug·s that the vast majority of such 
dotJuments did not warrant :,,{!,;re~y da,,~ifi,:ations. For c:,;amplo, 
former United Nations .Ambassador and Supl'cme Court .Justice 
Art.hu1· Goldb1..:rg stukd: ,:I haY1.· 1·1~ad atHl p1·l.'pn.1·ed count.less 
thousands of classified documents. In m;-.-experienee, 75 perrent 
of these dot:urnents should 11e\"er l1ave lieen 1?lassified in the first 
place; another 1~ pereent quickly. outlived the nei~d _for .Sf<;i·ecy; 
and only about -10 percent genuinely required restrkted acc_e~~ 
over any significant period of time.'' Pt. 1, p. 12. An~l former 
Pentagon security specialist. \Villiam i,~Jorence believed that "less 
than one-half of l percent of the different docum,'nts which· hear 
currently nssig11ed classifi1~atinn 111arkings. actually contain infor­
mation qualifying for even the lo\\"CSt defense classification undei:· 
Executive Order 10501." Pt. 1, p. !)7. 

· 
14 T11e Court of A ppea Is' standard is brnader even than tlia·t 

tlwug·ht necessary bY the United Stntes \Yhi1~h alleg-ed in its ,>.oni­
plain-t that defen'dai;t.'s disclosures threatened to c.1i1se "grnve and 
irreparnhle injury to the natfonal defense and the eond1iet of for­
eign affairs.'' Complaint paras. 2~1 and 25. 
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limits the extent .to which the United States 1 contractua1ly 
or otherwise, may in1pose secrecy agreements upon its 
e~nploye.es and enforce them with a system of prior re­
straint," it held that the First ~mencbnent only "precludes 
such ,restraints with respect to information ,vhich is un­
classified_ or officially disclosed .... " App., infra, p. 6a. 
But if the reach of a secrecy agreement is limited by the 
J'jrst ~µ~f:r,clmen~, th!;ln 1ve. ?}n .. s.t c,onsider why tl~e standard 
applied in this case is snch a radically diluted version of 
the standard applied in tb.e New York Ti-mes case. 

If government employees "are not relegated to a watered 
down version of constitutional rights," Garrity v. New 
Jersey, 385 U.S. 493,500 (1967); see also P.ickeri-ng v. Board 
of Ed'llcation, 391 U.S. 563 (19GS); Eppe·rson v. Arlwnsas, 
393 U.S. 97, 107 (lDGS), why then is i£archetti's right to 
publish different from that of the New York Tin1es and 
the Washington Post 7 The only answer supplied hy the 
Court of Appeals is that :Marchetti ·was "contractually 
bound to respect" (App., infra., p. 6a) the 1955 secrecy 
agreement. 15 But given the decision in New Yark Times and 
the nation's abhorrence of prior restraints, this Court must 
confront the settled principle (ignored by the court below) 
that the government may not enforce contract provisions 
.whicl.i are "barred by soq1e controlling constitutional prohi-

'~'' •'~ .. ,. 

1 

.. 'II 1., ,• ..J~:, ~ .~._-,.. _ .. _: .·.,, . 

I ' • 
1

~ Quite apart from other comiderations, the force of the secrecy 
agreement as a binding instrument is greatly weakened by the 
testimony of the CIA Director of Security at trial that other 
former CIA employees who had signed secrecy agreements identical 
to the one signed by l\farchetti, had revealed classified information 
with<;mt provoking government sanctions. Furthermore, the un­
~ealed response of Mr. Richard Helms to written interrogatories 
stated that "r o Jf my own knowledge, former Agency employees 
who did not submit articles for publication include Thomas Braden, 
Miles Copeland, and Thomas McCoy." Supra, p. 11, n. 9. 
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bition." J{i-ug v. 8111it.J1_, :3D2 U.S. 30!1, 33n. 34 (H)GS). "\Vl1ile 
prh·ate parties may agree by r.ontract to waive their rights 

under the Constitution, when the goYernment is il party to 

an agreement such waivers ar,i mwnforceahle if they in­

voh-c fundamental rights of free speech, e.g. J( cyi:::hia,n· ,7 • 

Board of RC[7<::nts, 38::i U.S. 589 (19G7), Pickering v. Board 
of'Educatio11, 3fll U.S. :'j(i3 (UlGS), or the rjght. to eqnal pro­
tection or dut: 1nocoss of law 1 f!.g., Barnm:s v. Jackso·n .. :3..J:G 
lT.s.··249 (1Dfi:3) ;'8hdlcy "· l{ra'))1c'r_, ;334 U.S. 1 (19-18). S1.:e. 
~ . 
also Escalera. Y. New rork Cit.y Ho1tsi·11!J Authority. 425 

F.2d 85:3 (:2nd Cir. UJ70). OonseqnentJ~·, no mutter what the 

terms of a so-called s•~cl'l..:c~· ngn:•<:mcnt. t.Jw First Amend­

ment prohibits thc-ir c11f orc(~rnent thron_gh the d1~\·ice of a 

prior restraint in the absenc(•. of proof that the tlu1!atentd 
disclosures wo11ltl "snrel>· re:;11lt in direct, inm1ediat(\ and 

irre.paral.,le in,i11r>' to the Nation or ifa JJ(•ople.'' l'-' 

The Court rnm;t also c0nfront the prospect thnt approntl 

of an historically forl1idclc.m prior rf.'straint on lichnlf of the 
CIA today, will yi(;}d an argnment. hy the government to­

morrow that similar restraints nrny he irnpose<l against em­

plo)'ees of the State Deparbncnt arnl th(• Depnrtmi:.·nt of 

Defense (including rnemhcrs of the armed forces) 11 and, the 

16 The s·weep of the Court. of Appeal's perspecti"e on the issue 
in this ea.se is demonstrated liy its ,;taternent that "the lnw would 
"t>¥ribably 'ir\~'pl:V 'a: s~·b'i-ec-j,•' agrkkY1ient. ·had th'ere.' beeri no. fo'rmall~· 
expressed agreement ... " App., 1·nfra, p. 1:fo. 'Thus the executed 
agreeme·nt' in this case is, according to the Court of Appeals, mefeJy 
a -happy-coincidence rather than the eon trolling feature of the case. 

17 The £acts about the My Lai massaere, for example, were 
gathered· almost entirely from former military personnel. See 
Hersh, S.l\L, My Lai 4 (New York 1970) and Hammer, R.., One 
l\forning in the \Vnr (New York l!J70) 1 both passim. Examples of 
other former goYernruent offidals and ernploye~ who hn,·~ supplied 
the public with 1~riti~,d infornrnt.1011 al,nut. the m<lcl1inery of goYern­
ment ahound. To approve tJ1c injun,;t.ic,11 here, immediately thrtat­
ens those sources of iu f.orma1 ion in the future. 
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day after ton~orrow 1 against employees of the Departments 
of Health, Edncation and ,velfare, and Housing and Urban 
Development. This case, therefore, has a critical bearing 
upon the continuing right of American citizens to know 
what their government is doing. See New York Ti-Jnes v. 
Sullivan, 376 U.S. 254 (1964); Lamont v. Postnwster Gen­
e·ral, 381 U.S. 301 (1965); Ne-w York Thncs v. Unif,ecl States, 
s'u.vra. ·. 

-. ·rr·11e ·c6nsti't1ttionai- 'pr·ofiibition against prior restraints 
is of critical importance because n prior restraint, as op­
posed to a system of subseqnent criminal sanctions, cuts 
off at the very source the ability of citizens to secure ac­
cess to information. As Professor Thomas Emerson has 
noted: 

[A system of prior restraint] is likely to bring under 
government scrutiny a far wider range of expression; 
it shuts off communication before it takes place; sup­
pression by a stroke of the pen is more likely to be 
applied than suppression through criminal process; 
the procedures do not require attention to the safe­
guards of the criminal process; the system allows less 
opportunity for public appraisal and criticism; the 
dynamics of the system drive toward excesses, as the 
history of all censorship shows. T. Emerson, The Sys-

:1•fo11i of, Freedom, of Exv-ression, 506 (1970). 

I_t is for reasons such as these, as l\ir. Justice Harlan 
observed in Ourtis P1£blish-ing Co. v. Butts, 388 U.S. 130, 
149 "(1967), that this Court has "rejected all manner of 
pri~r restraints on publication [citing Near -v. 1lli,nn.esota, 
283 U.S. 697 (1931) ], despite strong arguments that if the 
material was unprotected the time of suppression was im-
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mate.rial." See also Ba11tam llooks Y. 81tl!ic1.rn, ;37~ U.S. 

5S (HIG3). 

2. A rnn:iorit.y of tlw ronrt below }wld that tlie only 

re\·iew available to tlu.~ ,lefelldnnt after CIA censor~hip, 

is a judicial determinntion "·hdh'-'l' 111~,ti:,rinl desig·nnt(•.d 

by the Agency is in fa.ct chtssific•.d, aull wlldher j t lins romc· 

into tlte pllblic domain. That i:-; ~l ~unstit11tionally rnrnc­

i;eptnble standard i11 light of tl1t:! L'0111pclling First ..:\..mend­

ment aspect of this ense. It nllows the (TA a (•ornpkto]y 

free hand to designat~ material as elassilied nml s11t-rc•nders 

any judicial responsibility for ,li::l'ennining wheth1~r the 

designation is rcasonal1le or f'.H'n caprici,)ns. '.T.1l1is is 

espeeially remarkable in light of tl1e kstimon)· by the CT.A's 

Depnty Director that he did not u::::c E.O. lOt,(Jl as a p;nide 

for classifying docun1cnts l.11:tm1se. "'\Ve co11lrl not. possib]~< 

operate on that. l1rn-,is ·~ ('l'r. tiG). If the CIA is to hrn·e 

the power of ec·nsorsl1ip, this C'C111rt rn11st decide whether 
subsequent judicial renew shall inquire into the l1asis for 

classification. 

3. Though the defendant maintains that his case is as 

clearly ontside any narrow 1~xception to the~ rule ngninst 

prior restraints as were the Pentag·on Papers, if the CJ.A 
is to haYe the power to censor at all, the terms of the in­

jnnction, which allow the Agency thirty days 1n which to 

exercise its censor~s perognti \·cs, nre too hrond. 

In F-reedma·n \". llfo.rylan,l, :380 U.S. ;jl (li)(~G), a state 
'procedure for restraining allegedly obscene matter-similar 

to the proposed CIA procodn re-was str11ek down hecnnse 

it did not satisf~- rn inimal criteria restricti11g the stn t.c~s 

power to exercise- CC'nsorship. TJ1e Conrt in Frccdmnn lH:hl 

that a constitutionnlly acee11ta hle proced11 re urn st "assn re 

AMERICA!\ 
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a prompt final judicial decision, to minimize the deterrent 
effect of an interim and possibly erroneous" adn1inistra­
tive· restraint. 380 ·u.s. at 59. A. model, said the Cm1rt, 
was to be found in the statute upheld in K-ingslcy-Books, 
Inc. v. Brown, 354 U.S. 436 (1957), which required a hear­
ing on the issue of obscenity one day after joinder of issue, 
and a judicial decision· 'within t,vo clays after termination 
of the bearing. · 1;he JJrocedttre under the injimction in. the 
case at bar, on the otfi~'r· ·Jian;cl'; c~eatcs aii' 'uitolera.ljle.' r'i'sk 
of delay in the achn:inistra tive determination by requiring 
the defendant to submit his writings thirty days prior to 
disclosing them to any third party and requiring h:iin to 
seek judicial review upon completion of CIA scrutiny. 

The failure of the terms of the injunction to measure up 
to the minimum standards of the Freedman case is all the 
more inimical to First Amendment rights in this case 
where not obscenity but political speech is being regulated. 
_As this Court observed in Carroll v, Princess A,n-ne, 393 
U.S. 1751 182 (1968) : -

The present case involves a ... 'political' speech in 
which the element of timeliness may be important. 
As Mr. Justice Harlan, dissenting in A Quantity of 
Books v. Kans~s, pointed out, 'speaking of political 

\ and social --expression':·, V , , , • 

. ..,_,, ... · ••' 

t-' i'r, _. .. -,. (It is vital·to t4e operation of democratic govern­
• , , . ment tha~ th~ citizens have facts and ideas on iin­

, . - . portant issues before them. A delay of even a day 
. _, or . two , may .be of crucial importance in some in­

stances. On_ the other hand, the sn bject of sex is. a 
constant but rarely particularly topical interest.' 

_ ·."tis iJ.s.·a~ 22,t.' -
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II. 

• The federal courts have no jurisdiction to entertain 
the Go,·e,·111nent~s con1plai11t. 

Since Congress. has nen.!T m1tl1orizc•i-l extraction of th~. 
secreey ag-reements in thi~ etuie or snit to enfore,i th•~rn, 

• • ... I._ 
- .. 
the fixPc1~ti\·e Department n•li,~d 11pon two ha~es to r.:onf,!r 
I • • • • • 

Ji~r/scvc.t.i,or~ ll}JOll: ,tl~e _f crl~ral ronrts: 

(1) the government's inl1erent powPr to 11tiliz.e the 
courts to "protect the inten•sts of the UnitNl 
States," nnd 

(2) a district court's :rnthority to fashion implied, 

ci,·il remedies {a) from f)0 U.S.C. ,;A08(c_1)(:3) 

which declares that ·•t.]w DirQctor of Ccntr:.11 Intel­

ligence slrnll he responsible for protc:cting intel­

ligence sources and methods from rnmnthorized 
disclosure," (h) from 5 U.S.C. ~55~(1,) (l), which 
exempts from mandn tur:i,· disclosure nnder the 

Freedom of In formn tion Act •'matter specificnlly 
required by Executive Order to he kept secret in 
the interest of nu tionnl defense or foreign policy 
... ," and (e) :from tlw rrimi11nl prohil► itions con­

tained in the Espionage -t\..ct, l$-U.S.C .. ~79~(~) . 
... • \, r, • ( ·"·· ,,. 1 ~ • 1 I.. • , •• , 

The·.-conrt below, relying on the·inherenfJ'.>0wer tl1c\ory, held 
tha.f'"Jn·risdiction arlses fi·om the presence of the United 

States as a party. 28 U.S.C. ~1345 ... Standing arises from 
the government's intere.st in protecting tho 11atfonal security 
-[citing In Re Debs, 158· U.S. 564 (1895)]." 

.... ' i ' 

Almost eYery one of the relatively few cases jn whjcl1 the 
Supreme Court has relied on the Delis principle, tlrns al-
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lowing the United States to seek injunctive relief despite 
the absence of a specific jurisdictional statute, has not in­
volved sweeping clahus such as the suppression of speech, 
but limited ones such as the elimination of obstructions 
to the modes of interstate commerce such as navigable 
rivers. See, e.g., Wyandotte T·rw11sportat-io11, Co. v. United 
8tntes, 389 U.S. 191 (1967); Unitecl States v. Rep1.tblic 
Steel, 362 U.S. 4S2 (HIGO) ; Sa'll-itary D-i.st-rict of Chicago 
v. United States, 266 U.S. 405 (1925) (all involving navi­
gable waterways). IV[ore recently, lower courts have held 
this principle to encompass those burdens on interstate 
commerce iinposed by racial discrimination in transpor­
tation facilities. See, e.g., Uni.ted States v. Ci.ty of Jackson, 
318 F.2d 1 (5th Cir. 1963) ; U11.decl States v. Oi.ty of Bh-reve­
vort, 210 F. Supp. 36 (W.D. La. 1962). 

Secondly, the Debs principle has been limited to areas 
where there were comprehensive and remedial federal statu­
tory arrangements, and where a clear legislative purpose 
would be served by allowing the United States to seek 
civil relief of a specific kind. See, e.g., 8-ulli·l.ian v. Unit.eel 
States} 395 U.S. 169 (1969); TV,ya·udottc T-ra-nspo·rta.tion 
Co. v. U,nitecl States, su.vra; Un,:ted States v. Arli·upton 
County, 326 F.2d 929 ( 4th Cir. 1964) (both involving the 
Soldiers' and Sailorst Civil Relief Act). 

Aside fron1 the New Y o-rk Ti·m cs case, research has dis­
closed no case where an inherent or non-statutory cause of 
action was claimed by the Executive Department as a basis 
for injunctive relief where First Amendment rights were 
interposed by the defendant. The absence of snch cases 
is readily understandable. First, any such attempt to en­
join arguably protected First Amendment activity runs 
immediately afoul of the clear prohibition on prior re-
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straints. 1'-Ioreover, the values emlJOdied ju the First 

Amendment are themselves affected with an overriding 
public. inh!rest as com111.Jling as the Executive Depart-
1nent's claim of national security. For unlike most other 

constitntional protections, the safeguards of the First 

Amendment, particularly thr~ guarantee of a free-. press, 
were designed to insure the proper functioning of our 

political democracy. 

'l1he granting of an inherent, nonstntutory cause of 

actj011 mny be acceptable to support an injnndion against 

<kpositin.~ wnsti: in n navigahle stremn. But wlierc· th,_• 

First Arn(~ntlrncnt an(l tlte fnnclanwntal sol'ial policies it 
c•mbodies al't.! inti::q.iosc•.d, t11C'y constitute a hrniting prin­

riplt~ on tlw application or such an du~ini and op~n-1~ndcd 
concept. As :Mr .• Jnstic·,~ "\YhitC! tonelndc-d in the Nc111 J.:-,Hk 
T-imc.s case, 

At least rn the: abs,~nc-.1~ of h:gislation l,y Congn·s:::, 

hu:;ccl on its own investigations and findings, I am 

qnitc 1rnahk~ to ngree that the in1t(!rent powers of the 
Ex.:·enti\·e and the courts reach so far as to authorize 
remedies ha\·ing such sw1~epi11g potc:ntial for inhil,iting 

publications by the prc•ss. 2!-1 L.Ed. '.Jcl at 8:35.1-~ 

18 Limits upon the general power to seek injunctions is made. all 
the more clear bY the fact that in one limited and enrefnl]v defined 
area Congress explicitly g-rantcd authority t0·the ExecutiYe· to apply 
for iujundive relief similar to that whic.h was granted by the dis­
trict court. 42 U.S.C. §2280. By that s1•ctio11 the Attorney· General 
is authorized on the rcC'ommendation of the A tom11; Energy Com~ 
mission to make an application to a Unitt>d States District. Court for 
an injunction against the tl1rE"atem·d disdosure of atomie sec.rets. 
This statutory basis for an injunction stands ns the sole exe1'ption to 
the use only of eriminal sand.ions for the unauthorized diselosure of 
national security information. See also Neu: York Times v. U11it.cd 
States;suprn at 40:1, 11. ;3 (:Mars}iall, .J .. c.orn:urring). 
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III. 
. ' 

.The Government has exercise<l an intolerable de~e~ 
of control over the .d,efendant's preparation_ of his -~e­
fe11rse, thus creating a depial of due process and .. ~ h!g4 
potential for the miscarriage. (?f justice. 

ri · -~~~1~~ ~.o,,;ei:~1~~p.~Ji1}~-f·is1 .~~s~, h~il~~~ t~:~ .. ~~f~pcl_~~; i_~:i? 
court after securing an ex varte prior restramt of lus First 
Amendment rights and then proceeded to interfere sub­
stantially with the pi.-eparation of his defense by super­
imposing on an adequate protective order issued by the 
district court and enforceable by the threat of contempt 
proceedings, a security clearance procedure entirely within 
its control. The procedure required that all defense at­
torneys, assistants, clerical personnel, and prospective wit­
nesses be cleared for access to classified information befor8 
they could learn the facts of the case. The delays and 
uncertainties resulting from this superfluous and highly 
prejudicial procedure necessitated a two week postpone­
ment of the trial on the preliminary and permanent in­
junctions, thus requiring the defendant to consent to an 
inordinate continuation of the temporary restraining order. 
·The product' of this stringent security procedure was a 
-!tli:H-ty.:·day[;pr-ior'(festfaiht 1

1ev~nr;hefdre "'a li~sfring· ori ,:the 
i1ieri fs ·of the c'ase. '-~: .'I. ·,. -

·•. ' - I , ., 
I t ~ ~ I • ; J ' - • I ~ 

· I~ this case _access to the sealed affidav.it and exhibiti:; 
w~s a sine fJ..1.l(l, no~t. to . the preparation of the defense. 

' . . 
Nev~'i·theless, acce.s~· to the_· cle~endant, his attorneys ·ancl 
,~itn~s::;es wa~ so lin1ited and conditioned that the defens~ 

. j '· •.• I ••. • • • .' 
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N~t' until the· 

1

Conclus"lon of the hearing on the merits wei·e 
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the def(>ndnnt's attorneys prm·ided a copy of the l~nra­

messines affidavit. Until that time they had to rely on 

their nH~mori0s to treat tlw plaintiff:,; specific fachrnl alle­

·g·ations. T,ro witnesses submitted for s1::cnriti clearance 

were not· clean·d. One witness, Professor Falk_. whose 

dlearancc\ was pending ft:>r moro thnn ·one w(•.c·k h'e:fnrc it 

wns denied, w:is snhsr~qnc:11tly gr..inkd access to the seate·d 

m~~teri_als 0~1ly nft:e~· a jm1icinl d(jtt~r~11inatiqn tliat the de-
,ir ll - 1 -·, h • i I • , . • ' . "• • ' '. '· ' - " ' 

niuL .. was .,"unrl'n~onnU~/' within t]LP terms of the Fclnrth 
, . 'f ~ ~ I • • ' o • ' • • , • • ' • ' • 

Cii°·cuit's protecti,·c order enti~red on A1iril 2G. 197~. Se~~-
eral days after the ftiing of the• case tlie Go\·ernment 
grante.cl clenrance to one'. of def1:-ndant's attorneys; it con­

sent.et] to elear three others 011ly upon the defendant's 

application to Jndge \Vinkt of tl11~ Fourth Cire11it rmd 

the entering of a consent order by tlte District Conrt. 

Defe.ndanfs local attorney in t.l1c Enstcrn District of Vfr­

ginia was not clearNl until four rlnys before tho trial on 

the preliminary nntl 111'rmm1e·nt injunctions., more than a 

week after his application for clearance. 

These sm·ere irnpcdinwnts to the nc1eqnate preparation of 
the defense c·nnnot he just.j fied on an~' legal basis that the 

Government might ad\'ai1ce. Iwfoecl. thi:i, Gm·ernment was 

not faced with a Hohson 's el1oicc of either disc:](\Si ng t.1rn. t 

_.)vhich it clai1~1ecl.shonl~l be kept seeret or dropping itf; ca~e 
~ ~ . . 

.J~.1aw?.id~:<JisGlq~1p-e, ~1lthqngh: tl1~ ifle.t:e1~dan.t ,l1;1qin.t~p-11~ i th?,t 
it should have heen forced to mnkc snch u :_ch9ice ... __ Cf. 

11,i{chcll '"· Boss, ~52 F.2d 513 _ (8th Cir. 1058). Here, ,the 

·h~,~~rnme':nt had he~n given, · over the cl~fe~~cian.t's · objec­

,tioii1 tl1e fnll profochon of a' jndieiiil ·ori:ler l.,i11rliiip;. t,hi,:-
r ·, , , • · • ' • . • - · • ·. · · - ·. ~ • 
p·art.les, attorne:vs and w1tne:=;ses to non-chsclosnre. Under 

. ' 

these ci rcmnstances the Ci-OYf;l'nnwnt's in terfere11ce with 
the prcparat.i1:in of tl1e defense is a denial of rlne process 

AMERICAN 
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and this Conrt should decide whether sucl1 control over 
the defense case is permissihle.1!l 

Finally, the trial court on May 5, 1972 granted the Gov­
ernment's motion for an order denying the defendant's re­
quest for inspection of the sealed transcript of the pro­
ceedings in New York Times Co. v. D·uited States, 403 U.S. 
713 (1972). The effect of this order was to deny the defen­
dant access to the record of the only case in which stand­
ards were devised for determining the scope of the ex­
traordinary exception to the rule against prior restraints 
which have been applied to the defendant. 

19 TJ1e trial judge in United States v. Rm,so and Ellsberg, No. 
9373 (lVMB)-CD ( C.D. Calif. 1972), a criminal proceeding in­
volving sealed national security documents, did not permit the 
Government to subject the defendants, their attorneys and wit­
nesses, to a security clearance procedure, on the ground that a 
judicial protective order was adequate to secure the Government's 
interest in non-disclosure. 
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CONCLUSION 

For the reasons set forth above, certiorari should be 
granted. 

September 21, 1972 
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HAYNSWORTH, Chief Ji~dge: 

The question for decision is the enforceability of a se_­
crecy agreement exacted by the goYernment, jn its capacity 
as employer, from an employee of the Central Intelligence 
... i\.gency. I\'larcbetti contends that his First Amendment 
rights foreclose any pTior restraint upon him in carrying 
out his_ purpose to write and publish what he pleases about 
the Agency and jts operations. Relying on a se.crecy agree-

. . 

ment signed by :Marchetti when he became an employee 
of the Agency and on a secrecy oath signed by :Marchetti 
when he resigned from the Agency. the District Court 
ordered l'tiarchetti to submit to the Agency thirty <lays 
in advance of release to any person or corporation, any 
writing, fictional or non-fictional, relating to the Agency 
or to intelligence and ordering him not to release any 
writing relating to the Agency or to intelligence without 
prior authorization from the Direc.tor of Central Intelli­
gence or from his designated representative. Marchetti 
was also ordered to return any writing or other property 
of the United States he had acquired while employed by 
the Agency. 

We affirm the substance of the decision below, limiting 
the order, however to the language of the secrecy agree­
ment :Marchetti s~gne<l wh~n he joined th~ Agency. \Ve 
find the contract constitutional and otherwise reasonable 
and -lawful . 
. This action was initiated on .April 18, 1972, when the 

United States was granted an ex parte temporary restrain­
ing order against M:archetti by the District Court. A hear­
ing was set for April 28, 1972, on the Government's motion 
for a preliminary injunction. On .April 21, 1972, Marchetti 
moved to have the -District Court dissolve the temporary 
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restrab1ing order. After that motjon had hecn denied, nn 
interlocutory a111wnl pnr:--t1ant to ~S [i.S.C. '~;, l:2~l:2(1J) was 
sought in this eo11rt. After oral nrgunwnt, this panel 1.knied 
the reqm~st for an jnterlocutor:· appeal ~m<1 for writs of 
marnlanms and prohibitil)n, l111t din~cte<l tho United States 
not to interforc with prospectin· witiwsses for :Marchetti. 
Coun:,tl for Marc11etti :c:uhs"q11(:ntly :'-lnnght. a postpone­
ment until :rvr ay 1-1, lfJ7~ of tl1t' lien ring on the preliminary 
i1ijnnetio11. In granting- this postponement, the District 
Court ordt.!recl thl' trjnl on tlH~ rncrits consulidnh:d with 
the hearing on the motion f()r the prc-liminnry i11jm1ciio11. 
':l111e trial, hdd on l\1ny 1~1. \\·as fl)llowrid on l\lay l!'I, E17~ 
by the District Conrfs 1\'[1.~morand11m Opinion nnd Order 
granting the injunction sought lJy tlie United Sta t1~s. 

~Iarchetti ,,·as an employ,~<.! of tl1i:· Cf:ntral Intelli;;·._mce 
Agency from Odob(~l' 3; l!)!j;j nntil Jw rl'signed effective 
Srptr:-mber f>, l!)(i~-l. The p,)sitions he lleld included the· post 
of Execut.in:,. ;\ssistnnt tu th<~ Dep11t~, Din·dor. ,Vhen he 
,ioined the Agency, he sign1.:d n s, .. cre('y ni;reemeut promising 
not to din1lgl' in any way any classilil'd informn ti on. in­
telligencr:. or b1owlt~d.:;c:, i:·xc ◄~pt in the p(:rforrnance of his 
official dutit~s~ unless sp,•~ificnlly antliorized in writing hy 

the Director or his authorizecl n~pres1~ntativt•. 1 :Marchdti 

i The releva.nt provisions of the agr.eement are: 
"SECRECY . .AGREEMEN"T 

1. I, Vietor L. Marchetti, understand that by virtue· of my 
duties in the Central Jntelligence .Agency, I may be or haYe 
been the recipient. of informat.iun ancl int.elligeni:·e which con-

, ccrns the present and future security of the United States. 
This information and intelligence! together with the methods 
of i;o1leding ancl h:rndling it, are clnssified according to seeurity 
standards set by the United States Govem111ent.. I ha\·e rr.ad 
and understnnd the pro,·isions of the espionage Jaws, Ad. of 
June 25, 1948, 38 amended, {'.ouceruing the di:,doi,urc of in-

AMERICAN 
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also signed a secrecy oath when he resigned from the 
Agency in 1969.2 

After his resignation, :Marchetti published a novel, en­
titled The Rope Da-ncer, concerning an· agency called the 

. I 

formation relating -to the National Defense and I _am familiar 
wit_h the penalties provided for, violation thereof: 
2. I acknowledge, that I do n·ot ·now, nor shat} I ever po$ses~ 

· • •any right; interest,· title or claim, "in or·to any of· tl1e i1iforma:.. 
, ,,,tiou or intelligence or-any method·of c.ollect.ing, or.handling it,, 

which has come or shall come to my attention by virtue of my 
conneetion with the Central Intelligence Agency, but shall 
always recognize the property right of the United States of 
America, in and to such matters. 

3. I do solemnly swear that I will never divulge, publish or 
reveal either by word, conduct, or by any other means, any 
classified information, intelligence or knowledge except in the 
performance of my official duties and in accordance with the 
laws of the United States, unless specifically authorized in 
writing, in each case, by the Director of Central Intelligence 
or his authorized representatives. • • • " 

:: The relevant provisions of the oath are: 

"SECRECY OATH 

I, --------------------, am about to terminate my association with 
the Central Intelligence Ageucy. I realize that, by virtue of 
my duties with that Agency, I have been the recipient of in­
formation and intelligence which concerns the present and 
future security of the United States of America. I am aware 
that the unauthorized disclosure of such information is pro­
h iliited by the Espionage Laws (18 USC secs. 793 and 794), 
and by the National Security Act of 1947 which specifically 

. - .requires the- proteetion of-intelligence sources and-methods~frorn 
. unauthorized disclosure. Accordingly, I SOLEMNLY SWEAR, 

.. - WITHOUT l\{ENTAL RESERVATION OR PURPOSE OF EVASION, AND 

IN THE ABSENCE OF DURESS, AS FOLLOWS: 

1. I will never divulge, publish, or reveal by writing, word, 
coudnct, or otherwise, any information relating to the national 
defense and security and particularly information of this na­
ture relating to intelligence sources, methods and operations, 
and specifically Cen.tral Intelligence Agency operations, sources, 
methods, personnel, fiscal data, or security measures to anyone 
including but not limited to, any future go"Vernmental or pri~ 
vate employer, private citizen, or other Government employee 
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•fNational Intelligence Agency." Mnrehetti has also pub­
lished an article in th,~ ,April 3, Fl7'.2 issue of the magazine, 

The Nation. Entitled ''CI.A: rl~he President's Loyal rru·ol," 
the article critieized some pol icics and practices of the 

Ag•~ncy. In :M.irch. HJ72,. 1\larchetti submitted to Esqnirc 
magazine and to six oth,~r Jni1il i slif:'..rs an article h1 w]1ich 

he_ !·eport::; sornt: of his experiences as an ;1gent. According 
(o,';~h~:lTnjJe(l f:?t.atos,.-.this ~1,rbdo eontau1s clas_sjfi€d infnr­
.11:1atio'n ·co11re1·1fo1g :inti~Uigenc.e ~ources, mt!thods and oper­
ations. l\farchetti has appearcrl on tde,·isio11 anc] rnclio 

shows and hns giw·n inh.:rvic,ws to th1• press. I-fa ha;-; ~uh­

mitte(1 to a pul,lislting .house an outlinC' of a hook he 
proposes to write about his intdligence expen1~nces. 

I 

Jurisdiction 

Jurisdiction arises from the prl:senc(• of the Uniti:·d States 
as a party. :28 U.S.C. ~0 1345. "The goYernme.nt cnn sue 

even if there is no specific authorization. In such cases, 
]wwen:r, it must have s01110 intl:'rost to be vindicated st1ffi~ 

cicnt to g-i\'I.:: it 8tanding." C. A. "\Vright~ Federal Courts GS 
(2d ed. 1970), ch. ;3, '} 22. Standing arises from the govern-

1pent,'H i~1tr~,rest, in protecting th~ national security.' 
."':

1

·~'. ... --.•·~-r-:~·.}·~ . ... ' __ ·;·~ ·. ·.-.:h·•··· 7 ,...\ •• ::\ .:·; • r• J_ , .:·,, ,_.,., •• , •• ~T .. ,· , .. · .. · 
•• • •• ■ •• ■ • • • I ■ 

,.., .'· ·.1·o'r; official witiiotit the ·exj:ir'ess :writ:£en con~ent' 'of the' Director 
OJ of'-Cent'rar;Intelligei1ce or his authorized 'rep:resei:i,tative. ·· 

• • • I • 1 • • ,• • ',I' · _ , ,. . •• • 

!:• ~ 3. · I do not h'rive any iiocumcnts or materinls in. my posses­
'!' · sion, classified or unclassified, which are the pr_operty ·of, or in 
·• cu:stodial' responsibility of- the- Central Jntellige11ce' Agency, 

having come into m? possession ns a result of my duties with 
·the Central InteliigenC'e Agenc.:.r: or otherwise. • * *" 

_ . 9 Cf. In re Debs_, 158 U.8. 564, 58-:1: 
,,,· "Every government; entrusted, l,y the wry knms of its being_, 

· with powers nnd duties to be exercised and discharged for t.he 
general welfare, has a right. to apply to its owu courts for any 
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II 

The Freedom of Speech and of the Press 
are not Absol,ute 

:Marchetti claims that the present injunction is barred 
hy the Supreme Court decision in the Pentagon Papers 
case because the Government has failed to meet the very 
he~ vy burden against any system of prior restrain ts on 
expression. New York Times Co. v. United States, 403 U.S. 
713, 714. 

"\Ve readily agree with :Marchetti that the First Amend­
ment limits the extent to which the United States, con­
tractually or otherwise, may impose secrecy requirements 
upon its employees and enforce them with a system of 
prior censorship. It precludes such restraints with respect 
to information which is unclassified or officially disclosed, 
bnt we are here concerned with secret infonnation touch­
ing upon the national defense and the conduct of f orejgn 
affairsJ acquired by :Marchetti while in a position of trust 
and confidence and contractuu.lly bound to respect it. 

In order to protect freedom of speech and of the press, 
the First Amendment has been applied heyond its expre.ss 
terms, which were directed solely to Congress: 

"The first amendment provides that 'Congress shall 
m.ake. no law. •. •_ :Q: ~bridging the freedom • • • of 
the press,' and there has been common disposition 

proper assistance in the exercise of the one and the discharge 
of. the other, and it is no sufficient answer to its appeal to one 
of those courts that it has no pecuniary interest in the mattter. 
The obligatious which i~ is under to promote the interest of 

·· all, rind to prevent the wrongdoing of one resulting in injury 
to the general ,velfnre, is often of itself sufficient to give it a 
standing in court." · 
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to apply the nrnendmcnt to tho Exc~cutiYc· nnd the 

conrts as well. [Citing: ,Joint Anti-Fai,cist Rr-:t'ugee 
Comm. v. l\IeGrnth, ~141 U.S. 123, 1.-1:3-44 (Black .• J., 
c011cmTing;). El!-l ( Hc~ed, ,J., clissE•nti11g·) (l!-(il); 1iVat­
kins v. United States. 354 UB. l7S, 1S8 (Hl57_); 1iVest 

Virginia Bd. of Ednc. v. Baniettei 31!1 U.S. G~4. (~4:2 
(1943). Sec olso B('::rnlian1ais v. lllinois, 343 U.S. ::!GO. 
3SG (Douglas. J., dis:;enting) ( 1!(1:2); Heirl Y. Co\'ert, 

354 U.S. 1 .. 17 (l~G7).] B11t tit<~ irnpor1 of the first 
amendment is as uncertain and und,?fln1?rl in regard 

to the frc,edom of t.ltf! Press as to the otli,~r rights aiFl 

freedoms that it protects, and. inc:lc('.d, tlw courts have 

had far fewer oeeasions to dc~finc the fn•edom of the 

Press, than, say, freedom nf speeeh.'' Henkin, ~rhe 
Right to Know and t.lte Dnt)' to "~ithhold: The Case 

of the Pentagon Papl'rs, 1:20 U. Pa. L. HeY. ~71, 277 

(1D71). 

N onetl1dess, "[.f] ree spee-eh is not so ah~H)lute or ir­

rational a conception as to irnplr 1_1aral)·sis c,f the means 

for effoetiYe protection nf :1ll t.hi:• freedoms se.eure1l hy 
the Bill of Rjgl,ts.'~ Bridges ,·. California., :::_1_4 U.S. 28:2 
(Frankfurter, ,J., clisse11ting) .·• In applying the First 
Amendment to actions tak,•n l1y the .iudicial and execntive 

branches, the Supreme Cour.t has followc•.cl a flexible ap-

4 "Beeause freedom of public expression alone assures the 
unfn1ding of truth, it iR indispensable to the democratic process. 
But even that freedom is not nn absolute and is not predeter­
mined. By a doctrinaire m·erstnten1c-nt of i~s scope and by 
giving it an inusory absolute appearance, there is danger of 
thwarting the free choice and the responsibility of exerci.siug 
it whfoh are basic to a democratic so,~iet.y." 

Bridges v. California, 814 U_S. ~52, 2!13 (Frnnkfurtcr, l., dis­
senting). 8r.t al,-:o 1Vear v. Mi·M1f'snta, 283 U.S. 6f17, 708, ''Liberty of 
speech, and nf t.he pre~s. is * '"" * not an absolute right, and the 
state may puuish its abuse.'' · 
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p:r,oa_ch. A~ 1'1:r. Justice Brennan wrote in Roth v. United 
si~(e~, 354 ·u.s. 476, 4~3: 

,_ 

· •· "[I].t is apparent-that the unconditional phrasing of the 

.: · .First Amencbnent was not intended to protect every 
. ; · utterance. 1;1his phrasing did not prevent _ this Conr_t 

. __ .. , · f.rom concluding that libelous utterances are not within 
, , ,the_ area ·of constitutionally protected speec]1. Bea.·u­

? ijlf harnais -v:· JU.,,: ?43,,-JJ.S. 250, 266. At the time of th~ 
. f, i adoption of the Fir.st Amendment, obscenity ·Jaw was 

not as fully developed as libel law, but there is suffi­

ciently contemporaneous evidence to show that ob­
, scenity, too, was outside the protection intended for 

speech and press." 

• Threats and bribes are not protected simply because 
they are writte.n or spoken ; extortion is a crime although 
it. is verbal. The Snpreme Court has also upheld the Labor 
;Board~s attempt to protect employees from spoken coer­
cion by ·employers. NLRB v. Gissel Packing Co.} 395 U.S. 
575, 616-619. The "government might prevent actual ob­
struction to its recruiting service or the publication of the 
sailing dates of transports or the number and location of 
troops.'' Near v. 111-innesota, 283 U.S. 697, 716. Cf. Penn­
sylvania v. Nelson, 350 U.S. 497. This flexible approacl1 
.t_qwJtrcL-the e.xec'nti Y!': and, ducUcial branch is, w~rran te(l n_ot 
qrly Jecause they are onutted from the express langnag~ 
Qf __ th~ ~irst Amendment, hut also because they lack legis_-
1.~tiv,e.· capaeity to establish a pervasive s~•stem of censqi:,. 
sh~p;, ,This case i~self illustrates the point that the execu:­
tive and judicial branches proceed on a case hy case basis, 
the executive branch being dependent on the judiciary to 
restrict unwarranted disclosures. 



DOJ-CIV-20-2479-A-000059

9a 

An earlier caso upholding a go\"C:rm11ent r1~quc·st to en:. 
join pnl_ilication in\·oh·cd the Valad1i papers, ',\Tittc·n w]1ilc 

Valachi was in prison. ~Che Unitl:!d Statcti brought an ac­

tion to obtain a pl'nnanent inj1rnctiun n~qniring :Maas, the 
editor of Valachi':$ rnanuscri1.t 1 to c-1.:i111pl~-wlth a ' 11\fr_•rno­

randnm of Understa1Hling' 1 which rcq11irPd 1:hc appronll 
of the manuscript b~,. the Depa,rtrnent of .T ustiee vrior to 
publication or disseiiiination. The~. partic~. (•.ntcrc<.r this 

agreement:becanse the Attur111~~-Ch:ni~rar had promnlgatec1, 

pursnnnt to 1S U.S.C. {•}-!001, 4U-l::. a rcg11lation that no 

manuscript }H'Cpared 11~0 n fcd,:rnl prisoner should be ap­
proved for publication "if it deals with the life history 

or the errrninal career of tli,~ writC"r.'' Vnlal;hi and ltis 

attornc~- hail sig11t~c1 thL~ :Mcrnorarnl urn, l11tt l\lnns ku1 not, 
signing instend another ::i.gree:mc·nt to which the· Depart­

ment of .Justiee was not n pnrty. Thr District Court 

granted the United Statt~s a 111·1!limin'-1r~' i11ju:nctinn which 

was upheld li_v the Ccrnrt of .Appr~nls lmsc•d on the hrond 
discretion of the District Cn11rt in considering preliminar~• 
injnnet.ions. 11/uas Y. United Stutes. D. C. Cir., 371 F.2d 
348. 

This Court n:•Ct~ntlv r;rant.ed the g:onffnment declaratorv 
~- 'w ·- - ■ 

relief ngninst a newspnpc·r 1rnhl1shcr wlw had pnblishcr1 a 
racinll? discriminatory advertisement for the rental of a 
-I'OOll1''in-~'a: ·Fi'iva,te~•rhoi-1setin\" :yid.laticin 1of-•"°th(~ ·--t96EP Cin1 
Rights Act:-. The 8on rt' d1~n1erl' the clefeffrlii'nt's -clairi1 ·-tfrat 
fi:eedoh1 · ·of,.·the press· was being ahriclged,· rctmch1(1int: that 
·the- act affected the press only jn a' commei·c1nl context a11d 
riot' 1n the ciisseminn ti on of ideas. Unit rd Stntcs -v-. Hnnte1\ 
4 Ci1;., 45g F.2d 205; 211-213. 
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III 

The Government has n Right to Secrecy 

Gathering intelligence information and the other activ­
ities of the Agency, including clandestine affairs against 
other nations, are all within the President's constitutional 
responsibility for the security of the Nation as the Chief 
Executive and as Commander in Chief of our Armed 
Forces. Const._, art. II, ~ 2. Citizens haYe the right to criti­
cize the conduct of onr foreign affairs, hut the Government 
also has the right and the duty to strive for internal secrecy 
about the conduct of governmental affairs in areas in 
which disclosure may reasonably be thought to be incon­
sistent with the national interest. 

The Supreme Court recognized the need for secrecy in 
government in Unitecl States v. C11-rtiss-T-Vright Exvort 
Corp., 299 U.S. 304, 320 where it said that the President 

''has his confidential sources of information. He has 
his agents in the form of diplomatic, consular and 
other officials. Secrecy in respect of information gath­
ered by them may be highly necessary, and the prerna­
tlue disclosure of it productive of harmful results." 

A similar view was expressed in Chica.go cG So-uther-n Air 
Lines, Tnc. v. lVaterrna-n Steamship Corp., 333 U.S. 103, 
111: 

HThe President, both as Commander-in-Chief and as 
the Nation's organ for foreign affairs, has available 
intelligence services whose reports are not and ought 
not to be published to the world." 
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In nnother ense the gm·cffm11(•nt wns grnnkcl an injnnc­
ti(1]1 to 1:•nfori·e nn agrJ:?i•mf.•nt. with a pri,·nti:- contractor 

who claimed the right to dindge tl1e details of a torpe.do 
to other potential cnstomers. J11 E'. TV. lJ/i.-.:s Co. v. United 
81-atcs. ~48 U.S. 37. 4S, the S1qin~m,~ Court q11oh·1l with 

approvnl frorn the opinion of the• 81~('n11d Cir1~11it 111 that 

case: 

•• 'The nature o-f the· sc:.n·wc•.s rc•nrkn'i1 was f31lCh that 
secr0e~' might nhnost be. implied. It if; difticnlt to 
imngine n nntion g-i\"i11g to ont• of its eitiz,::ns contrn.ets 
to rnnnnfnC'tlire. imp11•nir~nts ncc,_•ssary to tlw national 
defonse nmJ pr~rrniU-ing t.hi.d eili:,:1;11 to di~e1ust' thf":' 

constrnetion of sue11 irnplr~ment nr sr-ll it to another 
nation. r_1.111e ver~· 1rnt11H· of tlt'-' sc•n·ie(_: rnaki-:!S tlw eon­

strnction nrge(l 11:v the ckt'cndnnt 1mtcnnhle.' '' 

Althongh the First Amc-nflm.:·nt prntr:ct:-; cri tieism of the 
goYernment, 110tl1i11g in the (\rn~tit:,ition n~q11ires the goY­

ernmcnt to di Yul.~'=' inf orrnn tion: 

'·From our national he.~:innin_~:-,;, the Co\·en1ment of the 
United Stat .. ~s has a~serti:rl tl1c rig:lit to conec~al and, 
therefore, in practical c ffcd not to let the peopk• 

know. Secr0.ey gcwc-.rnC\1 the rlcliht:rations in Philadel­
phin in 17S7. Sorne: 11(•erl f1Jr ~et'l'('C.'- was_ exprc-ssly 

recognized jn the Constitution: jn proYifling for pnlili­
c:.i.tion of a ,io11rnnl of ench Honse of Congress, it. ex­
cepted 'such parts ns nm~· in their jnclgment require 
secree~T.' The occasional ne•~d for sc-cre,~y nndr~rlny 
some of the dispositions of the Constitnt1011: the power 

to conduct forc~ig-n relations was ~iven to the Exec.ntive 
~~ ,_ 

rather than to Cong:r0.ss, nnd a part in nrnl:ing treaties 

to the less nnrnero11s Sn1nte rather thnn to the Honse. 
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Presidents from "\Vashington to Nixon have asserted 
'executive privilege' to withhold information from 
Congress. And Congresses and congressional com­
mittees have recognized the 'right,' the propriety,' the 
need for some executive nondisclosure, even to them: 
since 1791 Congress, in requesting reports from Execu­
tive Departments; has asked the State Department to 

· 'report only what in th'e President's judgment was 'not 
'-incompatible with 1 'the public interest/ ·Modern· Co:ul 
gresses have recognized the Executive's elassification 
system and provided for its enforcement, to some ex­
tent by criminal penalties. The Supreme Court, too, 
has repeatedly recognized the need for some secrecy 
in executive activities. For its own part, Congress has 
often claimed tlrn need to conceal : the Senate in par­
ticnlar (especially in executive session), and commit­
tees and subcommittees of both Houses, have often 
niaintained secrecy. The courts, too, often insist on 
the confidentiality of deliberations in the jury room or 
in judicial chambers. The most confidential proceed­
ing in all of government is probably the conference 
of tJie ,Justices of the Snpreme Court." Henkin, Thf! 
Right to Know and the Duty to Withhold: The Case 
of the Pentagon Papers, 120 U. Pa. L. Rev. 271. 273-
74 (1971) /· ·'·· 

· .. 

5 Cf. 5 U.S.C. § 552 (b) (1) exempting from mandatory disclosure 
under the Freedom of Information Act "matter specifically required 
by E~ecutive Order to be kept secret in the interest of national 
defense or foreign polie.y • • • ." Executive Order 10501 has estab• 
lished a rystem of classifying documents as 'tTop Secret", "Secret" 
or "Classified" depending on the effect of disclosure on the national 
defense and the conduct of the nation's affairs. · 



DOJ-CIV-20-2479-A-000063

13u 

IV 

Secrecy Agreements with Employees Proci(le a. Rcasonaulc 

. . fllea-ns for G-01.:crnmcnt Auencics to 1-'rot.cd Internal 

Secrets 

Cpngress hus irnposecl on the Director of Cl•ntral Intelli­
g~nce the responsibihtr for proteeting intelhgm1cc sourees 

B;pi:h method;:. ·ti() .U.SJ~. ~, 40? ( d) (0) .. In · att~rnpting to 
comply with this duty, tlu~ Agenc•.:-· n'.quires its mnployeos 
as a condition of employment to sign a scerecv agreement, 
and such agreements arc entin.:.·.ly ap1•ropr1nte to a pro­
gram in irnpkmentation of tltc congressional direction of 
secree:v. 1'forchctt1, of course, could lrn ,·e rei'nscd to sign, 
hnt then Ju:. wonld not have been cmployt::d, and he wonhl 

not ha\'e been ginm nccess to the classifiE·d information 
he may now want to broadcast. 

Confidentiality inheres in the situation and the rE-lation­
ship of the parties. Since informntion highly sensitive to 

the conduct of foreign affairs ancl the national defense was 

involved. the law would probably imply a secrecy agreement 

had there been no formally expressed agreement~ b11t it cer­

tainly lends a high degree of rcasonn bkness to the contract 
in its protection of classified information from unauthor­
ized disclosure. 

J\1oreover, the Government's need for secrecy in this nrea 
lends jnstiftcation to a system of prior restn1int against 

cli_selosnre by employees and former employees of classified 
information obtained dnring the conrse of emplo:n:nent. One 
i11~y specul.ate' that ,ordinary, criminal sanction:; might suf­

fi~.e t~ pr~v~nt m~anthorizecl disclosure of snch information·, 
but the risk of harm from <1isclosnre is so gre[l t ancl rnain­
trmanee of the confkhm tinlity nf the inforrnation so neces-
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sary that greater and more· positive assurance is warranted. 
Some prior restraints in some circumstances are approv­
able. of course. See f-reedmnn v. "flla.ryla:ncl, 380 U.S. 51. 

V 

kla.rchetti's Ri.ghts 

' ' 4s _we h~ve said, howev_er, 11.farchetti by accepting em-_ 
ployment Viith the CIA and ·by signjng a secrecy agreement 
did not surrender his First Amendment right of free speech. 
The agreement is enforceable only because it is not a viola­
tion of those rights. "\Ve would decline enforcement of the 
secrecy oath signed when he left the employment of the 
CIA to the extent that it pur1)orts to prevent disclosure of 
unclassified information, for, to that extent, the oath would 
be in contravention of his First Amendment r1ghts. 6 

Thus :Marchetti retains the right to speak and write about 
the CIA and its operations, and to criticize it as any other 
citizen may, bnt he may not disclose classified information 
obtained by him during the course of his employment which 
is not already in the public domain. 

Because we are dealing with a prior restraint upon 
speech, we think that the CIA must act promptly to approve 
O~\,dis_approve_a1:1y ma\erial which ma:Y be subm~tted to i~ 
by" 1\1'.archetti.~ -·u-nciu·e ~ d~lay wo1ilcl impair tlie rea'sonable-
. ' ' 

ness of the re~traint, ancl that reasonableness is to be main-
tained if tl~e. restraint is to be enforced. ,v e should think . . ' 

that, in all -events, the maximum period for responding 

6 There was no apparent consideration for the secrecy oath, so 
tbat it \rould be; genera)ly, on that ground. The oath 
~.as the support of the moral force underlying solemn oaths, but it 
add'ed nothing· to the Governrneut"s arsenal of legal rights in· th·e 
context of this proceeding. 
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after the snln:nission of material for approval should not 

exceed tJ1irty days. 

Furthermore, since First .... -\mendment rights are involved, 
we think :Marchetti would be ,2ntltled to judicial review of 

any action by the CIA disappn_)\'ing pnlilication of the 

material. Some sneh rcvil!W ·won]d seem esst·ntial to the 
enforeement of tho prior rc1stra1nt. imposed uvon J\larehetti 

and other former crnploye1;S. See Frecdmnn , .. Maryla-nd, 
3_80 U.S. 51. Beeiluse of the sensili\·ity of the aTea and con­

fidentiality of the! rC'lationship in wliich the information 

was obtainl'C1, ho\\'8\'l)l", w~i 1inrl no rC'nson to im110SL' the 

burden of obtaining jnclieial review lllJOn the Cl.A. It ought 
to be on l\Iarchdti. 

Indeed, in most instancc:·s, thL'l'l! ought to he no practical 

reason for judicial r1;view since. lJ ◄ •cnnse of its lirnib_:,d na­

tun_•, there would be only narrow nre::is for possible dis­

agreement.. 

The Constit11tio11 in Articlf· II •~ ~ confc,rs broad powers 
upon the Pres irfont ]n the conduct of relations with foreign 
states and in tl1e conduct of the national defense. IJ:he CI A 

is one of tho exteutive ag,0;nci(•s whose activities are closely 
related to the condnct of foreign affairs nnd to the national 

defense. Its operations, gern~rally, are an exe,~utive func­
tion beyond the control of tl1c j11d.icial power. I.f in the con­

duct of its op,~rations th<:; need for secrecy requires a sys­

tem of classification of documents and information, the 

process of classification is part of the exeeutiYe function 
beyond the scope of judicial review. See Oct:icn v. Central 
Leather Co., 246 U.S. 297; United States v. Bef,1nont, 301 
U.S. 324; Zemel v. R-usk, 381 U.S. 1. 

There is a practical rr~ason for avoidance of judicial re­
view of seerecy C'lassifications. The significance of one item 
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of ~formation may frequently ~]epend upon knowledge of 
many ~ther. ttems of. information. ,vhat may seem trivial 
to the uninformed, may appe.ar of great moment to one who 
bas a broad \;i~w ·qf. the scene and may put the questioned 
-it~~u 9.f information i~ its proper context. The courts, of 
copr~e, are iH-eqliipped. to become sufficiently steeped i_n 

I ,. ' ~ • ' • • ' j • 

fore_ign intellige_nce. matter$ to serve effectively in the re-
., . I I I • 

view of secrecv classifications in that area . . , ' . ' ..... ~ 

. ~nformation, though classified, may have been publicly 
disclosed. If it·· has heen, ~iarchetti should have as much 
right as anyone else to republish it. Rumor and speculation 
are not the equivalent of prior disclosure, however, and 
the presence of that kind of surmise should be no reason 
for avoidance of restraints upon confirmation from one in 
a position to know officially. 

The issues upon judieial review would seem to be simply 
whether or not the information was classified and, if so, 
whether or not, by prior clisclosnre, it had come into the 
public dornain. 

VI 

Concl1tsio-n 

. For the stated reasons_, our conclusion is that the secrecy 
agreement exe.cnted by nifarchetti at the commencement_ of 

.... '' -...-ll... • •. l' • I I • • • '/ ' • • , ' ' 

his employment was not in derogntion of lv[archetti's con-
.1\ 1 , I • ' •, • • 1 I • • , • 

stitntional rights. Its provision for submission of material 
't .• 

to the CIA for approval prior to pnlJlication is enforce-
a~le, _provided the CIA acts promptly upon such sub­
missions and withholds approval of publication only of 
information which is classified and which has not been 

. ' ; I • • 

.placed i:n t~e public domain by prior disclosure. 
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Generally, t]u:-refon:_., we appron:> tlte in;juneti,-e order 

issued by the District Court. The case will be r0.marn.led, 

110wever, for the purpose uf re,-ising· th,! order to limit its 
reach to classified infurmntion nnil fi:,r tl1e 1.:'0lll:luct of such 
fur_tl11::r proceedings a::; may lie n1:>1:1•~~ • .ny if l\l .. 1rchetti eon­
fo.nds thnt the CIA wrong-full:,.· \Yi!ldwltl nppro\-~l i)f th-~ 
publication of an~- information 11mfor t.lte standards we 

haYe laicl clown. 
r'. ' '• j'·, 

CRAVEN~ Circuit .Jndgl'_. eoneurnng ~ 

I agree that '•[t]he condnet of the foreign relations of 
our goyernment. is committed lJy tlw Constitntion to the 
exeentive and legislative-'t.lll_: pohticnl'-de11art111ents of 
the- government, aml the prOJJJ"iety of what rnay ht~ rlone in 
the exercise: of tltis Jiolitii:-al vo,r(~l' is nnt subject to judicial 
inquiry or rleeision.i' Odjc11 v. (', 0 Jt/r11l Lr_'.r1ther" Co.} ~46 
U.S. ~!J7, 302 (1Dl7). 

I concur in the opinion of the conrt ('-XC1~pt for the state­
ment that the classiticntion of clocnments and information 
by the execnti,·c is not sul)ject to judicial review. Beeanse 
the national secnri ty may be in nil n::•l arn:1 because of tlw 
expertise of- the execnti-i..·(:, I ,,:mild re·soh·L· an>· don ht nho~1t 
the"·re~so11ahlo;~esf o'f' h !clrrssificaho"i1 in" fn\·dr'6t "th~ go,~erYA 

• • I • • ..__ t • , i..-. 

i-nenf -If the lmrdcn ·were p11t 11pon one· who· assails ·the 
classification, and sHrel:v it onght to -he. nrn~h · of-· thk 
-difficulty envisioned in the court's opinion' ,,;onkl p~e­
·s1m1ably · disappear. IndEiect 'I ·would - not cih~cct ·fo_ a 
"ji1~esninption of reasonnbllmess, a'ncl fl reqnirern~·~1i.t tha't the 
nssnilant ckrnonstratc h~~ c·.lenr arnl eonvi11cing e\;idence 
that a clnss1fication is nrhitn1.r~· nw1 capricious before it 

may be invaliclated. 
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But however difficult the adjudication of the reason­
ableness of a secrecy classification, I cannot subscribe to 
a flat rule that it may never he attempted. The "right to 
know'' is in a period of gestation. I think that the people 
will increasingly insist upon knowing what their govern­
ment is doing and that, l)ecause this knowledge is vital to 
government by the people, the "r1ght to know" will grow. 
I am not yet 1·eady to foreclose any inquiry into whether 
or not secrecy classifications are reasonable. To protect 
those that are does not require that ,ve also protect the 
frivolous and the absurd. 

Other than my clonbt about the insulation of a classifica­
tion system from judicial Teview, I fully concur in the 
opinion of the court. 
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l\fe111orand11111 Opinion and Order 

IN THE 

UNITED STATES DISrrRTCT COUR'l.1 

Fort THE EASTERN D1sTnrcT OF Vmc1s1A 

-v.-

V rcTon L. iL\1:c1-rETTI, 

Dcfr_indc1nt. 

The· United States lw.s filed n c0111plaint ~cc•.king to c:n­

force specific pr·rforrnnnce of a contrnc:-t it made with t11e 

defendant. rriio eornplajnt ask:; fnr n pc:rmnnent inimwti.on 

against disc.los11re hy the cfofcnda11t, his ng1,.nts, servants, 

or ernp1oyees. nssigns~ and nll others in concert or p:uticipa­

t.ion with him. of i11fonnati011 ohtnined b~- him while an 

emplo>'ee of the Central Intelligence .Agen~y (CIA). all in 
Yiola tion of that. contract. 

The controlling issue in the case. ns set forth in di~fen­
cla.nt's trial brief (p. 16), is ''whdher the fnets are to be 

jndg-ed aceording to tlw First Amendment doctrine or 

according to the common law of contraets.'~ It is the Court's 

view that it. shonld he viewf'Cl nccording to the latte.r. 
Upon beginning his ernpfo~·ment ,rith the United Stntes 1 

the de.fendant executed the f oliowing two secTecy agree­

ments: 

AMERICAN 
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"SECR.ECY AGREEMENT 

23 :March 1955 
Date 

1. I am aware of the fact that the Central Intelli­
gence Agency by reason of ·the sensitive nature of its 
work, mns't observe very strict security measures. 

' . ' 

2. I agree to honor the ·reqn"ests·· ·of ··the Central 
Intelligence Agency relatiYe to my application for 
employment or rendition of services whether it be 
accepted or rejected. 

3. I agree not to inform anyone that I am being 
considered for a position in the Central Intelligence 
Agency, unless specifically authorized by a representa­
tive of the Central Intelligence Agency. 

4. I agree not to disclose processing procedures I 
have observed in the Central Intelligence Agency. 

5. I agree not to discuss by name or otherwise, any 
individuals ,..,·ith whom I have talked in the course of 
my application for employment to the Central Intelli-

_ _, ,:~e_nce A~~n~_y.1 l . ,._ 

· /s/ °"7ILLLnr E. GREENIP 

Witness" 

-js/ VICTOR L .. ~{ARC_HETTI 

~ignature_ 
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"SECRECY AGltEEI\l"ENT 

1. I, Victor L. :Marchetti, understand that by virtue 
of my duties in the Central Intelligence Agc1H.·y, I may 
he 01: ha\'l: been th~ reci1.1i1::nt of. infon1intion nnd 

. _intellig~nce whieh cont!en1s the IJL'C•sent and future 
security of the Unit~d State~. rrliis infunnation and 

' . . 
intelligence, togeth~fr with the lllet.hods of collecting 

:,· 1, and -handling it, -are classified aecurding to Sh·urity 
standards set by the United States Go\·errnnent. I 
haYe read and understand the pro\'isions of the 
espionngc laws,, Act of .J 1me :2C• . .EJ4S, as rnrnmded, 
concerning the disclosure of information relnting to 
the National Defpnse .:rnd J arn farnil:iar with tlw 
penaltit:~s provided for \'iolation thereof. 

2. I acknowlE-dgt·, that I do not nnw, nor shall I ever 
possess any right, inten:'i:it., title or (•.lairn, in or to any 
of the information or intelligence or r1.11y 1n1:~.thod of 
collecting· or handling it, which has come or shall comP 
to my nt.tention by virtue of my connection with the 
Central Intelligenee Agency, lrnt shall always recognize 
the property right of the United States of America, in 
and to sueh matters. 

3. I do solemnly swear that. I wilr·1w\'er divulge, 
puhl~~h or reveal ~ither l,_\-wonl, eonduet.. or by any 

: .. '. .. 'otl1eF means,·· any classifi(!d information, intellig,~nce 
or l~i16w.ledge except in the porformnnce of my official 
duties anrl in nceordnnce with the laws of the United 
States, unless spe.cificall? ant.horized i11 writing. 111 

ench case, hy the Director of Central IntC'Jljgencr or 
his m1th01·jzed representatin~s. 
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4. I will at all ti.mes comply strictly with the Central 
Intelligence Agency Se.curity Regulations and appen­
dices thereto, which I have read and understand. 

5. I understand that no change in my assignment 
within the Central Intelligence Agency will relieve 
me of my obligation under this oath and that the 
provisions of this oath will remain equally binding on 

me after the termination of my services with the 
Central Intelligence Agency. 

6. I take this obligation freely, without any mental 
reservation or purpose of evasion. 

IN WITNESS WHEREOF, I have set my hand and seal 
this 3 day of Oct. 1955. 

/s/ VICTOR L. :MARCHETTI (Seal)" 

"'\-Vhen he terminated his employment in 1969, he executed 
the fallowing document: 

"SECRECY OATH 

I, __________________ ,. ________________________ , am about to terminate my 

association with the Central Intelligence Agency. I 
realize that, by Yirtne of my duties with that Agency, 
I have been the re.cipient of information and intelli­
gence which concerns the present and future security 
of the United States of America. I am aware that the 
unauthorized disclosure of such information is pro­
hibited by the Espionage Laws (18 USC secs. 793 and 
794), and by the National Security Act of 1947 which 
specifically requires the protection of intelligence 
sources and methods from unauthorized disclosure. 
Accordingly, I S_OLEMNLY SvVEAR, "'\YITHOUT 
1vlENTAL RESERVATION OR PURPOSE OF 
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EYASI01\\ AND IN ~rHE ABSENCE O!f .DTJilESS, 
AS FOLLO\VS: 

l. I will neYer c.li,·11lgci, p11bli~h. or r(•yeal by writing, 
word, con.Jud, or utl1•~rwisc·, a11:1,· inl\1rrna1·i,-1n relating 

to the n~1tional dcf1_.n:-:(• a1Hl :-;i~(·urit~· a111l partienlarly 

information of thi~ naturr• n·lating to inb 0 lligc•nrP 

sources_, rnctl1ods nml oi,rr:1tio11s. and SIH_•eificallr 
Central Int•~lli,~t•JIC(~ Ag1•ne., nperatiu11s, :so11r1..·E·s, 
mdhods, personrn·l, iiseal (1atn. 11r ~ec11rit? rnt·asurC:'S 
to ~myc:,ne. inclnding· hnt not lilllikcl to. nny f11tnre 

' ·- . 
gon~rnrncntal or privato f•tnpl()~·i:·r, pri1,·ate. citizen. or 
othl:'r Go,·c:!rm111::int ~!mpln_,·•;•n nr ol'lieial without the 
express writkn eon~•--IIt nf tl1u Din~dor of Central 
Intelligence or his nllthoriz•:11 repn•sPntntive. 

~- I lwse hcc-11 inYih~·tl tn ~11lnnit in writing any 

rnonetar~· elairns wl1ieh I rnn~· lia\·e a.:~:n1n:--t CIA or the 
United States G on:r11rne11 t 1,\'11 ieh n1a~· in an~· \Yay 

n(•ccssitak the di~c·lo:-s,n-e rd_' inl'ornrntion rleserih~d 

hr:>rein. I hnYe hoon :-Hh·isi:•(1 that nn:-· s11~h claims wjll 

ree1?iYe f11ll legal enn:-;ideration. Tn the eYent. how~vnr 1 

that I am not satisfii!d ·with th(' deeisii:,ns of CIA 
concerning any prt't:=r~nt or fnture claims I may snh­
rnit, I will not tnk(• :.rn:-,· otlwr action to ohtnin ~atisfac­

t.ion wHhont prior writtr.n 11otiC(.'. t.D CL\, and .then only 
in accordance with snch lP-p;al and security advieo ns 
CIA will promptly fnrnish me. 

3. I do not have an~' docnments or materials in my 

possession. classified or 1mclnssifii=:rl, which are tlrn 
pro11ert:v of, or in cnstorlinl rcsp011sihilit.y of the 
Central Intelli!.:_!;enco Ag-ency, hm·jng come. into my 

possession as a. r€~111t of my (lnties with the Central 
Intelligenee A,;ency, or othenvise. 

AMERICAN 
pVERSIGHT 



DOJ-CIV-20-2479-A-000074
AMERICAN 
pVERSIGHT 

24a 
', ' 

4. During ID)'. exi_t processing and dnri~g my period 
of .employment with the Central Intelligence Agency I 

. ha_ve been given an opportunity to report all informa-
-tion about the Agency, its personnel, and its opera­
tions which I consid~r should receive official cognizance. 
Hence, I am not aware of any information, which it is 

! · n1y duty. in .tl~e national interest to disclose to the 
Central Intelligence Ageney, nor am I aware of any 
_violations or_ b~·eaches of security which I have not 
- . . . 
· officially reported, except as set forth on the reverse 
side of this sheet or on other attachments. 

5. I have been advised that in the event I am called 
upon by the properly constituted authorities to testify 
or provide information which I am pledged hereby not 
to disclose, I will notify CIA immediately ; I ·will also 
advise said authorities of my secrecy commitments to 
the United States Government and will reqnest that 
my right or need to testify be established lJefore I am 
required to do so. 

6. I am aware of the provisions and penalties of 
the Espionage Laws, Act of Jnne 25, 1948 {18 USC 
secs. 793 and 794) and am fnlly aware that any 
violation on my part of certain matters sworn to by 

. me under this oath may subject me to prosecution 
~',''I iniclei· ' tl{e terms of that ~~ct, and tlrn t violation of 

r other portions of this oath are subject to appropriate 
· · action, including such dissemination of the violatio~1 
T_ • as the circumstances warrant. 

_ .. I have read and understand the contents of this oath 
a11d voluntarily affix my signature hereto with the full 
-knowledge that this oath was executed for the mutual 
penefit of n1yself and the United States Government, 
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and that it will he retained m the files of· the Central 
Intelligence Agenc)· for its f11t11re use or for refore.nee 
by me at any time in the f11htrc that I may hc1 requested 

or ordC11·c1d to testify or d iselos(' ~m.\· of ilte matters 
included within the stopc of this oath. 

IN WITNESS w1-mn.EnF. I hct\'l' sd Ill_\" 11and and seal this 
·) C..• - ll}(jf) _, ,::iev . ~ . 

/s/ V1cnm L. M,rn,::::1:n:rri (Seal) 

Signature'' 

Suhseqttcllt to terlllination of· his c·111p]o.\'I11C'nt the defen­

dant authored an article entitled '"Twilight. of the Spooks. 1
' 

He sent this ariidc to a rnngazine pnhlislwr. SuhseqnE'ntly 
he Yisited anr1 s11lm1itt<:d the ma1111s~ript to six othf;r pub­

lishers. "'\Vith one of these lie ultirnntdy signed a contract. 

for its publication and reec·iYed an a•h·;,rn('(: on royalties. 

rrhe article J,as n<..•Yer b•~<..·n :-:;1ilm1ittwl to the CT.A, nor has 
consent of its Director or his a11thoriz.1:;cl reprcsentatin~ 

been obtai11ed for the revelations contnined in the article. 
Specificall_\' the Court finds tlin t. at least fi,;e of the: i foms 

mentioned in the E.:::i.ranwssincs alfola,-it and testifird to by 

l(arame-ssines on t.lrn stnnd ns appearing in the~ df~fenrlant's 
~rticle. ,;Twil.ight _ of the SJJooks," ,~,ert: cla:~sified; and at 

'. • - . , • , . ' • • . . I , • , .: • 

},~a~t q~re_e)te1?1~. wJ1,~9.l1 w~.I? t~l~)~~d~ for ,teJ~~1i:~ip,n ~]r~er~~iews 
a,ls.o fit that categ-on°. Attempts were made by the 1defen-. - . ' ' ' . 
f1an_t. to show that tho 11m. tc~rinl was improp~rly ,.clns~,ified; 
t];at it ~ .... as inf~nnntion whieh was pnh1icly lrnown,i1ll)~Wa~1 ; 

and that, contrary to the Karamessines affidavit nnd testi-

1rfrmy, revelations of the tn.1e n1adc hr the .defendant. ~vonld 

uot compromise tl1E.• sc~cnri t_v of the U nikcl States or 
endange1: its intPlli,i;~nee operations. Obic-ct1ons to these 

ntb.?1npts were nnjformlY snstairnxl hy tho 'C'ou-rt' dnring 

AMERICAN 
pVERSIGHT 



DOJ-CIV-20-2479-A-000076
AMERICAN 
pVER$1GHT 

26a 

trial. It was the view of the Court at trial, and still is, 
that it is not the role of the Court to <le.terrnine whether . 
material should he classified or whether, even if classified, 
its revelation is immaterial. Nor sJ10ulcl the Court make 
a determination as to the validity of the CL~'s judgment 
on the compromise vel -non of this country's security and 
intelligenee operations. By contract the defendant has 
relegated that decision to the CIA. As pointed out in the 
t'estimony of Karamessines, on the subject of whether the 
inf orrna tion is already public, it is one thing to ha Ye un­
confirmed report, rumor, suspicion and specnlation as the 
source of such inf ornmtion. It is quite another thing to 
have such information reyealed by a person who hears the 
credentials of a former CIA employee. Even though the 
information is incorrect, it in some instances was suffi­
ciently clos€! to the truth to he damaging. But damaging 
or not, it was information ol1tained h)' the defendant as a 
result of his employment with CIA 1 and consequently its 
revelation is restricted. 

In the opinion of the Court the contract takes the case 
out of the scope of the First Amendment; and, to the 
extent the First Alnendment is involved, the contract 
constitutes a ,vaiver of the defendant's rights thereunder. 
It is these docnrnents that the Court feels distinguish this 
case from New York ·Times Co. v. United States, 403 U.S. 
713 (1971), anc1 render it no more than a nsnal dispute 
between an e~nployer ~egarding the revelation of informa­
tion obtained by that employee during- his employment. 
Conseqnent.]y, there is no prior restraint and no such 
heavy burden on the United Stutes to show irreparable 
damage to the C?1rntry as was imposed by New York T-imes. 
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There is no s11ggcstion that t]w secrecy agrr-·tmrnts ,vcrr, 

the product of any frand or dun:ss or that the r1dendant 
was not f1illy enmpdcnt ~tt tlw time ul' tlh;ir ,::.-xeention. 

~rhe Court finds that., ('Ontr:1r:',· to the do(·m11ents' pro­
scriptions. the rk•fonrbnt h:1s di\·11!s-1:.-1 n11d puhlislwd an(l 
ren>.aled, h:-,' writing nnd by word. i11 rnnnn tion n·lating 
to the 1rntional (k-fonse nnr1 ~<•('1lrit.~-and information of 

that natnre relating· to intc-llif!·'-·nt sour(:es, met1to(1s anr1 

operation~. l)oth clnssifii:d nn.-1 utli(~n'"is1:. without first 
obtaining consent n.f the C'TA. 

The 1fofc.:1Hhlnt do('S not e.-111ic-st tlw t li,.,_ l1ns rnrv1e tlio 
r('ve]ntions awl admits t]mt at ]1~rist somr• or tlw informa­
tion in the artiele hP _!.;ai11t.l as :1 rr~s11lt nl' hi~ employment 
with CIA. [n(ler-d, he hwfos 11pon 11 is fornwr cn1rnc•ct1on 
with tl)(:l CIA ns 1J11tti11p: J1irn in :i. 1111iq11c• pn~it:ion to n~fnnn 

tin;' intellig(•.ncc: .~:atlwri11g r:-0111nnmit>· or tho United Stntcs. 
He sc~c·ks to nYoid hrs cnntrud lw nrg·ning- flrnt the First . ·- ·~ 
Arn(•nclnlf'•nt giw~s him rig]1t.s whir~h tram:::cr•ncl an:,· ('0ll­
trneti,al nhli~ntion::-; which rni:;l1t hr:· irnposf'd l,y tlw Uni tr J 

States, and a rgnes fnrt hr-r that tlw Uni terl f-itatcs cannot 

he «~on:-,irlered a trnrlit.ionnl ompln:·er h11t rnnst only operate 
within the prohibitions of the: First _Arnlmdrnent. an~· con­

trnct to tlw contrnr:v nnt-with~tanrling. 
Defendant cites 110 case whi,:-l1 hnlds that tlrn United 

~tates nrn:,T not he Yiewec1 ns rm l":'rnpln:,·r.ir with the ~nmc 
contract rjghts as any other emplnyer and this Conrt 1s 

unwilling to so J10ld. 
In the Conrt's vie.w the Unitcr1 Stntt~s has mnrle its case 

for specific performance when it .sl10ws the contr:1ct. a 

breach t.her0.of, nncl the. inadeq1rn~:,.0 of m011~.tary clarn.'."l.g-e.s. 
The dcfenclnnt fnrfl1er contests the j11risdidion of tlrn 

Cmut, prinr.ipa]l~, on tl1e .~ro1md tlmt there is no 3peri1fo 
authority for a Fed0ral Cmirt. t.o award injnnc-.tive rr.lief 
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for threatened danger to national security. This argu­
ment, however, fails along with the failure of the First 
Amendment argument. 28 U.S.C. ~ 1345 clearly gives the 
District Court original jurisdiction of all civil actions. 

A permanent injunction will be issued, identical in 
terms to the temporary restraining order heretofore 
entered. It is so ordered; and such an injunction will be 
entered upon presentation. 

Alexandria, Virginia 
:May 19th, 1972 

. . 

/s/ ALBERT V. BRYAN, JR. 
United States District J1.1,dge 

•.J ;1 u '"_ . J I I . ' . 
. ,. 

0 ' • I 

1 • 
. r . 
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Pern1anent Injunction 

IN THE 

UNrrED S'l1ATES DIS':PRIC'r COUR'l.1 

FoR THE EASTERN D1snucT OF VmGINIA 

filEX.ANDRl ,\ DIVJSlON 

Civil .Action No. 179-7:2-A 

UNITEV STATES OF AMEHICA, 

V 1CTOR L. l'iLrncHETTI, 

Plu inti ff, 

Defendant. 

This matter having come before the Court for trial on 

I\fay 15, 1972 and the Con rt lrn Ying considerc.J the evichmce 
presented and the arguments of counsel and having issued 

a :Memorandmn Opi11ion and Order on :May 19, 1972, which 
sets forth findings of fact and conclusions of law respecting 
this controversy, and the Conrt being fnll>· advised and 

having determined that the defendant has breached his 
secrec:v agreements with the Centrnl Intelligence Agency 
and that the United Staks is withont an adequate r1~mecly 

at law and is entitled to specific performance, it. is by the 

Court this 19th day of :May, 1972 

ORnEnF.o: 

That the defondant, Victor L. ·Marchetti, his a.gents. 

servants_, employees nnd n.tton1e~'Sr and all other persons 
in active concert or participation ,vith him. nnd each of 
them, be, and they hereby are permanently enjoined from 

AMERICAf\J 
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further breaching the terms and conditions of the defen­
dant's secrecy agreements with the Central Intelligence 
Agency by disclosing in any manner (1) any information 
relating to intelligence activities, (2) any information con­
cerning intelligence sources and methods; Provided} how­
ever, that this Injunction shall not apply to any informa­
tion~ the release of which has been authorized in accordance 
with the terms and conditions of the aforesaid contract, 
and Provided, further, that this Injunction shall apply only 
with respect to information obtained by said defendant by 
reason of his employment under the aforesaid secrecy 
agreement and ,vhich has not been plnced in the public 
dmnain by the United States; and it is 

FURTHER ORDERED : 

That the defendant shnll submit to the Central Intelli­
gence Agency, for exarnination 30 days in advance oi 
release to any person or corporation, any manuscript, 
article or essay, or other writing, factual, fictional or 
otherwise, which relates to or purports to relate to the 
Central Intelligence Agenc?, intelligence, intelligence 
activities, or intelligence sources and methods, for the 
purpose of avoiding inadvertent disclosure of information 
contrary to the provisions and conditions of the aforesaid 
secrecy agreements, and such nmnnscript, article, essay or 
other writing shall not he released without prior authoriza­
tion from the Director of Central Intelligence or his desig­
nated representative. 

/s/ ALBERT Y. BRYAN, JR. 

United States Distr-ict Ju.d.ge 
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l\fe111orand11111 Opinion and Order 

IN THE 

UNITED STATES DISrrRTCT COUR'l.1 

Fort THE EASTERN D1sTnrcT OF Vmc1s1A 

-v.-

V rcTon L. iL\1:c1-rETTI, 

Dcfr_indc1nt. 

The· United States lw.s filed n c0111plaint ~cc•.king to c:n­

force specific pr·rforrnnnce of a contrnc:-t it made with t11e 

defendant. rriio eornplajnt ask:; fnr n pc:rmnnent inimwti.on 

against disc.los11re hy the cfofcnda11t, his ng1,.nts, servants, 

or ernp1oyees. nssigns~ and nll others in concert or p:uticipa­

t.ion with him. of i11fonnati011 ohtnined b~- him while an 

emplo>'ee of the Central Intelligence .Agen~y (CIA). all in 
Yiola tion of that. contract. 

The controlling issue in the case. ns set forth in di~fen­
cla.nt's trial brief (p. 16), is ''whdher the fnets are to be 

jndg-ed aceording to tlw First Amendment doctrine or 

according to the common law of contraets.'~ It is the Court's 

view that it. shonld he viewf'Cl nccording to the latte.r. 
Upon beginning his ernpfo~·ment ,rith the United Stntes 1 

the de.fendant executed the f oliowing two secTecy agree­

ments: 

AMERICAN 
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"SECR.ECY AGREEMENT 

23 :March 1955 
Date 

1. I am aware of the fact that the Central Intelli­
gence Agency by reason of ·the sensitive nature of its 
work, mns't observe very strict security measures. 

' . ' 

2. I agree to honor the ·reqn"ests·· ·of ··the Central 
Intelligence Agency relatiYe to my application for 
employment or rendition of services whether it be 
accepted or rejected. 

3. I agree not to inform anyone that I am being 
considered for a position in the Central Intelligence 
Agency, unless specifically authorized by a representa­
tive of the Central Intelligence Agency. 

4. I agree not to disclose processing procedures I 
have observed in the Central Intelligence Agency. 

5. I agree not to discuss by name or otherwise, any 
individuals ,..,·ith whom I have talked in the course of 
my application for employment to the Central Intelli-

_ _, ,:~e_nce A~~n~_y.1 l . ,._ 

· /s/ °"7ILLLnr E. GREENIP 

Witness" 

-js/ VICTOR L .. ~{ARC_HETTI 

~ignature_ 
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"SECRECY AGltEEI\l"ENT 

1. I, Victor L. :Marchetti, understand that by virtue 
of my duties in the Central Intelligence Agc1H.·y, I may 
he 01: ha\'l: been th~ reci1.1i1::nt of. infon1intion nnd 

. _intellig~nce whieh cont!en1s the IJL'C•sent and future 
security of the Unit~d State~. rrliis infunnation and 

' . . 
intelligence, togeth~fr with the lllet.hods of collecting 

:,· 1, and -handling it, -are classified aecurding to Sh·urity 
standards set by the United States Go\·errnnent. I 
haYe read and understand the pro\'isions of the 
espionngc laws,, Act of .J 1me :2C• . .EJ4S, as rnrnmded, 
concerning the disclosure of information relnting to 
the National Defpnse .:rnd J arn farnil:iar with tlw 
penaltit:~s provided for \'iolation thereof. 

2. I acknowlE-dgt·, that I do not nnw, nor shall I ever 
possess any right, inten:'i:it., title or (•.lairn, in or to any 
of the information or intelligence or r1.11y 1n1:~.thod of 
collecting· or handling it, which has come or shall comP 
to my nt.tention by virtue of my connection with the 
Central Intelligenee Agency, lrnt shall always recognize 
the property right of the United States of America, in 
and to sueh matters. 

3. I do solemnly swear that. I wilr·1w\'er divulge, 
puhl~~h or reveal ~ither l,_\-wonl, eonduet.. or by any 

: .. '. .. 'otl1eF means,·· any classifi(!d information, intellig,~nce 
or l~i16w.ledge except in the porformnnce of my official 
duties anrl in nceordnnce with the laws of the United 
States, unless spe.cificall? ant.horized i11 writing. 111 

ench case, hy the Director of Central IntC'Jljgencr or 
his m1th01·jzed representatin~s. 
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pVERSIGHT 



DOJ-CIV-20-2479-A-000085
AMERICAN 
pVERSIGHT 

22a 

4. I will at all ti.mes comply strictly with the Central 
Intelligence Agency Se.curity Regulations and appen­
dices thereto, which I have read and understand. 

5. I understand that no change in my assignment 
within the Central Intelligence Agency will relieve 
me of my obligation under this oath and that the 
provisions of this oath will remain equally binding on 

me after the termination of my services with the 
Central Intelligence Agency. 

6. I take this obligation freely, without any mental 
reservation or purpose of evasion. 

IN WITNESS WHEREOF, I have set my hand and seal 
this 3 day of Oct. 1955. 

/s/ VICTOR L. :MARCHETTI (Seal)" 

"'\-Vhen he terminated his employment in 1969, he executed 
the fallowing document: 

"SECRECY OATH 

I, __________________ ,. ________________________ , am about to terminate my 

association with the Central Intelligence Agency. I 
realize that, by Yirtne of my duties with that Agency, 
I have been the re.cipient of information and intelli­
gence which concerns the present and future security 
of the United States of America. I am aware that the 
unauthorized disclosure of such information is pro­
hibited by the Espionage Laws (18 USC secs. 793 and 
794), and by the National Security Act of 1947 which 
specifically requires the protection of intelligence 
sources and methods from unauthorized disclosure. 
Accordingly, I S_OLEMNLY SvVEAR, "'\YITHOUT 
1vlENTAL RESERVATION OR PURPOSE OF 
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EYASI01\\ AND IN ~rHE ABSENCE O!f .DTJilESS, 
AS FOLLO\VS: 

l. I will neYer c.li,·11lgci, p11bli~h. or r(•yeal by writing, 
word, con.Jud, or utl1•~rwisc·, a11:1,· inl\1rrna1·i,-1n relating 

to the n~1tional dcf1_.n:-:(• a1Hl :-;i~(·urit~· a111l partienlarly 

information of thi~ naturr• n·lating to inb 0 lligc•nrP 

sources_, rnctl1ods nml oi,rr:1tio11s. and SIH_•eificallr 
Central Int•~lli,~t•JIC(~ Ag1•ne., nperatiu11s, :so11r1..·E·s, 
mdhods, personrn·l, iiseal (1atn. 11r ~ec11rit? rnt·asurC:'S 
to ~myc:,ne. inclnding· hnt not lilllikcl to. nny f11tnre 

' ·- . 
gon~rnrncntal or privato f•tnpl()~·i:·r, pri1,·ate. citizen. or 
othl:'r Go,·c:!rm111::int ~!mpln_,·•;•n nr ol'lieial without the 
express writkn eon~•--IIt nf tl1u Din~dor of Central 
Intelligence or his nllthoriz•:11 repn•sPntntive. 

~- I lwse hcc-11 inYih~·tl tn ~11lnnit in writing any 

rnonetar~· elairns wl1ieh I rnn~· lia\·e a.:~:n1n:--t CIA or the 
United States G on:r11rne11 t 1,\'11 ieh n1a~· in an~· \Yay 

n(•ccssitak the di~c·lo:-s,n-e rd_' inl'ornrntion rleserih~d 

hr:>rein. I hnYe hoon :-Hh·isi:•(1 that nn:-· s11~h claims wjll 

ree1?iYe f11ll legal enn:-;ideration. Tn the eYent. how~vnr 1 

that I am not satisfii!d ·with th(' deeisii:,ns of CIA 
concerning any prt't:=r~nt or fnture claims I may snh­
rnit, I will not tnk(• :.rn:-,· otlwr action to ohtnin ~atisfac­

t.ion wHhont prior writtr.n 11otiC(.'. t.D CL\, and .then only 
in accordance with snch lP-p;al and security advieo ns 
CIA will promptly fnrnish me. 

3. I do not have an~' docnments or materials in my 

possession. classified or 1mclnssifii=:rl, which are tlrn 
pro11ert:v of, or in cnstorlinl rcsp011sihilit.y of the 
Central Intelli!.:_!;enco Ag-ency, hm·jng come. into my 

possession as a. r€~111t of my (lnties with the Central 
Intelligenee A,;ency, or othenvise. 
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4. During ID)'. exi_t processing and dnri~g my period 
of .employment with the Central Intelligence Agency I 

. ha_ve been given an opportunity to report all informa-
-tion about the Agency, its personnel, and its opera­
tions which I consid~r should receive official cognizance. 
Hence, I am not aware of any information, which it is 

! · n1y duty. in .tl~e national interest to disclose to the 
Central Intelligence Ageney, nor am I aware of any 
_violations or_ b~·eaches of security which I have not 
- . . . 
· officially reported, except as set forth on the reverse 
side of this sheet or on other attachments. 

5. I have been advised that in the event I am called 
upon by the properly constituted authorities to testify 
or provide information which I am pledged hereby not 
to disclose, I will notify CIA immediately ; I ·will also 
advise said authorities of my secrecy commitments to 
the United States Government and will reqnest that 
my right or need to testify be established lJefore I am 
required to do so. 

6. I am aware of the provisions and penalties of 
the Espionage Laws, Act of Jnne 25, 1948 {18 USC 
secs. 793 and 794) and am fnlly aware that any 
violation on my part of certain matters sworn to by 

. me under this oath may subject me to prosecution 
~',''I iniclei· ' tl{e terms of that ~~ct, and tlrn t violation of 

r other portions of this oath are subject to appropriate 
· · action, including such dissemination of the violatio~1 
T_ • as the circumstances warrant. 

_ .. I have read and understand the contents of this oath 
a11d voluntarily affix my signature hereto with the full 
-knowledge that this oath was executed for the mutual 
penefit of n1yself and the United States Government, 
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and that it will he retained m the files of· the Central 
Intelligence Agenc)· for its f11t11re use or for refore.nee 
by me at any time in the f11htrc that I may hc1 requested 

or ordC11·c1d to testify or d iselos(' ~m.\· of ilte matters 
included within the stopc of this oath. 

IN WITNESS w1-mn.EnF. I hct\'l' sd Ill_\" 11and and seal this 
·) C..• - ll}(jf) _, ,::iev . ~ . 

/s/ V1cnm L. M,rn,::::1:n:rri (Seal) 

Signature'' 

Suhseqttcllt to terlllination of· his c·111p]o.\'I11C'nt the defen­

dant authored an article entitled '"Twilight. of the Spooks. 1
' 

He sent this ariidc to a rnngazine pnhlislwr. SuhseqnE'ntly 
he Yisited anr1 s11lm1itt<:d the ma1111s~ript to six othf;r pub­

lishers. "'\Vith one of these lie ultirnntdy signed a contract. 

for its publication and reec·iYed an a•h·;,rn('(: on royalties. 

rrhe article J,as n<..•Yer b•~<..·n :-:;1ilm1ittwl to the CT.A, nor has 
consent of its Director or his a11thoriz.1:;cl reprcsentatin~ 

been obtai11ed for the revelations contnined in the article. 
Specificall_\' the Court finds tlin t. at least fi,;e of the: i foms 

mentioned in the E.:::i.ranwssincs alfola,-it and testifird to by 

l(arame-ssines on t.lrn stnnd ns appearing in the~ df~fenrlant's 
~rticle. ,;Twil.ight _ of the SJJooks," ,~,ert: cla:~sified; and at 

'. • - . , • , . ' • • . . I , • , .: • 

},~a~t q~re_e)te1?1~. wJ1,~9.l1 w~.I? t~l~)~~d~ for ,teJ~~1i:~ip,n ~]r~er~~iews 
a,ls.o fit that categ-on°. Attempts were made by the 1defen-. - . ' ' ' . 
f1an_t. to show that tho 11m. tc~rinl was improp~rly ,.clns~,ified; 
t];at it ~ .... as inf~nnntion whieh was pnh1icly lrnown,i1ll)~Wa~1 ; 

and that, contrary to the Karamessines affidavit nnd testi-

1rfrmy, revelations of the tn.1e n1adc hr the .defendant. ~vonld 

uot compromise tl1E.• sc~cnri t_v of the U nikcl States or 
endange1: its intPlli,i;~nee operations. Obic-ct1ons to these 

ntb.?1npts were nnjformlY snstairnxl hy tho 'C'ou-rt' dnring 
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'UNITED STATES of America, 
· _., . _ ' A.,pellee, 

v. 
Viet.or L MARpuETTI, Appellan~ 

(two cases): )• - . 
-i·d ·;' · cN'os; 12.:..f586, 72-1589; 
~ ,, ~ ·:· .. t • '. :: ~ ~.-I _! ' 

· United Sta~es iCourt of ,ApMals, 
Fo~11l1 ~uit. ; .. 

. :_: Argued .::M:ay 31/1972. ·· . ... 
bedd~ $e~t. ii, 1972.. _ . 

•· ij ''·,,. ,. . . ·-· .. _ _.I_, Certiorari Denied Dec. 11, 1972. 
See 93, ~1et., 553'. .. · 

;;:,Action ,,by U
1
nited' States· against 

former employee 6f.• Central •Ifitelligence 
Agency to 'enjoin icthe former employee · 
from publishing ,aiproposed-boolc in vio: 
lation of secrecy. a:greenient ,and .secrecy·· 
oath. - The United 1·states· District. Court · 
for the Eastern District of Virginia, at 
Alexandria, Alberf, V;::Beyaii, Jr., J., 
granted preliminary injunction and ihe 
former employee appealed. The Court 
of Appeals, Haynaworth, Chfef 'Judge, 
held that secrecy· agreement executed by 
employee' at commencement.-of· his . em­
ployment was not' i in derogation of his 
constitutional · rights and its provision 
for submission of riiaterial . to the agency ' 
for approval prfof'.th 1:mblicatioh ·was en~ 
forceable, ' provide<'t the ·agency · acted 
promptly upon su'~h'. Sllbmissfons :and 
withheld approtal <>£ publicatiori"only ·of 
classified · in!orma(fdn ·which had - not· 
been placed in pllblic domain by prior 
disclosure. 

. Affirmed and r:J~ande'd'. · .. •,' - . . _ , ; ( I , ,· ·, · I ·~ 

· : Craveri, Circtj~t )1:1dge!-' coi{curr~d 
and_ .filed. opinion. : t f , : . 

: · · . :. i; r '.!q 'L. fJ.' 1 

1, ~ e=,302 . i; . _ 
. ,By virtue , of t:he presence of,. the. 

Uqited States as .a :!Party, ,federal court 
ha~. jurisdiction. qt:!1/niteci_ S?ttes; su·it 
against former . i ~ntraL lntelligeµ~e . 
Agency employ~e ili enforce a secrecy. 
agreement which PtPhibits ,the ,publica­
tion of:,any: article,;;or book about the 
agency. without.:• tpe ,,:agency's .pri~r .. 
written .. authoriza.tion. - . U.S.C.A.Const. · 
Amenq.1; 28 y.$.C.,A. §.1~5. 

AMERICAf\i 
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2. Unlte(I_ E;fates ~~4 . · . , : ., . · .. ; 
The government's interest in i:iro-:­

tecting the national security gave ·.it' 
standing to bring action against former · 
employee of Ceritral Intelligence Agency, 
to ·enforce secrecy agreement to prohibit 
the publication' 'of articles '<>i' books about , 

. the agency without the agency's prior' 
consent. u:s.G.A:Const. Amend. 1 ; ~ts 
U.S.C.A.;§ 1345.' -

s.-. Constitutional Law ~0.1 (1) . . 
·. The First Amendment limits .the .ex­

tent to which' the United States, contrac'.' 
tually or oiherwise, may impose secrecy 
requirements uPon its employees and en­
force requirements vviih system of prior 
censorship: · U;S.C.A.Const. Amend.' 1. · 

·'· :• _.· . .i;. ..' . ' . 
4. Constitutional Law e::>90.1(1) . 

The First Amendment precludes se- -
crecy agreements calling for prior· cen­
sorship with respect to information: iii 1 

possession · of government ·. employee 
which is unclassified or officially dis~· 
closed. U.S.C.A.Const. Aniend.1. 

;; ; -~ .. , 
5., Constltutl_onal .~w. ~(S) . . . 

. . Fre~t ~peech is not so absolute or)r-. 
rational a conception as to imply paraly- . 
sis of the means for effective protection 
of all the freedoms: secured by · the: Bill ' 
of · Rights. U.S.C,A.Const. Amend. 1. 

':, '; t ; \ ~ 

6. <Jonstltutlonal Law e=>90.1(~)-
- The unconditional phrasing _ of . the 

First Amendment was not intended ,to 
protect. every utterance and .does not 
bring eithet libel or obscenity witqin the 
protection intended for speech and prEl~s. 
U .S.C.A.Const. Amend.· 1. 

7. Constitutional Law'e=>90.1(1) 
Threats. and .bribes are . not i p1.;otec~ · 

ed by the First Amendment simply be­
cau"se ,they ar~ written or spoken and ex-. 
tortion is a :crime although it is verba;I. 
U;S.C.A.Const .. Amend. 1. ,. , : i 

8. Unit.eel St.ates e=>SS 
Gathering intelligence informatioµ 

and tqe c,ther ,activities of the Central 
Intelligence Agency,-. includi~g clandes-:. 
tine affairs. ag11,inst other nations, are 
all· within . the ,President's. constitJ,Jtional 
responsibility for the security of the na-
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tion as the Chief Executive arid as Com­

mander in Chief. U.S.C.A.Const. art. 2, 
§ 2. ., 

9. Constitutional Law ~.1(2) 
Although citizens have the right to 

criticize the conduct of our foreign .af­

fairs, the government also has the right 

and duty to strive for internal secrecy 

about the conduct of governmental.af­

fairs in areas in which disclosure may 

reasonably be thought to be incc;msistent 

with the national interest. U.S.C.A. 

Const. art. 2, :§ 2; · Amend. i. 

10. Constitutional Law ~IM).1(1) 

. , Although the First Amendment pro­

tects criticism·.of. the government, noth­

ing in the Constitution requires the gov­

ernment to divuige information. U.S.C. 

A.Const. Amend. 1. . 

11. United States ~S6 
Secrecy agreements with employees 

provided reasQnable . means for Central 

Intelligence Agency to protect intelli­

gence sources and methods. 5 U.S.C.A. 

§ 552(b)(l); · Executive o'rder · No; 

10501; 50 u.s.c.A. § 401 note and § 403 

(d)(3). ' 

12. United States ~Us: :, 

, The government'i;i .. need for· secrecy 

in the area of intelligence sources and 

methods justified · system of 'prior re­

straint against disclosures by employees 

and former employees of Central Intelli­

gence Agency concerning classified in­

formaiion obtained during the course of 

employment. _, 5 u.s.c:A. · § 552(b) (1) ; 

Executive Order No. 10501, 50 U.S.C.A. 

§ 401 note and§ 403(d)(3). 

1s. Constitutional Law e=D0.1(1) 

Employee, by accepting employment 

with Central Intelligence Agency and by 

signing a secrecy agreement, did not 

surrender his right of .free speech. U. 

S.C.A.Const. Amend. 1. 

14. United States ~126 
Secrecy oath signed by Central In­

telligence Agency employee at the time 

he left the employment would not be en- • 

forced to the extent that 1t purported to 

prevent disclosure of unclassified infor-

AMERICAN 
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mation. U.S.C.A.Const. Amend. 1; 5 U. 

S.C.A. § 552(b)(l); Executive Order 

No. 10501, 50 U.S.C.A. § 401 note and 

§ 403(d)(3). 

15. United States c8=>66 
Oath of secrecy which C(,!11tral Intel­

ligence Agency employee signed at the 

termination of his · employment was 

unenforceable where there was no con­

sideration for the oath .. 5 U.S.C.A. § 

552(b) (1); Executive Order No. 10501, 

50 U.S,C.A. § 401 note _and § 403(d) (3). 

16. United States ~41 
Former employee_ of Central Intelli­

gence .i\gency retained right to speak 

and write about the agency and its oper­

ation and to criticize it as any other cit­

izen might, but he was not· .entitled to 

disclose classified information. obtain:ed 

by him during the course of his employ­

ment which was not already in the pub­

lic domain. 

17. InJunctlon ~205 
Under -injunction which .. required 

former employee of Central Intelligence 

Agency to submit manuscript to the 

Agency to examine for classified infor­

mation, the maximum' period in which 

the agency, must .respond after former 

e~ployee submitted manuscript .for ap­

pr9val 11hould, not 'exceed 30 days. . U.S. 

C.A.Const .. Amend. 1; 5 U.S.C.A. § 552 

(b)(l) ;. Executive Order. No. 10501, 50 

U.S.C.A. § 401 note and § 403(d) (3). 

18. Unlt.ed States ~40 
. Fo;rmer empi~yee' of Central Intelli­

gence Agency would be entitled to judi­

cial review of any action by the agency 

in disapproving publication of material 

submitted by former employee in ad­

vance of publication. U.S.C.A.Const. 

Ameii~. 1; 5 U.S.C.A. § 552(b)(l); 

Executive Order No. 10501, 50 U.S.C.A."·: 

§ 4~~-n?te and'§ 403 ( d)(3). 

19" Constitutional Law ~72 
The operations of the Central Intel­

ligence Agency; ·generally, ·are an execu­

tive function beyond control of the judi- · 

cial power. · ·u.s.C.A.Const. art.· 2, § 2. 
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20. Constitutional Law e:>72 . . _. Before HAYNSWORTH, Chief ;Judge, 
. If, in the~conduct of Central Intel!i- and WINTER and. CRAVEN, Circuit 

gerice Agency_ operations, the need for Judges. 
secrecy requires . system of classification 
of .documents and information, the proc- - . HAY_NSWORTH, Chief Judge: 
ess·_of classification is part of the execu­
tiv~ function beyond scop·e of judicial re­
view. tr:s.C.A.Const. ~rt. 2, § 2; 5 U.S. 
C.A .. § 552(b) (1); Executive Order No. 
10501, 50 U.S.C.A. § 401 note and § 403 
(d)(3). 

2i· fulst1t1iJona1 ~~ e:>DO.t<l> . . 
: If . information, though classified; 

has been publicly disclosed, former. em­
ployee of Central Intelligence Agency 
would have as much right as anyone else 
to republish it. U;S.C.A.Const. Amend. 
1; 5 U.S.C.A. § 552(b)(l); Executive 
Order No. 10501, 50 U;S.C.A. § 401 note 
and § 403{d) _(3); 
22. Unit.eel St.ates e:>40 

--· Issue upon judicial review of agency 
disapproval' of materials s_ubmifted to it 
by fornier employee _for approval .Prior 
to publication is limited to whether the 
information was . classified and, ·-if so, 
whether, by prior disclosu're, it had come 
into the public domain. U .. S.C.A.Const. 
Amettd .. 1; .5 u.s.c.A. § -552(b)(l); 
Executive Order No. 10501, 50 ,U.S.C.A. 
§ 401 note •and § 403(d) (3). 

.. ~ '1 ' ~. '!" ; • : • 

Melvin L. Wulf, New York City (San­
ford Jay Rosen, John_ Shattuck, New 
York City, Amei"icari. Ci\+ilLiberlies Un­
ion Foundation, and Philip J. Hirschkop, 
Ale~andri~, Va., on brief), for appellant. 

Irwin Goldbloom, Atty.; Dept. of Jus­
tice, (Harlington Wood, .Jr., Asst. Atty. 
Gen., Walter H. Fleischer, andI>ani~lJ. 
McAuliffe, Attys., Dept. of Justice, on 
brief); for appellee. 

( Irwin Kari> and Osmond K. Fraenkel, 
New York City, on brief), for The Au­
thors League of America; Inc., amicus 
curiae. 

(Edward c. Wallace, Marshall C. Ber­
ger, Heather Grant Florence, and Wejl, 
Gotshal & Manges, New-York City, on 
brief), fdr Association of American Pub­
lish~rs, Irie,, amicus curiae. · 
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The question for decision is the en­
forceability of a secrecy agreement ex­
acted by, the government, in its capacity 
as employer, , from· an · employee of · the 
Central· Intelligence Agency.• Marchetti 
contends that his First Amendment 
rights foreclose any prior. restraint upon 
him in, carrying out his purpose to write 
and:publish. what he, pleases 'about the 
Agency and its operations. · Relying on 
a,secrecy agreement signed by Marchetti 
when he became an employee of the 
Agency and on a secrecy oath signed by 
Marchetti when he resigned from the 
Agency, the District Court ordered Mar­
chetti to submit . to the Agency thirty 
days in· a·dvance of release to any. person 
or corporation, any writing, fictional or 
non-fictional, relating to the Agency or 
to intelligence and ordering him not to 
release any writing relating tci the 
Agency or fo intelligence without prior 
authorization from the Director- of Cen­
tral Intelligence or from his· designated 
representative. Marchetti was also or­
dered to return any . writing or other 
property of the Uni~d States he had ac­
quired while employed by the Agency. 

We affirm the substance of the_ ~eci­
sion below, limiting the ·'ord~r,_ hQW;ever 
to the language of the secrecy . agree­
ment Marchetti signed when he joined 
the Agency. We find the ccmtract ,con­
stitutional and otherwise reasona.Qle' and 
lawful. .. 

This action was initiated on Aptil ·18, 
1972, when' "the United States: w~s -~rart­
ed an ex parte ~mporary restra,mng or­
der against Marchetti by the ,: District 
Court. A hearing was set for April ~8, 
1972, · on the Government's niotioil :for a 
preliminary injunction. On: iifr~l 21, 
1972, Marchetti moved _ to have . the Dis­
trict Court dissolve the · temporary re­
straining order. After· that motion had 
been denied, an interlocutory appeal pur­
suant to 28_ U.S.C. § 1292(b);wa:s sought 
in this court. After oral argument, this 
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panel denied the request for an interloc­
utory appeal and for writs of mandamus 
and prohibition, but directed the United 
. States not to interfere with prospective 
witnesses for Marchetti. Counsel for 
Marchetti subsequently sought a post­
ponement until May 14, 1972 of the 
hearing on the preliminary injunction. 
In granting this postponement, the Dis­
trict Court ordered the trial on the mer­
its consolidated with the hearing on the 
motion ·for the preliminary. injunction. 
The trial, held on May 15, was followed 
on May 19, 1972 by the District Court's 
Memorandum Opinion and Order grant­
ing the injunction sought by the United 
States. 

I. The -relevant provisions of the agreement 
are: 

"SECRECY AGREEMENT 
1. I, Victor L. Marchetti, understand 
that by virtue of my duties in the Cen­
tral Intelligence Agency, I may be or 
have been the recipient of information 
and intelligence which concerns the 
present and future security of the 

· United States. This information and 
intelligence; together with the methods 
of collecting and handling it;· are clas­
sified according to security standards 
set by the United States Government. 
I have read and understand the pro­
visions of the espionage laws, Act of 
June 25, 1948, as amended, concerning 
the disclosure, of information relating 
to the National Defense and I am fa­
miliar with the penalties provided for 
violation thereof. 
2. I acknowledge, that I do not now, 
nor shall I ever possess any right, in­
terest, title or. claim, in or to any of 
the Information or intelligence or any 
method of collecting or handling it, 
which has come or shall come to my at­
tention by virtue of my connection with 
th~ Central Intelligence Agency, but 
shall always recognize the property 
right of the United States of America, 
in and to such matters. 
"3. I do solemnly swear that I will 
never divulge, publish or reveal either 
by word, conduct, or by any other means, 
any classified information, intelligence 
or knowledge except in the perform­
ance of my official duties and in accord­
ance with the laws qf the United States, 
unless specifically authorized in. writ­
ing, in each case, by the Director of 
Central Intelligence or his authorized 
representatives.. • • • " 
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Marchetti was an employee of the 
Central Intelligence Agency · from Octo­
ber 3, 1955 until he resigned effective 
September 5, 1969. The positions he 
held included the 'post of Executive As-· 

sistant to the Deputy Director. _When 
he joined the. Agency, he signed a 'secre­

cy agreement promising not to _ divul~e 
in any way any classified information, 
intelligence or knowledge, except _ in the 
performance of his official duties, unless 

specifically a~thorized in writing by the 
Director. or his authorized representa­
tive.1 Marchetti also signed a· secrecy 

oath when he resigned from the Agency 
in 1969.ll 

2. The relevant provisions of the oath are : 
"SECRECY OATH 

I, ____ _, am about to terminate 
my association with the Central Intel­
ligence Agency, I realize· that, by vir­
tue of my duties with that Agency, 
I have been the recipient of information 
and intelligence which concerns the pres­
ent and future security of the United 
States of America, I am aware that 
the unauthorized disclosure of such in-
. formation is prohibited J>y the .. Es-
. pionage Laws (18 USC secs. 793 and 
794), and by the National Security Act'· 
of 1947 which specifically requires . the 
protection of intelligence sources and 
methods from unauthorized disclosure. 
Accordingly, I SOLEMNLY SWEAR, 
WITHOUT MENTAL RESERV A-

. TION OR PURPOSE OF EVASION, 
AND ;IN THE ABSENCE OF .DU­
RESS, AS FOLLOWS: 

1. I will never .divulge, publish, or re-
' veal by writing, word, conduct, or oth­

erwise, any information relating to the 
national defense and_ security ,and par- · 
ticularly information of this nature re­
lating to intelligence sources, methods 
and operations, and specifically Central 
Intelligence Agency operations, sources, 
methods, personnel, fiscal data, or securi• 
ty measures to anyone, including but 
not iimited to, 'any future governmental · 
or private employer, private citizen, 
or other Government employee _ or of­
ficial without the express written con~ 
sent of the Director of .Central Intel- _ 
ligence or bis authorized representative. 

• • • • • 
3. I !lo not have any documents or 

materials in. my possession, classified 
or unclassified, which are the property 
of, or in custodial responsibility of· the 
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After his resignation,.'. Marchetti pub­

lished a novel, entitled The Rope Dancer 
concerning an agency called the "Nation­
al Intelligence Agency." Marchetti has 
also published an article in the April 3, 
1972 issue of the magazine,,.The Nation. 
Entitled .. "CIA: , The .President's Loyal 
Tool," the article criticized some policies 
and practices of the Agency .. In March, 
1972, · Marchetti submitted to Esquire 
magazine and to six. other :pub.lishers an 
article in which he reports some of his 
experiences . as an agent. According to 
the United States, this article contains 
classified information concerning intelli­
gence sou:rces, methods. and . operaiions. 
Marchetti has appeared on television and 
radio shows and has given interviews to 
iiie press. He has.· submitted to a· pub­
lishing house an outline of a book ,.he 
proposes· to wrjte about his in~lligence 
experiences. 

I 

. Jurisdiction 

[1, 2] Jurisdiction arises from the 
presence of the United States as a party. 
28 U.S.C. § 1345. "The government can 
sue even if there is no specific authori­
zation. In .such cases, however, it .must 
~ave 11ome jnterest to be vindicated suf­
ficient to give it standing." C. A 
Wright, Federal Courts 68 (2d . ·ed. 
1970), ~h. 3, § 22. Standing arises from 
the government's interest in protecting 
the national security, 3 · 

II 
; ' ' 

The Freedom of Speech and of the J>ress 
are not Absolute , · 

Marchetti claims that the present in­
junction is barred by the Supreme· Court 

Central Intelligence .Agency,, having 
. come into my possession as a · result of 
my duties with the Central· Intelligence 
Agency, or otherwise. • • • " 

3. Cf. In re Debs, 158 U.S. 564, 584, .15 
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S.Ct. 000, 906, 39 L.Ed. 1092, 1102 : 
"-Every government, entrusted, by the 
very terms of its being, with powers 
and duties to be exercised and dis­
charged for the general welfare, has a 

466 F.26-83 

decision in the Pentagon Papers case be­
cause the Government has failed to meet 
the very heavy• burden against any sys­
tem of. prior restraints on expression. 
New York Times Co. v. United ,States, 
403 U:S. 713,: 714, 91 S.Ct. 2140, 29 L. 
Ed.2d 822. 

ta, 4] We readily agree with Mar­
chetti that the First Amendment ,limits 
the extent to which the United States, 
contractually . or otherwise, may impose 
secrecy requirements upon its employees 
and enforce thelll with.a system of prior 
censorship. 'Jt. precludes such restraints 
with respect to information which hi un­
classified or officially. disclosed,. but we 
are here concerned wfth secret informa­
tion touching upon· the national defense 
and· the conduct of foreign affairs, ac­
quired by Marchetti while in a position 
of trust and confidence· and contractual­
ly bound to respect_it; 

In order to protect freedom of speech 
and of the press, the. first Amendment 
has been 'applied beyond ·· its express 
terms, which were directed solely. to 
Congress: 

· ''The :first amendment provides that 
· 'Congress shall make no law * · * * 
abridging the freedom * * * ... of 
the press,' and there has been conimOii 
disposition to apply the amendment to 
the Executive and the <courts as· well. 
[Citing: Joint Anti-Fasdst Refugee 
Comm. v. McGrath, 341 U.S. 12'3, 
143 [-144; 71 set. 624, 91> L.Ed. 817] 
(Black, J., concurring), 199 [, 71 s;ct. 
624] (Reed,· J., · dissenting) (1951); 

.. Watkins v .. United States, 354 U.S. 
178, 188 [, 77 S.Ct. 1173, 1 L.Ed.2d 
1278] (1957); West Virginia [State] 
Bd. of Educ. v. Barnette, . 319 U.S. 

right to apply to its own 'courts fol' any 
proper assistance in· the exercise of the 
one and the discharge of the other, and 

' it is no sufficient answer to its appeal 
· to one of those courts that it has no 
pecuniary interest in the matter. The 
obligations which it-is under to promote 

., the 'interest of all, and to :prevent the 
wrongdoing of one resulting in injury 

· to the general welfare, is often ·of itself 
sufficient to give it a standing in court." 
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624, 642 [, 63 S.Ct. 1178, 87 L.Ed. 
1628] (1943). See also Beauharnais 
v. Illinois, 343 U.S. 250, 386 [, 72 S. 
Ct. 725, 96 L.Ed. 919] (Douglas, J.; 
dissenting) (1952); Reid v. Covert, 

354 U.S. 1, 17 [; 77 S.Ct. 1222, 1 L. 
Ed.2d 1148] (1957).] But the import 
of the first amendment is as uncertain 
and undefined in regard to the free­
dom of the Press as ·· to the other 

rights and freedoms that it protects, 

and, indeed, the courts have had far 
fewer. occasions t6 define. the freedom 

. of the Press, than, say, freedom of 
• speech." ... Henkin, The Right to Know 

and the Duty to Withhold: The Case 
of the Pentagon Papers, 120 U.Pa.L. 
Rev. 271, 277 (1971). 

(5, 6] Nonetheless, "(f]ree speech is 

not so absolute or irrational a conception 

· as to imply paralysis of the means for 

ef'.f ective protection of all the freedoms 

11ecured by the Bill of Rights." Bridges 

v. California, 314 U.S. 252, 62. S.Ct. 190, 

86 L.Ed. 192 (Frankfurter, J., dissent­
ing).' In applying the First Amend­

ment to actions taken by the judi­

cial and executive branches, the Supreme 

Court has followed a flexible approach. 

As Mr. Justice Brennan wrote in Roth v. 

United States, 354 U,S. 476, 483, 77 S. 

Ct. 1304, 1308, 1 L.Ed.2d 1498, 1506: 
"[I]t is apparent that the· uncondi­

tional phrasing of the First Amend­
ment was not intended to protect ev­
ery utterance. This phrasing did not 

prevent this. Court from concluding 

. that libelous utterances are not within 
the .area of constitutionally protected 

>speech. Beauharnais v. Ill., 343 U.S. 

250,. 266, 72 s.ct. 725, 735, 96 L.Ed. 
919. At the time of the adoption of 
the First Amendment, obscenity law 

4. "Because .freedom of public expression 

alone assures the unfolding of• truth, 

it is indispensnble to the democratic 

. process. But even that freedom is not 

an absolute and is not predetermined. 

By a doctrinaire overstntement of its 

scope and by giving it an illusory ab­

solute appearance, there is -danger of 

thwarting the free choice and the re• 
sponsibility. of exercising it which are 

basic to a democratic society." 
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was not as fully developed as libel law, 
but there is sufficiently contempora-

. neous evidence to show that obscenity, 
too, was outside the protection intend­

. ed for speech and press." 

· (7) Threats and bribes are not pro­

tected simply because they · are written 

or spoken ; · extortion is a crime although 

it is verbal. The Supreme Court has 

also upheld the Labor Board's attempt to 
protect employees from spoken coercion 

by employers. NLRB v. Gissel Packing 

Co., 395 U.S. 575, 616-619, 89 S.Ct . 

1918, 23 L.Ed.2d 547. The "government 
might prevent actual obstruction to its 

recruiting service or the publication of 
the sailing dates of transports or the 
number and location of troops." Near v. 

Minnesota, 283 U.S. 697, 716, 51 S.Ct. 

625, 631, 75 L.Ed. 1357, 1367. Cf. Penn­
sylvania v. Nelson, 350 U.S. '497, 76 S. 

Ct. 477, 100 L.Ed. 640. This flexible ap­

proach toward the executive and judicial 

branch is warranted not only because 

they are omitted from the express lan­

guage of the First Amendment, but also 

because they lack legislative capacity to 

establish a pervasive system of censor­
ship. This case itself illustrates the 

point that the executive and judicial 

branches proceed on a case by case ba­

sis, the executive branch being' depend­

ent on the judiciary· to restrict unwar­

ranted disclosures. 
An earlier case upholding· a · gover~­

ment request to enjoin publication in• 

volved the Valachi papers, written while 

Valachi was in prison. The United 

States brought an action to obtain a per­

manent injunction requiring Maas, the 

editor of Valachi's manuscript, to com­

ply with a· "Memorandum of Under­
standing" which. required the approval 

Bridges v. California, 314 U.S. 252, 

293, 62 S.Ct. 190, 268, 86 L.Ed. 192, 219 
(Frankfurter, J., dissenting) .. See also 

Nenr v. Minnesota, .283 U.S. 697, 708, 51 
S.Ct. 625, 628, 75 L.Ed. 1357, 1363, "Lib­

erty of speech, and of the press, is · * , * * 
not an absolute right, and the state · may 

punish its abuse." 
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pf the man~scr,ipt. by ;th.e Department of reasonably be thought to be inconsistent 
,Justice prior to .. publication or dissemi- with th,e nati-0nal interest. 
nation .. Tlie parties entered this ,agree- The Supreme Court recognized .. the 
. ment· because the·. Attorney General had need for. secrecy .in government in Unit­
promulgated, pur~uant to 18 U.S.C., §§ ed States v. Curtiss-Wright . Export 
4001, . 4042, a regulation that no nianu- Corp., 299 U:S. 304, 320, 57 S.Ct. 216, 
script prepared by a .federal prisoner 221, 81 L.Ed. '255, 263 where i.t said that 
should be approved for publication "if it the President . . . 
deals with ,the life history or the crimi- ' "hlIB his confidential sources 'of inf or-
nal career of the, writer:" Valachi and ··mation. ,He has his agents in the 
his attorney had signed the Memoran- form ·of diplomatic, consular. and other 
dum but Maas had not, signing instead officials.. Secrecy in .respect of infor-
another agreement to which the Depart- mation gathered by them may be 
ment of Justice was not··a party. The , highly, nec.essary, and the premature 
District Court granted the United States . dfaclosure of it productive of harmful 
a preliminary· injunction which was up- , results." . . ·· 
held by the Court of Appeals based on · A similar vie~ was expressed in Chi­
the broad . discretion of .the District .cago & Southern Air Lines, Inc .. v. Wa­
Court in consideri~g preliminary injunc- terman, Steamship Corp., 333 U.S. 103, 
tions .. Maas y,,U)1ited States, 125 U.S. lll, 68: S.Ct. 431, 436,· 92 L.Ed.·;(i68, 
,App.D.C. 251, 371 F.2d 348. • 576: 

This Court, recently granted the gov­
,ernment declaratory.·· relief '· against• . a 
newspaper,publisher who had published 
,a racially discriminatory. advertisement 
Jor the· rental of ,a room in 11 private 
house, in ·· violation ·of• the 1968 · Civil 
Rights Ad. · The. Court· denied the de-
fendant's claim •that freedom of•' the 
press ·was ,,being ,,abridged, , concluding 
that the act affected the press only in a 
commercial context and· not in the dis­
semination of ideas.,, United ;,States v. 
Ilunter, 4 ,Cir., 459, F.2d,_205, 211-213. 

[,'. 

· III · .: 
, ... •" i , I 

:The 
0

Gove~meni'has i Rio.ht to Secrecy 
",[8, 9] Gathering intelligence infor­
mation and the other activities of the 
Agency,·' including clandestine .affairs 
against other nations, are. all within the 
:President's· constitutional responsibility 
for the . security of the 'Nation as the 
Chief Executive and as Commander in 
Chief of our Armed forces. Const.,. art. 
II, § 2'. • Citizens have :the right to cri.ti­
cize the. conduct' of. our foreign affairs, 
but the Government also has. the right 
and the.duty to strive for internal secre­
cy about the conduct of governmental 
affairs· in areas bl' which disclosure may . ' 
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"The President, · both as Commander­
r-, in-Chief and as'the Nation's organ for 

foreign affairs; · has 'available intelli­
gence services whose reports are not 

,· ·and ought'not to be· published to the 
• · \vorld." ' ·.•. 

_; In another case 'the goyernm~nt' was 
granted' an injunction to enforce an 
agreement with a.prjvate contractor who 
claimed the right to divulge .the details 
of ,a.torpedo. to other -potential custom­
ers. In E. W. · Bliss Co. v .. · United 
,States, 248 U.S. 37, 46, 39 S.Ct. 42, 45, 
63 . L.Ed. 112, , 118, the Supreme Court 
quoted :with approval from the opinion 
of the .Second Circuit in that case: 

" 'The nature of the services rendered 
·· was such that secrecy might almost be 
·' implied. · It is difficult. to imagine a 
nation giving •to one' of its· citizens 
contracts to manufacture implements 

-·' necessary to the' national defense and 
permitting that citizen to disclose the 

·· · construction of such implement or sell 
it to another nation. The very nature . 
of the service makes the construction 
urged by the defendant untenable.' " 
• • J • ·:· " 

[10] Although the First Amendment 
protects criticism of the g~vernment, 
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nothing in the Constitution requires the 
government to divulge information: · 

·. . . 
"From our national beginnings; the 
Government of the United States has 
asserted the right to conceal and, 
therefore, in prac~ical effect not to let 
the people know. Secrecy governed 
the deliberations in Philadelphia in 
1787. Some need for secrecy was ex­
pressly recognized in the Constitu­
tion: in providing for public.ation of a 

. journal of each House of Congress, it 
excepted 'such parts as may in their 
judgment Fequire secrecy.' The occa­
sional need for secrecy underlay some 
of the dispositions of the Constitu­
tion: the power to conduct foreign re­
lations was given to the Executive 

, rather than to Congress, and a ·part in 
making treaties to the less numerous 
Senate rather than to the House. 
Presidents from Washington to Nixon 

.· have asserted 'executive privilege' to 
withhold information from Congress. 
Aqd Congresses and congressional 
committees have recognized . the 
'right,' the propriety, the need for 
some executive nondisclosure, even to 
them:' since 1791 Congress; in re­
questing reports from Executive De­
partments, has asked the State · De­
partment to report only what in the 

' President's judgment was 'not incom­
. patible · with ·. the public interest.' 
Modern Congresses· have recognized 

··the 'Executive's classification · system 
arid provided for its enforcement, to 
some extent by criminal · penalties. 
The .Supreme Court, too, has repeated­
ly r~cognized the need for some secre­
cy in executive activities. For its 
own part, Congress has often claimed 
the need to conceal: the Senate in 
particular ( especially in executive ses­
sion), and committees and subcommit­
tees of both Houses, have often main­
tained secrecy. The courts, too, often 

5 .. Cf. 5 U.S.O, . § M2(b)(l) exempting 
from mandatory disclosure under the 
Freedom of Information Act "matters 

· ··• * * . specifically required by Execu­
tive Order to be kept secret in the inter­
est of national defense or foreign policy 

AMERICAN 
pVERSIGHT 

insist on the confidentiali(v of deliber­
ations in the jury room or in judicial 
chambers. The most confidential pro­
ceeding in all of government is proba­
bly the conference of the Justices of 
the Supreme Court." Henkin, The 
Right to Know and the Duty to With­
hold: The Case of the Pentagon Pa­
pers, 120 U.Pa.L.Rev. 271, 27S.:-74 
(1971).11 ' 

IV 
Secrecy Agreements witk Employees 

Provide a Reasonable Means for 
(i-01Jernment Agencies to· Protect In­
ternal Secrets 

[11) Congress has imposed on the 
Director of Central Intelligence the re­
sponsibility for protecting intelligence 
sources and methods. 50 U.S.C. ·§ 
403(d)(3). In attempting ·to comply 
with this duty, the Agency requires its 
employees as a condition · of employment 
to sign a secrecy agreement, and such 
agreements are entirely appropriate to a 
program in implementation of the con­
gressional . direction of secrecy. Mar­
chetti, of course, could have refused to 
sign, but then he would not have been 
employed, and he would not have been 
given access to the classified informa­
tion he may·now want to broadcast. 

Confidentiality inheres in the situa­
tion and the relationship of the parties. 
Since information highly sensitive to the 
conduct of foreign affairs and the na­
tional defense was involved, the law 
would probably imply a secrecy agree­
ment had there been no formally ex­
pressed agreement, but it certainly lends 
a high· degree of reasonableness to the 
contract in its protection of classified 
information from unauthorized disclo­
sure. 

[12] '· .Moreover, the · Governmetit's 
need for secrecy in· this area lends justi-

* * · *." Executive Order 10501. has 
established a system of classifying• docu­
ments ~ "Top Secret", "Secret" or 
"Classified" depending on the effect of 
disclosure on the national defense and 
the conduct of the nation's affairs. 
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. ·fication ,to a system of prior restraint 
· against . disclosure by employees and 
• former employees of classified informa­
·, tion obtained during the course of em­
.. ployment. One may speculate that ordi­
.. nary criminal sanctions might suffice to 
-prevent unauthorized disclosure of · such 
information, but ,the risk of harm from 
disclosure is , so great and maintenance 
of the confidentiality of the information 

_ so _necessary that greater and more posi­
tive assurance is warranted. . Some 
prior restraints in some circumstances . are "ip.provable of course: See Freedman 
'y.' Maryland,· 380 U.S. 51, 85 S.Ct. 734, 
'13 L.~d.2d_ 649. . . -

V 

Marcketti'.s Rights 
. , [13-15] , As we have said, however, 

iMarchetti by accepti:ng employment with 
. the CIA .and by signing a secrecy agree-
ment did not surrender his First 
Amendment right of free speech. The 
~gfeement is enforceable only because it 
is not a· vi_olation of those rights. We 

. v.r_ould decline enforcement of the secrecy 
·oath· signed when he left the employment 
of the CIA to the extent that it purports to prevent disclosure· of unclassified in-

_ formation, for, to that extent, the oath 
·''would be in .contravention of his First 
Amendment rights.• 

·. '[16] Thus M~rchetti retains the 
.. right ,to .speak and write about the CIA 
, and its .operations, and to criticize it as 
-any other citizen may,. but he may not 
.disclose classified information ,obtained 
.. by him during the course of his emp~oy-
ment which is not already in,th~rPU~}ic 

.. domain. ,,. i; ;:~• [,;: 

[17] Because we are dealing with I a 
prior restraint upon speech;: 1we"thhik 
~h~t the CIA must act promptly ,to ai>:. 
prove or disapprove any material,:which 
,may be 'submitted to it by

1 

:Marchetti. 
,Undue delay would impair .the'' ~eas<>n­
. al>leness of the restraint, .~nd th~t ,rea~ 

6.' The~ was no apparent consideration for , 
the secrecy oath, so that it would be, 

·' generally; unenforceable on that ground. 
· The oath has the support of the moral , 
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sonableness is to be maintained.·. ,if the 
restraint is to be enforced. ·We should 

. think that, in all events, the maxjmum 
period for responding after the submis­
sion of material for approval should not 
exceed thirtr; days. . ' 

[18] Furthermore, since • First 
Amendment rights are involved, we 
think Marchetti would be entitled to ju­
dicial review of .any action by the CIA 
disapproving publication of the material. 
Some such review would seem essential 
to the enforcement of the prior restraint 
imposed upon Marchetti and other form­
er employees. See Freedman v. Mary­
land, 380 U.S. 51, 85 S.Ct. 734, 18 L.Ed. 
2d 649. Because of . the sensitivity of 
the area and confidentiality of the rela­
tionship in which the ·information was 
obtained, however, we find no reason to 
impose the . burden of obtaining Judicial 
review upon the,.CIA. It ought to 'be on 
Marchetti. 

Indeed, in most instances, .there. ought 
to be no practical reason for judicial re­
view .since, because of its limited nature, 
there would .be only narrow areas for 
possible, disagreement. 

[19, 20] The Constitution in Article 
II§ 2 confers broad powers upon the 
President in the conduct of relations 
with foreign states and in the . conduct 
of the national defense. The CIA is one 
of the executive agencies whose activi­
ties are closely related to the conduct of 
foreign affairs and to the national de­
fense .. Its operations, generally, ~re an 
executive function beyond the cont:rolof 

·the judicial power. If in the conduct;of 
its operations the need for. see:recy ,re­

'quires a system of classification of docu­
ments and information, the. process , of 

. classification is part of the ~:x:ecutive 
,function beyond the scope of judicial re-'. 
,view. See Oetjen Y. Central! l,eather: 
;Co., 246 U.S. 297, 38 S.Ct. ,809, i62'. L;Ed. ! 
726; United States v. Belmont, 301 U.S.· 
324, 57 S.Ct. 758, 81 L.Ed. 1134 ; Zemel 

force underlying solemn ~aths, but it 
added nothing to the Government's ar­
senal of legal rights in the context· of 
this proceeding. 
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v. Rusk, 381 U.S. i, 85 S.Ct. 1271, 14 L. 

Ed.2d 179. 
There is a practical reason for avoid­

ance of judicial review of secrecy classi­

fications. The significance of one item 

of information may frequently depend 

upon knowledge of many other items of 

information. What may seem trivial to 

the uninformed, may appear of great 

moment to one who has a broad view of 

the scene and may put the questioned 

item of information in · its proper con­

text. The courts, of course, are ill­

equipped to become sufficiently steeped 

in foreign intelligence matters to serve 

effectively in the review of secrecy clas­
sifications in that area. 

[21] _ Information, though classified, 

may have been publicly discfosed. If it 

has been, Marchetti should have as much 

right as anyone else to republish it. Ru-

-mor and speculation are not· the equiva­

lent of prior disclosure, however, and 

the presence of that -kind of surmise 

should be no reason for avoidance of re­

straints upon confirmation from one in 

a position to know officially. ' 

[22] The issues upon judicial review 

would seem to be simply whether or not 

the information was classified and, if so, 

whether or not, by prior disclosure, it 

had come into the public domain. 

VI 

Conclusio-n 

For the stated reasons, our conclusion 

is that the secrecy agreement executed 

by Marchetti at the commencement of 

-his employment was not in derogation of 

Marchetti's constitutional rights. Its 

provision for submission of material to 

the CIA for approval prior to publica­

tion -is enforceable, provided the CIA 

acts promptly upon such submissions 

and withholds approval of publication 

only of information which is classified 

and which has not been placed in the 

public domain by prior disclosure. 

Generally, therefore, we approve the 

injunctive order issued by the Dis_trict 

Court. The case will be remanded, how-
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ever, for the purpose of .revising the or­

der to limit its reach to classified infor-

·mation and for the conduct of such fur­

ther proceedings as may be necessary if 

Marchetti contends that th·e CIA wrong­

. fully withheld approval of the ,publica­

tion of any information under the stand­

ards we have laid down. 

Affirmed and remanded: 

CRAVEN, Circuit Judge (concur­

ring): 
I agree that "[t]he conduct of the for­

eign relations of our government is' com­

mitted by the Constitution to the execu­

tive and legislative-'the political'-de­
partments of the government, and the 

propriety of what may be done in the 

exercise of this political power is not 

subject to judicial inquiry or decisfon." 

Oetjen v. --Central Leather Co., 246 U.S. 

297, 302, 38 S.Ct. 309, 311, 62 L.Ed. 726, 

732 (1917). 

I concur in the opinion of the court ex­

cept for the statement that tlie classifi­

cation of documents and information by 

. the executive is not subject to judicial 

review; Beca:use the national ·security 

may be involved and because of the ex­
pertise of the executive, I would resolve 

any doubt about the reasonableness of a 

classification in favor of the govern­

ment. If the burden were put upon one 

·who assails the classification, -and surely 

it ought to be, much of the difficulty en­

visioned in the court's opinion would 

presumably disappear. Indeed, I would 

not object to a presumption of· reason­

ableness, and a requirement that the as­

sailant demonstrate by clear and -con­

vincing evidence that a classification is 

arbitrary _and capricious before it may 

be invalidated. 

·But however difficult the adjudication 

cif the reasonableness of a secrecy classi­

fication, I cannot subscribe to·~ flat rule 

that it may never be attempted. · The 

"right to know" is in a period of gesta­

tion. I think that the people will in­

creasingly insist upon'. knowing what 

their government is doing and that, be­

cause this knowledge is vital to govern-



DOJ-CIV-20-2479-A-000099

HARRIS v. TURNER 
Cite as 466 F.2d 1319 (1972) 

· 1319 
ment by the people, . the "right to know" 
will grow. . I am not yet ready to fore­
close any inquiry into whether or not se­
crecy classifications are reasonable. To 
protect, those that are does not require 
that we also protect th~. frivolous and 
the absurd. · ·· 

Other than my doubt about the insula­
tion of a classification system from ju­
dicial review, I fully concur in the opin­
ion of the court. 
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Harold HARRIS, Plafntlff.Appellee, 

~-
John TURNER, Warden of the Utah 

· State Prison, Defendant- . 
Appellant. 

No. 72-1800. 

United States Court fof Appeals; 
Tenth Circuit. 
Sept. 21, 1972. 

Petition.for federal habeas corpus by 
state ·prfsoner.· The United States Dis­
trict Court for the District of Utah, Cen­
tral ,Division, Willis W. Ritter, Chief 
Judge, granted petition, and warden of 
state prison appealed. The Court of 
Appeal~, Orie L. PJ;tillips, Circuit Judge, 
· held that fact that state prisoner did not 
have counsel present at time lineup was 
conducted by state authorities was not 
violative of any constitutional right for 
. which he could obtain relief by way of 
federal habeas corpus, where, .at time of 
lineup, prisoner had not been charged by 
information, complaint, or any other 
f.ormal a~c\lsation, and was required only 
. to exhibit his physical characteristics, 
and was not required to disclose any 
knowledge that he might have or provide 
state with evidence of a testimonial or 
· communicative character. · · · 
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Remanded with instructions. , 

1. Crlmlnal Law e=339 , 
Where evidence clearly .established 

that clothes state prisoner wore. in line­
up, held very shortly after ,tie was ar­
rested, were .same clothes .he was wear­
ing when ~e. was with person who testi­
fied for state as to events earlier in 
evening, and that he wore such clothes 
continuously thereafter until · he retired 
at a late hour at a motel, which, if true, 
meant . that prisoner ·was wearing such 
clothes when alleged offenae was commit­
ted at motel, and victim gave testimony 
in nature of comparisons that jacket and 

. shirt worn by prisoner at lineup was 
.same as jacket and shirt she saw on man 
wlio allegedly committed offense, it was 
not error to · require prisoner· to wear 
same clothes in lineup that he was wear­
ing when alleged offense was committed. 

2. Habeas Corpus e=45.2 ( 4) ·. 
Fact that state prisoner. did not have 

counsel pre~ent at time lineup was con­
. ducted by state. authorities was not .vio­
lative of any constitutional right for 

• Whicµ he co,uld obtain relief by way of 
federal habeas corpus, where, at time 
of lineup, prisoner had not been charged 
by information, complaint, or any other 
foI1I1al accusation, and was required only 
to exhibit his. physical characteristics, 
and was not required to disclose any 
knowledge that he might have or pr~vide 
state with evidence of a testimo~ial 
or communicative character. U.S;C.A. 
Const;. Amends. 6, 14. 

.. 
JI. Don Sharp, Ogden, Utah, for plain­

tiff-appellee. 
David R. Irvine, Asst. Atty. Gen., 

-State of Utah (Vernon B. Romney, Atty . 
Gen., and David S. Young, Chief Asst. 
Atty. Gen., State of Utah, on the brief), 
for defendant-appellant.,. 

Before PHILLIPS, SETH and .Mc­
WILLIAMS, Circuit Judges . 

ORIEL. PHILLIPS, Circuit Judge. 
Harris 'was charged with.and tried and 

found guilty of the offenses of rape, 
robbery, and second degree kidnapping 
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