U.S. Department of Justice

Civil Division

Washington, DC 20530

Via Email March 2, 2021
Mr. Austin Evers Request No.  145-FOI-17488
Executive Director ES:HDK

American Oversight
1030 15t Street, NW
Washington, DC 20005

fola(@americanoversight.org
Dear Mr. Evers:

This is the response of the Civil Division, Department of Justice to your Freedom of
Information Act request for records concerning communications between specific DOJ officials
and Stephaniec Winston Wolkoff or anyone serving as her representative. This Office received
your request on October 6, 2020.

The Civil Division located 1,402 pages responsive to your request. Ninety-nine pages are
released to you in full and one page is released to you in part. One thousand three hundred two
pages are withheld in full

The Civil Division withheld certain information because it is protected from disclosure
under the FOIA pursuant to:

e 5U.S.C. § 552(b)(5), which concerns certain inter- and intra-agency communications
protected by the deliberative process privilege, the attorney work-product privilege,
and the attorney-client privilege; and

e 5U.S.C.§ 552(b)(6), which concerns material the release of which would constitute a
clearly unwarranted invasion of the personal privacy of third parties.

For your information, Congress excluded three discrete categories of law enforcement
and national security records from the requirements of the FOIA. See 5U.S.C. § 552(c). This
response is limited to those records that are subject to the requirements of the FOIA. This is a
standard notification that we give to all our requesters. You should not take it as an indication
that excluded records do, or do not, exist.

You may contact our FOIA Public Liaison at202-514-2319 for any further assistance and
to discuss any aspect of your request. Additionally, you may contact the Office of Government



_D-

Information Services (OGIS) at the National Archives and Records Administration to inquire
about the FOIA mediation services they offer. The contact information for OGIS is as follows:
Office of Government Information Services, National Archives and Records Administration,
Room 2510, 8601 Adelphi Road, College Park, Maryland 20740-6001, e-mail at ogis@nara.gov;
telephone at 202-741-5770; toll free at 1-877-684-6448; or facsimile at 202-741-57609.

If you are not satisfied with the Civil Division’s determination in response to this request,
you may administratively appeal by writing to the Director, Office of Information Policy (OIP),
United States Department of Justice, 441 G Street, NW, 6t Floor, Washington, DC 20530-0001,
or you may submit an appeal through OIP's FOIA STAR portal by creating an account on the
following website: https://foiastar.doj.gov. Your appeal must be postmarked or electronically
transmitted within 90 days of the date of my response to your request. If you submit your appeal
by mail, both the letter and the envelope should be clearly marked "Freedom of Information Act
Appeal."

Sincerely,

pk 4 Zw

Hirsh D. Kravitz
Senior Supervisory FOIA Counsel
Office of FOIA, Records, and E-discovery



From: Perkins, Paul R. (CIV)_

Sent:

To: pavs e rv) [
Subject: FW: Correspondence from the Acting Assistant Attorney General of the Civil Division,

U.S. Department of Justice
Attach: Correspondence.pdf

From: Perkins, Paul R. (CIV)
Sent: Wednesday, July 15, 2020 7:36 PM
To: Ireisner@paulweiss.com

Cc: lizmcnamara@dwt.com
Subject: Correspondence from the Acting Assistant Attorney General of the Civil Division, U.S. Department of Justice

Please see the attached correspondence from the Acting Assistant Attorney General of the Civil Division, U.S.
Department of Justice.

Paul Perkins

Chief of Staff & Special Counsel

Civil Division

United States Department of Justice

DOJ-CIV-20-2479-A-000001



KAsOwITZ BENSON TORRES LLP

1633 BROADWAY ATLANTA
NEW YORK, NEW YORK 10019 HOUSTON
Marc E. KasowiTz LOsS ANGELES
DirecT DiaL: (212) 5O6-1710 (212) 506-1700 MIAMI
DIRECT Fax: (212) 835-5010
MKASOWITZEKASOWITZ.COM FAX: (212) 506-1800 NEWARK
SAN FRANCISCO
SILICON VALLEY
WASHINGTON DC
July 8, 2020
BY EMAIL

Stephanie Winston Wolkoff
WIS Media Partners, LLC
1046 Princeton Drive, #111
Marina Del Rey, CA 90292

Veronica Jordan

Executive Vice President and General Counsel
Simon & Schuster, Inc.

1230 Avenue of the Americas

New York, NY 10020

Re:  Gratuitous Services Agreement between First Lady of the United States and
Stephanie Winston Wolkoff, dated August 22, 2017 (“Services Agreement”).

Dear Ms. Wolkoff and Ms. Jordan:

We represent the First Lady of the United States, Melania Trump (“FLOTUS”). We
write in response to recent reports that Simon & Schuster (“S&S”) plans to publish, on
September 1, 2020, an alleged “tell-all” book by Ms. Wolkoff, entitled Melania and Me. S&S
has asserted that the book will discuss Ms. Wolkoff’s work on the 58th Presidential inauguration
and time “navigating the White House and East Wing.” See Emily Jane Fox, Stephanie Winston
Wolkoff is Coming Out with Another Dishy Trump Tell-All, VANITY FAIR, July 6, 2020,
https://www.wionews.com/world/melania-trumps-former-aide-to-publish-book-report-311288.

We hereby give notice that publishing the book will constitute a direct breach of, and
tortious interference with, confidentiality provisions in the Services Agreement and other
applicable agreements. The Services Agreement prohibits Ms. Wolkoff from, among other
things, disclosing her work for FLOTUS and the White House Office of the First Lady, as well
as any “information furnished to [her] by the Government under this Agreement, information
about the First Family, or any other information about which [she] may become aware during the
course of performance.” Further, Ms. Wolkoff is “specifically prohibited from publishing . . .
any such information,” or “us[ing] or referenc[ing] [her] . . . services in connection with any . . .
commercial activity,” and is required to take “affirmative measures to protect the confidentiality
of the aforementioned information.”

DOJ-CIV-20-2479-A-000002



KAsOwITZ BENSON TORRES LLP

Stephanie Winston Wolkoff & Veronica Jordan
July 8, 2020
Page 2

Ms. Wolkoftf and S&S are well aware of these obligations and prohibitions. In fact, Ms.
Wolkoff admitted to the New York Times over a year ago that she is prohibited under a
nondisclosure agreement from “provid[ing] any substantive comment” regarding the 58th
Presidential inauguration. See Maggie Haberman & Ben Protess, /naugural Official Disputes
White House Account of Her Departure, N.Y. TIMES, May 6, 2019,
https;//www.nytimes.com/2019/05/06/us/politics/trump-inauguration-stephanie-winston-
wolkoff . html.

Thus, publishing the book constitutes a bad faith and willful breach of, and intentional
tortious interference with, the Services Agreement and other applicable agreements. Indeed, in
publishing this latest in a series of supposed “tell all” books as part of a malicious campaign to
attack the President and his family at every opportunity -- a campaign which Ms. Wolkoff now
seeks to join -- S&S has cast aside every legal and moral constraint.

We hereby demand that Ms. Wolkoff and S&S immediately cease and desist from any
publication of the book and from any further dissemination or disclosure of any information
covered by the Services Agreement or other applicable agreements. If Ms. Wolkoff and S&S do
not confirm to me in writing by the close of business on July 10, 2020, that they will do so, we
will take all necessary and appropriate steps to protect our client’s rights, including initiating
litigation for injunctive relief and substantial compensatory and punitive damages.

Sincerely,

Marc E. Kasowitzf #

DOJ-CIV-20-2479-A-000003



q DaViS Wrig ht %?1 Iiﬁl\c\)/c;ue of the Americas
L Tremaine LLP New York, NY 10020-1104

Elizabeth McNamara
(212) 603-6437 tel
(212) 489-8340 fax

lizmchamara@dwt.com

July 10, 2020

VIA EMAIL

Marc E. Kasowitz

Kasowitz Benson Torres LLP
1633 Broadway

New York, NY 10019
MKasowitz@kasowitz.com

Re: Melania & Me
Dear Mr. Kasowitz:

We are counsel to Simon & Schuster, Inc., and write in response to your July 8 letter to
Veronica Jordan and Stephanie Winston Wolkoff regarding Ms. Wolkoft’s book Melania & Me.

The claims asserted in your letter are groundless. Ms. Wolkoff’s manuscript was pitched
to Simon & Schuster by Ms. Wolkoff’s literary agent; our client did not induce Ms. Wolkoft to
do anything. Simon & Schuster also had no reason to believe that anything in Melania & Me
amounted to a breach of contract when it agreed to publish the book. In fact, even after receiving
your letter — which selectively quotes only a handful of short phrases from the so-called
“Services Agreement” and provides no details at all about the “other applicable agreements”
supposedly implicated here — Simon & Schuster still has no reason to believe that the book
violates any agreement between your client and Ms. Wolkoff.

My client is not a party to any such agreements and no breach of contract could be stated
against it. Nor could your client possibly show that Simon & Schuster procured the breach of
any agreement. Simon & Schuster entered into an agreement to publish the work because it
believed that Ms. Wolkoff has a unique and compelling story to tell about her years-long
friendship with Melania Trump, and that the author’s perspective and insight into the First Lady
would address issues of importance to our country. All of this, together with multiple other
infirmities, precludes a tortious interference claim. See, e.g., Huggins v. Povitch, 1996 WL
515948, at *9 (Sup. Ct. N.Y. Cnty. Apr. 19, 1996) (“The Court agrees that a broadcaster whose
motive and conduct is intended to foster public awareness or debate cannot be found to have
engaged in the wrongful or improper conduct required to sustain a claim for interference with
contractual relations.”).

DWT.QOM

4837-2720-53149.2 0050033-005174
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Marc E. Kasowitz
July 10, 2020
Page 2

Melania & Me is entitled to the full protection of the First Amendment. We have no
doubt that any effort to prevent its publication would be rejected as an unlawful prior restraint.
See, e.g., Nebraska Press v. Stuart, 427 U.S. 539 (1976) (prior restraint is universally recognized
to be “the most serious and the least tolerable infringement on First Amendment rights.”); CBS v.
Davis, 510 U.S. 1315 (1994) (Blackmun, J., in chambers) (“gagging of publication has been
considered acceptable only in ‘exceptional cases’... where the evil that would result from the
reportage is both great and certain and cannot be mitigated by less intrusive measures.”); Porco
v. Lifetime Entm’t Servs. LLC, 116 A.D.3d 1264, 1266 (3d Dep’t 2014) (vacating restraining
order against docudrama where the “broadcast would not create the type of imminent and
irreversible injury to the public that would warrant the extraordinary remedy of prior restraint”)
(emphasis added).

Finally, Simon & Schuster is not, as you allege, engaged in a “malicious campaign to
attack the President and his family.” Rather, Simon & Schuster has a long history of publishing
significant works on diverse matters of public interest by authors across the political spectrum. It
is the publisher of such works by Donald Trump, Ivanka Trump, Hillary Clinton, George HW.
Bush, Laura Bush, Jimmy Carter, John McCain, Dick Cheney, Glenn Beck and Tucker Carlson.

This letter is not a full statement of the relevant facts or law and my client reserves all its
rights and defenses.

Sincerely,

Davis Wright Tremaine LLP

Elizabeth A. McNamara

cc: Lorin Reisner, Esq.

4837-2720-5314v.2 0050033-005174
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HARTON ARRISON LLP

FRTUNE FIHANCIAL 08

[Ealchdebe]

WRITERE CINERT Disd MUMEES

(212) 373-3250

SARITER

July 10, 2020

By Email

Mare B. Kasowitz, Esg.

Kasowitz Benson Torres LLP
1633 Broadway
an Yﬂz‘k l\z‘f' 10039

Diear Mr. Basowits:

On behalf of our client, Stephanie Winston Wolkeff, I am responding to
your letter dated July &, 2020 requesting that Ms. Wolkoff cease and desist from
publication of her forthcoming book. The demands and allegations in vour letter are
unfounded and meritless. To begin, Mrs. Trump lacks standing to assert any claim under
the contracts referenced in your letier because she is not a party to those ¢ agreemaents, In
amy event, there is no basis for vour assertion that there has been a breach of contract. M.
Wolkott has complied fully with the terms of all potentially applicable agreements. With
respect to the Gratultous Servms Agreement guoted in your letter (which is inapplicable,
terminated more than two years ago and facially unenforceable), Ms. Wolkoff also has

fully satisfied its terms

DOJ-CIV-20-2479-A-000006



WORTEE, RIFEIND, WHARTON & GUARRISON LLP
Mare E. Kasowitz, Fsqg.

o

Please be further advised that any allempt to restrain Ms. Wolkoff from
publication of her book would be a violation of Ms. Wolkoffs constitutional and other
legal rights, and that Ms. Wolkoff reserves all rights with respect to conduct undertaken to
restrain the exercise of those rights or otherwise causing harm to Ms, Wolkoff

Finally, we are disappointed at the threats set forth in your letter on behalf
of Mrs. Trump direeted at our client, particularly in light of the support and contributions
that Ms. Wolkoff provided to Mrs. Trump in an effort to serve Mrs. Trump’s interests and
the national interest.

Please tesl free 1o contact mye if you have any guestions.

Very truly yours, ,

A N ey !
s e G . ,
{/ v‘“/ é"‘?’i";ﬁ"x ) V%g; “ ?\ é.{ véf‘qf}v"@

(;..O"" W £y

|2

Loriin L. Reisner

cer Elizabeth A. McNamara, Bsq.

DOJ-CIV-20-2479-A-000007



U.S. Department of Justice

Civil Division

Olffice of the Assistant Attorney General Washington, D.C. 20530

Lorin L. Reisner

Paul, Weiss, Ritkind, Wharton & Garrison LLP
1285 Avenue of the Americas

New York, NY 10019

Dear Mr. Reisner:

I'write in response to recent press reports indicating that Simon & Schuster plans to
publish, on September 1, 2020, a book by Stephanie Winston Wolkoft called Melania and Me.

As you are aware, as part of her volunteer arrangement for providing services to the
White House Office of the First Lady and the First Lady, Ms. Wolkoft' signed a Gratuitous
Services Agreement promising to protect information covered by the Agreement from disclosure.
In signing the Agreement, Ms. Wolkoft acknowledged that she “may have access to nonpublic,
privileged and/or confidential information,” and expressly agreed to “protect from inadvertent or
intentional release or unauthorized disclosure any and all information furnished to me under this
Agreement.” Furthermore, Ms. Wolkoft' acknowledged that she is “specifically prohibited from
publishing, reproducing or otherwise divulging any such information to any unauthorized person
or entity in whole or in part,” and she agreed to “take all reasonable measures to protect it from
unauthorized disclosure.”

According to press reports, Ms. Wolkoff's book appears to violate these commitments.
Portions of the book relate to “her role as the First Lady’s trusted advisor” and “her abrupt and
very public departure” from that role in February 2018. See https//www.usatoday.com/story/
entertainment/books/2020/07/07 /melania-trump-former-confidante-step hanie-winston-wolkoff
pens-book/5388770002/. See also https//www.vanityfair.com/news/2020/07/stephanie-winston-
wolkoff-book-melania (observing that the book will cover her time “navigating the White House
and East Wing”). If these reports are true, the book appears to contain government information
that Ms. Wolkoff expressly promised to not disclose.

DOJ-CIV-20-2479-A-000008



Please confirm immediately, but no later than July 17, that Ms. Wolkoff's book will not
contain any information covered by the Agreement. If you are unable to do so, the government
will pursue all available legal remedies.

Sincerely,
s/ Ethan P. Davis
Ethan P. Davis

Acting Assistant Attorney General

CC: Elizabeth McNamara
Counsel for Simon and Schuster

DOJ-CIV-20-2479-A-000009



DOJ-CIV-20-2479-A-000010




DOJ-CIV-20-2479-A-000011



DOJ-CIV-20-2479-A-000012




DOJ-CIV-20-2479-A-000013




SN F W

SEXNTE

PRI, DTG

i CHET

PR PR

(212} 373-3250 oz

MRIT IR

B10y

w8

3N

July 17, 2620

By Email

Ethan P. Davis, Esq.

Acting Assistant Attorney General

Civil Diviston, LS. Department of Justice
950 Pennsylvania Avenne N'W
Washington, DC 20530

Dear My, Davis:

On behall of cur chient, Stephanic Winston Wolkeft, T am responding to
vour letter dated July 15, 2020 regarding her upeoming book. For the reasons deseribed
below, there s no basis for the concerns raised in your letter.

First, Ms. Wolkofi has fully satisfied the terms of the Gratuitous Services
Agreement dated August 22, 2017 referenced in yvour letier. That agreement was formally
termonated by the government effective February 20, 2018, Accordingly, any
confidentiality duties imposed by the agreement terminated more than two years ago and
are presently inapplicable. See, e.g., Howard Town Ctr. Dev,, LLC v, Howard Univ., 7 F.
Supp. 3d 64, 87 0.8 (D.D.C. 2013) (statements allegedly in violation of confidentiality
provision published after termination of agreement not actionabie), vacated on other

DOJ-CIV-20-2479-A-000014



FPAUVIL, WEISS, RIFKIND, WHARTON & GARRISON LLP

b

Ethan P. Davis, Esq.

grounds, 788 F.3d 321 (D.C. Cix. 2018y, Al W, Pet Supply Co. v. Hill's Pet Prod. Div,
Colguate-Palmolive Co., 840 F. Supp. 1433, 1439 (D. Kan. 1993), amended. 842 F. Supp.
1376 (D). Kan, 1994) (“contractual duly . . . to maintain the confidentiality of the customer
information provided under the terms of the agreement . . . terminated as of [the termination
date of the contract].”™y; see alse Barton d/b/a Sterling Worldwide v. Concept Lab'vs, Inc.,
Ne. 08-CV-591-JTC, 2010 WL 502831, at *3 (W.DLNLY. Feb. 10, 20103 (contracts that do
not specify term of obligations “will not be construed to provide for perpetual
performance™) (quoting Chapman v. N.Y. Stute Div. for Youth, 546 F.3d 230, 237 (24 Cir.
20083).

Second, the vague and overbroad language in the agreement (including the
portions cited in your letter) cannot possibly be construed to prohibit publication of a book
concerning Ms. Wolkoff's friendship with Mrs. Tromp and the arc of their personal
relationship during many years. See Robert 8 Trismp v. Mary L. Trump, et al., No. 22020-
SI583, slip op. at 4 (N.Y. Bup. Ct. July 13, 2020) (“clause is so overly broad, as to he
ineffective™). Any other construction of the agreement is unreasonable and unsupportable.

Third, the confidentiality restrictions in the Gratuitous Services Agreement
are facially unenforceable under established constitutional principles. The government
may not properly use non-disclosure agreements to censor government staployees or
service providers in matlers pot involving classified information or national security
inferests. See, e.g.. McGehee v. Casey, 718 F.2d 1137, 1142-43 {D.C. Cir. 19833
{restriction must “protect a substantial goveroment interest unrelated to the suppression of
free speech”™ and must be “narrowly drawn 1o ‘restrict speech no more than is necessary o
protect the substastial government interest.”™) (eitations omitted). Your letter identifics no
substantial government interest and there is no such interest applicable heve. In addition,
there is nothing “narrowly drawn™ about the purported restrictions at issue.

For these veasons and others, there is no proper basis for any legitimate
concern by the government in connection with this matter.

Please feel free to contact me if you have any questions.

Very truly yours,

Lorinn L. Reisner

cer Elizabeth A MeNamarg, Fsq.
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Supreme Court of the Unitel g 521 1 ’2

BRI i

Ocroser Terar, 1972

Vicror L. Marcainrr,

Petitioner,

V.

UNITED STATES 0F AMERICA,
Respondent.

PETITION FOR A WRIT OF CERTIORARI TO THE
UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

Mevix .. WoLr
Sankord L, Rosex
Jorry H. T, Swarruck
American Civil Liberties
Uninn Foundation
22 Thast 40th Street
New York, New York 100106

Prmar Iikscakor
110 N. Royal Street
Alexandria, Virginia
Noraaxy Donsex
New York University
Scehool of Law
40 Washington Srpuare South
New York, New York 10012

dttorneys for Petitioner
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IN THE

Supreme Gourt of the nited States

Qcroner Trera, 1972

J\ [ T

Vicror L. Magcuerrr,

Petitioner,
V.

UNTrED STATES 0F AMERICA,

Respondent,

~<—

PETITION FOR A WRIT OF CERTIORARI TO THE
UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

Petitioner prays that a writ of certiorari issue to review
the judgment of the United States Conrt of Appeals for
the Fourth Circuit entered in this casc on September 11,
1972.

Opinions Below

The opinions of the Court of Appeals for the Fonrth
Circuit and the United States Distriet Court for the Hast-
ern District of Virginia arce unreported. They are set out
in the Appendix. infra, p. la and p. 192 respectively.

Jurisdiction

The judgment of the Court of Appeals was entered on
September 11, 1972, The jurisdiction of this Court is in-
voked pursuant to 28 U.S.C. Section 1254(1).
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Questions Presented

1. Whether an injunction which requires petifioner, a
former employee of the Central Intelligence Agency, “to
submit to the Central Intelligence Agency, for examination
30 days 1n advance of release to any person or corporation,
any manuseript, article or essay, or other writing, factual,
fietional or otherwise, which relates to or purports .to. re-
late to the Central Intelligence Ageney, intelligence, intel-
ligence activities, or intelligence sources and methods,”
which authorizes the Central Intelligence Agency to forbid
disclosure of “information which is classified and which
has not been placed in the public domain by prior disclo-
sure,” and which forbids petitioner from disclosing such
mmformation, “in any manner,” is a prior restraint forbidden
by the First Amendment.

2. Whether there is any jurisdictional basis for the caunse
of action asserted by the Executive Branch in this case.

3. Whether the degree of control exercised by the Ex-
ecutive Branch over the preparation of petitioner’s defense
denied him due process of law guaranteed by the Fifth
Amendment,

B LI

Staiement of the Case

- The defendant, Victor L. Marchetti,’ was employed by the
Central Intelligence Agency in October 1955. He resigned
from the Agency-in September 1969 having reached the
grade of GS-15. During his employment he had held a

! Petitioner is referred to throughout as the defendant.

DOJ-CIV-20-2479-A-000022
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variety of posts including that of Special Assistant to the
Deputy Director.

After his resignation, Mr. Marchetti puhlished a novel
entitled The Rope Dancer (Grosset and Dunlap 1971).
The novel revolves around an ageney ealled the “National
Intelligence Agency,” Its central plot features an employee
of the ageney who turns over ageney docinents to the
Soviet Union. Mr. Marchetti alse published an article in
e Aptil '3,°1972 i¥sue of The Nation magazine entitlad
“CIA: The President’s Loval Tool.” The article was in
general a eritical survey of some ol the CTA’s policies and
practices. During the Fall and Winter of 1971, Mr. Mar-
chetti appeared on a number of television and radio shows
and gave inferviews to the press.

On April 18, 1872, the United States initiated an action
for injunetive relief against the defendant. Without notice
to the defendant, the government filed an applieation for
a femporary restraining order hefore the Hon. Albert V.
Bryan, Jr., U.S.D.J., in the United States Distriet Conrt
for the Fastern Distriet of Virginia. Judge Bryan issued
a temporary restraining order ex parte. The summons,
complaint and the temporary restraining order were
served upon the defendant abont one hour and a half after
the temporary restraining order was issued. The T.R.O.
restrained the defendant from “discloging in anv manner

. . anv manusecript. article or essav, or other writing,
factual, fictional or otherwise. which relates or purports
to relate to the Central Intelligence Agenev, intelligence,
intellicence activities, or intelligenee sources or methods

. . without prior authorization from the Director of Cen-
tral Intelligence .. ..”
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The complaint alleged that the purpose of the action
was to secnre an order enjoining Mr., Marchetti “from
hreaching the terms and conditions of secrecy agreements
entered into by defendant while he was an employee of the
Central Intelligence Agency (hereinafter referred to as
the Ageney), which agreements constitute a contract be-
tween defendant and the Agency, by disclosing, publishing,
or otherwise revealing certain intelligence information or
"o'fthez" classified information relating to intelligence sources
and methods, and to obtain an order requiring the defendant
to submit to the Agency for examination certain writings,
in advance of their release, to insure that the information
contained therein is not eclassified in accordance with
Executive Order 10501, or otherwise covered by the terms
and conditions of the aforementioned secrecy agreements
.. .7 (Complaint, para. 3).

The secrecy agreements relied upon by the government
were signed by the defendant on Qetober 3, 1955, at the
beginning of his employment with the CIA, and on Sep-
tember 2, 1969, upon termination of his employment. These
two documents are sef out in the Opinion of the Court of
Appeals, App., infra, pp. 3a-ba.

The complaint further alleged that “Notwithstanding his
acceptance of the terms and conditions of the aforesaid
'secrecy agreements, the defendant has breached these
terms and conditions on numerous occasions by publishing
articles in which he divulged classified information cov-
ered by the terms and conditions of such agreements and
hy discussing with radio and television commentators such
classified information” (Complaint, para. 19), without au-
thority from the Director of the Central Intelligence
Agenecy (Complaint, para. 20). And, alleged the complaint
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(para. 22), ““the defendant intends to pevsist in unauthor-
tzed disclosures of intellizence sourees and methods and
other classified information covered bn the termns and con-
ditions of his secrecy agrecments.”

The complaint went on to allege thutl the defendant had
written an arficle for “a periodicad magazine with nation-
wide eirculation [hercinafter the Esquire article or “Twi-
light of the Spooks™] *which contained currently classified
information relating to sources of intelligence and the
Agency’s methods of operation, the unauthorized Jdiselosure
of which would result in grave and irveparable damage to
the national defense interests of the United States and the
conduct of foreign relations™ (Complaint, para. 23). The
complaint also alleged that the delendant “has arranged
for the publication of a non-fiction hook. There is substan-
tial likelihood that this hoolk will divilge enrrently classi-
fiecd information and enrrently classified information re-
lating to intelligence sources and methods, the disclosure
of which would violate the termis and conditions of the
defendant’s scercey agreements and result in grave and
irreparable injury to the intcerests of the United States™
(Complaint, para. 23).

Upon filing the complaint and applieation for a T.R.O.,
the government filed as sealed exhibits the Fsqnire article,
the typéseript of an outline for o hook entitled “A coricept
for a hook about the Central Intelligence Ageney,” written
by the defendant [hereinafter the hook outline], and an
affidavit of Thomas H. Karamessines, a Deputy Director
of the Central Intelligenee Agency. “analvzing the afore-
mentioned article and specifyving, for this Conrt’s consid-
eration, thoge instaneces in which the aforementioned artiele
discloses currently eclassified intelligence sources and
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methods.” (Affidavit of Richard Helms, Director of Cen-
tral Intelligence, dated April 17, 1972.)

On Friday, April 21, 1972, defendant appeared in the
District Court with counsel and mnoved to dissolve the tem-
porary restraining order and for access to the plaintiff’s
sealed exhibits,

In an affidavit accompanying the motion to dissolve, the
‘Yefendhnt; amahg othér things, said: (d) he believed him-
self hound by law and his personal moral code not to di-
vulge information which would injure the security of the
United States; (b) that it had been his intention all along,
as was known by the government, to submit a manuseript
of the proposed non-fiction book te the ClIA; (e) that the
Isquire article is not to be published in its present form;
(d) and that his purpose in speaking and writing about the
CIA was pursuant to his belief that “unless the people are
informed abont the policies and practices of the Agency,
they cannot intelligently participate in decisions about
what powers should be given to this vital instrument of
government and how they should be exercised.” He con-
tinued :

My vears of experience in the Agency have led me to
believe that the CIA and United States intelligence
. Thave 'gr,'o'\'v'r:f beyond the actual needs of the nation.
There is a great deal of redundancy, waste and ineffi-
ciency in the intelligence business today, and many of
the operations undertaken by the CIA and other in-
telligence agencies are counter productive and harm-
ful to the nation. Such activities, unrelated to the

- ®* The substance of the Ilaramessines affidavit is set out in the
séaled brief separately filed with this petition.
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national security, would not he tolerated hv an in-
formed publie and an inlormed Congress. 1 believe
that the CTA's action in this case has been taken, not
to protect the mational sceurity, but to prevent em-
bharrassment to the Ag'em;-_\' which would result from
public knowledge ol the activities and policies T have
just mentioned (Affidavit, pp. 2-3).

oo

ﬁ,rr]?lthh..the.}no;tj(ul_tn dissolve and fhe motion for aceess to
the sealed exhibits were denied.®

On April 24, 1972, defencdant filed a Petition for Leave
to Appeal to the Fourth Circuit pursnant to 28 U.S.C.
§1192(h) and Rule 5, F.R.ATP. (the distriet court judge
having signed the necessary certificate under §1192(h)),
and a Petition for Writ of Mandamus and Writ of Pro-
hibition. The Court of Appeals heard oral argument on
Wednesday, April 26, 1972, It denicd the petition to ap-
peal aned the writs, but issued an injunction forbidding the
CIA and the Exceutive Branch from dissnading prospee-
tive defense witnesses from testifving or inflnencing their
testimony.*

3 Defendant of course had eopies of his Esquire article and the
book-out]iue which he had given to his attorneys at their first meet-
ing. Counsel so stated in open court. The motion for access actually
referred therefare, only to the T.ar?meesmeq affidavit, whnh con-
fainbd the Heart of the ‘wovérnifient’s' casé,; so far'in 'the chronolog},
undisclosed to the defendant or his lawyers :

"+ 4'The government did not inform the defendant until Monday,
April 24, 1972, that he and one of his attorneys had been cleared for
access and could examine the sealed exhibits. In the coursé of the
next few days other of the defendant’s attorneys were cleared. Pro-
spective withesses had to be cleared hefore counsel could tell them
what the case essentially was about. Defendant’s lawyers’ secretaries
needed clearance before they could type material which included
classified information. Some parties were cleared within twenty-
four hours. Others toock two days or more. Two prospective wit-
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On April 28, 1972, the date set for hearing on the pre-
liminary injunction, the defense reluctantly asked for a
two week adjournment because the need to obtain security
clearance for prospective witnesses hefore the facts of the
cage could be described, impeded preparation of the de-
fense case. The T.R.O. was continued and the hearing was
adjourned to May 15th at which time the hearings on the
preliminary and final injunctions were to he merged.

In the interim, both parties engaged in discovery. The
defendant deposed Mr. Karamessines and Mr. Osborn,
CIA Director of Security.® The government’s opposition
to defendant’s notice to take the deposition of Richard
Helms, Director of the CIA, was sustained by the district
judge. The government deposed the defendant,

The defendant’s request to produce the sealed exhibits
and transcripts in the New York Times and Washington
Post cases was successfully resisted by the government.

The defendant filed his answer on May 12th. The an-
swer admitted essentially all the purely factual allegations
and denied essentially all the legal consequences which
were alleged to flow therefrom. By way of defense, the
answer asserted that the complaint failed to state a claim

nesses were denied clearance. One of them, Prof. Richard Falk of
Princeton, was ordered cleared by the district judge after a hearing.
All that the government put forward to support its denial of Prof.
Falk’s clearance was that he had been in North Vietnam, had told
an FBI agent that he wounldn’t cooperate with the government in the
prosecution of Daniel Ellsberg (an old friend of Prof. Falk’s), and
that he was sympathetic to what Ellsberg had done. The district
judge held it unreasonable to deny clearance on that basis. The
defense did not pursue the other denial of security clearance.

*Both of the depositions are designated “secret” and sealed, at
the government’s insistence.
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upon which relief could be granted, that 23 T.8.C. §1345
did not eonfer jurisdiction upon the court to grant injanc-
tive relief, that the court lacked jurisdiction over the sub-
jeet matter, and that the seerccy agreements and 18.0.
10501° were dlegal and void beeause they violated the First
Amendment and the due proeess clause of the INifth
Amendment.

At trial, after the conrt denied defendant’s motion to dis-
miss, the government put on two witnesses, Mr. Karames-
sines and Mr. Osborn.”

Mr. Karamessines' testimony on direct examination
essentially followed the ontline of his earlier affidavit.
On cross-cxamination, the defense sought to have Mr.
Karamessines deserihe specifieally and in detail the rea-
sons underlving and supporting the conclusions he asserted
concerning the effect that disclosnre of six events would
have upon the national security and defense, and estab-
lished that Mr. Karamessines was not ualified to assert
those conelusions.

I't was at this point in the procecdings that the district
judge rejected the defense’s First Amendment theory of
the case. It was then decided that, since the testimony of
all of the defense witnesses rested upen its rejected theory,
the outline of their testimony would bie put into the récord

8 E.O. 10501 is the IExecutive Order which establishes the system
of classification and the procedures for treating classified informa-
tion. Tt has been superseded by E.O. 11652 effective June 1, 1972,
Both Executive Orders can conveniently be found in Government
Loyalty and Security Manual (BNA) 15:75-15:95. Adoption of
the new Executive Order has no effect on defendant’s claims.

? Since most of the testimony of the government’s witnesses was
heard in camera. it is treated in detatl 1n the sealed brief which has
been separately filed with this petition,
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as a written proffer. The proffers are themselves sealed
because they treat in detail the material in the Karames-
sines affidavit, which was repeated on Mr. Karames-
sines’ direct examination. The defense witnesses’ testi-
mony would have shown that, under the standard set out
in, Mr. Justice Stewart’s opinion in New York Times v.
United States, 403 U.S. 713, 730 (1971), the disclosures
by Mr. Marchetti would not “surely result in direect, 1m-
nediate ‘and irreparable injury” to the ' United Statés or
its people. The witnesses would have included Prof.
Abram Chayes, Harvard Law School, former Legal Ad-
visor to the State Department; Morton Halperin, former
Deputy Assistant Secretary of Defense in the Office of
the Assistant Secretary of Defense (International Security
Affairs) and subsecuently Senior Staff Member of the
National Security Council; Richard Falk, Albert G. Mil-
bank Professor of Internationmal Law, Princeton; and
Prof. Paul Blackstock, School of International Affairs,
University of South Carolina, an expert on intelligence
and intelligence organizations.®

The government’s second witness was Howard J. Osborn,
CIA Director of Security. The purpose of his testimony
was to show that the defendant, in the course of his news-
paper, radio and television interviews referred to above,
had tevealed classified information. In his affidavit Mr.
Oshorn had listed thirty-five such interviews and stated
that “information contained in those public statements
constituted the disclosure of information covered by the

8Tt was and continues to be the defense’s claim that on the face
of the Karamessines affidavit and his testimony, quite apart from
any evidence to be put on by the defendant, the government had not
begun to approach the heavy burden required by the New York
Tumes case.- The purpose of the proffered testimony would be merely
to have nailed down that claim.
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terms of the secrecy agreement entered into by Vietor L.
Marchetti on Octobher 3, 195537 (Aflidavit, p. 2). At his
deposition, upon being examined about the contents of
each of the thirty-five items, Mr. Oshorn specified thirty-
two items of information he said were classified pursuant
to E.0. 105601, The thirty-two items are sct out in defen-
dant’s Request to Produce, dated May 12, 1972, a sealed
e1]11b1t The Request asked that the United States pro-
_duce “the specmc documents that ecarry the. aplnoplmte
markings, pursuant to Scetion 5 of 12.0. 10501, which dem-
onstrate that the following [thiriy-two items of] informa-
tion, as testified to by Howard J. Oshorn at his deposition

. 15 elassified pursuant to .0, 10001." Those requested
documents were not produced. However, at trial Osborn
testified as to four such items (Tr. 105, 107-111). Upon
cross-examination he abandoned one of them (v, 115-116).
Of the remaining three. he conceded that two had elearly
been made public clsewhere (Tr. 121-132, 122.123) and
that the last one had heen publicly allnded to indirectly
(Tr. 123-126). Documents bearing a classification stamp
were produced as to two of the four items to which Oshorn

testified (Tr. 112, 113).

On cross-examination, Mr. Oshorn testified that other
former CTA employees who had signed seercey agree-
ments., identical- to the .one signed. by -the dc,fendfmt
had revcaled classified information without provoking gov-
ernment sanctions (Tr. 129-131).°

® The unsealed response of Mr. Richard Helms to written inter-
rogatories put to him after the defcnse was denied the right to take
his deposition, said that “Of my own knowledge, former Agency
employees who did not submit articles for publieation include
Thomas Braden, Miles Copeland and Thomas McCoy.” He added,
“However, there are on record numerous instances where sueh ap
proval has been sought and has been obtained prior {o publication
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The government rested upon the testimony of Mr.
Karamessines and Mr. Osborn (Tr. 140). The defense
motion for a directed verdict was denied {Tr. 141).

The defense called the defendant to testify. His testi-
mony related prinecipally to the objectives he hoped to
achieve in writing and speaking about the Central Intel-
ligence Agency.

Mr. Marchetti stated that he has been addressing his
“criticism to the United States Intelligence Community in
general, of which the CIA is only one organization” (T'r.
143). He believes it “has grown too large, too expensive;
it has grown bheyond the needs of the people of this
country” (Ibid.). He also believed that Congress does not
receive enough information about the work-product of
the CIA and the intelligence community (Tr. 143-144).
He pointed out that Senator Symington, a member of the
Senate subcommittee charged with oversight of the CITA,
has complained that the committee has not met all year.
“There is not sufficient Congressional involvement in the
policy decisions involving United States Intellicence and
the CIA” (Tr. 144).

He helieves that the “CTA and to a lesser extent other
United States Intelligence Agencies have involved them-
selves in certain activities which I think are guestionable
. . . [and] are being carried out without the advice and
consent of Congress or even without their knowledge”
(Tr. 144-145). He stated that “it is time that more in-

for example, Allen Dulles, Lyman Kirkpatrick and Francis Gary
Powers” (Answer to Question 23).
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formation bhe made available in the hopes that eventually
Congress will conduct a review ol the intellizence com-
munity in order to carry out some rcforms”™ (Tr. 145).
He expressed the hope that *we may have a betier organi-
zation and perhaps avoid the problems that have sometimes
oceurred in the past in other counfries where seeret or-
ganizations turn into . . . seeret police-type organizations”
(Tr. 146).

Mr. Marchetti asserted that his experience within the
CIA provides him with *“some unique experience that
allows me to make certain judgments that the ordinary
citizen would not be able to make . . . (Tr. 146). At the
same time, he said, he believes “that I ean make the main
point, the main criticistus as {o need for a greater diree-
tion and control, necd for more ceconomy and need for
less indulgenee in covert aetion activitics and the other
eriticisms and sugeestions T have without providing any
information that would be harm{ul to the national security”

(Tr. 148).

Mr. Marchetti’s novel, The Rope Dancer, was read in
manuseript by a CIA officer before publication (Tr. 155).
Mr. Marchetti did not submit the manuseript for review:

rather, he acceded to a request of the CIA officer to read
it -at.his home. (Tr. 151-155).

-He is now working on another novel. e does not he-
lieve that he has *“‘any sort of an agreement or any moral
obligation to submit a work of fiction to the Ageney, but
I am under a restraining order, of course, at this point,
and I would not submit it to the publisher without having
this legal issue cleared up™ (Tr, 149),

He ig algo working on a nen-fielion hook ahout intelli-
gence for which he has a contract with Alfred Knopf
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(Tr. 149). e has always intended to submit that manu-
seript to the Agency for review prior to publication (Tr.
150). Prior to securing the contract with Knopf, he had
submitted copies of the Iisquire article and the book out-
line to six publishers (Tr. 158).

At the completion of the defendant’s examination and
cross-examination, the district judge issued a preliminary
injunction in. the, exact terms of the T.R.O. (Tr. 178}.:0n
May 19th, the district judge filed a memorandum opinion
and order and issued a permanent injunction “identical in
terms to the temporary restraining order heretofore en-
tered.” ** The court held that “the contract [i.e., the secreey
agreements] takes the case out of the scope of the First
Amendment; and to the extent the First Amendment 45 in-
volved, the contraet constitutes a waiver of the defendant’s
rights thereunder. It is these documents that the Court
feels distinguish this case from New York Times v. Uniled
States, 403 U.S. 713 (1971), and render it no more than a
usual dispute between an employer regarding the revela-
tion of information obtained by that employee during his
employment. Consequently, there is no prior restraint and
no such heavy burden on the United States to show irrepa-
rable damage to the countrv as was imposed hy New York
sze.s 7 App uzf:(q,p 26a

AU S et e R

- On-May. 17th the defendant moved the IFourth Cucult
for an. expedited appeal from the issuance of the prelimi-
nary injunction' and the case was set for oral argument on
May 31st.

" 10 The permanent m_]unctlon is set out in the Appendix, mfm
p. 29a.

11The appeal from the issuance of the permanent injunction was
later consolidated with this appeal. :
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More than three months later, the Fonrth Cireuit handed
down 1ts opinion essentially affirming the deeision of the
distriet court but remanding “for the purpose of revising

the order to limit its reach to classified information . .

App., infra, p. 17a.

The heart of its decision holds that * . . . the Govern-
ment’s need for secreey in this area lends justifieation to a
svstem of 131'101 Iesfmm‘r avainst diselosure by emplovees
ahd -formet’ emplo*\r ees’ of ‘classified information obtained
during the eourse of employvment.” App., infra, p. 13a.
The opinion acknowledges—though only barely—the ex-
istence of New York Times v. United States, supira. but fails
entirely to deal with the substance of that decision as it
applics factually and conceptually to the case at bar,

REASONS FOR GRANTING THE WRIT

I.

The injunction violates the First Amendment.

1. By the terms of the injunction as modified by the
opinion of the Court of Appcals, the defendant, a pub-
lished author, mmst submit to the Central Intelligence
Agency all writings, fiction or non- ﬁchqn which *‘relate
to or purport to relate to the Centtal Tntelhqénce A\gency.
intelligenee or intelligence activities, or intelligence sources
ar methods,” before release to any other individual or cor-
poration. The CIA is authorized within thirty days te
withhold approval of “information which is classified and
which has not been placed in the publie domain by prior
disclosure.” Publication or diselosure by the defendant of
any material so designated by the CTA is a contempt.
Sinee the injunction forbids the defendant from disclosing
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classified information not in the public domain “in any
manner,” he is also subject to a contempt prosecution for
any spoken disclosure of such information if the CIA
asseris it is classified.

Certiorari should be granted because this injunction is
in direct conflict with this Court's decision in New ¥ork
Times v. United States, 403 U.S. 713 (1971), for it imposes
a prior restraint upon the defendant without the United
States having been required to prove that disclosure of
the information sought to be restrained wonld “surely
result in direct, immediate and irreparable injury to the
Nation or its people.” 403 U.S. at 730 (Stewart, J., con-
curring).” The Court of Appeals, ignoring this Court’s
holding that “the Government ‘. . . carries a heavy burden
of showing justification for the imposition of such a [prior]
restraint,” ” 403 U.S. at 714, adopted an entirely different
standard. Under its standard, the only “burden” on the
United States in this case is to show that information
1s classified. If so, it may prohibit its publication. That,
we suggest, is no burden at all, for the instinet of govern-
ment officers to classify indiseriminately is a notorious
fact.?®

12 The proof introduced at trial by the United States on the
issue of injury is described in petitioner’s separately filed sealed
brief. By itself, it fails to meet the degree of proof required by
Mr. Justice Stewart’s formulation. Taken together with the proof
proffered by the defense, which is also deseribed in the sealed brief,
its failure is all the more plain.

To the extent that the Court of Appeals considered the question
of injury at all, it believed it was adeguate if disclosure “may
reasonably be thought to be inconsistent with the national interest.”
App., infra, p. 10a.

8 According to testimony before the Foreign Operations and
Government Information Subcommittee of the House Committee
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The immediate offeet of the Court of Appeals opinion
15 to pernit the inposition of prior restraints on the gov-
ernment’s mere assertion of classitication, to nullify the
New Tork Tines decision, and to introduce a systematie
seheme of eensorship which will surely result in the denial
of the fundamental right of the American people to be
supplicd with information about the conduct of their
government.™

This case is diffcrent frown the New York Times casc,
if it is different at ali, by virtue only of the existence ol
the scercey agrecment excented by the defendant on heing
emploved by the CTA in 1955,

Thengl the court helow “readily agree[d]” with the
defendant’s persistent elaim “that the Tirst Amendment

on Governwment Operations, 92nd Cong., lst Sess. (1971), there
are over 20 million classified documents in the Department of
Defense alone (Statement of Deputy Assistant Secretary David
Cooke, pt. 2, pp. 658-659), and over two million classified documents
in the State Department. There was universal agreement among
the expert witnesses at the hearings that the vast majority of such
documents did not wuarrant secrecy classifications, Ior example,
former United Nations Ambassador and Supreme Court Justice
Arthur Goldberg stated: I have read and prepared countless
thousands of classified doecuments. In my experience, 75 percent
of these documents should never have been classified in the first
place; another 15 percent quickly. outlived the need for secrecy;
and only about 10 percent genuinely required restricted access
over any significant period of time.” Pt. 1, p. 12. And former
Pentagon security specialist William IFlorence believed that “less
than one-half of 1 percent of the different documents which bear
currently assigned classification markings, actually contain infor-
mation quahfvmﬂ for even the lowest defense classification unde1
Executive Order 10501.” Pt. 1, p. 97.

1 The Court of Appeals’ standard is broader even than that
thought necessary by the United States which alleged in its eoni-
plaint that defendant’s disclosures threatened to cause “grave and
irreparable injury to the national defense and the conduct of for-
eign affairs.” Complaint paras. 23 and 25.
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limits the extent to which the United States, contractually
or otherwise, may impose secrecy agreements upon its
emplovees and enforce them with a system of prior re-
straint,” it held that the I"irst Amendment only “preciudes
such restraints with respeet to information which is un-
classified or officially disclosed. . . .” App., infra, p. Ga.
But if the reach of a seerecy agreement is limited by the
First Amendment, then we must gonsider why the standard
applied in this case is such a radically diluted version of
the standard applied in the New York Times case.

If government employees “are not relegated to a watered
down version of constitutional rights,” Garrity v. New
Jersey, 385 U.S. 493, 500 {1967) ; see also Pickering v. Board
of Education, 391 U.S. 563 (1968) ; Epperson v. Arkansas,
393 U.S8. 97, 107 (1968), why then is Marchetti’s right to
publish different from that of the New York Times and
the Washington Post? The only answer supplied by the
Court of Appeals is that Marchetti was “contractually
bound to respect” (App., infre, p. 6a) the 1955 secrecy
agreement.’” But given the decision in New Y ork Timnes and
the nation’s abhorrence of prior restraints, this Court must
confront the settled principle (ignored by the court below)
that the government may not enforce contract provisions
which are “barred by some controlling cor;st_it11ti<3;1al prohi-

15 Quite apart from other ci;nsideraﬁons, the force of the secrecy
agreement as a binding instrument is greatly weakened by the
testimony of the CIA Director of Security at trial that other
former CIA employees who had sizned secrecy agreements identical
to the one signed by Marchetti, had revealed classified information
without provoking government sanctions. Furthermore, the un-
sealed response of Mr. Richard Helms to written interrogatories
stated that “[eo}f my own knowledge, former Agency employees

who did not submit articles for publication include Thomas Braden,
Miles Copeland, and Thomas MecCoy.” Swupra, p. 11, n. 9.
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bition.” King v. Swmith, 392 U.S. 309, 33n. 34 (1968). While
private parties may agree hy contract to waive their rights
under the Constitution, when the government is a party to
an agreement such waivers are unenforceable if they in-
volve fundamental rights of free speeeh, e.g. Keyishian' v.
Board of Regents, 385 10.S, 589 (1967), Pickering v. Doard
of Education, 391 U.S. 503 (1968), or the right to equal pro-
tection or due proccss of law, e.g., Burrows v. Jacksoi, 346
T7.8.7240 (1953) 5 Shelley v. Iuamc 234 U.S. 1 (1948). See
hl%o Escalera v. New York City Hr_msmy datthortty, 425
F.2d 853 (2nd Cir. 1970). Consecquently, no matter what the
telms of a so-called sgeercey agrocment, the Ifirst Amend-
ment prohibits their enforcement through the deviee of a
prior restraint in the absence of prool that the threatened
diselosures would “surely result in ircet, immediate and
irreparable injury to the Nation or its people.

" g

The Court must also confront the prospect that approval
of an hisforically forbidden prior rvestraint on hehalf of the
CIA today, will yield an argument by the government to-
morrow that similar restraints may be imposed against em-
ployees of the State Departient and the Department of
Defense (including members of the armed forces)'™ and, the

' The sweep of the Court. of Appeal’s perspective on the issue
m this case, is demomtrated hv its statement that “the law would
prohab]y unply &' secrecy ‘agreenient ‘had there’ besn no formally
expressed agreement . . . 7 App., infra, p. 13a. Thus the executed
agreenment, in this case is, am,ordmgf to the Court of Appeals, merely
a happy coincidence rather than the vontrolling feature of the case.

7 The facts ahout the My Lai massacre, for example, were
gathered: almost entirely from former military personnel. See
Hersh, S.M., My Lai 4 (New York 9:0) and IHammer, R., One
I\Iornmcr in the War (New York 1970), both passim. E\dmpIE\ of
other former n‘overnment officials and employees who have supplied
the public with critical information about the machinery of govern-
ment ahound. To approve the injunction here, iinmediately thrcat-
ens those sources of information in the future.
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day after tomorrow, against employees of the Departments
of Health, Education and Welfare, and Housing and Trban
Development. This case, therefore, has a critical bearing
upon the continuing right of American citizens to know
what their government is doing. See New York Times v.
Sullivan, 376 U.S. 254 (1964) ; Lamont v. Postmaster Gen-
eral, 381 U.S. 301 (1965) ; New York Tunes v. United States,
supra. - '

"The ‘constitiitional' prohibition against prior restraints
is of critical importance hecanse a prior restraint, as op-
posed to a system of subsequent criminal sanctions, eunts
off at the very source the ahility of citizens to secure ac-
cess to information. As Professor Thomas Emerson has
noted:

[A system of prior restraint] is likely to bring under
government serutiny a far wider range of expression;
it shuts off communication before it takes place; sup-
pression by a sfrolke of the pen is more likely to he
applied than suppression through eriminal process;
the procedures do not require attention to the safe-
gunards of the eriminal process; the system allows less
opportunity for public appraisal and criticism; the
dynamics of the system drive toward excesses, as the
history of all censorship shows. T, Emerson, The Siys-
tem of Freedom of Expression, 506 (1970).

It 1s for reasons such as these, as Mr. Justice Harlan
observed in Curtis Publishing Co. v. Butts, 388 U.S. 130,
149 (1967), that this Court has “rejected all manner of
prior restraints on publication [citing Near v. Minnesota,
283 U.8. 697 (1931)], despite strong arguments that if the
material was unprotected the time of suppression was im-
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58 (1963).

2. A majority of the court below held that the only
review available to the defendant after CIA ceensorship,
is a judieial determination whether material designated
by the Agency is in fact clasgsified, and whether it has come
into the public domain. That 18 o constitutionally unae-
ceptable standard in light of the compelling First Amend-
ment aspect of this ease. It allows the CTA a completely
free hand to designate material as classified and surrenders
any judicial responsibility for determining whether the
designation is rcasonable or even capricions. 'This Is
especially remarkabte in light ol the testimony by the CTA’s
Deputy Director that he did not use 1500 10501 as a gnide
for classifving documents lhecause “We could not possibly
operate on that hasis” (Tr. 66). If the CIA is to have
the power of eensorship, this Court must deeide whether
subsequent judicial review shall inquire into the basis for
classification.

3. Though the defendant maintains that his case is as
clearly outside any narrow exccption to the rule against
prior restraints as were the Pentagon Papers, it the CLA
is to have the power to censor at all, the terms of the in-
junction, which allow the Agency thirty days in which to
exercise its censor’s perogatives, are too broad.

In IFreedman v. Maryland, 350 T.S. 51 (196G3), a state
procedure for restraining allegedly obseene matter—similar
to the proposed CIA procedure—was striuek down hecanse
it did not satisfv minimal criteria restricting the state’s
power to exercise censorship, The Court in Freedman held
that a constitutionally acceptable procedure must “assnre
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a prompt final judicial decision, to minimize the deterrent
effect of an interim and possibly erroneous” administra-
tive réestraint. 380 'U.S. at 59. A model, said the Court,
was to be found in the statute upheld in Kingsiey- Books,
Inc. v. Brown, 354 U.S. 436 (1957), which required a hear-
ing on the issue of bhscenity one day after joinder of issue,
and a judicial decision within two days after termination
of thé hearing. The procedure under the injunction inthe
case at bar, on the otfiér Hand, éreates an 'intolerable risk
of delay in the administrative determination by requiring
the defendant to submif his writings thirty days prior to
disclosing them to any third party and requiring him to
seek judicial review upon completion of CIA serutiny.

The failure of the terms of the injunction to measure up
to the minimum standards of the I'reedman case 18 all the
more inimical to First Amendment rights in this case
where not ohscenity but political speech is being regulated.
As this Court observed in Carroll v. Princess Anne, 393
U.S. 175, 182 (1968) :.

The present case involves a . . . ‘political’ speech in
which the element of timeliness may be important.
As Mr, Justice Harlan, dissenting in A Quantity of
Books v. Kansas, pointed out, ‘speaking of political
vand social-expression’s.~ - o o e v

b1 oo It is vital to the operation of democratic govern-
. . - - . ment that the citizens have facts and ideas on um-
- portant issues before them. A delay of even a day
. or.two may be of crucial importance in some in-
stances. On the other hand, the subject of sex is.a
_ constant but rarely particularly topical interest.’

' 378 US. at 224,
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II.

‘The federal courts have ne jurisdiction to entertain
the Government’s complaint.

Since Congress has never autherized extraction of the
secrecy agreements in this case or suit to enforec them,
fche E};ecqtj\'e Department relied upon twoe bases to confor
‘,j]"l.’.l‘!'lé_(,‘l;-l.(.:ﬁ_i,OIll 1_1],)(-)11:.t1]e._fcda;rul courts:

(1) the government's inherent power to utilize the
courts to “protect the interests of the United
States,” and

(2) a distriet court’s authority to fashion implied,
eivil remedies (a) from 50 U.S.C. $403(d) (D)
which declares that “the Director of Central Intel-
ligence shall be responsible for protecting intel-
ligence sonrces and methods from unauthorized
disclosure,” (h) from 5 U.S.C. £552(h) (1), which
exempts Trom mandatory disclosure under the
Freedom of Information Act “matter speeifically
required by IExceutive Order to be kept secret in
the interest of national defense or foreign policy
...y and (e) from the eriminal prohibitions con-
tained in the Espionage Act, IS!UthTQ%(e)

The ‘court below, relyving on the inherent power theory, held
that “Jurisdiction arises from the presence of the United
States as a party. 28 U.S.C. §1345 . . . Standing arises from
the government’s interest in protecting the national security
feiting In Re Debs, 158 1U.S. 564 (1895)].”

Almost every one of the relatively few cases in which the
Supreme Court has relied on the Dels principle, thus al-
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lowing the United States to seek injunctive relief despite
the absence of a specific jurisdictional statnte, has not in-
volved sweeping claims such as the suppression of speech,
but limited ones such as the elimination of ohstructions
to the modes of interstate commerce such as navigable
rivers. See, e.g., Wyandotte Transportation Co. v. United
States, 389 U.S. 191 (1967): United States v. Republic
Steel, 362 U.S. 482 (19G0) ; Sanitary District of Chicago
v. United States, 266 U.S, 405 (1925) (all involving navi-
gable waterways). More recently, lower courts have held
this principle to encompass those burdens on interstate
comnierce imposed by racial diserimination in transpor-
tation facilities. See, e.g., United States v. City of Jackson,
318 F.2d 1 (5th Cir. 1963) ; Unated States v. City of Shreve-
port, 210 F. Supp. 36 (W.D. La. 1962).

Secondly, the Debs principle has been limited to areas
where there were comprehensive and remedial federal statu-
tory arrangements, and where a clear legislative purpose
would be served by allowing the United States to seek
civil relief of a specific kind. See, e.g., Swllivan v, United
States, 395 U.S. 169 (1969); Wyandotte Transportation
Co. v. United States, supra; Umted States v. Arlington
County, 326 F.2d 929 (4th Cir. 1964) (both involving the
Soldiers’ and Sailors’ Civil Relief Act).

Aside from the New York Tines case, research has dis-
closed no case where an inherent or non-statutory cause of
action was claimed by the Iixecutive Department as a basis
for injunctive relief where First Amendment rights were
interposed by the defendant. The absence of such cases
1s readily understandable. First, any such attempt to en-
Jjoin arguably protected First Amendment activity runs
immediately afoul of the clear prohibition on prior re-
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straints. Moreover, the values embodied m the First
Amendment are themselves aflfected with an overriding
public interest as compelling as the Kxccutive Depart-
ment's claim of national security. Ior unlike most other
constitutional protections, the safcguards of the First
Amendment, particularly the guarantee of a free press,
were designed to insurce the proper functioning of our
political democracy.

The granting of an inherent, nonstatutory eause of
action may be acceptable to support an injunction against
depositing waste in a navigable stream. But where the
First Amendment and the fundamental social policies it
cmbodies are interposcd, they constitute a limiting prin-
ciple on the application of such an clusive and open-cnded
concept. As Mr. Justice White concluded in the New York
Times case,

At least in the absence of legislation Iy Congress,
based on its own investigations and findings, I am
guite unable to agree that the inherent powers of the
Exceutive and the courts reach so far az to authorize
remedics having sueh sweeping potential for inhibiting
publications by the press. 29 1.8, 2d at 835.%*

18 Timits upon the general power to seek injunctions is made all
the more clear by the fact that in one limited and carefully defined
area Congress e\pllmtlv granted authority to'the Fxecutive to apply
for injunctive relief similar to that which was granted by the dis-
trict court. 42 U.S.C. §22580. By that section the Attorney General
is authorized on the recommendation of the Atomic Energy Com-
mission to make an application to a United States Distriet Court for
an injunction against the threatened disclosure of atomic secrets,
This statutory hasis for an injunection stands as the sole exceeption to
the use only of criminal sanctions for the unauthorized disclosure of
national security information. See also New York I’?nwo v. United
States, supra at 403, n. 3 (Marshall, J.. concurring).

DOJ-CIV-20-2479-A-000045



L ' '

j\
The Goverumeut has exerc1sed an intolerable deﬂ'ree

of _control over the .defendant’s preparation of hls.de-
fense, thus creating a denial of due process and a high
potential for the miscarriage.of justice.

The GO\ ernment 111 t]us ase haﬂed the defendant 1nt0
Iy g ’ L
court after securm an ex pafrte prlor Festraint of his First
Amendment rights and then proceeded to interfere sub-
stantially with the preparation of his defense by super-
imposing on an adequate protective order issued by the
district court and enforceable by the threat of contempt
proceedings, a security clearance procedure entirely within
its control. The procedure required that all defense at-
torneys, assistants, clerical personnel, and prospective wit-
nesses be cleared for access to classified information before
they could learn the facts of the case. The delays and
uncertainties resulting from this superfluous and highly
prejudicial procedure necessitated a two week postpone-
ment of the trial on the preliminary and permanent in-
junctions, thus requiring the defendant to consent to an
inordinate continuation of the temporary restraining order.
‘The product of this stringent security procedure was a
-%}nrty‘ dzw“pnor Testraint 'evén before lieaunv on- the
merlts of the casé. ' % v ' |

In ‘this caseI access to the sealed a.fﬁdant and e\hlblts
was a sine qua non o ‘the preparation of the defense
’\Tevelthele%, access to the defendant, his attorneys and
witnesses was so limited and conditioned that the defense
'was serlously impeded. Sevelal illustrations will suﬂ‘ice
Not writil the conclusion of the hearing on the merits were
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the defendant's attorneys provided a copy of the Kara-
messines affidavit. Until that time they had to rely on
their memorices to treat the plaintiff's speeifie factual alle-
'g'fltiohs. Two witnesses submitted for security clearance
were not cleared. One witness, Professor Falk, whose
cléaranée was pending for more than ‘one weck before it
was denied, was subsequently grdanted access to the sealed
}\l}f}t(J¥1£}‘l(’,;‘?I.ll} after ra judic al ddmmumhnn that the de-
mal was ., unwmonablw \\lt]nn the terms of fhe:- I‘umth
Cucmt s plote('tnu order entered on April 26, 1972, Sev-
eral days after the filing of the case the Lroxernment
grantec clearance to onc of defendant's attorneys; it con-
sented to clear three others only upon the defendant’s
application to Judge Winter of the Fourth Circuit and
the entering of a consent order by the Distriet Court.
Defendant’s local attorney in the INastern Distriet of Vir-
ginia was not clearved until four days hefore the trial on
the preliminary and permanent injunetions, more than a
week after his application for clearance.

These severe impediments to the adequate preparation of
the defense cannot be justified on any legal basis that the
Government might advance. Indeed, the Government was
not faced with a Hobson's cholee of either disclosing that
which it claimed should be kept seeret or dropping its case
.to,avmd dl:closur although the,defendant mamta;lns\tha,t
it should have been forced to make such a:choice.. . Cf.
Mitchell v. Bass, 252 T.2d 513 (Sth Cir. 1058) Here, the
‘Government had been given, over the défendant’s obJec-
tion, the full protection ¢f a' judicial order hindifg the
pmtles. attornevs and witnesses ‘to non-disclosure. Under
thesé cirenmstances the Government's interference with
the preparation of the defense is a denial of dne process
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and this Court should decide whether such control over
the defense case is permissihle.’

Finally, the trial court on May 5, 1972 granted the Gov-
ernment’s motion for an order denyving the defendant’s re-
quest for inspection of the sealed transeript of the pro-
ceedings in New York Times Co. v. United States, 403 U.S.
713 (1972). The effect of this order was to deny the defen-
dant access to the record of the only case in which stand-
ards were devised for determining the scope of the ex-
traordinary exception to the rule against prior restraints
whieh have heen applied to the defendant.

1 The trial judge in United States v. Russo and Ellsberg, No.
9373 (WMB)—CD (C.D. Calif. 1972), a criminal proceeding in-
volving sealed national security documents, did not permit the
Government to subject the defendants, their attorneys and wit-
nesses, to a security clearance procedure, on the ground that a
judicial protective order was adequate to secure the Government’s
interest in non-disclosure.
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CONCLUSION

For the recasons set forth above, certiorari should be
granted.

Respectfully submitted,
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HavywswortH, Chief Judge:

The question for decision is the enforceability of a se-
crecy agreement exacted by the government, in its capacity
as employer, from an employee of the Central Intelligence
Agency, Marchetti contends that his First Amendment
rights foreclose any prior restraint upon him in carrying
out his purpose to write and publish what he pleases about
the Agéncy and its operations. Relying on a secrecy agree-
ment signed by Marchetti when lie became an employee
of the Agency and on a secrecy oath signed by Marchetti
when he resigned from the Agency, the Distriet Court
ordered Marchetti to submit to the Ageney thirty days
mm advance of release to any person or corporation, any
writing, fictional or non-fictional, relating to the Agency
or to intelligence and ordering him not to release any
writing relating to the Agency or to intelligence without
prior authorization from the Director of Central Intelli-
gence or from his designated representative. Marchett:
was also ordered to return any writing or other property
of the United States he had acquired while employed by
the Agency.

We affirm the substance of the decision below, limiting
the order, however to the language of the secrecy agree-
ment Marchetti signed when he joined the Agency. We
find the contract constitutional and otherwise reasonable
and -lawful.

. This action was initiated on April 18, 1972, when the
United States was granted an ex parte temporary restrain-
ing order against Marchetti by the District Court. A hear-
ing was set for April 2§, 1972, on the Government’s motion
for a preliminary injunection. On April 21, 1972, Marchetti
moved to have the Distriet Court dissolve the temporary
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restraining order. After that motion had heen denied, an
interlocutory appeal pursuant to 28 U.S.C. §1292(h) was
sought in this court. After oral argument, this panel denied
the request for an interlocutory appeal and for writs of
mandamus and prohibition, but divected the United States
not to interfere with prospective witnesses for Marchetti,
Counsel for Marchetti subsequently songht a postpone-
ment until May 14, 1072 of the hearing on the preliminary
injunction. Tn ‘eranting this postponement, the Distriet
Court ordered the trial on the merits consolidated with
the heaving on the motion for the preliminary injunction.
The trial, held on May 15, was followed on May 19, 1972
by the District Conrt’'s Memorandum Opinion and Order
granting the injunetion sought by the United States.
Marchetti was an employee of the Central Tnfellizence
Ageney from October 3, 1900 nntil he resigned effective
September 3, 19GY. The positions he held ineluded the post
of IExeentive Assistant to the Deputy Dircetor. When he
Joined the Agency, he signed a seerecy agrecment promising
not to divulge in any way any classificd information, in-
telligenee or knowledge, exeept in the performance of his
official duties, unless speecifieally authorized in writing by
the Director or his authorized representative.! Marchetti

1 The relevant provisions of the agreement are:
“SECRECY AGREEMENT

1. I, Vietor L. Marchetti, understand that by virtue of my
duties in the Central Intelligence Agency, I may he or have
been the recipient of information and intelligenee which ¢on-
‘eerns the present and future security ol the United States.
This information and intelligence, together with the methods
of collecting and handling it, are classified according to security
standards set by the United States Government. 1 have read
and understand the provisions of the espionage laws, Act of
June 25, 1948 as amended, concerning the disclosure of in-
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also signed a secrecy oath when he resigned from the
Agency in 1969, '

After his resignation, Marchetti published a novel, en-
titled The Rope Dancer, concerning an- agency called the

- F

formation relating to the National Defense and I am familiar
with the penaltles provided for violation thereof

2. I acknowledge, that I do not now, nor shall T ever p0$sess
' «rany right, mterest title or claim, in or'to any of the informal
. vw-tion or mtelhcrence or-any method of collecting. or, handling it;
which has come or shall come to my attention hy virtue of my
connection with the Central Intelligence Agency, but shall
always recognize the property right of the United States of
Ameriea, in and to such matters.

3. I do solemnly swear that I will never divulge, publish or
reveal either by word, conduct, or by any other means, any
classified information, intelligence or knowledge except in the
performance of my official duties and in accordance with the
laws of the United States, unless specifically authorized in
writing, in each case, by the Director of Central Intelligence
or his authorized representatives. * * *

® The relevant provisions of the oath are:

“SECrREcY QATH

I, am abhout to terminate my association with
the Central Intelligence Agency. I realize that, by virtue of
my duties with that Ageney, I have been the remplent of in-
formation and intellicence which concerns the present and
future security of the United States of America. I am aware
that the unauthorized disclosure of such information is pro-
hibited by the Espionage Laws (18 USC secs, 793 and 794),
and by the National Security Act of 1947 which specifically

. - -requires the protection of -intelligence sources and-methods-from
. unauthorized disclosure. Accordingly, I SoLEMNLY SWEAR,
" WiteoUT MENTAL RESERVATION OR PURPOSE oF EvaAsiOoN, AND

IN THE ABSENCE OF DURESS, As FoLLows: -

1. I will never divulge, publish, or reveal by writing, word,
conduct, or otherwise, any mformatmn relating to the natmnal
defense and security and particularly information of this na-
ture relating to intelligence sources, methods and operations,
and specifically Central Intelllrrence Agency operations, sources,
methods, personnel, fiscal data or security measures to anyone,
mcludmnr but not limited to, any future governmental or pri-
vate employer prlvate mt:nzen or other Government employee
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*National Intelligence Agency.” Marchetti has alse pub-
lished an article in the April 3, 1972 issue of the magazine,
The Nation, Entitled “CIA: The President’s Loyal Tool,”
the article criticized some policics and practices of the
Ageney. In Marvch, 1972, Marchetti submitted to Esquire
magazine and to six other publishers an article in which
he reports some of his experiences as an agent. According
to,the. United Stutes,.this article contains classified infor-
thation coneeriiinig ‘intelligence sources, methods and aper-
ations. Marchetti has appeared on television and radio
shows and has given interviews to the press. He has sub-
mitted to a publishing house an outline of a book he
proposes te write about his intelligence experivnces.

I

Jurisdiction

Jurisdiction arises from the presence of the United States
as a party. 28 U.S.C. §1345. “The government can sue
even if there is no specific authorization. In such cases,
however, it must have some interest to bhe vindicated suffi-
clent to give it standing.” €. A, Wright, I'ederal Courts 68
(2d ed. 1970), ch. 3, § 22, Standing arises from the govern-
ment’s mtmpst in protecting the national security.*_

J T 0

- - . -f N !
APTRLIL N .-[.»n i. P B B L T N L VI ST ML SO S LI ‘.-.--.- sl

LV of 'Central’ Intellln'em,e or h]s authorlzed representatlv
% N %

f 3.: I do not have any documents or materials in my posses-

ir - sion, classified or unclassified, which are thé property nf or in

- cu‘;tndml responsibility of - the. Central ]ntelh"enﬂe A"encx,
having come into my possession as a result of my duties with
‘the Lentral Inte]hucme Agency, or otherwise, # # * 7

._ SCf Inre Dcbs, 158 1.3, 564, DS&:

.- “livery government, entrusted, Ly the very terms of its being,
with powers and duties to be exercised and discharged for the
general welfare, has a right to apply to its own courts for any
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The Freedom of Speech and of the Press
are not Absolute

Marchetti claims that the present injunction is barred
by the Smpreme Court decision in the Pentagon Papers
case because the Government has failed to meet the very
heavy burden against any system of prior restraints on
expression. New York Times Co. v. United States, 403 U.S.
713, 714,

We readily agree with Marchetti that the First Amend-
ment limits the extent to which the United States, con-
tractually or otherwise, may impose secrecy requirements
upon its employees and enforce them with a system of
prior censorship. It precludes such restraints with respect
to information which is unclassified or officially disclosed,
but we are here concerned with secret information touch-
ing upon the national defense and the conduet of foreign
affairs, aequired by Marchelti while in a position of trust
and confidence and contractually hound to respeect it.

In order to protect freedom of speech and of the press,
the IMirst Amendment has heen applied beyond its express
terms, which were directed solely to Congress:

. “The first amendment provides that ‘Congress shall
make no law * * * abridging the freedom * * * of
the press,’ and there has heen common disposition

proper assistance in the exercise of the one and the discharge
of the other, and it is no sufficient answer to its appeal to one
of those courts that it has no pecuniary interest in the mattter.
The oblizations which it is under to promote the interest of
all, and te prevent the wrongdoing of one resulting in injury
to the general welfare, is often of itself sufficient to give it a
~ standing in court.” - B '
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to apply the amendment to the Toxceutive and the
courts as well. [Citing: Jomt Anti-Fascist Refugee
Comm. v. MeGrath, 341 U.S. 123, 143-44 (Black, J,,
conecurring}, 199 (Reed, J., dissenting) (1921); Wat-
kins v, United States, 354 USRS, 178, 188 (1957); West
Virginia Bd. of Educ. v. Barnette, 310 U.S. 624, (42
(1943). See alse Beauharnais v, Illinois, 343 T.S. 250,
386 (Douglas, J., dissenting) (1952); Reid v. Covert,
304 TS, 1, 17 (1957).] DBut the nnport of the first
amendment i3 as uncertain and undefined in regard
to the frcedom of the Press as to the other rights and
freedoms that it protects, and. indeed, the courts have
had far fewer oeccasions to define the freedom of the
Press, than, say, freedom of speech.” Henkin, The
Right to IXnow and the Duty to Withhold: The Cage
of the Pentagon Papers, 120 U. Pa. L. Rev. 271, 277
(1971).

Nonetheless, “[f]rec speech i1s not so abszolute or ir-
rational a conception as to nmply paralysis of the means
for effective protection of all the freedoms secured by
the Bill of Rights.” Bridges v. California, 314 U.S. 282
(I'rankfurter, J., dissenting). In applying the Iirst
Amendment to actions taken by the judi¢ial and executive
branches, the Supreme Court has followed a flexible ap-

*  “Becanse freedom of public expression alone assures the
unfolding of truth, it is indispensable to the democratic process.
But even that freedom is not an absolute and 1s not predeter-
mined. By a doctrinaire overstatement of its scope and by
giving it an ilusory absolute appearance, there is danger of
thwarting the free choice and the responsibility of exercising
1t which are basie to a democratic society.”

Bridges v. California, 314 U8, 252, 293 (Frankfurter, J., dis-
senting). See¢ also Near v. Minnesota, 283 U.S. 697, 708, “Liberty of
speech, and of the press, is * * * not an absolute right, and the
state may punish its abuse.”
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proach. As Mr. Justice Brennan wrote in Roth v, United
States, 354 U.8. 476, 483:

- “[I]t is apparent-that the unconditional phrasing of the
> First Amendment was not intended to protect every
.« -utterance. This phrasing did not prevent .this Court
...~ from eoncluding that libelous utterances are not within
« 1the area of constitutionally protected speech. Beau-
wiil! Rarnais. v: Il 343, 0.8, 250, 266. At the time of the
f+ ' adoption of the First Amendment, obscenity law was
not as fully developed as libel law, but there is suffi-
ciently contemporaneous evidence to show that ob-
seenity, too, was outside the protection intended for
speech and press.”

Threats and bribes are not protected simply because
they are written or spoken; extortion is a crime although
it-18 verbal. The Supreme Court has also upheld the Labor
Board’s attempt to protect employvees from spoken coer-
cion by employers. NLRB v. Gissel Packing Co., 395 U.S.
575, 616-619. The “government might prevent actual ob-
struction to its reeruiting service or the publication of the
sailing dates of transports or the number and location of
troops.” Near v. Minnesota, 283 U.S. 697, 716. Cf. Penn-
sylvamia v. Nelson, 350 U.S. 497. This flexible approach
toward, the executive and,ijudicial hranch is._warranted not
anly because they are omitted from the express language
of the First Amendment, hut also bhecause they lack legis-
lative capacity to establish a pervasive sf\’stem of censor-
ship:. This case itself illustrates the point that the execu-
tive and jndicial branches proceed on a case by case basis,
the executive branch being dependent on the judiciary to
restrict unwarranted disclosures.
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An earlier case upholding a govermuent request to en-
join publication involved the Valuchi papers, written while
Valachi was in prison. The United States brought an ac-
tion to obtain a permanent injunction requiring Maas, the
editor of Valuchi's manuscript, to comply with a **Memnmo-
randum of Understanding™ which required the approval
of the manuseript by the Department of Justice prior to
publication or dissenmination. The . partics . entered. this
agreement becauge the Attorney General had promulgated,
pursuant to 1S U.S.C. {44001, 4042, a regulation that no
manuseript prepared by a federal prisoner should be ap-
proved for publication “if it deals with the life history
or the ermminal carcer of the writer.” Valuchi and his
attorney had signed the Memorandum, bt Maas had not,
signing instead another agreement to which the Depart-
ment of Justice was not a party. The District Court
granted the United States a preliminary injunetion which
was upheld by the Court of Appeals hased on the broad
discretion of the Distriet Court in considering preliminary
injunctions. Mvas v. Uiited States, D. €. Cir., 371 F.2d
348.

This Court recently granted the government declaratory
relief against a newspaper publisher who had published a
raciallv digserimmnatory advertisement for the rental of a
oo in~a: private houseftin vidlation +of ~the 119687 Civil
Riglits "Acét: The Court:denied the defendant’s -elaim that
freedoin of7thé press was being abridged;con¢luding that

the act affected the press only in a commereial context and
riot’ in the dissemination of ideas. United States v, Hunter,

4-Cir., 459 F.2d 205, 211-213, ' .

f
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111

The Government has a Right to Sccrecy

Gtathering intelligence information and the other activ-
ities of the Agency, including clandestine affairs against
other nations, are all within the President’s constitutional
responsibility for the security of the Nation as the Chief
Executive and as Commander in Chief of our Armed
Forces. Const., art. I1, § 2. Citizens have the right to eriti-
cize the conduet of our foreign affairs, but the Government
also has the right and the duty to strive for internal secrecy
about the conduet of governmental affairs in areas in
which disclosure may reasonably be thought to be incon-
sistent with the national interest.

The Supreme Court recognized the need for secreey in
government in United States v. Curtiss-Wright Ezport
Corp., 299 U.8. 304, 320 where it said that the President

“has his confidential sources of information. He has
his agents in the form of diplomatic, consular and
other officials. Secrecy in respect of information gath-
ered by them may be highly necessary, and the prema-
ture disclosure of it productive of harmful results.”

A similar view was expressed in Chicago & Southern Air
Linés, Ine. v. Waterman Steamship Corp., 333 U.S. 103,
11:

“The President, hoth as Commander-in-Chief and as
the Nation’s organ for foreign affairs, has available
intelligence services whose reports are not and ought
not to be published to the world.”
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In another case the government was granted an injune-
tion to enforce an agrecment with a private contractor
who claimed the right to divulge the details of a torpedo
to other potential customers. In L. TF. Bliss Co. v, United
States, 248 U.S. 37, 45, the Supreme Court quoted with
approval froin the opinion of the Second Cirenit in that
case:

“‘The nature of the serviees rendered was such that
seercey might alinost he implied. It is diffienlt to
imagine a nation giving fo one of its citizens eontracts
to manufacture implements necessary to the national
defense and permiftting that eitizen to disclose the
construetion of such implement or sell it to another
nation. The very nature of the serviee makes the con-
struction nrged by the detfendant untenable””

Althongh the Tirst Amendment protects eriticism of the
government, nothing in tha Constitution requires the gov-
ernment to divulze imformation:

“From cur national beginmings, the Government of the
United States has asserted the right to conccal and,
therefore, in praetical cffect not to let the people
know. Secreey governed the deltherations in Philadel-
phia in 1787. Some need for scereey was. expressly
recognized in the Constitution: in providing for publi-
cation of a journal of each House of Congresls, it ex-
cepted ‘such parts as mayv in their jndgment require
secerecy.” The occasional need for szcerecy nnderlay
some of the digpositions of the Constitution: the power
to conduet foreign relations was given to the Exeentive
rather than to Congress, and a part in maliing treaties
to the less numerons Senate rather than to the House.
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Presidents from Washington to Nixon have asserted

‘executive privilege’ to withhold information from
. Congress. And Congresses and congressional com-

mittees have recognized the ‘right,” the propriety, the

need for some executive nondisclosure, even to them:

since 1791 Congress, in requesting reports from Execu-

tive Departments; has asked the State Department to
“'report only what in the President’s judgment was ‘not
“incompatible with' 'the public interest? Modern: Coni
gresses have recognized the Executive'’s classification
syvstem and provided for its enforcement, to some ex-
tent by criminal penalties. The Supreme Court, too,
has repeatedly recognized the need for some secrecy
in executive activities. For its own part, Congress has
often claimed the need to conceal: the Senate in par-
ticnlar (especially in executive session), and commit-
tees and subcommittees of both Houses, have often
maintained secreey. The courts, too, often insist on
the confidentiality of deliberations in the jury room or
in judicial chambers. The most confidential proceed-
ing in all of government is probably the conference
of the Justices of the Supreme Court.” Henkin, The
Right to Know and the Duty to Withhold: The Case
of the Pentagen Papers, 120 T. Pa. L. Rev 271, 273-
74 (1971) :

5Cf. 5 U.R.C. §552(h) (1) exempting from mandatory disclosure
under the Freedom of Information Act “matter specifically required
by Executive Order to be kept secret in the interest of mnational
defense or foreign policy * * * .’ Executive Order 10501 has estab-
lished a system of classifying documents as “Top Secret”, “Secret”
or “Classified” depending on the effect of disclosure on the national
defense and the conduct of the nation’s affairs.
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v

Secrecy Agreenents with Employecs Frovide o Reasonalble
Means for Government dgencies to Prolect Internal
' Secrets

Congress has iinposed on the Dircctor of Central Intelli-
gence the responsibility for protecting intelligence sources
andrmethods. 50 U.S.C. §403 (d)(3). In attempting to
comply with this duty, the Ageney reqguires its emplovecs
as a condition of employvment to sign a secrecy agreement,
and such agreements arc entively appropriate to a pro-
gram in implementation of the congressional direction of
secrecy. Marchetti, of course, could have refnsed to sign,
but then he wounld not have been cmploved, and he would
not have been given access to the classified information
he mayv now want to hroadeast.

Confidentiality inheres in the situation and the relation-
ship of the partics. Since information highly sensitive to
the conduct of foreign affairs and the national defense was
involved, the law would probably imply a scerecy agreement
had there heen no forimally expressed agreement, but it cer-
tainly lends a high degree of reasonableness to the contract
in its protection of eclassified information from unauthor-
ized disclosure.

Moreover, the Government’s nced for secreey in thls area
lends justification to a system of prior restraint against
diselosure by employees and former employces of classified
information obtained during the course of employment, One
mav peculate that ordinary c¢riminal sanctions might suf-
ﬁce to prevent unauthorized disclosure of such nformatmn
but the risk of harm from disclosure is so great and main-
tenance of the confidentiality of the information so neces-
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sary that greater and more positive assurance is warranted.
Some prior restraints in some circumstances are approv-
able of course. See I'reedman v. Maryland, 380 U.S. 51.

v
Marchettv’'s Rights

As we have sald, howevlér, Marchettl by accepting em-.
ployment with the CIA and 'by signing a secrecy agreement
did not surrender his First Amendment right of free speech.
The agreement is enforceable only hecause it is not a viola-
tion of those rights. We would decline enforcement of the
secrecy oath signed when he left the employment of the
CIA to the extent that it purports to prevent disclosure of
unclassified information, for, to that extent, the oath would
be in contravention of his IFirst Amendment rights.®

Thus Marchetti retains the right to speak and write about
the CIA and its operations, and to criticize it as any other
citizen may, but he may not disclose classified information
obtained by him during the course of his employment which
18 not already in the public domain.

Because we are dealing with a prior restraint upon
speech, we think that the CLA must act promptly to approve
or_disapprove any material which may be submitted to it
by Marchetti. -Undue delay would impair the 1ea&>onable-
ness of the 1est1 aint, and that reasonableness is to be main-

tained if the restraint is to be enforced. We should think
that, in all -events, the maximum period for responding

® There was no apparent consideration for the secrecy oath, so
that it would be; generally, on that ground. The oath
has the support of the moral force underlying solemn oaths, but it
added nothing to the Government's arsenal of legal nﬂ'hts in "the

context of this proceeding.
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after the submission of material for approval should not
exceed thirty dayvs.

Furthermore, since First Amendment rights are involved,
we think Marchettl would he entitled to judieial review of
any action by the CIA disapproving publication of the
material. Some such review wonld scem essential to the
enforcement of the prior restraint imposed upon Marchetti
and other former employees, Sec Frecdnan v. Maryland,
380 U.S. 51. Because of the sensitivity of the area and con-
fidentiality of the relationship in which the imformation
was obtained, however, we find no reason to impose the
burden of obtaining judicial review upon the CLA. It ought
to be on Marchotti.

Indeed, in most instances, there ought to he no praetical
reason for judicial review since, hecause of its limited na-
ture, there would be only narrow areas for possible dis-
agreement.

The Constitution in Article 1T § 2 confers broad powers
upon the President in the conduet of relations with foreign
states and in the conduct of the national defense. The CIA
is one of the executive agencics whose activities are closely
related to the conduct of foreign affairs and to the national
defense. Its operations, gencrally, are an executive fune-
tion beyond the control of the judicaal power. If in the con-
duet of its operations the need for secrecy requires a sys-
tem of classification of documents and information, the
process of classification is part of the executive function
beyond the scope of judicial review. See Octjcn v. Central
Leather Co., 246 U.8. 297; United States v. Belmont, 301
U.S. 324; Zemel v. Rusk, 381 U.S. 1.

There is a practical reason for aveidance of judicial re-
view of secrecy classifications. The significance of one item
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of mforma’uon may frequently depend upon knowledge of
many other 1tems of information. What may seem trivial
to the umnfmmed ma3 appear of great moment to one who
has a broad view of the scene and may put the questioned
1tem of information in its proper context. The courts, of
comse, are 1ll- eqmpped to become sufﬁcmntly steeped in
forelgn intelligence. matters to serve effectlvely in the re-
view of secr ecy clas&ﬁcatmna in that area.

- Information, though classified, may have heen pubhcly
disclosed. If it has heen, Marchetti should have as much
right as anyone else to republish it. Rumeor and speculation
are not the equivalent of prior disclosure, however, and
the presence of that kind of surmise should be no reason
for avoidance of restraints upon confirmation from one in
a position to know officially.

The issues upon judicial review would seem to he simply
whether or not the information was classified and, if so,
whether or not, by prior disclosure, it had come into the
public domain.

VI

Conclusion

For the stated reasons, our conclusion is that the secrecy
agreement executed by Marchetti at the commencement. of
hlS emplm ment was not in der OgﬂtLOH of Malchet’m s con-
stltutlonal I‘l”htS Its provision for submission of material
to the CIA for approval prior to publication is enforce-
able, _prowded the CIA acts promptly upon such sub-
missions and withholds approval of publication only of
information which is classified and which has not been
placed in the public demain by prior disclosure.
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(fenerally, thercfore, we approve the injunctive order
issuéd by the District Court. The case will bhe remanded,
however, for the purpose of revising the order to limit its
reach to classified Information and tor the conduct of sueh
further proceedings as may he necessary if Marchetti con-
fends that the CTA wrongfully withheld approval of the
publication of any information inder the standards we
have laid down. o

r_,: LN i

Affmeed and remanded.

Craven, Circwit Judge, concurring:

I agree that “[t]he conduet of the foreign relations of
our government is committed by the Constitution to the
exeeuntive and legislative—the political’—departments of
the government, and the propriety of what may be done 1In
the exercise of this political power is not subject o judiclal
incquiry or decision.” Oeljeun v, Cendral Lealher Co., 246
U.S. 297, 302 (1917).

I concur in the opinion of the court except for the state-
ment that the elassification of documents and mformation
by the exeeutive is not suliject to judicial review. Because
the national sceurity may be involved and hecausc of the
expertise of the e\r-cntl\ ¢, I would resolve any 1f)uht nb'out
the I@ﬂSOTI‘lh]L]]OSH of'h ‘dlagsification i n fm or' ‘of thi } s:m erni-
ment. - If the burden were put upon one’ whin’ assmls the
elassifieation, and surely it onght fo- he, nrach of the
difficulty envisioned in the court’s opinion’ wonld pre-
stmably * disappear. Indeed, T would not ohject to a
presumption of reasonableness, and a reqniremert that the
assailant demonstrate hy clear and eonvincing evidence
that a classifieation 1s arbitrary and capricious before it
mav be invalidated.
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But however difficult the adjudication of the reason-
ableness of a secrecy classification, T cannot subseribe to
a flat rule that it may never be attempted. The “right to
know” is in a period of gestation. I think that the people
will increasingly insist upon knowing what their govern-
ment is deing and that, because this knowledge is vital to
government by the people, the “right to know” will grow.
1 am not yet ready to foreclose any inquiry into whether
or not secrecy classifications are reasonable. To protect
those that are does not require that we also protect the
frivolous and the absurd.

Other than my donbt about the insulation of a classifica-
tion system from judicial review, I fully coneur in the
opinion of the court.

.....
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Memorandum Opinion and Order

IN THE
UNTTED STATES DISTRICT COURT
For e Easrerx Districr oF VIiRGINIA
ALuxaxnria Divisioy

Civil Action No. 1749-72-4

——
UxiTeEn STaTis oF AMERICA,
Plaintif,
——
Vicror L. MakcHeTTI.
Defendant.

P

The United Stutes has filed a eomplaint seeking to cn-
force specific performance of a contract it made with the
defendant. The complaint asks for a permanent injnnetion
acgainst disclosure hy the defendant, his agents, servants,
or emplovees, assigns, and all others in coneert or participa-
tion with him. of information obtained by him while an
emplovee of the Central Intelligence Ageney (CIA), all in
violation of that contraet.

The controlling issue in the case, as set forth in defen-
dant’s trial brief (p. 16), 1s “whether the facts are to he
judeed aceording to the Tirst Amendment doctrine or
according to the common law of contracts.” It 1s the Court’s
view that it should he viewed according to the latter.

UUpon beginning his emplovment with the United States,
the defendant executed the following two secrecy agree-
ments:
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“SECRECY AGREEMENT

23 March 1955
Date

1. I am aware of the fact that the Central Intelli-
‘gence Agency by reason of the sensitive nature of its
work, must observe very strict security measures.

2. T agree to honor the requests’ of “the Central
Intelligence Agency relative to my application for
employment or rendition of services whether it be
accepted or rejected.

3. I agree not to inform anyone that I am being
considered for a position in the Central Intelligence
Agency, unless specifically anthorized hy a representa-
tive of the Central Intelligence Agency.

4. I agree not to disclose processing procedures I
have observed in the Central Intelligence Agency.

5. I agree not to discuss by name or otherwise, any
individuals with whom I have talked in the course of
my application for employment to the Central Intelli-
..genee Agency.,

'/s/ Vicror L. MaRcHETTI
Signature

/s/ WiLrianr E. GreeExip
Witness”
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“SECRECY AGREEMENT

1. I, Vietor L. Marchetti, understand that hy virtue
of my duties in the Central Intelligenee Ageney, T may
be or have been the recipient of information and
ntelligence which concerns the present and future
'sepurity of the Uniled States. This infurmation and
intelligence, together with the methods of collecting
- and ‘handling 1t, are classified according to security
standards set by the United States Govermment., T
have read and understand the provisions of the
esplonage laws, Aet of June 23, 1045, as amended,
concerning the disclosure of information relating to
the National Defense and T amn familiar with the
penalties provided for violation thereof.

2. I acknowledge, that I do not now, nor shall T ever

possess any right, interest, title or elaimn, in or to any
of the information or intelligence or any method of
collecting or handling it, which has come or shall come
to my attention by virtue of my connection with the
Central Intelligence Agency, but shall always recognize
the property right of the United States of America, in
and to such matters.

3. I do solemnly swear that I will never divulge,
publish or reveal cither by word, conduct. or hy any
othef means, any elassified information, intelligence
or l{lil(')\x'ieclge except in the performance of my official
duties and in accordance with the laws of the United
States, unless specifically anthorized in writing, in
each case, by the Director of Central Intelligence or
his anthorized representatives,

DOJ-CIV-20-2479-A-000071



223,

4. I will at all times comply strictly with the Central
Intelligence Agency Security Regulations and appen-
dices thereto, which I have read and understand.

5. I understand that no change in my assignment
within the Central Intelligence Agency will relieve
me of my obligation under this oath and that the
provisions of this cath will remain equally binding on
me after the termination of my services with the
(entral Intelligence Agency.

6. 1 take this obligation freely, without any mental
reservation or purpose of evasion.

In wiTNEss WHEREOF, I have set my hand and seal
this 3 day of Oct. 1955.

/8/ Vicror L. MarcuerTr (Seal)”

When he terminated his employment in 1969, he executed
the following document:

“Secrecy OaTH

) S , am about to terminate my
assoclation with the Central Intelligence Agency. I
realize that, by virtue of my duties with that Agency,
I have been the recipient of information and intelli-
gence which concerns the present and future security
of the United States of America. T am aware that the
unauthorized disclosure of such information is pro-
hibited by the Espionage Laws (18 USC secs. 793 and
794), and by the National Security Act of 1947 which
specifically requires the protection of intelligence
“sources and methods from unauthorized disclosure.
Accordingly, I SOLEMNLY SWEAR, WITHOUT
MENTAL RESERVATION OR PURPOSE OF
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EVASION, AND IN THE ABSENCE OF DURESS,
AS FFOLLOWS:

1. I will never divulge, publish, or reveal by writing,
word, comduct, or otherwise, any information relating
to the national defense and seeurity and partienlarly
information of thix nature relating to intelligence
sources, methods and  operations, aned  specifieally
Central  Intellizence  Ageney  oporations,  sourees,
mathods, personnel, fiscal data, or seeurity measures
to anvone, including but not limited to, any future
governuiental or private emplover, private eitizen, or
other Government emplovee or official without the
expres: written consent of the Direetor of Central

Intelligence or his authorized representative.

2. T have heen invited to submit in writing any
monctary ¢laims which T may have azainst CIA or the
United States Govermment whiech mav In any way
necessitate the disclosure ol information deseribed
hercin. I have been advised that any sueh claims will
receive full legal consideration. In the event, however,
that T am not satisfied with the decisions of CILA
concermng anyv present or future claims T may snb-
mit, T will not take any other action to obtain satisfae-
tion withont prior written notice to CTA, and .then only
in accordance with snch legal and security adviee as
CIA will promptly furnish me.

3. I do not have any doenments or materials in my
possession, elassified or wnelassified, which are the
propertv of, or in enstodial responsibility of the
Central Intellicence Agency, having come into my
possession as a result of my dunties with the Central
Intelligence Agency, or otherwise,

DOJ-CIV-20-2479-A-000073



. 24a

4. During my exit processing and during my period

- of employment with the Central Intelligence Agency I
. have been given an opportunity to report all informa-
tion about the Agency, its personnel, and its opera-

tions which I consider should receive official cognizance.
Hence, I am not aware of any information, which it is

" my duty in the national interest to disclose to the

Central Intelligence Agency, nor am I aware of any

violations or breaches of security which I have not
officially reported, except as set forth on the reverse

side of this sheet or on other attachments.

5. I have been advised that in the event I am called
upon by the properly constituted authorities to testify
or provide information which T am pledged hereby not
to disclose, I will notify CIA immediately; I will also
advise said authorities of my secrecy commitments to
the United States Government and will request that
my right or need to testify be established before I am
required to do so.

6. I am aware of the provisions and penalties of
the Espionage Laws, Act of June 25, 1948 (18 USC
secs. 793 and 794) and am fully aware that any
viclation on my part of certain matters sworn to by
me nnder this oath may sub]ect me fo prosecution

undel the terms of that Act and that violation of

other portions of this cath are subject to appropriate

" action, including such dissemination of the violation
" as the circumstances warrant.

o .II have read and understand the contents of this oath

and voluntarily affix my signature hereto with the full

knowledge that this cath was executed for the mmtual

benefit of myself and the United States Government,
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and that it will he retained in the files of the Central
Intelligence Ageney for its future use or for reference
by me at any thme in the Tuture that I may he requested
or ordered to testify or disclose anyv of {he matters
included within the scope ef this oath,

Ix witxess wHEREOF, I have sef my hand and seal this
2 Sep 1469,

/s/ Vicron Lo Marcnuzrr (Seal)
Signature”

Subsequent to termination of his emplovment the defen-
dant authored an article entitled “I'wilight of the Spooks.”
He sent this article to a magazine publisher. Subsequently
he visited and submitted the manuseript to six other pub-
lishers., With one of thesc he ultimately signed a contraet
for its publication and received an advance on royvalties.
The article has never been submitted to the CTA. nor has
consent of its Dircetor or his anthorized reprcsentative
been obtamed for the revelations contained in the article.

Specifieally the Court finds that at least five of the items
mentioned in the Karamessines alidavit and testified to by
Karamessines on the stand as appearing in the defendant’s
article “Twiljght of the ‘%pnn]\s. were cla: ablﬁE‘(], and at
.']east three, 1téms w]nch were taped t01 telcv 110N mten lews
also fit t]nt c:'lteﬂon' Attcmpts were made b\ thP .defen-
dant to show that the material was improperly clas%‘,lﬁed
that it was information which was pnhhd\ known, anyway;
and that, contrary to the Karamessines ‘lfﬁdﬂ'\ it anrl testi-
mony, revelations of the type made by the defendant would
not compromise the sceurity of the TUnited States or
éndanger its intelligence operations. Objeetions to these
attempts were mniformly sustained by the Court during
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trial. Tt was the view of the Court at trial, and still is,
that it is not the role of the Court to determine whether
material should he classified or whether, even if classified,
its revelation is immaterial. Nor should the Court make
a determination as to the validity of the CIA’s judgment
on the compromise vel non of this country’s security and
intelligence operations. By contract the defendant has
relegated that deecision to the CIA. As pointed out in the
testimony of Karamessines, on the subject of whether the
information is already public, it is one thing to have un-
confirmed report, rumor, suspicion and specnlation as the
source of such information. It is quite another thing to
have such information revealed by a person who hears the
credentials of a former CIA employee. Toven though the
information is incorrect, it in some instances was suffi-
cliently close to the truth to he damaging. But damaging
or not, it was information ohtained by the defendant as a
result of his employment with CIA, and consequently its
revelation is restricted.

In the opinion of the Court the contract takes the case
ont of the scope of the First Amendment; and, to the
extent the First Amendment s involved, the contraet
constitutes a waiver of the defendant’s rights thereunder.
It is these documents that the Court {eels distinguish this
case from New York Times Co. v. United States, 403 U.S.
713 (1971}, and render it no more than a usual dispute
hetween an employer regarding the revelation of informa-
tion ohtained hy that employee during his emplovment.
Consecquently, fhere is no prior restraint and mno such
heavy bhurden on the Unifed States to show irreparable
damage fo the country as was imposed by New York Times.

DOJ-CIV-20-2479-A-000076



27a

There 18 no suggestion that the secreey agreements were
the product of any frand or durcss or that the defendant
was not fully competent at the time of their exeention.

The Court finds that, contrary to the docnments’ pro-
seriptions, the defendant has divulyed and published and
revealed, by writing and by word, information relating
to the national defense and geeurity and information of
that natnre rvelating to intellizent sources, methods and
operations, hoth classificd and otherwise, without first
obtaining consent of the ('TA,

The defendant does not eontest that he has marde the
revelations and admits that at least some ol the informa-
tion in the article he gnined as a resolt of his cinplovinent
with CTA. Indeed, he trades npon his former connection
with the CTA as patting him in 2 unique position to reform
the intelligence gathering community of the United States.
He secks to avoid his eontract by arguing that the IFirst
Amendment cives him rights whieh transeend anv con-
traectual oblications which mizht be imposed by the Unit- 1
States, and argnes forther that the United States cannot
be considered a traditional amplover hut must only operate
within the prohibitions of the First Amendment, any con-
tract to the contrary notwithstanding.

Defendant eites no case which holds that the TUnited
States mav not be viewed as an emplover with the same
contract rights as any other emplover and this Court is
nnwilling to so hold.

In the Court’s view the United States has made its case
for specific performance when it ghows the contract, a
hreach thercof, and the inadeqnaecy of monetary damages.

The defendant further contests the jnrisdiction of the
Court, prineipally on the ground that there is no specifie
authority for a Federal Conrt to award injnnctive relief
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for threatened danger to national security. This argu-
ment, however, fails along with the failure of the First
Amendment argument. 28 U.S.C. § 1345 clearly gives the
Distriet Court original jurisdietion of all civil actions.

A permanent injunction will be issued, -identical in
terms to the tfemporary restraining order heretofore
entered. It is so ordered; and such an injunction will be
entered upon presentation.

- /s/ Arerr V. Bryax, Jn.
United States District Judge

Alexandria, Virginia
May 16th, 1972

T I I [ A T ;’
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Permanent Injunction

Ix THE
UNITED STATES DISTRICT COURT
. For TuE Eastery Disrricr oF VIRGINIA
Avexanpria Dhvision

Civil Action No. 179-T2-A

-
UNITED STATES 0F AMERICA,
Pluintiff,
v
Victor L. MarcriT,
Defendunt.

i

This matter having come before the Court for trial on
May 15, 1972 and the Court having considered the evidence
presented and the arguments of counsel and having issued
a Memorandum Opinion and Order on May 19, 1972, which
sets forth findings of fact and conclusions of Jaw respecting
this controversy, and the Court being fully advised and
having determined that the defendant has breached his
secrecy agreements with the Central Intelligence Agency
and that the United States 1s withouf an adequate remedy
at law and is entitled to speceific performance, it is by the
Court this 19th day of May, 1972

ORDERED :

That the defendant, Vietor T.. Marchetti, his agents,
servants, employees and attorneys, and all other persons
in aetive concert or participation with him, and each of
them, be, and they hereby are permanently enjoined from
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further breaching the terms and conditions of the defen-
dant’s secrecy agreements with the Central Intelligence
Agency by diselosing in any manner (1) any information
relating to intelligence activities, (2) any information con-
cerning intelligence sources and methods; Provided, how-
ever, that this Injunction shall not apply to any informa-
tion, the rclease of which has been authorized in accordance
with the terms and conditions of the aforesaid contract,
and Provided, further, that this Injunction shall apply only
with respect to information obtained by said defendant by
reason of his employment under the aforesaid secrecy
agreement and which has not been placed in the public
domain by the United States; and it is

FURTHER ORDERED:

That the defendant shall submit to the Central Intelli-
gence Agency, for examination 30 days In advance of
release to any person or corporation, any manuseript,
article or essay, or other writing, factual, fictional or
otherwise, which relates to or purports to relate to the
Central Intelligence Agency, intelligence, intelligence
activities, or intelligence sources and methods, for the
purpose of avoiding inadvertent disclosure of information
contrary to the provisions and conditions of the aforesaid
secrecy agreements, and such manuscript, article, essay or
other writing shall not be released without prior authoriza-
tion from the Director of Central Intelligence or his desig-
nated representative.

/s/ Avsirt V. Bryaxw, Jr.
United States District Judge
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Memorandum Opinion and Order

IN THE
UNTTED STATES DISTRICT COURT
For e Easrerx Districr oF VIiRGINIA
ALuxaxnria Divisioy

Civil Action No. 1749-72-4

——
UxiTeEn STaTis oF AMERICA,
Plaintif,
——
Vicror L. MakcHeTTI.
Defendant.

P

The United Stutes has filed a eomplaint seeking to cn-
force specific performance of a contract it made with the
defendant. The complaint asks for a permanent injnnetion
acgainst disclosure hy the defendant, his agents, servants,
or emplovees, assigns, and all others in coneert or participa-
tion with him. of information obtained by him while an
emplovee of the Central Intelligence Ageney (CIA), all in
violation of that contraet.

The controlling issue in the case, as set forth in defen-
dant’s trial brief (p. 16), 1s “whether the facts are to he
judeed aceording to the Tirst Amendment doctrine or
according to the common law of contracts.” It 1s the Court’s
view that it should he viewed according to the latter.

UUpon beginning his emplovment with the United States,
the defendant executed the following two secrecy agree-
ments:
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“SECRECY AGREEMENT

23 March 1955
Date

1. I am aware of the fact that the Central Intelli-
‘gence Agency by reason of the sensitive nature of its
work, must observe very strict security measures.

2. T agree to honor the requests’ of “the Central
Intelligence Agency relative to my application for
employment or rendition of services whether it be
accepted or rejected.

3. I agree not to inform anyone that I am being
considered for a position in the Central Intelligence
Agency, unless specifically anthorized hy a representa-
tive of the Central Intelligence Agency.

4. I agree not to disclose processing procedures I
have observed in the Central Intelligence Agency.

5. I agree not to discuss by name or otherwise, any
individuals with whom I have talked in the course of
my application for employment to the Central Intelli-
..genee Agency.,

'/s/ Vicror L. MaRcHETTI
Signature

/s/ WiLrianr E. GreeExip
Witness”
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“SECRECY AGREEMENT

1. I, Vietor L. Marchetti, understand that hy virtue
of my duties in the Central Intelligenee Ageney, T may
be or have been the recipient of information and
ntelligence which concerns the present and future
'sepurity of the Uniled States. This infurmation and
intelligence, together with the methods of collecting
- and ‘handling 1t, are classified according to security
standards set by the United States Govermment., T
have read and understand the provisions of the
esplonage laws, Aet of June 23, 1045, as amended,
concerning the disclosure of information relating to
the National Defense and T amn familiar with the
penalties provided for violation thereof.

2. I acknowledge, that I do not now, nor shall T ever

possess any right, interest, title or elaimn, in or to any
of the information or intelligence or any method of
collecting or handling it, which has come or shall come
to my attention by virtue of my connection with the
Central Intelligence Agency, but shall always recognize
the property right of the United States of America, in
and to such matters.

3. I do solemnly swear that I will never divulge,
publish or reveal cither by word, conduct. or hy any
othef means, any elassified information, intelligence
or l{lil(')\x'ieclge except in the performance of my official
duties and in accordance with the laws of the United
States, unless specifically anthorized in writing, in
each case, by the Director of Central Intelligence or
his anthorized representatives,
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4. I will at all times comply strictly with the Central
Intelligence Agency Security Regulations and appen-
dices thereto, which I have read and understand.

5. I understand that no change in my assignment
within the Central Intelligence Agency will relieve
me of my obligation under this oath and that the
provisions of this cath will remain equally binding on
me after the termination of my services with the
(entral Intelligence Agency.

6. 1 take this obligation freely, without any mental
reservation or purpose of evasion.

In wiTNEss WHEREOF, I have set my hand and seal
this 3 day of Oct. 1955.

/8/ Vicror L. MarcuerTr (Seal)”

When he terminated his employment in 1969, he executed
the following document:

“Secrecy OaTH

) S , am about to terminate my
assoclation with the Central Intelligence Agency. I
realize that, by virtue of my duties with that Agency,
I have been the recipient of information and intelli-
gence which concerns the present and future security
of the United States of America. T am aware that the
unauthorized disclosure of such information is pro-
hibited by the Espionage Laws (18 USC secs. 793 and
794), and by the National Security Act of 1947 which
specifically requires the protection of intelligence
“sources and methods from unauthorized disclosure.
Accordingly, I SOLEMNLY SWEAR, WITHOUT
MENTAL RESERVATION OR PURPOSE OF
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EVASION, AND IN THE ABSENCE OF DURESS,
AS FFOLLOWS:

1. I will never divulge, publish, or reveal by writing,
word, comduct, or otherwise, any information relating
to the national defense and seeurity and partienlarly
information of thix nature relating to intelligence
sources, methods and  operations, aned  specifieally
Central  Intellizence  Ageney  oporations,  sourees,
mathods, personnel, fiscal data, or seeurity measures
to anvone, including but not limited to, any future
governuiental or private emplover, private eitizen, or
other Government emplovee or official without the
expres: written consent of the Direetor of Central

Intelligence or his authorized representative.

2. T have heen invited to submit in writing any
monctary ¢laims which T may have azainst CIA or the
United States Govermment whiech mav In any way
necessitate the disclosure ol information deseribed
hercin. I have been advised that any sueh claims will
receive full legal consideration. In the event, however,
that T am not satisfied with the decisions of CILA
concermng anyv present or future claims T may snb-
mit, T will not take any other action to obtain satisfae-
tion withont prior written notice to CTA, and .then only
in accordance with snch legal and security adviee as
CIA will promptly furnish me.

3. I do not have any doenments or materials in my
possession, elassified or wnelassified, which are the
propertv of, or in enstodial responsibility of the
Central Intellicence Agency, having come into my
possession as a result of my dunties with the Central
Intelligence Agency, or otherwise,
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4. During my exit processing and during my period

- of employment with the Central Intelligence Agency I
. have been given an opportunity to report all informa-
tion about the Agency, its personnel, and its opera-

tions which I consider should receive official cognizance.
Hence, I am not aware of any information, which it is

" my duty in the national interest to disclose to the

Central Intelligence Agency, nor am I aware of any

violations or breaches of security which I have not
officially reported, except as set forth on the reverse

side of this sheet or on other attachments.

5. I have been advised that in the event I am called
upon by the properly constituted authorities to testify
or provide information which T am pledged hereby not
to disclose, I will notify CIA immediately; I will also
advise said authorities of my secrecy commitments to
the United States Government and will request that
my right or need to testify be established before I am
required to do so.

6. I am aware of the provisions and penalties of
the Espionage Laws, Act of June 25, 1948 (18 USC
secs. 793 and 794) and am fully aware that any
viclation on my part of certain matters sworn to by
me nnder this oath may sub]ect me fo prosecution

undel the terms of that Act and that violation of

other portions of this cath are subject to appropriate

" action, including such dissemination of the violation
" as the circumstances warrant.

o .II have read and understand the contents of this oath

and voluntarily affix my signature hereto with the full

knowledge that this cath was executed for the mmtual

benefit of myself and the United States Government,
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and that it will he retained in the files of the Central
Intelligence Ageney for its future use or for reference
by me at any thme in the Tuture that I may he requested
or ordered to testify or disclose anyv of {he matters
included within the scope ef this oath,

Ix witxess wHEREOF, I have sef my hand and seal this
2 Sep 1469,

/s/ Vicron Lo Marcnuzrr (Seal)
Signature”

Subsequent to termination of his emplovment the defen-
dant authored an article entitled “I'wilight of the Spooks.”
He sent this article to a magazine publisher. Subsequently
he visited and submitted the manuseript to six other pub-
lishers., With one of thesc he ultimately signed a contraet
for its publication and received an advance on royvalties.
The article has never been submitted to the CTA. nor has
consent of its Dircetor or his anthorized reprcsentative
been obtamed for the revelations contained in the article.

Specifieally the Court finds that at least five of the items
mentioned in the Karamessines alidavit and testified to by
Karamessines on the stand as appearing in the defendant’s
article “Twiljght of the ‘%pnn]\s. were cla: ablﬁE‘(], and at
.']east three, 1téms w]nch were taped t01 telcv 110N mten lews
also fit t]nt c:'lteﬂon' Attcmpts were made b\ thP .defen-
dant to show that the material was improperly clas%‘,lﬁed
that it was information which was pnhhd\ known, anyway;
and that, contrary to the Karamessines ‘lfﬁdﬂ'\ it anrl testi-
mony, revelations of the type made by the defendant would
not compromise the sceurity of the TUnited States or
éndanger its intelligence operations. Objeetions to these
attempts were mniformly sustained by the Court during
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# UNITED STATES v. MARCHETTI
Cite as 466 F.2d 1309 (1972)

UNITED STATES of Amerlca,

PR e 0 Appellee,
v.
Victor L. MARCHETTI Appellant
. ] (two cases)
““Nos: 72—1586 12-1589.
Umted States Court of Appeals,
L Fourtll Circuit.
L Argued May31 1972,
Demded Sept 11, 1972.

Certloran Denied Dec. 11 1972
See 93 STCt 553

Actlon by United ' States agamst

former employee of ‘Central Intelligence

Agency to ‘enjoin 'the former employee -

from publishing ‘a iproposed -book in vio-

lation of secrecy: agreement :and .secrecy
oath. - The United: States Distriet Court -

for the Eastern District of Virginia, at
Alexandria, Albért V. Bryan, Jr., J.,

granted preliminary injunction and the-

former employee appealed. The Court
of Appeals, Haynsworth, Chief ‘Judge,
held that secrecy agreement executed by
employee at commencement of his ém-

ployment was not’ ’m derogation of - hls_

constitutional - rlghts and its provision

for submission of xﬁaterlal to the agency*

for approval prior ‘to pubhcatlon was en-
forceable, prov1ded the “‘agency ~scted
promptly upon such submissions “and

withheld approval of- publication only -of )
classified information ‘which had not

been placed in public démain by prior
disclosure.

. Affirmed and remanded

. Craven, Clrcult Judge, . concurred
and filed oplnlon b -

1. Courts &30 ';1?

United States as al party, federal court

had jurisdiction of ‘United States suit -

against former ‘Qentral Intelllgence

Agency employee to enforce a secrecy.’

agreement which prohibits .the publica-
tion . of .any . article ;or. book about the

agency. without : the agencys Jprior.

written . authonzatlon . U.S.C.A.Const. -
Amend. 1; 28 U.S.C.A. § 1345,

»1309

2. United States €124

The . government’s interest in’ pro-
tecting the national security gave it
standing to bring action against former '
employee of Central Intelligence Agency:
to eriforce secrecy agreement to prohibit
the publication ‘of articles or books about :

the agency without the agency’s prior

consent: U.S.C.A.Const. Amend 1; 28

o USCA'§1845." -

Constitutional Law @90 1(1)

:The First Amendment hmlts the ex-
tent to which the United States, contrac-
tually or otherwxse, may impose secrecy
requirements upon its employees and en-
force requlrements with system of prior
censorshlp ‘U.S.C.A. Const Amend 1

4. Constituﬁonal Iaw e=>90.1(1) .

The First Amendment precludes se-
crecy agreements calling for prior cen-
sorship with respect to information’ in:
possession ‘of - government employee
which is unclassified or officially dis-:
closed. U.S.C.A. Const Amend 1.

5. Gonstltutlonal Law @90(3) : :
Free speech is not so absolute or ir-.
rational a conception as o imply paraly-
sis of the means for effective protection
of all the freedoms secured by the: Bill:
of nghts U.S. CA Const. Amend 1.

6. Gonstitutlona.l La.w @ﬁ90.1(5) ;

- The: uncondltlonal phrasing of the
First Amendment was not intended to
protect . every utterance and does not
bring either libel or obscenity within the
protection intended for speech and press
U.S.C.A.Const. Amend 1.

7. Constitutional Law e=90.1(1') :
Threats.and bribes are not protect- -
ed by the First -Amendment simply be-

: - cause they are written or spoken and ex-
By virtue, of the presence of the,.

tortion is a crime although it is verbal.
U.S.C.A.Const. Amend. 1. ., - . i -

[

8. United States €33

Gathering intelligence information
and the other .activities of the Central
Intelllgence Agency, - including clandes-
tine affairs against other nations, are
all: within the President’s. constitutional

.+, responsibility for the security .of the na-
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tion as the Chief Executive and as Com-
mander in Chief. U.S.C.A.Const. art. 2,
§ 2. N . g .

9. Constitutional Law ¢=80.1(2)

Although citizens have the right to .

criticize the conduct of our foreign af-
fairs, the government also has the right
and duty to strive for internal secrecy

about the conduct of governmental af-.

fairs in areas in which disclosure may
reasonably be thought to be inconsistent
with the national interest.
Const. art. 2, § 2; Amend. 1.

10. Constitutional Law &=90.1(1)

Although the First .Amendment pro-
tects criticism-of the government, noth-
ing in the Constitution requires the gov-
ernment to ’divulge information. U.S.C.
A.Const. Amend. 1.

11. United States €36 S
Secrecy agreements with employees
provided reasonable means for Central
Intelligence Agency to .protect intelli-
gence sources and methods. 5 U.S.C.A.
§ 552(b)(1); Executive Order No.
10501, 50 U.S.C.A. § 401 note and § 403
(d)(3). " S

12. United States €241 . :
The government’s_,n'eed for - secrecy
in the area of intelligence sources and
methods justified system of ‘prior re-
straint against disclosures by employees

and former employees of Central Intelli--

gence Agency concerning classified in-

formation obtained during the course of

employment. * 5 U.S.C.A. § 562(b)(1);
Executive Order No. 10501, 50 U.S.C.A.
§ 401 note and § 403(d)(3).

18. Constitutional Law €=90.1(1)

Employee, by accepting employment
with Central Intelligence Agency and by
signing a secrecy agreement, did not
surrender his right of free speech. U.
S.C.A.Const. Amend. 1.

14. United States €126 o
Secrecy oath signed by Central In-

- telligence Agency employee at the time
he left the employment would not be en--

forced to the extent that it purported to
prevent disclosure of unclassified infor-

U.S.CA.

466 FEDERAL REPORTER, 2d SERIES

mation. U.S.C.A.Const. Amend. 1; 5 U.
S.C.A. § 552(b)(1); Executive. Order
No. 10501, 50 U.S.C.A. § 401 note and
§ 403(d)(3). :

15, United States €66

Oath of secrecy which Central Intel-
ligence Agency employee signed at the
termination of his  employment was
unenforceable where there was no con-
sideration for the oath. 5 U.S.C.A. §
552(b) (1) ; Executive Order No. 10501,
50 U.S.C.A. § 401 note and § 408(d)(8).

16. United States €41

. Former employee of Central Intelli-
gence Agency retained right to speak
and write about the agency and its oper-
ation and to criticize it as any other cit-
izen might, but he was not entitled to
disclose classified information obtained
by him during the course of his employ-
ment which was not already in the pub-
lic domain. - . ‘ - :

17. Injunction €205 . o
Under = injunction which.. required
former employee of Central Intelligence

~ Agency to submit ‘manuscript to the

Agency to examine for classified infor-
mation, the maximum period in which -
the agency, must respond after former
employee submitted manuscript for -ap-
proval should not exceed 30 days. U.S.
C.A.Const. Amend. 1; 5 U.S.C.A. § 552
(b)(1) ;. Ezxecutive Order. No. 10501, 50
U.S.C.A. § 401 note and § 403(d)(8). .

18. United States =40 ,

~ Former employee of Central Intelli-
gence Agency would be entitled to judi-
cial review of any action by the agency
in disapproving publication of material
submitted by former employee in ad-
vance of publication. - U.S.C.A.Const.
Amend. 1; 5 U.S.C.A. § 552(b)(1);
Executive Order No. 10501, 50 U.S.C.A."
§ 401‘note and § 403(d) (3). ‘

19 Constitutional Law &7
The operations of the Central Intel-
ligence Agency, generally, are an execu-
tive function beyond control of the judi-
cial power. - U.S.C.A.Const. art. 2, § 2.
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Cite as 466 F.2d 1309 (1972)

20. Constltutlonal Law 72 .

"" If, in the ‘conduct of Central Intelli-
gence Agency operatlons, the need for
secrecy requires system of classification
of documents and mformatlon, the proc-
ess of classification is part of the execu-
tive function beyond scope of judicial re-
view. U.S.C.A.Const. art. 2, § 2; 5 U.S.
CA. § 552(b)(1); Executive Order No.
10501, 650 U.S.C. A $ 401 note and § 403
( d)(3)

21. Constltutlonal Law @=90 1(1)

if 1nformatlon, though classified,
has ‘been publicly disclosed, former em-
ployee - of Central - Intelligence Agency
would have as much right as anyone else
to republish it. U.S.C.A.Const. Amend.
1; 5 US.C.A. § 552(b)(1); Executive
Order-No. 10501; 50 U.S. C A. § 401 note
and § 403(d) (). ‘

22. United States @40 )

- Issue upon judicial review of agency
disapproval’ of materials submitted to it
by former employee for approval prior
to publication is limited . to whether the
information. was : classified and, if so,
whether, by prior disclosute, it had come
mto the public domain, U.S.C.A.Const.
Amend.. 2135 US.C.A. § 552(b)(1);
Executive Order No. 10501, 50 U.S.C.A.
§ 401 note :and § 403(d)(3). - :

Melvin L. Wulf, New York City (San-
ford Jay Rosen, John Shattuck,” New
York City, American Civil ‘Liberties Un-
ion Foundation, and Philip J. Hirschkop,
Alexandria, Va., on brief), for appellant.

Irwin Goldbloom, Atty.; Dept of Jus-
tice, (Harlington Wood, Jr., Asst. Atty
Gen., Walter H. Fleischer, and Daniel J.
McAuliffe, Attys, Dept. of Justlce on
brief), for appellee.

(Irwm Karp and Osmond K. Fraenkel
New York City, on brief), for The Au-
thors League of Amerlca, Inc amicus
curlae

(Edward C. Wallace, Marshall C. Ber-
ger, Heather Grant Florence, and Weil,
Gotshal & Manges, New" York City, on
brlef), for Association of American Pub-
llshers Inc,, amicus curiae,

Before HAYNSWORTH, Chief :Judge,
and WINTER and CRAVEN Clrcult
Judges. - - : L

- HAYN SWORTH, Chief J udge:

The question for decision is the en-
forceability of a secrecy agreement ex-
acted by the government, in its capacity
as employer,: from an: employee ' of ‘the
Central- Intelligence Agency.: Marchetti
contends that his First Amendment
rights foreclose any: prior. restraint upon
him in: carrying out his purpose to write
and -publish what he. pleases ‘about the
Agency and its operations. - Relying on
a:secrecy agreement signed by Marchetti
when he became an employee of the
Agency and on a secrecy oath signed by
Marchetti- when he resigned: from the
Agency, the District Court ordered Mar-
chetti to _submit to the Agency thirty
days in advance of release to any ‘person
or corporatxon any. wrltmg, fictional or
non-fictional, relating to the Agency or
to intelligence and ordering him not to
release any writing relating to the
Agency or to intelligence without prior
authorization from the Director-of Cen-
tral Intelligence or from his desighated
representative, Marchetti was also or-
dered to return any “writing or other
property of the United States he had ac-
quired while employed by the Agency.

We affirm the substance of the deci-
sion below, limiting the order however
to the language of the secrecy agree-
ment: Marchetti signed when he joined
the Agency. We find the contract con-
stitutional. and otherwme reasonable and
lawful.

This actlon was initiated on Apnl 18,
1972, when' the United States was grant-
ed an ex parte temporary restralnmg or-
der against Marchetti by the: ‘District
Court. A hearing was set for Aprll 28,
1972, on the Government’s’ motlon for a
preliminary injunction. On Aprrl 21
1972, Marchetti moved to have the Dis-
trict Court dissolve the temporary re-
straining order. After that motion had
been deniéd, an interlocutory appeal pur-
suant to 28 U.8.C. § 1292(b).was sought
in this court. After oral argument this
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panel denied the request for an interloc-
utory appeal and for writs of mandamus
and prohibition, but directed the Uniteéd
States not to interfere with prospective
witnesses for Marchetti. Counsel for
Marchetti subsequently sought a post-
ponement until May 14, 1972 of the
hearing . on the preliminary injunction.
In granting this postponement, the Dis-
trict Court ordered the trial on the mer-

its consolidated with the hearing on the .

motion -for the preliminary. injunction.
The trial, held on May 15, was followed
on May 19, 1972 by the District' Court’s
Memorandum Opinion and Order grant-
ing the injunction sought by the United
States

I. The relevant provisions of the agreement
are: - .
“SECRECY AGREEMENT
1. I, Vietor L. Marchetti, understand
that by virtue of my duties in the Cen-
tral Intelligence Agency, I may be or
have been the recipient of information
and intelligence which concerns the
present and future security of the
" United States. This information and
intelligence, together with the methods
of collecting and handling it, ‘are clas-
gified according to security standards
set by the United States Government.
I have read and understand the pro-
visions of the espionage laws, Act of
June 25, 1948, as amended, concerning
the disclosure of information relating
to the National Defense and I am fa-
miliar with the penalties provided for
violation thereof. - :
2. I acknowledge, that I do not now,
nor shall I ever possess any right, in-
terest, title or claim, in or to any of
the information or intelligence or any
method of collecting or handling it,
which has come or shall come to my at-
tention by virtue of my connection with
the Central Intelligence Agency, but
shall always recognize the property
right of the United States of America,
in and to such matters.
“3. I do solemnly swear that T will
never divulge, publish or reveal either
by word, conduct, or by any other means,
any classified information, intelligence .
or knowledge except in the perform-
ance of my official duties and in accord-
ance with the laws of the United States,
unless specifically authorized in. writ-
ing, in each case, by the Director of
"Central Intelligence or his authonzed
representatives, * * *”

466 FEDERAL REPORTER, 2d SERIES

Marchetti was an employee of the
Central Intelligence Agency from Octo-
ber 8, 1955 until he resigned effective
September 5, 1969. The positions he
held included the post of Executive As-
sistant to the Deputy Director. When
he joined the Agency, he signed a secre-
cy agreement promising not to dlvulge
in any way any classified information,
intelligence or knowledge, except in the
performance of his official duties, unless
specifically authorized in writing by the
Director or his authorized representa-
tivel Marchetti also signed a secrecy
oath when he resigned from the Agency
in 1969.2

2. 'The relevant provisions of the -oath are:
“SECRECY OATH
I, am about to terminate
my association with the Central Intel-
ligence Agency. I realize that, by vir-
tue of my duties with that Ageney,
_ T have been the recipient of information
and intelligence which concerns the pres-
ent and future security of the United
States of America, I am aware that
the unauthorized disclosure of such in-
. formation is prohibited by the . Es-
pionage Laws (18 USC secs. 793 and
794), and by the National Security Act "
~of 1947 which specifically requires the
protection of intelligence sources and
methods from unauthorized disclosure.
Accordingly, I SOLEMNLY SWEAR,
WITHOUT MENTAL RESERVA-
- TION OR PURPOSE OF EVASION,
AND .IN THE ABSENCE OF . DU-
* RESS, AS FOLLOWS: : .

1. T will never divulge, publish, or re-
veal by writing, word, conduct, or oth-
erwise, any information relating to the
national defemse and security .and par-
ticularly information of this nature re-
lating to intelligence sources, methods
and operations, and specifically Central
Intelligence Agency operations, sources,
methods, personnel, fiscal data, or securi-
ty measures to anyone, including but
not limited to, any future governmental
or pnvate employer, private - citizen,
or other Government employee or of-
ficial without the express written con-
sent of the Director of Central Intel-
ligence or his authorized representative.

* * o * *

3. I do not have any documents or
materials in- my possession, classified
or unclassified, which are the property
of, or in custodial responmsibility of the
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After his resignation,’ Marchetti pub-
lished a novel, entitled The Rope Dancer
concerning an agency called the “Nation-
al Intelligence Agency.”: Marchetti has
also published an article in the April 3,
1972 issue of the magazine, The Nation.
Entitled “CIA: . The President’s Loyal
Tool,” the article criticized some policies
and practices of the Agency. In March,
1972, Marchetti submitted to Esqmre
magazine and to six other. pubhshers an
article in which he reports .some. of his
experiences as an agent, Accordmg to
the United States, this artlcle contains
classified information concerning intelli-
gence sources, methods and operations.
Marchetti has appeared on television and
radio shows and has given interviews to
the press. He has submitted to a pub-
lishing house an outline of a book  he
proposes to write -about his mte]lxgence
experlences :

I
Jumsdwtzon

[1 2] . Jurisdiction arises from the
presence of the United States as.a party.
28 U.S.C. § 1345. “The government can
sue even if there is no specific authori-
zation. In such cases, however, it must
have some _;nter,est to be vindicated suf-
ficient to. give it standing.” C. A
Wright, Federal Courts 68 (2d ed.
1970), ch. 8, § 22. Standing arises from
the government’s interest in protecting
the natlonal securlty,

II

The Freedom of Speech and of the Press
are not .Absolute .-

Marchettl claims that the present in-
junction is barred by the Supreme Court

Central Intelligence Agency, having
-come into my possession as a result of
my duties with the Central Intelligence
Agency, or otherwme .k x9 o

3. Cf In re Debs 158 US 564 584 15
S.Ct. 900, 906, 39 L.Ed. 1092, 1102: ‘
‘“Every government, entrusted, by the
very terms of its being, with powers
and duties to be exercised and dis-
charged for the general welfare, has a

466 F.2d—83

decision in the Pentagon Papers case be-
cause the Government has failed to meet
the very heavy burden against any sys-
tem of prior restraints on expression.
New York Times Co. v. United . States,
403 U.S..718,.714, 91 SCt 2140, 29 L.
Ed2d 822. S e

,[3, 4] We readily a_gree With Mar-
chetti that the First Amendment limits
the extent to which the United States,
contractually -or otherwise, may impose
secrecy requirements upon its employees
and enforce them with.a system of prior
censorship. . It precludes such restraints
with respect to information which is un-
classified or officially  disclosed, but we
are here concerned with secret informa-
tion touching upon the national defense
and the conduct of foreign affairs, ac-
quired by Marchetti while in a position
of triist and confidence and contractual-
ly bound to respect it. -

" In order to protect freedom of speech

and of the press, the First Amendment
has been ’applied beyond its express
terms, which were directed solely to
Congress:

““The ‘first amendment provides that
‘Comnigress shall make no law ¥ * #
abridging the freedom * * *_  pf
‘the press,” and there ‘has been conimon
“-disposition to apply the amendment to
the Executive and the ‘courts as well.
[Citing: Joint Anti-Fascist Refugee
Comm, v, McGrath, 341 U.S. 123,
143 [-144, 71 SCt. 624, 95 L.Ed. 817]
“(Black, J., concurring), 199 [, 71 S.Ct.
624] (Reed,:J., dissenting) (1951);
" Watkins v. United  States, 354 U.S.
- 178, 188 [, 77 S.Ct. 1173, 1 L.Ed.2d
1278] (1957); West Virginia [State]
Bd. of Educ. v. Barnette, 319 U.S.

right to apply to its own 'courts for any
proper assistance in the exercise of the
one and the discharge of the other, and
" it is no sufficient answer to its appeal
‘to ome of those courts that it has no
pecuniary interest in the matter. The
obligations whiech it is under to promote
* the interest of dll, and to prevent the
wrongdoing of one resulting in injury
“to the general welfare, is often of itself
sufficient to give it a standing in court.”
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. 624, 642 [, 63 S.Ct. 1178, 87 L.Ed.

 1628] (1943). See also Beauharnais
v. Tllinois, 343 U.S. 250, 386 [, 72 S.
Ct. 725, 96 L.Ed. 919] (Douglas, J.,
dissenting) (1952); Reid v. Covert,
354 U.S. 1, 17 [, 77 S.Ct. 1222, 1 L.
Ed.2d 11481 (1957).] But the import
of the first amendment is as uncertain
and undefined in regard to the free-
dom of the Press as to the other
rights and freedoms that it protects,
and, indeed, the courts have had far
fewer occasions to define the freedom
of the Press, than, say, freedom of
‘speech.” Henkin, The Right to Know
and the Duty to Withhold: The Case
of the Pentagon Papers, 120 U.Pa.L.
Rev. 271, 277 (1971).

[5,6] Nonetheless, “[f]ree speech is
not so absolute or irrational a conception
-as to imply paralysis of the means for
effective protection of all the freedoms
secured by the Bill of Rights.” Bridges
v. California, 314 U.S. 252, 62 S.Ct. 190,
86 L.Ed. 192 (Frankfurter, J., dissent-
ing).4
ment to actions taken by the judi-
cial and executive branches, the Supreme
Court has followed a flexible approach.
As Mr. Justice Brennan wrote in Roth v.
United States, 354 U.S. 476, 483, 77 S.
Ct. 1304, 1308, 1 L.Ed.2d 1498, 1506:

“[I]t is apparent that the uncondi-

tional phrasing of the First Amend-

ment was not intended to protect ev-
ery utterance. This phrasing did not
prevent this Court from concluding
“that libelous utterances are not within
the area of constitutionally protected

gpeech. Beauharnais v. 1., 343 U.S.
- 250, 266, 72 S.Ct. 725, 735, 96 L.Ed.

919. At the time of the adoption of

the - First ‘Amendment, obscenity law

4. “Because freedom of public expression
alone assures the unfolding of- truth,
it is indispensable to the democratic
.process. But even that freedom is not
an absolute and is not predetermined.
By a doctrinaire overstatement of its
scope and by giving it an illusory ab-
solute appearance, there is -danger of
thwarting the free choice and the re-
sponsibility of exercising it which are
basic to a democratie society.”

In applying the First Amend-
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‘was not as fully developed as libel law,

but there is sufficiently contempora-
_neous evidence to show that obscenity,

too, was outside the protection intend-
" ed for speech and press.”

"[7] Threats and bribes are not pro-
tected simply because they -are written
or spoken; extortion is a crime although
it is verbal. The Supreme Court has
also upheld the Labor Board’s attempt to
protect employees from spoken coercion
by employers. NLRB v. Gissel Packing
Co., ‘395 U.S. 575, 616619, 89 S.Ct.
1918, 23 L.Ed.2d 547. The “government
might prevent actual obstruction to its
recruiting service or the publication of
the sailing dates of transports or the
number and location of troops.” Near v.
Minnesota, 283 U.S. 697, 716, 51 S.Ct.
625, 631, 75 L.Ed. 1357, 1367. Cf. Penn-
sylvania v, Nelson, 350 U.S. 497, 76 S.
Ct. 477, 100 L.Ed. 640. This flexible ap-
proach toward the executive and judicial
branch is warranted not only because
they are omitted from the express lan- .
guage of the First Amendment, but also
because they lack legislative capacity to
establish a pervasive system of censor-
ship. This case itself illustrates the
point that the executive and judicial
branches proceed on a case by case ba-
sis, the executive branch being depend-
ent on the judiciary to restrict unwar-
ranted disclosures. ' .

An earlier case upholding 2 govern-
ment request to enjoin publication in-
volved the Valachi papers, written while
Valachi was in prison. The United
States brought an action to obtain a per-
manent injunction requiring Maas, the
editor of Valachi’s manuscript, to com-
ply with a- “Memorandum  of Under-
standing” which. required the approval

Bridges v. California, 314 U.8. 252,
293, 62 8.Ct. 190, 268, 86 L.Ed. 192, 219
(Frankfurter, J., dissenting). - See .also
Near v. Minnesota, 283 U.S. 697, 708, 51
8.Ct. 625, 628, 75 L.Ed. 1357, 1363, “Lib-
erty of speech, and of the press, is * x *
not an absolute right, and the state may
punish its abuse.”
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of the manuscript by, the Department of
Justice prior to publxcatlon or. dissemi-
‘nation.. .The parties entered this, .agree-
ment because the Attorney General had
promulgated, pursuant to 18 U.S.C. §§
4001, 4042, a regulation that no manu-
seript prépared by a federal prisoner
should be approved for publication “if it
deals with the life hxstory or the crimi-
nal career of the writer.” Valachi and
his attorney had signed the Memoran-
dum, but Maas had not, signing instead
another agreement to which the Depart-
ment of Justice was nota party.  The
District Court granted the United States
a preliminary ‘injunction which was up-
held by the Court of Appeals ‘based on
the broad . discretion. of .the District
Court in considering preliminary injunc-
tlons _Maas v, United States, 125 U.S.
App D.C. 251, 371 F.2d 348.

‘This Court: recently granted the gov-
ernment. -declaratory. relief ' against -a
newspaper. publisher ‘who had ‘published
4 racially discriminatory advertisement
for the-rental of .a room in & private
house, in -violation -of the 1968 ‘ Civil
Rights Act. - The Court denied the de-
fendant’s claim -that freedom - of:* the
press ‘was -being abridged, - con¢luding
that the act affected the press only in.a
commercial context and not in: the dis-
semination -of ideas... United ..States"v.
Hunter, 4 Cir,, 459 F.2d 205, 211-213.

cIIT

The Governmenf has a Right to Secrecy
~-.[8,9] Gathering intelligence infor-
-mation and the other activities of . the
Agency, ' including . clandestine  affairs
against other nations, are all within. the
President’s - constitutional responsibility
for ‘the .security of the ‘Nation as the
Chief Executive and as Commander. in
Chief of our Armed forces. Const., art.
II, § 2. Cltlzens have the right to crltx-
cize the conduct of our foreign affairs,
but the Government also has the right
‘ and the.duty to strive for internal secre-
"¢y - about the conduct of governmental
affan's m areas in’ whlch dlsclos{ure may

reasonably be thought to be inconsistent
with the national interest.

The Supreme Court recognlzed the
need for secrecy in government in Unit-
ed States v. Curtiss-Wright Export
Corp., 299 U.S. 304, 320, 57 S.Ct. 216,
221, 81 L.Ed. 255 263 Where 1t said that
the President ’

“has his confidential sources of infor-
_ mation. He has his agents in the

‘form of diplomatic, consular and other

officials.. Secrecy in respect of 1nfor-
_ mation gathered by them may be
h1ghly necessary, and the premature

_disclosure of it productive of harmful
,. results.”

. A similar view was expressed in Chl-
cago & Southern Air Lines, Ine. v. Wa-
terman -Steamship Corp., 333 U.S. 103,
111, 68 S.Ct. 431, 436, 92 LEd.- 568
576:

“The Presudent, ‘both as Commander-
"/ in-Chief ‘and as the Nation’s organ for
* foreign affairs, has:available intelli-
- ‘gence services whose reports are not
~and ‘ought ‘not to be’ publxshed to the
-“'world” g

In another case the government was
granted an injunction to enforce an
agreement with a .private contractor who
claimed the right to divulge the details
of a torpedo to other - potential custom-
ers. In E. W. Bliss Co. v.- . United
States, 248 U.S. 387, 46, 39 S.Ct. 42, 45,
63. L.Ed. 112, 118, the Supreme Court
‘quoted wlth approval from the opinion
of the Second Circuit in that case:

““The nature of the services rendered
" was such that secrecy might almost be
“implied. It is difficult to imagine a
nation giving :to one of its ecitizens
contracts to manufacture implements
* necessary to the national defense and
permitting that citizen to disclose the
" 'constiuction of such implement or sell
it to another nation. The very nature
of the service makes the construction
urged by the defendant untenable.’”

[10] Although the First Amendment
protects criticism of the government,
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nothing in the Constitution requires the
government to divulge information:

“From our national beginnings, the
" Government of the United States has
asserted the right to conceal and,
therefore, in practical effect not to let
the people know. Secrecy governed
the deliberations in Philadelphia in
" 1787. Some need for secrecy was ex-
pressly recognized in the Constitu-
tion; in providing for publication of a

" journal of each House of Congress, it
excepted ‘such parts as may in their
judgment require secrecy.’” The occa-
sional need for secrecy underlay some
of the dispositions of the Constitu-
tion: the power to conduct foreign re-
lations was given to the Executive
“rather than to Congress, and a part in
making treaties to the less numerous
Senate rather than to the House.

_ Presidents from Washington to Nixon
_have asserted ‘executive privilege’ to
.. withhold information from Congress.
And Congresses and congressional
committees have recognized - the
‘right,’ the propriety, the need for
some executive nondisclosure, even to
them: since 1791 Congress, in re-
questing reports from Executive De-
partments, has asked the State ‘De-
partment to report only what in the
President’s judgment was ‘not incom-
patible with - the public interest.’
Modern Congresses have recognized
"'the 'Executive’s classification system
and provided for its enforcement, to
some extent by criminal "penalties.
The Supreme Court, too, has repeated-
ly recognized the need for some secre-
cy in executive activities. - For its
own part, Congress has often claimed
the need to conceal: the Senate in
particular ‘(especially in executive ses-
sion), and committees and subcommit-
tees of both Houses, have often main-
_tained secrecy. The courts, too, often

5. f 5 U.S.C. . § 552(b) (1) exempting
from mandatory disclosure under the
Freedom of Information Act “matters

* % & gpecifically required by Execu-
tive Order to be kept secret in the inter-
est of national defense or foreign policy
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- insist on the confidentiality of deliber-
ations in the jury room or in judicial
- chambers. The most confidential pro-
ceeding in all of government is proba-
- bly the conference of the Justices of
the Supreme Court.” Henkin, The
Right to Know and the Duty to With-
hold: The Case of the Pentagon Pa-
‘pers, 120 U.Pa.L.Rev. 271, 273-74
(1971) 8 ‘ '

v

Sec'recy Agreements with Employees

- Provide a Reasonable Means for

Government Agencies to Protect In-
ternal Secrets

[11] Congress has imposed on the
Director of Central Intelligence the re-
sponsibility for protecting intelligénce
sources and methods. 50 U.S.C. §
403(d)(8). In attempting "to comply
with this duty, the Agency requires its
employees as a condition of employment
to sign a secrecy agreement, and such
agreements are entirely appropriate to a
program in implementation of the con-
gressional . direction of secrecy. - Mar-
chetti, of course, could have refused to
sign, but then he would not have been
employed, and he would not have been
given access to the classified informa-
tion he may now want to broadcast.

Confidentiality inheres in the situa-
tion and the relationship of the parties.
Since information highly sensitive to the
conduct of foreign affairs and the na-
tional defense was involved, the law
would probably imply a secrecy agree-
ment had there been no formally ex-
pressed agreement, but it certainly lends
a high degree of reasonableness to the
contract in its protection of classified
information from unauthorized disclo-
sure. ' ’ '

[12]" Moreover, "the  Government’s
need for secrecy in ‘this area lends justi-

R S 2

Executive ‘Order 10501 has

established a system of classifying docu-

ments - as - “Top Secret”, *“Secret” or -
“Clagsified” depending on the effect of
disclosure on the national defemse and

the conduet of the nation’s affairs.
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- fication ‘to a ‘system of prior restraint
‘against . disclosure by employees and
- former employees of classified informa-
ttion obtained during the course of em-
-ployment. One may speculate that ordi-
-nary criminal sanctions might suffice to
-prevent unauthorized disclosure of such
information, but .the risk of harm from
disclosure is so great and maintenance
of the confidentiality of the information
.80 necessary that greater and more posi-
tive assurance is warranted.  Some
prxor restraints in some circumstances
are approvable of course. See Freedman
v, Maryland 380 U.S. 51, 85 8.Ct. 734,
13 L. Ed 2d 649.

i A i v : V
) ‘ Marchettz 's Rights

[13—15] As we have said, however
Marchettl by accepting employment with
.the CIA and by signing a secrecy agree-
ment did not surrender his First
Amendment rlght of free speech. The
agreement is enforceable only because it
is not a violation of those rights. We
.would decline enforcement of the secrecy
oath signed when he left the employment
of the CIA to the extent that it purports
to prevent disclosure of unclassified in-
_formation, for, to that extent, the oath
would be in contravention of hls First
Amendment rights.§ )

[16] Thus - Marchettl retains the
.right to speak and write about the CIA
rand its operations, and to criticize it as
-any other citizen may, but he may not
-disclose classified information .obtained
-by ‘him:during the course of his employ-
ment whlch is not already in. the rpublic
domam s e

" [17] Because ‘we are dealing"Withla
prior restraint upon speech; :wé think
that the CIA must act promptly to ap-
. prove or dxsapprove any material w,hlch
.may be submitted to it by Marchettx
Undue delay would  impair the reason-
.ableness of the restraint, and that rea-

6 There was no apparent conslderatlon for,
the secrecy oath, so that it would be,

< generally, unenforceable on that ground.
"~ The oath has the support of the moral:

‘the judicial power.
.its operations the need for setrecy.re-
‘quires a system of classification of docu-
:ments and information, the process of
-classification is part of the executive
function beyond the scope of judicial re-'
-view. See Oetjen v. Central, Leather
Co., 246 U.8. 297, 38 S.Ct. 809, 62 L.Ed.|
726; United States v. Belmont, 301 U.S.

sonableness is to be maintained. if the
restraint is to be enforced. -We .should

.think that, in all events, the maximum

period for responding after the submis-

sion of material for approval should not
exceed thirty days.

[18] .Furthermore,v since .First
Amendment rights are involved, we
think Marchetti would be entitled to ju-
dicial review of any action by the CIA
disapproving publication of the material.
Some such review would seem essential
to the enforcement of the prior restraint
imposed upon Marchetti and other form-
er employees. - See Freedman v. Mary-
land, 380 U.S. 51, 85 S.Ct. 734, 13 L.Ed.
2d 649. Because of the sensitivity of
the area and confidentiality of the rela-
tionship in which the information was
obtained, however, we find no reason to
impose the burden of obtaining judicial
review upon the CIA. It ought to be on
Marchetti.

Indeed, in most mstances there ought
to be no practical reason for judicial re-

view since, because of its limited nature,

there would be only narrow areas for

possible dlsagreement

[19,20] The Constltutlon in Article
IT § 2 confers broad powers upon the
President in the conduct of relations
with foreign states and in the conduet
of the national defense. The CIA is one
of the executive agencies whose activi-
ties are closely related to the conduct of
foreign affairs and to the national de-
fense. Its operations, generally, are an
executive function beyond the control of
If in the conduct:of

324, 57 S.Ct. 7568, 81 L.Ed. 1134; Zemel

force underlying solemn oaths, but it
added nothing to the Government’s ar-

~ senal of legal rights in the context of ’
this proceeding. .
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v. Rusk, 381 U.S. 1, g5 S.Ct. 1271, 14 L.
Ed.2d 179. S :

“There is a practical reason for avoid-
ance of judicial review of secrecy classi-
fications. The significance of one item
of information may frequently depend
upon knowledge of many other items of
information. What may seem trivial to
the uninformed, may appear of great
moment to one who has a broad view of
the scene and may put the questioned
item of information in 'its proper con-
text. The courts, of course, are ill-
equipped to become sufficiently steeped
in foreign intelligence matters to serve
effectively in the review of secrecy clas-
- gifications in that area.

[21] Information, though classified,
may have been publicly disclosed. If it
has been, Marchetti should have as much
right as anyone else to republish it. Ru-
‘mor and speculation are not the equiva-
lent of prior disclosure, however, and
the presence of that kind of surmise
should be no reason for avoidance of re-
straints upon confirmation from one in
a position to know officially.

[22] The issues upon judicial review
would seem to be simply whether or not
the information was classified and, if so,
whether or not, by prior disclosure, it
had come into the public domain.

VI

Conclusion

For the stated reasons, our conclusion
is that the secrecy agreement executed
by Marchetti at the commencement of
-his employment was not in derogation of
Marchetti’s constitutional rights. Its
provision for submission of material to
the CIA for approval prior to publica-
tion is enforceable, provided the CIA
acts promptly upon: such submissions
and withholds approval of publication
only of information which is classified
and which has not been placed in the
public domain by prior disclosure.

_Generally, therefore, we approve the
injunctive order issued by the District
Court. The case will be remanded, how-
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ever, for the purpose of revising the or-
der to limit its reach to classified infor-

mation and for the conduct of such fur-

ther proceedings as may be necessary if

‘Marchetti contends that the CIA wrong-

fully withheld approval of the publica-
tion of any information under the stand-
ards we have laid down.

Affirmed and remanded.

CRAVEN, Circuit Judge {(concur-
ring) : ' :

I agree that “[t]he conduct of the for-
eign relations of our. government is com-
mitted by the Constitution to the execu-
tive and legislative—‘the political'—de-
partments of the government, and the
propriety of what may be done in the
exercise of this political power is not
subject to judicial inquiry or decision.”
Oetjen v.- Central Leather Co., 246 U.S.
297, 802, 38 S.Ct. 309, 311, 62 L.Ed. 728,
732 (1917). . :

1 concur in the opinion of 'thé; court ex-
cept for the statement that the classifi-
cation of documents and information by

.the executive is not subject to judicial

review. Because the national security
may be involved and because of the ex-
pertise of the executive, I would resolve

"any doubt about the reasonableness of 2

clagsification in favor of the govern-
ment. If the burden were put upon one
who assails the classification, and surely
it ought to be, much of ‘the difficulty en-
visioned in the court’s opinion would
presumably disappear. Indeed, 1 would
not object to a presumption of reason-
ableness, and a requirement that the as-
sailant demonstrate by clear and con-
vincing evidence that a clagsification is
arbitrary and capricious before it may
be invalidated.

‘But however difficult the adjudication
of the reasonableness of a secrecy classi-
fication, I cannot subscribe to a flat rule
that it may never be attempted. "The
“right to know” is in a period of gesta-
tion. I think that the people will in-
creasingly insist upon knowing what
their government is doing and that, be-
cause this knowledge is vital to govern-
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ment by the people, the “right to know”

~will grow. . I am not yet ready to fore-
close any inquiry into whether or not se-
crecy classifications are reasonable. To
protect: those  that are does not require
that we also protect the frivolous and
the absurd.

_Other than my doubt about the insu]a-
tion of a classification system from ju-
dicial review, I fully concur in the opin-
ion of the court.

W
0 £ KEY NUMBER SYSTEM) .
T

Harold HARRIS, Plaintiff-Appellee,
dohn TURNER, Warden of the Utah
State Prison, Defendant- .
Appellant.
. No. 72-1300.

United States Court ‘of Appeals
Tenth Circuit.

Sept. 21, 1972,

Petition for federal habeas corpus by
state prisoner. The United States Dis-
trict Court for the District of Utah, Cen-
tral D1v1s1on Willis W. Ritter, Chief
Judge, granted petition, and warden of
state prison appealed. The Court of
Appeals, Orie L. Phillips, Circuit Judge,
held that fact that state prisoner did not
have counsel present at time lineup was
conducted by state authorities was not
violative of any constitutional right for
which he could obtain relief by way of
 federal habeas corpus, where, at time of
lineup, prisoner had not been charged by
information, complaint, or any other
formal accusatlon, and was required only
to exhibit his physical characteristics,
and was not required to disclose any
knowledge that he might have or provide
state with evidence of a testimonial or
communicative character.

Remanded with instructions. _

1, Criminal Law €339 e :
Where evidence clearly establlshed
that clothes state prisoner wore in line-
up, ‘held very shortly after he was ar-
rested, were same clothes he was wear-
ing when he was with person who testi-
fied for state as to events earlier in
evening, and that he wore such clothes
continuously thereafter until he retired
at a late hour at a motel, which, if true,
meant that prisoner was wearing such
clothes when alleged offense was commit-
ted at motel, and victim gave testimony

_in nature of comparisons that jacket and

shirt worn by prisoner at lineup was

same as jacket and shirt she saw on man

who allegedly committed offense, it was
not error to require prisoner to wear
same clothes in lineup that he was wear-
ing when alleged offense was commltted

2. Habeas Corpus 452(4) .

‘Fact that state prisoner did not have
counsel present at time lineup was con-

‘ducted by state authorities was not vio-

lative of any  constitutional right for

-which he could obtain relief by. way of

federal habeas corpus, where, at time
of lineup, prisoner had not been charged
by information, complaint, or any other
formal accusation, and was required only
to exhibit his. physical characteristics,
and was not required to disclose any
knowledge that he might have or provide
state with evidence of a testimonial
or communicative character. TU.S.C.A.
Const, Amends. 6, 14.

-_.Q—__

H Don Sharp, Ogden, Utah for plam—
tiff-appellee.
David R. Irvine, Asst. Atty. Gen.,

-State of Utah (Vernon B. Romney, Atty.

Gen., and David S. Young, Chief Asst.
Atty. Gen., State of Utah, on the bnef),
for defendant-appellant

Before PHILLIPS, SETH and Mec-
WILLIAMS, Circuit Judges.

ORIE L. PHILLIPS, Circuit Judge.

Harris was charged with and tried and
found guilty of the offenses of rape,
robbery, and second degree kidnapping
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