DEPARTMENT OF JUSTICE | OFFICE OF THE INSPECTOR GENERAL

July 16, 2021
SENT VIA EMAIL

foia@americanoversight.org

Mr. Austin Evers, Executive Director
American Oversight

1030 15th Street NW, Suite B255
Washington, DC 20005

Subject: Freedom of Information/Privacy Act Request [20-O1G-302]

Dear Mr. Evers:

This is a partial response to your July 24, 2020 Freedom of Information Act (FOIA) request to the Office
of the Inspector General (OIG), seeking “[a]ll complaints submitted to the DOJ Office of the Inspector General
(OIG). .. containing allegations that concern the conduct of Attorney General William Barr.” This partial
response supplements responses made to you on January 22, 2021, February 25, 2021, and March 31, 2021.

As indicated in the March 31, 2021 response, OIG identified and collected additional records that are
responsive to your request and had begun processing these records. On June 9, 2021, you narrowed your
request to only those detailed complaints pertaining to pages 21-27 and page 41 of OIG's January 22, 2021
production.

In reference to your narrowed request, in addition to materials that were already provided to you in
prior productions, OIG has located eighty pages of responsive records, which are included herewith. Seventy-
three of those pages are new. Seven pages are a portion of the 152 pages of records that OIG sent to other
federal agencies for consultation, as discussed in our March 31, 2021 response. Today's release also
includes an additional twenty-one pages of the 152 pages of consultation records, discussed in our March
31, 2021 response. In total, today’s release is comprised of 101 pages of responsive material. Please note,
for clarity we have included a non-record slip-sheet denoting the begin of record attachments.

It has been determined that certain portions of the records in today's release should be withheld from
disclosure pursuant to FOIA, 5 U.S.C. 8 552(b)(3), (b)(6) and (b)(7)(C) as follows:

- 5U.S.C. 8552(b)(3), the Inspector General Act of 1978, 5 U.S.C. App. 3 8 7(b) protects the
identities of agency employees who submit complaints or information;
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- 5U.S.C. 8552(b)(6), protects personnel and medical files and similar files the disclosure of
which would constitute a clearly unwarranted invasion of personal privacy; and

- 5U.S.C. §552(b)(7)(C), protects records or information compiled for law enforcement
purposes, but only to the extent that the production of such law enforcement records or
information could reasonably be expected to constitute an unwarranted invasion of
personal privacy.

The remaining 124 pages of records are still undergoing consultation. OIG will use its best
efforts to work with those with whom it is consulting to finalize that process as expeditiously as
possible and in compliance with all applicable court orders.

Although your request is in litigation, we are required by law to provide you the following
information: If you are not satisfied with OIG's determination in response to this request, you may
administratively appeal by writing to the Director, Office of Information Policy (OIP), United States
Department of Justice, 441 G Street, NW, 6th Floor, Washington, D.C. 20530, or you may submit an
appeal through OIP's FOIA STAR portal by creating an account following the instructions on OIP's
website: https://www.justice.gov/oip/submit-and-track-request-or-appeal. Your appeal must be
postmarked or electronically transmitted within 90 days of the date of my response to your request.
If you submit your appeal by mail, both the letter and the envelope should be clearly marked
"Freedom of Information Act Appeal."

For your information, Congress excluded three discrete categories of law enforcement and
national security records from the requirements of the FOIA. See 5 U.S.C. 552(c) (2006 & Supp. IV
2010). This response is limited to those records that are subject to the requirements of the FOIA.
This is a standard notification that is given to all our requesters and should not be taken as an
indication that excluded records do, or do not, exist.

You may contact our FOIA Public Liaison, Deborah Waller at (202) 616-0646 for any further
assistance of your request. Additionally, you may contact the Office of Government Information
Services (OGIS) at the National Archives and Records Administration to inquire about the FOIA
mediation services they offer. The contact information for OGIS is as follows: Office of Government
Information Services, National Archives and Records Administration, 8601 Adelphi Road-OGIS,
College Park, Maryland 20740-6001, e-mail at ogis@nara.gov; telephone at (202) 741-5770; toll free
at 1-877-684-6448.

If you have any questions regarding this response, please contact the attorney representing
the Government in this matter, Jonathan Kossak of the Department’s Civil Division, Federal Programs
Branch, at 202-305-0612.

Sincerely,

SJacqueline Lightte

Jacqueline Lightle
Office of the General Counsel
Attachment
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August 6, 2020

Michael E. Horowitz

U.S. Department of Justice
Office of the Inspector General
950 Pennsylvania Avenue NW
Washington, D.C. 20530-0001

Dear Inspector General Horowitz:

As an ordinary citizen, I am deeply worried about the leadership of the Department of Justice
and the unwise decisions Attorney General Barr has made and is making. He has damaged the
reputation of the Justice Department, but more importantly he is undermining democracy in the
United States.

One does not need a law degree to know that Attorney General Barr should not have been
leading troops into battle against lawful citizens protesting in Washington, D.C and endangering
their lives (and those of journalists). He should not be defending General Flynn, who
deliberately lied to Congress and the DOJ and colluded with the Russians. The Attorney General
should not have supported Roger Stone, another lawfully convicted friend of the president’s.

He should not have blatantly dismissed the findings of the Mueller Report nor i gnored the
president’s efforts to extort favors from Ukraine.

He should be working diligently to stop the Russians, Chinese, and other hackers eager and able
to destroy the 2020 U.S. election. He should not be supporting conspiracy theorists, but working
to eliminate them. He should be working to make certain that all citizens, regardless of race or
color, should be able to vote safely and securely, whether in person or by absentee ballot.

Sadly, the list keeps growing of Barr’s blatant transgressions of the law.

Sadly, the current administration has destroyed trust in the office of inspector generals in a
number of government agencies (State, Homeland Security, for example).

Democracy dies unless ordinary citizens speak up.

Sincerelv -

(0)(6); (b)(7)C)
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July 23, 2020

Office of the inspector General
Mail Stop 0305

Department of Homeland Security
245 Murray Lane, SW
Washington, D.C. 20528-0305

Re: Trump/Barr/Wolf's unconstitutional deployment of secret agents/militia
Inspector General Joseph Cuffari:

From what little | recently learned about you, you are a person of honor and integrity. You are,
and have been, a public servant with deep regard for this country, as imperfect and flawed as
its practice of principles in democracy are.

We are in the throes of a growing Constitutional Crisis that threatens the very existence of our
country. The Dept. of Homeland Security, under the direction of Trump, Barr and Wolf, are
engaged in violent, illegal and unconstitutional actions in Portland, OR, and soon-to-be other
U.S. cities by the personal, secret agents/militia of Trump, Barr and Wolf. These storm troopers
(I mean it) wear camouflaged uniforms (including their faces—not for covid-19 protection} that
have no identifying insignia, no name tags; carry and use assault weapons; unieash gas and
batons to beat and disable Americans; kidnap Americans; shoot rubber bullets that cause life-
threatening injuries (and possibly death) to Americans.

| call upon you to sound the alarm and immediately launch an aggressive investigation into the
fascist creep of Trump and Barr’s proclivity for dictatorship. Their illegal and unconstitutional

actions must be stopped NOW!!

It is easier for Trump and Barr to prevent and/or interfere with the November election if they
already have secret “police”/agents in cities that have democratic mayors (who were
democratically elected) whom Trump considers “hostile.” Voter intimidation, voter
suppression, closed polling stations, lack of transportation can be achieved in a timely fashion if
these militias have had weeks/months to strong arm the American people. Trump and Barr are
enamored of dictators, and would much rather control Americans without the inconvenience of
the Constitution and the rule of law. THEY MUST BE STOPPED AND PROSECUTED.

In addition, Chad Wolf illegally became the acting Secretary of the DHS. Both he and McAleenan
illegally operated in that position. He is violating the Constitution and the Federal Vacancies
Reform Act. As such, any and all of Wolf’s actions and policies, including the dispatch of secret
militias to Portland and any other cities are illegal and invalid. He must be removed and
prosecuted (along with Trump, Barr, militia members) for the violence done with his approval
(explicit and implicit) including attempted murder, kidnapping, false arrest, false imprisonment,
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violations of constitutional and civil rights, assault and battery, aggravated assault, assault with
a deadly weapon, violations of federal, state, local criminal and civil laws, etc.

| am counting on you. America is counting on you to stop Trump from taking over our

country.

Sincerely,

An American who believes in Justice, Equality and Compassion

“‘::?“" Cc: Michael Horowitz, Inspector General, Department of Justice

DOJ-20-1871-G-000006
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July 28, 2020

Michael E. Horowitz

.S, Department of Justice
Office of the Inspector General
950 Pennsylvania Avenue NW
Washingten, D.C, 20530-0001

Inspector General Horowitz,

| offer my support to you as Inspector General in investigating the Justice
Department's response by federal agents to demonstrations in Portland, Washington,
D.C., and other cities. To see Attorney General William Barr laughing at the House
Judiciary Committee questioning of him at a hearing today exemplifies the Justice
Department’s disrespect for other branches of the government and the rights of
lawfully dissenting citizens. Thus, | appreciate your role.

There is print and video evidence that the civil rights of citizens, including journalists,
are being violated in'the most shocking cases. 5o, the result shows that federal troops
are provoking vinlence. Local people are coming out not only to support Black Lives
Matter and the end to widespread racism among police departments but also to
protest the actions of these unmarked federal troops. These agents go far beyond
protecting buildings. Day aftar day they are arresting without probable cause the calm
residents who show up in protest; they are tear-gassing crowds, and they are inciting
violence in the sreets. Local police can better handle their own splinter of law breakers
who show up to destroy property. The invasive interference of agents deputized by the
Federal Protection Service aver objections of local elected leaders is unconstitutional.

| believe the Department of Justice is on a dangerous course to purposefully discredit
and stop peaceful dissent by spreading false extremist stories about hordes of radical
criminals threatening property. Hold Attorney General Barr and others in the Trump
administration tc the law. Thank you., sir.

(0)(6); (P)(7)(C)
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June 2, 2020

U.S. Department of Justice
Office of the Inspector General
Investigations Division

ATTN: OIG Hotline

950 Pennsylvania Ave., NW
Washington, DC 20530

To the Office of the Inspector General:

On Monday, June 1, 2020, the President of the United States, Donald John Trump, through the United
States Attorney General, William Pelham Barr, unlawfully ordered the use of military force against
peaceful protestors outside Layfette Square here in Washington, DC. | emphasize again, the Attorney
General of the US Department of Justice (DOJ) enabled and acting on behalf of the President of the
United States to unconstitutionally order the use of violent lethal force against peaceful protestors.

The First Amendment to the US Constitution is clear in this regard, the government may not prohibit the
free exercise of an individual’s right to free speech or “the right of the people peaceably to assemble,
and to petition the government for a redress of grievances”. The Attorney General’s order is a flagrant
violation of these rights and clearly demonstrates his disregard to his duty by willfully ignoring the First
law. Any forthcoming argument that it was necessary to clear the square is inaccurate and disingenuous.
Barr ordered the military and police forces to attack protestors so that alongside the President he could
stage a photoshoot holding a Bible outside St. John’s Church. The pictures alone serves as evidence of
Barr’s presence, that there was no existing threat and that any risk were self-engineered and
manufactured for an absolutely unnecessary instigating presence.

On May 15, 2020, William Barr himseif issued a department wide memo regarding “Election Year
Sensitivities”. This memorandum was also emailed to every Department of Justice employee and
contractor, including myseli. The first sentence of that very memo was clear: “Department of Justice
employees are entrusted with the authority to enforce the laws of the United States with the
responsibility to do so in a neutral and impartial manner.” Barr abdicated that responsibility yesterday,
because of him the historical record will be that the Department of Justice ordered the use of force
against peaceful protestors outside the White House for an unnecessary campaign photo. Not only was
the decision reckless for what it was simply for, it was disgusting that the Attorney General stood
outside a sheltered church which did not invite them to use their place of worship with the Bible as a
prop only to risk endangering their parishioners to any consequence to follow. This is not a
misunderstanding of the law, tradition or civil practice. William Barr does not care about flaunting the
authority of this department and those of us who serve under him. Barr understands his actions, on May
30, 2020 during a DOJ press conference Barr himself noted, “[w]ith the rioting that is occurring in many
of our cities around the country, the voices cf peaceful and legitimate protests have been hijacked by
violent radical elements. Groups of outside radicals and agitators are exploiting the situation to pursue
their own separate, violent, and extremist agenda”. William Barr may not have known it when he said it
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but he was speaking about himself as the voices of peaceful and legitimate protests were hijacked by his
own violent radical dispositions to exploit a campaign photo-op.

Under his leadership and failure to recuse himself when necessary, William Barr has unnecessarily
weaponized the Department of Justice. Instead of acting as the top law enforcement officer in the
country, Barr decided to simply act as the President’s bag man and simultaneously set a tragic abhorrent
example of law enforcement abuse...in a law enforcement abuse protest! Whether it was ignorance or
arrogance, it does not matter. The Attorney General is supposed to uphold the rule of law and protect
all Americans’ constitutional rights even from a misinformed President. William Barr, in ordering the
assault of unarmed American civilians has demonstrated that he is a threat not only to the credibility of
this department but the American public’s safety.

(0)(6); (b)(T)C); (b)(3):5 US.C App. 3 Section 7(b) (Inspector General Act of 1978)

Respectfully,
(b)(6); (b)(T)C); (b)(3):5 US.C. App. 3 Section 7(b) (Inspector General Act
of 1978)

DOJ-20-1871-G-000009
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(0)(6); (b)(7)(C)

June 7, 2020
COMPLAINT SUBMITED TO INSPECTOR GENERAL OF JUSTICE DEPT
COMPLAINT AGAINST ATTORNEY GENERAL WILLIAM BARR

Inspector General fax: {202} 6156-28581

According to reports from CNN, ABC, CBS. NBC, MSNBC, The Wall Street Journal, and 'The
Associated Press, William Barr as Attomey General ordered various military, police, Secret
Service, Park Police and other unidentified military and civilian offices to Jlaunch an attack on
peacciul First Amendment protesters in and near Lafavette Park in order to remove them from
the area so that President Iump could stand in front of St. John's Church and hold up a bible.

As a result of Barr's orders the military, police. Secret Service and others launched an attack
spraying tear gas and other chemical trritants, discharging explosives, shooting rubber bullets,
shooting pepper and irritant bullets at the peaceful demonstrators with the intent to injure them
and to cause them pain and discomfort. Bar's orders were successful as the peacetful citizens
were hurl. mjurcd and assaulted in such manner that they departed Lalavette Park 1o make way
for President Trump to hold up his bible.

AG Barr undertook these actions knowing that his orders would cause damage, mjury harm and
suffering by the peaceful protesters who were exercising First Amendment nghts, and he thereby

violated their civil rights by causing them intentional injury as a result of their constitutional
assertion of their rights.

DOJ-20-1871-G-000012
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An immediate investigation 1s required.
b)(B); (b)(7)(C)
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712020 Barr says he didn't give tactical order to clear Lafaystte Park protesters - POLITICO

T ST § ITON Y o e
¥ letlil | A .
8 \\\\‘\-\"‘ SR ¥} B ‘\'x\.\‘}\\\\@‘

i e
LERAL

Barr says he didn’t give tactical order to clear Lafayette Park
protesters

Barlier in the week, White House spokeswoinan Kayleigh McEnany said it was Barr who made the decision,

Attorney General Witliam Barr. | Sarah Slibiger/Getty images

By ASSOCIATED PRESS
04/05/2020 08:58 PM EDT

‘§‘ *:.\‘Qf\\\ Qb sae

Attorney General William Barr says law enforcement officers were already
moving to push back protesters from a park in front of the White House when
he arrived there Monday evening, and he says he did not give a command to

disperse the crowd, though he supported the decision.
hitps-/Avww. politico. com/news/2020/06/05/bam-says-he-didnt-give-tactical-ordersto-clear-pretesters-304323
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712020 Barr says he didn't give tactical order to clear Lafaystte Park protesters - POLITICO

2020-06-07 04:01 COT - (b)(6); (L)T)C)

Barr’s comments in an interview with The Associated Press on Friday were his
most detailed explanation yet of what unfolded outside the White House earlier
this week. They come after the White House and others said repeatedly that the
attorney general ordered officers to clear the park. Shortly after officers
aggressively pushed back demonstrators, President Donald Trump —
accompanied by Barr, Pentagon leaders and other top advisers — walked
through Lafayette Park to pose for a photo at a nearby church that had been
damaged during the protests.

The episode played out on live television and prompted an outery from some
Republicans and former military leaders, including Gen. Jim Mattis, Trump's
first defense secretary. Barr told the AP that much of the criticism was
unwarranted and that Mattis' rebuke was “borne of ignorance of the facts.”

Still, administration officials have spent much of the week trying to explain
how the situation escalated and why smoke bombs, pepper balls and police on
horseback were needed to clear the largely peaceful crowd.

Earlier in the week, White House spokeswoman Kayleigh McEnany told
reporters it was Barr who made the decision to push back the security
perimeter outside the White House on Monday morning. McEnany said that
when Barr arrived at Lafayette Park later that day to survey the security

situation, he was surprised to see that action had not yet been taken.

“So he said that we needed to get going with moving that perimeter. He told the
officers that out there,” McEnany said Wednesday. A person familiar with the
matter also said earlier this week that Barr told law enforcement to take action
to move the perimeter when he arrived in the park.

On Friday, Barr told the AP that both he and U.S. Park Police were in
agreement on the need to push back the security perimeter. He said he
attended a meeting around 2 p.m. Monday with several other law enforcement
officials, including Metropolitan Police Chief Peter Newsham, where they
looked at a map and decided on a dividing line. Under the plan, the protesters

would be moved away from Lafayette Park and federal law enforceme t
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officials and members of the National Guard would maintain the perimeter
line, Barr said.

Barr said the plan was supposed to be put into action soon after the meeting,
but additional officers and National Guard troops had to be called in because of
a high number of officers who had been injured throughout the weekend. It
had not yet been implemented when he arrived at the park later in the evening
and the crowd had grown much larger than it was in the afternoon, Barr said.

Still, he said he did not give the officers the orders to proceed — they were
already in the process of doing so when he showed up.

“They told me they were about to make the announcement and I think they
stretched the announcements over 20 minutes. During the time I was there, I
would periodically hear announcements,” Barr said. “They had the Park Police
mounted unit ready, so it was just a matter of execution. So, I didn’t just say to
them, ‘Go.™

Barr said it was a Park Police tactical commander — an official he never spoke
to — who gave the order for the law enforcement agencies to move in and clear
the protesters.

“I'm not involved in giving tactical commands like that," he said. “I was
frustrated and I was also worried that as the crowd grew, it was going to be
harder and harder to do. So my attitude was get it done, but I didn’t say, ‘Go do
it.”

Barr insisted there was no connection between the heavy-handed crackdown
on the protesters and Trump's walk soon after to St. John's Church. The
attorney general said he had learned in the afternoon that Trump wanted to go
outside, and said that when he went to the White House in the evening, he
learned of the president’s intended destination.

Several different groups, including the Secret Service and Park Police, were

involved in the pushback on the protesters. Members of the National Guard
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threatened that night to deploy active-duty military forces to the states if local
and state authorities could not adequately quell the demonstrations, which
have occasionally turned violent.

Mattis, who left the administration in 2019, said Wednesday that Trump was
setting up a “false conflict” between the military and civilian society, and took
particular issue with the show of force outside the White House.

“We know that we are better than the abuse of executive authority that we
witnessed in Lafayette Square. We must reject and hold accountable those in
office who would make a mockery of our Constitution,” Mattis said.
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Washington — Attorney General William Barr defended his decision to order the
il _ of protesters from g park near the White House earlier this
week, saying the move to expand the perimeter around the White House was

planned well before President Trump decided to walk across the park and pose
for photos in front of a historic church.

Qreeill removal

Speaking at a press conference alongside the heads of all five Justice Department
law enforcement agencies on Thursday, Barr said the massive federal response to

protests in the nation's capital was justified after days of violent confrontations
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by thousands of law enforcement officers from various agencies and departments
in the district.

"This is the federal city. It's the seat of the federal government," Barr said at the
virtual press conference. "When you have a large-scale civil disturbance that is
damaging federal property, threatening federal property, threatening federal law
enforcement officers, threatening the officials in government and their officers
and our great monuments, it is the responsibility of the federal government to
render that protection, and we do so in close coordination with the Metropolitan
Police Department.”
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U5, Attorney Genersl Willlam Barr speaks to reporters during & news conference at the Justice Depariment in
Washingion on June 4, 34320,

POOL f REUTERS

.........................................................................................................................................................................................................................................................................................

The protests in the District of Columbia and around the country were sparked by
the death of George Flovd, a black man who died in Minneapolis on Memorial
Day after a police ofhcer pinned his knee to his neck for nearly nine minutes.

In Washington, demonstrations north of the White House escalated in intensity
over three nights beginning on Friday, May 29, and peaked on Sunday when
demonstrators set several fires, damaged buildings and launched projectiles, the
attorney general said.

"It was very serious rioting," Barr said. "The Treasury Department annex there
was broken into. A historical building on Lafayette Park, which is federal

property, was burned down. There was a fire set at the historical St. John's
Church, right there across from the White House."

The attorney general said there were "numerous head injuries” among officers
protecting the White House, and 114 overall injuries to law enforcement since
Saturday. He said 22 officers have been hospitalized, most with head injuries.

Barr said the president asked him to coordinate the response on Monday, and he
determined that morning that "we needed more of a buffer” around the White
House complex.

"l made the decision that we would try to move our perimet%gggoajm%% 5&’2&
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block to provide this additional protection, and later at 2 o'clock on Monday, 1
met with all the various law enforcement agencies and we set our tactical plan,
and that plan involved moving our perimeter a block north, to I Street,” he
continued.

Barr said he hoped to extend the perimeter "relatively quickly, before many
demonstrators appeared that day,” but delays in getting units in place pushed
back the move.

"By the time they were able to move our perimeter up to I Street, there had been
a numnber, a large number of protesters that had assembled on H Street,” he said,
adding that the group was becoming "increasingly unruly." He claimed the
protesters were asked three times to move back a block, which has been disputed
by demonstrators who were there.,

"They refused. We proceeded to move our perimeter out to I Street,” Barr
continued.

Federal officers deployed chemical irritants to scatter dozens of protesters, a
dramatic confrontation that played out on live television just minutes before Mr.

Trump was set to address the nation from the White House Rose Garden.

DOJ-20-1871-G-000033
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Pulice clear demonstrators from Lafayetie Park ag they prolest the desth of Gaorge Floyd on Monday, June 1, 2020,
in Washington.

ALEX BRANDOW / AP

Explosions could be heard in the background as Mr. Trump spoke and
threatened to deploy active-duty military units to states that couldn't put a stop
to looters.

Mr. Trump immediately left the White House on foot to walk to St. John's Church,
accompanied by numerous Cabinet officials, Barr among them. He posed in front
of the church while holding a Bible and urging his aides to join him, immediately
raising the question of whether peaceful protesters were forcefully removed to
clear the way for a presidential photo opportunity.

On Thursday, Barr denied that the decision to extend the perimeter was related
to the president's decision to walk to the church.

"There was no correlation between our tactical plan of moving the perimeter out
by one block and the president's going over to the church," he said.

The attorney general said the move to extend the perimeter has been effective in
tamping down confrontations between officers and protesters.

"Fortunately, later that evening on Monday after we did establish a buffer zone,
we were able to finish that day without further significant violence from the
demaonstrators, and then the following two days were peacegga'_;&%% f.;él_ioago 050
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we're pleased with that.”

First published on fune 4, 2020 / 5:25 PM

@ 2020 CBS Interactive Inc, All Righis Reserved.

McConnell blocks resolution condemning Trump's response to protests
Senate Minority Leader Chuck Schumer attempted to pass the resolution by unanimous consent.
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Barr seeks to dissociate himself from move on

demonstrators outside Lafayette Square
By Matt Zapotosky

June b, 2020 at 10:34 p.m. EDT

Attorney General William P. Barr sought to dissociate himself Friday from police’s
maove earlier this week to push back a crowd of largely peaceful demonstrators
using horses and gas, claiming that he did not give the “tactical” order for law

enforcement on the scene 1o move in.

The Associated Press reported that Barr told the news organization that the move
against the protesters — which has been widely condemned — was already in
process when he was spotted at the scene near the White House early Monday

evening conferring with law enforcement on the ground.

“I'm not involved in giving factical commands like that,” Barr told the Associated
Press. “T was frustrated and I was also worried that as the crowd grew, it was going
o be harder and harder to do. So my attitude was get it done, but I dido’t say, ‘Go
doit.”

AD
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The Washington Post reported Tuesday that Bare personally ordered the crowd of
protesters be pushed back as part of a plan hatched far earlier in the day. According
{0 a Justice Department official, law enforcement authorities, including Barr, had
decided to extend the security perimeter outside the White House after earlier
demonstrations over the death of George Floyd at police hands in Minneapolis
turned violent. When Barr came to the scene Monday afternoon, the official said, he

was “surprised” to see that hadn’t been done.

“He conferred with them to check on the status and basicaily said: “This needs to be
done. Get it done,” ” the Justice Department official said. The official added that
Barr “assumed that any resistance from the protesters of being moved would be met

with typical erowd-contirol measures.”

The following day, White House press seceetary Kayleigh McEnany confirmed that
account, noting that Barr “said that we needed to get going with moving that
perimeter. He told the officers that out there.” McEnany did not immediately

respond to an email Friday night.

AD
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At bis own news conference Thursday, Barr said he had decided {o exiend the
perimeter early Monday morning, aad later, around 2 pan., met with law
enforcement agencies to lay out a plan for doing so. He said that officials could not
get units in place soon enough to execute the plan before demonstrators arrived,
but he did not address what happensd in the minutes before police made their

Hiove.

about 24 minutes later, police making an aggressive move on the crowd. The
Associated Press reported that Barr “said it was a Park Police tactical commander —
an official he never spoke to — who gave the order for the law enforcement agencies
to move in and clear the protesters.”

“They told me they were about to make the announcement and I think they
stretched the announcements over 20 minutes. During the time I was there, I would
pericdically hear announcements,” Barr told the Associated Press. *They had the
Park Police mounted unit ready, so it was just a matter of execution. So, I didn’t just

say to them, ‘Go.””

AD
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Kerri Kupec, a Justice Department spokeswoman, claimed there was “no
contradiction™ between Barr’s and other officials’ comments — though her
statement did not address McEnany and the Justice Department official saving
specifically that Barr had told those on scene to take action.

“Earlier in the day, the Attormey General had approved and adopted a plan to move
the perimeter in response to the viclence that had occurred over the weekend,
Subsequently, he checked in with federal law enforcement officials on the ground in

Lafavette Square to see how it was proceeding,” Kupec said.

A Park Police spokesman did not immediately retorn an email message seeking

comment,

AD

At his Thursday news conference, Barr notably defended what happened soon afler
the demonstrators were cleared: President Trump walked across the now-empiy
area to 8t John's Episcopal Church, where he snavped 2 pholo paihSarn. Eledeame

hitps-/Avww.washingtonpest.com/national-security/bamr-seeks-to-dissociate-himself-fram-move-an-demonstrators-ouiside-lafayette-park/2020/06/05/47 ...  4/8



2020-06-07 04:02 COT - b)(B); (b)(T)(C)
712020 Barr seeks to dissociate himself from move on demonstrators outside Lafayette Squars - The Washington Post

a A FR N £

Secretary Mark T. Esper and others.

“1 think it was entirely appropriate for bim to do,” Barr said.

The photo op, coupled with the move against protesters, has drawn intense
criticism. Former defense secretary Jim Mattis, for example, wrote for the Atlantic:
“When I jeined the military, sorme 50 vears ago. I swore an oath to support and
defend the Constitetion. Never did I dream that troops taking that same cath would
be ordered under any circumsiance to violate the Constitutional rights of their
fellow citizens — much less to provide a bizarre photo op for the elected

commander-in-chief, with military leadership standing alongside.”

AD
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In urban areas, police are consistently much whiter than the people they serve

Photos from the memorial service of George Floyd

As protests grip Washington, White House and D.C. mayor clash over control of

streets

Do you have any photos or videos of the protests? Share them with The Post
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Attorney General William Barr sald Sunday on C85'5 “Face the Mation® that
“evervane” in the Trump administration agreed thel active-duty military
personnel shoudd ondy be deplayed in response ta demonstrations over
thea death of George Floyd “as 2 {ast regort”

Barr cailed a OBS repatt that President Trump had demandad on Monday
morning for 10,000 active-duty troops to be deploved to American cities
“complstaly faise”

“The decision was made 1o have af the ready or on hand in the viginiiy in
the vicinity some regular troops,” ke added, but "everyone agreed use of
regular troops is a last resort”

" think our positicn was common, whish was that they should only be
depioved a3 a last resort, And that we didn't think we would need them, |
think everyone was on the same pags,” Barr said, referring o himsalf,
Uefense Secretary Mark Esper and Chairman of the Joint Chiefs of Staff
Gen, Mark Mitley

Host Margaret Brennan said following the segment that CBS stands by its
raporting.

Barr aizo defended the forsible olearing of Lafaystte Square Monday,
denving thai the crowd had been peaceful protasters and saving they had
thrown “projectiles” at palice, contradicting reporting from the scene of
the protest, including that of The Hill
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Askad if he would heve done anything differently in hindsight, Barr
rasponded: I haven't studisd the events retrespectively in detail, byt
think in general, vou had the guslified law enforcement officials with
shields warning snd moving a line slowly, They had mounted officers
moving slowty, directing people 1o move. And most people comphed.”

De Blasio's daughter
arrested in NYC protest:

After initisl reporting that Barr had personally ordered the clearing of the
park, the attorney general said Saturday thet he “didn‘t just say 1o them,

Gl
Tim Scott: Trump's “Fm not involved in giving tacticst commands Hke that,” he added at the

'shooting,’ "vicious dogs’ time,
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Black Lives Matter D.C. Sues Trump And Barr
Over Tear Gas At Lafayette Square

June 5, 2020

RACHEL KURZIUS
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The scene by Lafayette Square on Monday evening.
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Protesters and civil liberties groups are suing President Donald Trump, Attorney
General William Barr and heads of military forces and law enforcement for violating
their constitutional rights by violently dispersing a peaceful protest at Lafayette
Square on Monday evening, all so Trump could walk to a nearby church for a photo

op.

Black Lives Matter D.C. and a number of local residents, including a nine-year-old,
who were at Lafayette Square to protest the killing of George Floyd say they were given
no warning before federal law enforcement used tear gas, pepper spray capsules,

rubber bullets and flash bombs to clear the publie space.

"It is precisely such domination — in the form of centuries of white supremacy and
subjugation of Black lives — that was the core focus of the peaceful demonstration in
Lafayette Square,” the lawsuit says, connecting law enforcement actions that day to
events like the Tulsa Race Massacre, Bloody Sunday, Ferguson and other "violence
against Black people and their supporters committed by state actors. What
differentiates the actions here from the others is that the President and Attorney
General of the United States ordered the violence."

While Trump and the U.S. Park Police deny that authorities used tear gas against
protesters, evidence shows otherwise. Journalists and demonstrators have maintained
that they experienced the deployment of chemical irritants. On Thursday, WUSA
journalist Nathan Baca tweeted images of canisters of tear gas reportedly collected
Monday night in the square after the dispersal. That tweet is included as evidence in

the lawsnit.

The Park Police also claims it issued three warnings and was dealing with "violent
protestors on H Street NW [who] began throwing projectiles including bricks, frozen
water bottles and caustic liquids.” Eyewitness accounts from the scene dispute these

claims, as do the lawsuit's plaintiffs.

The Washington Lawyers' Committee for Civil Rights & Urban Affairs, the American
Civil Liberties Union of D.C. and Arnold & Porter. The ACLU of D.C. has also indicated
it is investigating other police activity on June 1, including the kettling of

demonstrators by D.C. police on Swann Street NW after the 7 p.m. curfew, and the

DOJ-20-1871-G-000049
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ACLU of Minnesota has filed a lawsuit on behalf of journalists injured by police

violence in Minneapolis.

The lawsuit points out that Trump had used violent rhetoric towards the protesters in
the days leading up to the incident, including tweeting that "when the looting starts,
the shooting starts" and telling governors in a phone call earlier that day that "in
Washington, we're going to do something people haven't seen before."

While D.C. was under a curfew beginning at 7 p.m. on Monday, federal law
enforcement began clearing the square at approximately 6:30 p.m., shortly before
Trump began a speech in the Rose Garden.

The president said in his remarks that he was deploying "thousands and thousands" of
military personnel and law enforcement to the District: "We are putting everybody on
warning on a 7:00 curfew that will be strictly enforced. Those who threaten innocent
life and property will be arrested, detained, and prosecuted to the fullest extent of the

law.

Mayor Muriel Bowser tweeted in response to the clearing of the park that "A full 25
minutes before the curfew & w/o provocation, federal police used munitions on
peaceful protestors in front of the White House, an act that will make the job of
@DCPoliceDept officers more difficult. Shameful!"

The lawsuit says the dispersal of the park amounts to violations of the First and Fourth
Amendments. The event impacted Black Lives Matter D.C. "by chilling BLM members
and supporters from exercising their rights to demonstrate and by creating fear when
they do,"” per the suit, and individual protesters faced trauma, bruising, symptoms

related to inhaling tear gas and other injuries.

The day after the clearing of Lafayette Square, Trump tweeted, "Washington, D.C., was
the safest place on earth last night!"

Blm v. Trump Complaint by Rachel Kurzius on Scribd
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FAX

b)(6); (b)(7)(C) b)(6); (0)(7)(C)
FROM PHONE
NO. PAGES 16 DATE JUNE 10, 2020 AT 3:20 AM
SUBJECT ADDITION TO MY COMPLAINT AGAINST WILLIAM BARR
SENT WITH FAX PRO FOR IPHONE GETFAKAPROOM
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William Barr and his henchmen must be
held accountable

By Jennifer Rubin

May 8, 2020 at 7:45 a.m. EDT

o sadavet Fivan evonedus oo B8 Sane b sl Sea S oedooes U
\\\\x AT LU LERATAN ORRIRRLIGN s ?\t‘{s:“'\ FREICIT Y 3.

We take a moment in the midst of o pandemice, which, because of the
negligence of this adminisiration has killed more than 75,000 Americans
ancd sent the United States into a record-setiing recession, to nole apother
assault on the rule of law by the most corrupt president and attorney general

in history.

The Post reports:
The JTustice Department maved Tharsday to drop charges against President
Trump's former naticnal security adviser Michael L ¥lsnn, who pleaded guilty

to lyving to the FBI about his Bussian contacts during the presyidential transition,

The unraveling ol Flyan's guilly plea murked a stunnimg reversal by the Justice

Department in iR case against the vetired three-star Army general, who was

DOJ-20-1871-G-000059
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convicted in the course of special connsel Robert 8. Mueller TiPs investigation of

Russian interference in the 2016 election.

The stated reason s false and wwrelevant. The Justice Department elains
that the investigation into the now-former national secarity adviser was
about to be dropped untid the FBI interviewed Flyvnn, after discussing the
possibility he might lie. There is nothing untoward about this. It in no way
should vitiate Flynn's guilty plea. Former House impeachment counsel
Norman Fisen tells me, “Bare's latest porversion of {the] DOJ is shocking.
Fhynn has repeatedly admitted his guilt in U8, District Court.” Eisen adds,
“The four pages of FBI cmails and notes revealed last week changed nothing,
Thev did not affect his culpability or undermine [the] DOJ's and the FBI s

work, as [ explained ot the time.”

AD

Rep. Adam B. Schift (D-Calit), who served as the lead impeachment

manager, tweeted his reaction:

Adam Schiff

o by e T
LESASa M
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Rep. Jerrold Nadler (13-N.Y.}, the chairman of the House Judiciarv
Committee, who also served as an impeachment manager, excoriated Barr
in a written statement: “The decision to drop the charges against General
Fhyan is outrageous. The evidence against General Flynn is overwhelming,”
Nadler stated. “He pleaded guilty to Iving to investigators. And now a
politicized and thoroughly corrupt Department of Justice is going to let the
President’s crony stmply walk away, Americans are right to be furious and

worned about the continued erosion of our male of law.” Nadler called for a

new inspector general’s investigation,

This i3 one more instance — along with the musleading presentation of the
Mucller report, reversing prosccutors’ sentencing recommendations for
Trump confidant Roger Stone and refusimg o imvestigate Tramp’s extortion
of Ukraine for pohitical gain — in which Barr has acted contrary to hns oath
of office and to his professional obligations as a lawver. He continues to
serve President Trump's interests {and, by extension, those of Russian
President Viadunir Putin, with whom Tramp bizarrely discussed the Russia

mvestigation ina phone call last vear) and not the fair administeation of

justice,

AD

(b)(6); (L)(T)(C)
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CelJd

“Whal Barr has done on Trump’s behalf with respect o Fhvan, who enlered
a {ully justified goilly plea Lhat the distriel courl duly approved, is blataatly
and purely partisan,” constitutional scholar Laurence Tribe tells me. “1 know
of no stmtlasly corrupt sclion in the Justice Department’s entive history,
This latesl cutrage, which cluses the cirele that began with Trump's allempt
o gel [then-FBI Director] James Comey 1o go easv on Flyvnn and with
Trump's fiving of Comey for his fallure Lo do so, just goes 1o show that
president with o sufficienty unprincipled and compliant Atlerney General
needn’t even bother o abuse his pardon power Lo buil out his loval
heachmen.” Tribe further ohserves, “By sparing Trump the need to invoke
his pardon power and at least having to be held pelitically accountable, Barr
gave the president cover. Hopefully the volers will see through the ruse

come November.”

I recommended long ago that Barr be impeached for his anprecedented
assaulls on the nule of law. The latest stunt confirms my fear that, left to his
own devices, Barr would continue to undermine the impartial
administration of justice and the integrity of the Justice Department. “Close
observers already knew that Bary was willing to sell out justice from his
excusing Trump’s obstruction after it was revealed by the Mueller report —

but this is even more brazen,” Fisen says.
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Despite the pandemie, the House Judiciary Committee should revisit

bevond time that state bar authorities Investigate the attorney general and
hin enablers at the Justice Department. The next administration will need
conduet a thorough investigation into Barr’s conduct, fire anvone whe aided
and abetted Barr, set up new guidelines to prevent the politicization of
justice and report the whole lot of them to the state har associations. The

damage to the rule of law is incalenlable.

AD

Joyce White Vance, a former federal prosecutor, sums it up: “This is a bad
day for the rule of law. There are two kinds of justice in America now: the
kind that is available for the president’s friends and the kind that’s available

tar the rest of us.”
Read more:

Alexandra Pelri: Justice Deparlmenl announces ils firsl-ever Purge [or all

white-collar crimes
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Greg Sargent: As Trump presides over an epic disaster, Senate Republicans

Eugene Robinson: Democrats always appeal to the mind. Now they must go

for the gut.

George T. Conway I11: Trump went ballistic at me on Twitter. Here’s why he

reacts with such rage.
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The Washington Post

William Barr’s backpedaling tour
continues

By James Downie

June 7, 2020 at 5:38 p.m. EDT

Altorney General Wikliam P. Barr began his buckpedaling public relations

advance on protesiers with tear gas and horses, [ was o surprising claim,
given thal While House press secretary Kavielgh MeEnany had confivmed
Bare’s role on Wednesday, Bul the attorpey general opted to shelter in a
meaningless distinetion: that "rav atiitude was get it done, but 1 didn't say.

‘Gadoit”

It was not a profile in personal responsibility, But that was just the start of
the weaseling; Barr’s Sunday interview with CB8’s “Face the Nation” was

more like a tour de foree in bobbing and weaving.

The interview kicked off with host Mavgaret Brennan asking Barr whether
the president bad indeed demanded 10,000 active duty troops be deploved
agninst protesters, “No, that's completely false,” Barr replied. Bat that

number had been reported by my Post colleague David Ignatius on Friday

DOJ-20-1871-G-000067
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AD

Barr conlinued to dodge as the conversation shifted o syslenie racism in
iaw enforcement. “I think there's racism in the United Siates stll, but 1 don’t
think that the law enforcement system is syslemically racist,” said Barr,
echoing the views expressed the previous Sunday by nativnal securily
adviser Roberl C. ('Brien. As 1 laid out last week, Barr and Brien’s views
conbradict the overwhelming evidence, And like O'Brien, the allorney
general undercut his own argument. “The mililary used to be an explicitly
racist instilution,” he offered, “And now I think it's in the vanguard of
bringing the races fopether and providing equal opportunity, [ think law
enforcement has been going through the same process.” Barr couldn’t bring
himseldf to sav law enforcement used o be racist; but be did admit 1Us

something police departments struggle swith,
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Rart’s credibility dimmed again when he disputed the very natare of pepper
spray. “Pepper spray is not a chemical irritant,” Barr insisted. “*ItY's not
chemical.” That will no doubt come as news fo manutacturers such ac
PepperBall, which advertises its products to Taw enforeement as "the most
effective chemical irritant availoble.” The active ingredient in pepper balls,

N3, Barr might as well have argued waler isn't a compound.

Misrepresentation has long been standard operating procedure for

America’s top law enforecment officer. This is the same atiorney general

who claimed that dismissing charges aganst formeoer nahonal seeurity

And iU's the same AG who bwisted the findings of special counsel Bobert 8.

Muelier [IF's report before its publication, to the point that & Republican-

distortinns damaged the Justice Departinent’s eredibility,

AD
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In another administration, such behavior would be grounds for resignation.

in the Trumyp White House, it's par for the course.

Read more:

....................................................................................................

troops in Washington

James Miller: Secretary Esper, you violaled your oath in aiding Trump’s

photo op. That’s why I'm resigning.

Robert Kagan: The Battle of Lafayette Squarce and the undermining of

American democracy

Alexandra Petri: Sorry I can’t comment on the president’s aclions, I just

remembered I'm lurning into a bird
George Floyd’s death: What you need to
know

Live updates on George Floyd's funeral and nationwide protests

Big majorities support protests over Floyd killing and say police need to
change, poll finds
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Investigation: What video shows about the clearing of protesters for
Trump’s photo op

‘Defund the police’ gains traction as cities seek to respond to demands

for police reform

Understanding racism and inequality in America
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April 12, 2019

Michael E. Horowitz, Inspector General
U.S. Department of Justice

Office of the Inspector General

950 Pennsylvania Ave., NW

Suite 4706

Washington, D. C. 20530-0001

Jonathan M. Malis, General Counsel
U.S. Department of Justice

Office of the Inspector General

Office of the General Counsel

950 Pennsylvania Ave., NW, Room 4726
Washington, D.C. 20530

cc:  Federal Deposit Insurance Corp.
Special Agent, |(b)(5); (b)TNC) |
FDIC-OIG
300 S. Riverside Plaza — Suite 1700

Chicago, I1 60606
(b)(6), (P)(7)(C)

COMPLAINT

Dear Sir or Madam:

With all due respect. There is a serious matter here that needs to be addressed. As a former
government lawyer, I understand issues can go undetected by well intentioned, dedicated
government employees. This matter reflects upon the Justice Department as a whole, so [ believe
it must addressed.

How did Department of Justice (DOJ) programs, policies, and procedures allow the Attorney
General to engage in activity contrary to the law? I cannot imagine that an attorney representing
a criminal defendant can switch-sides and join the DOJ in a position having influence over his
former client’s case without having to disclose this matter, permanently recuse himself, and
effective screening measures put in place. This should happen with every rank and file DOJ
attorney, and far more so for the AG. The Justice Department is putting itself and its investigation
at great risk for ridicule, questions of taint, prosecutorial challenges, etc. Is the DOJ unwittingly
creating a defense for the defendant in this case that the AG taints the government’s case? The
mere possibility of this cannot be permitted.

1 believe this matter to be of significant importance given it involves the Attorney General and
the largest lax evasion investigation in the history of the United States, in which the government
has the defendants own deposition testimony and admissions in court filings to prove its case.

DOJ-20-1871-G-000074



Please read on.

Federal courts have repeatedly ruled “side-switching” is forbidden and lawyers who engage in it
must be disqualified. The D.C. Bar Association even amended the ABA Model Rules to codify
the case law and state unequivocally that this conduct is prohibited and cannot be waived by
anyone.' This complaint is not about the ethical conduct of the AG,? but rather how DOJ
programs, policies and procedures produced a result so contrary to the law and legal norms. Thus,
this issue falls under the jurisdiction of the Office of Inspector General, not the Office of
Professional Responsibility.

Just four months ago AG Barr was defending Caterpillar Inc. in an ongoing DOJ criminal
investigation. He now is sworn to investigate and prosecute Caterpillar Inc. in the exact same
matter. His duty as the AG is directly adverse to his former representation of Caterpillar Inc. This
is commonly known as side-switching. 1t is absolutely prohibited and even with the informed
consent of all involved clients.> This conflict CANNOT be waived. Common sense should dictate
that when the defense lawyer is allowed to switch sides and participate or be involved in the
investigation and prosecution of his former client, something is amiss. This is alarming in any
event, and more so when the lawyer is the highest law enforcement officer in the nation. Shouldn’t
DOJ programs, policies and procedures have prevented this? Or, even address it after the fact?

AG Barr has stated in both oral and written testimony he would comply with the Rules of
Professional Conduct, and federal case law, statutes and regulations. However, I found that basic
rules that should already have been complied with were not even a part of his Ethics Agreement
submitted to the Office of Government Ethics. Nor were these issues and rules addressed in his
oral and written testimony, even though the potential problem was noted. And based on a
response I received from the Office of Professional Responsibility (OPR) discussed below, he
has not complied with DOJ specific regulations directly addressing this situation.

I raised this issue to the OPR including support for my complaint in the DOJ regulations®
confident that the OPR would investigate the matter as the conflict is apparent.® 1 indicated that
AG Barr must permanently recuse himself from participating in the DOJ investigation of
Caterpillar Inc. I received a response in which the OPR summarily dismissed this issue as not
warranting an investigation.® The response indicates there has been no recusal,” nor will there be,

' The D.C. Bar made specific changes to the ABA Model Rule 1.7 for the principal purpose of stating more clearly
and unequivocally that there are circumstances in which representation is absolutely forbidden. This is a codification
of the absolute prohibition that existed in case law. The D.C. Rule i.7(a) mandates an absolute prohibition of multiple
representation when the lawyer represents clients with adverse positions in the same matter. Client consent cannot
cure such a conflict. Griva v. Davison, 637 A.2d 830, 843 (D.C. 1994).

A complaint has been filed with the OPR regarding the employees conduct.

3 See the letter dated April 9, 2019 (copy attached), for a detailed discussion and relevant authority supporting these
statements and related issues.

428 C.FR.§45.2.

3 See letter dated February 15, 2019 (copy attached).

6 Email dated March 8, 2019 (copy attached).

7 No permanent recusal pursuant to 28 C.F.R. § 45.2. While AG Barr’s Ethics Agreement provides for a general one-
year recusal, this is not relevant as the Rules of Professional Conduct, case law, statutes and regulations require
complete disqualification or permanent recusal. See the letter dated April 9, 2019 (copy attached), for a detailed

2
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nor were the DOJ regulations followed, and nor will this matter be addressed. I believe that
response to be insincere.

The response states there was no basis for my assertions because I did not provide evidence that
AG Barr had a “familial” or “friendship” relationship with Caterpillar Inc. The response
dismissed the fact that AG Barr had a former attorney-client relationship with Caterpillar Inc., as
apparently not relevant to the issue of conflicts-of-interest. This was surprising because one of
the most common concerns regarding conflicts attorneys likely have upon entering the DOJ are
the attorney-client relationships they had in private practice. A reasonable interpretation of this
response is that DOJ programs, policies and procedures permit side-switching by the highest law
enforcement officer in the nation. Surely this cannot be the intended outcome.

Upon more research, I found overwhelming support in the Rules of Professional Conduct and the
federal case law that side-switching, even on matters of far less importance than here, is an
incurable conflict of interest that cannot be waived.® Permanent recusal with effective screening
measures are required. This is why Bar Association ethics attorneys with whom I have discussed
side-switching matters have indicated, “That is a conflict-of-interest.” So, I submitted another
complaint to the OPR including my additional research.® While I am hopeful that the OPR will
require and ensure compliance with all relevant laws through a permanent recusal and screening
measures, | have deep concerns given the manner of the response I received and its substance.

Given what has transpired I am calling on the Office of Inspector General (OIG) to investigate
how and why DOJ programs, policies and procedures allowed the current situation to come about
and, based on the response I received, why this situation is being perpetuated when presented
with a reasonable inquiry regarding its propriety.

I believe there to be serious questions about the DOJ programs, policies and procedures that the
OIG should investigate. I propose you consider the following in your investigation.

e Aren’t former client matters with the DOJ the most apparent and potentially damaging conflicts-
of-interest?
e Are there programs, policies and procedures for disclosing former clients whom an incoming
attorney represented in ongoing DOJ matters to identify conflicts?
o Were these programs, policies and procedures followed?
o For example, AG Barr was apparently aware of un-waivable conflicts-of-interest
regarding Caterpillar Inc.'
o 28 C.F.R. § 45.2(b) requires recusal and reporting.
e Should there have been follow-up on AG Barr’s written comments to the Senate stating it’s likely
his representation of Caterpillar Inc. will present conflicts-of-interest and he knows certain
conflicts cannot be waived?'' Why didn’t the notation of “un-waivable conflict-of-interest”

discussion and relevant authority supporting these statements and related issues.
8 See the letter dated April 9, 2019 (copy attached), for a detailed discussion and relevant authority supporting these
statements and related issues.

? See the letter dated April 9, 2019 (copy attached).

10 htips: Jjudiciary.senate.gov/imo/media/doc/Barr%20Responses%20t0%20 Whitehouse%?2

Questions #55)
Mhttps://www judiciary. ; %200QFRs.pdf (see
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initiate inquiry?

e Why is there no mention of “un-waivable conflicts-of-interest” regarding Caterpillar Inc. in the
Ethics Agreement submitted to Office of Government Ethics by the Justice Management
Division?

e Why does the Ethics Agreement focus on every possible financial interest, but makes no mention
of the one noted “un-waivable conflict-of-interest™?

e How and why did DOJ programs, policies and procedures allow for an absolute, incurable
conflict-of-interest to go undetected?

e Shouldn’t DOJ programs, policies and procedures protect incoming attorneys like AG Barr and
former clients from this very situation?

e Should AG Barr resign his position as Attorney General of the United States?

e Should AG Barr permanently recuse himself from participation in the Caterpillar investigation
and the Deputy AG appoint a Special Counsel?'

e Should AG Barr permanently recuse himself from participation in the Caterpillar investigation
and the DOJ immediately implements effective screening measures for the AG and any other
appropriate personnel?

e [sthe Justice Department sanctioning an apparent conflict-of-interest and creating at the very least
an appearance of impropriety?

How does this situation promote overall DOJ Policy? It seems the DOJ has everything to lose,
and nothing to gain, from this situation. What value or benefit does the DOJ gain from AG Barr’s
involvement? Quite honestly, it is simply unfair for the DOJ programs, policies and procedures
to put AG Barr or any attorney, and former clients, in this position. His actual or even perceived
possible participation or involvement contradicts DOJ norms and puts the government’s
investigation at risk of Caterpillar claiming it is “fainted”. This situation contradicts federal
case law, statutes, and regulations. It contradicts the Rules of Professional Conduct. It contradicts
Justice Department norms. It condones and permits a non-waivable conflict-of-interest; and
creates the appearance of either unfairness or favoritism toward Caterpillar Inc.

How can DOJ programs, policies and procedures not lead to what should be a routine recusal and
implementation of effective screening procedures when doing so creates no harm to anyone, and
a positive outcome for everyone, including AG Barr and Caterpillar Inc.

Questions #55)

12 See 28 CFR §600.1. A Special Counsel is appropriate because: there is already a criminal investigation underway;
the AG has a conflict-of-interest; and it is always in the public interest (and legally required) for the Justice Department
to avoid even the appearance of impropriety to maintain the public trust. Since effective screening measures are
required here for an effective recusal of the AG and such measures were not deployed promptly, the disqualification
could be imputed beyond the AG to other high-level DOJ officials. (“The screen must be erected promptly. See
Analytica, Inc. v. NPD Research Inc., 708 F.2d 1263, 1267-68 (7th Cir. 1983) ("[1]t was not enough that the lawyer
'did not disclose to any person associated with the firm any information . . . on any matter relevant to this litigation,’
for 'no specific institutional mechanisms were in place to insure that information was not shared, even if inadvertently,'
until the disqualification motion was filed—months after the lawyer had joined the firm."); see also United States v.
Goot, 894 F.2d 231, 235 (7th Cir. 1990) ("The predominant theme running through this court's prior decisions is that
disqualification is required when screening devices were not employed or were not timely employed.”) (emphasis
added); Atasi Corp. v. Seagate Tech., 847 F.2d 826, 83| (Fed. Cir. 1988) (presumption of shared confidences was not
clearly overcome because oral screening measures were not timely employed or adequately communicated); Cobb
Publ’g, Inc. v. Hearst Corp., 907 F. Supp. 1038 (E.D. Mich. 1995) (delay of 11 or 18 days in setting up ethical wall is
too long).”)

4
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- Recusal with effective screening procedures
o Safeguards AG Barr’s former client, thereby protecting him.

o Eliminates the appearance of a conflict-of-interest, bias, unfairness, etc.
o Complies with the Rules of Professional Conduct, and federal law & regulation.
o Eliminates a patent conflict-of-interest.
o Is consistent with AG Barr’s written comments to the Senate.
- Non-rec
o Puts everyone involved at-risk.
o Could taint a 4-year multi-agency investigation.
o Condones a patent conflict-of-interest, setting a terrible precedent.
o Creates the appearance of a conflict-of-interest, which is prohibited by all relevant

authority.

There are many good people involved here. Why have the DOJ programs, policies and procedures
not prevented this situation nor addressed it in hind-sight? If you have any question please contact
me.

Sincerely, {
[B)6): B)7)(C)
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ATTACHMENTS
[Non-record; Inserted by OIG for clarity]
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April 10, 2019

To:

Robin C. Ashton, Counscl

U.S. Department of Justice

OfTice of Professional Responsibility
950 Pennsylvania Ave.,, NW

Suite 3529

Washington, DC 20530

Email: robin.c.ashton@usdoj.cov

cc:
Richard E, Zuckerman, Principal
Deputy Assistant Attorney General
U.S. Department of Justice

Tax Division

950 Pennsylvania Ave.,

NW Washington, D.C. 20530-0001

Email: richard.e. zuckerman(@usdo) vov

[D)(6): (B)(T)(C)

Assistant Umited States Attorney
201 S. Vine Street

Suite 226

Urbana, iL 61802
(D)(6): (B)(TH(C)

William J. Birmey

Deputy Director

Office of Professional Responsibility
U.S. Dcpartment of Justice

Email: william.i.birnevusdoj.gov

Corey R. Amundson, Director & Chief Counsel
U.S. Department of Justice

OfTice of Professional Responsibility

950 Pennsylvania Ave.,, NW

Suite 3529

Washington, DC 20530

Email: corey.ramundson@iusduy.goy

The Honorable Sheldon Whitchouse
U.S. Scnator for Rhode Island

Hart Senate OfTice Bldg., Rm 530
Washington, D.C. 20510

Federal Deposit Insurance Corp.
Special Agent,[P)6); B)7)(C) |
FDIC-0IG

300 S. Riverside Plaza — Suite 1700
Chicago, Il 60606

(0)(6); (b)(7)C)

Jacqueline T. Robertson

Program Analyst

Office of Professional Responsibility

U.S. Department of Justice

Email: jscqueling.t.robensoniaopr.usdoj grov

COMPLAINT

AG Barr is legally required to recuse himself from the investigation of Caterpillar Inc.

The Rules of Professional Conduct, case law, statutes & regulations prohibit his involvement.
Side-switching is a patent conflict-of-interest that is NOT waivable,
Screening measures are required for an effective recusal.

Dear Sir or Madam:

With all due respeet; when the defense attorney becomes the top law enforcement officer
overseeing the investigation of that very same case; there is a conflict-ol-interest. No situation is
more so. This is commonly referred to in federal case law as “side-swirching ”. Disqualification is
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required when lawyers change sides.! The Rules of Professional Conduct consider this to be a
patent conflict-of-interest that cannot be waived. This is why Bar Association ethics attorneys with
whom [ have discussed side-switching matters have indicated. “That is a conilict-of-interest,”

Side-switching violates the core of the attorney-client relationship: the duties of
confidentiality and loyalty, to avoid conllicts-of-interest. The courts do not require that it be proved
the lawyer actually acquired confidential information in the former representation,® or that he
actually disclosed confidential information in the subsequent representation.’ The mere possibility
these duties may be breached is prohibited.” Where there is a substantial relationship between the
subject matter of the former representation and that of a subsequent representation, the latier
representation will be prohibited.® In this case it is the exact same matter. For a lawyer to represent
onc client today, and the client’s adversary tomorrow in the same matler. crealcs an unsavory
appearance of conflict of interest that is difficult to dispel in the eyes of the public — or for that
matter the bench and bar.®

In response to my letter to you dated February 15, 2019,7 ] received an email dated March
8, 2019.% The email indicates there has been no recusal, nor will there be, and nor will this matter
be addressed. 1 was surprised the Olfice ol Professional Responsibility (OPR) summarily
dismissed this issue as not warranting an investigation. This response is tantamount to a statement
by the Department of Justice (DOJ) that side-switching by the highest law enforcement officer in
the nation is OK. Surely this cannot be what you intend.

AG Barr states in his written comments to the Senate that it's likely his representation of
Caterpillar Inc. will present conflicts-of-interest and he knows certain conflicts cannot be waived.?

Flrone v Smith, 621 £.2d 994, 1001 (9% Cir. 1980),

2 The former clicnt need show no more than that the matters embraced within the pending suit wherein his former
attorney appears on behalf of his adversary are substantially related to the matters or cause of action wherein
the attorney previously represented him, the former client. The Court will assume that during the course of
the former representation conlidences were disclosed to the attorney bearing on the subject matter of the
representation. TC Themre Corp, v, Warner Bros, Pictures, 113 I Supp. 265. 268 (5.D.N.Y. 1933). A
complainant need only show access confidential information and the inference that the lawyer received these
confidences will follow. Brown v, District of Columbia Board of Zoning Adjustinent, 486 A.2d 37, 43-44
(D.C. 1984). It matters not whether conlidences were in [uct imparted to the lawyer by the client. frone v.
Smith. 621 1.2d Y94, 1000 (9" Cir. 1980).

3 |t is not appropriate lor the court to inquire into whether actual confidences were disclosed. Analvtica, Inc. v, NPD
Rescarch. Ine., 708 F.2d 1263, 1267 (7th Cir 1983). The test does not require the lormer elient to show that
actual confidences were disclosed, Disqualification does not depend upon prool’ of the abuse ol con fidential
information, Trone v. Smith, 621 F.2d 994, 990-1001 (9™ Cir. 1980), We agree that when an attorney engages
in a conflict of interest on the same matier, he or she is in a position to act on the confidential information
learned from the relationship with the first client, whether or not that information is actually disclosed or
acted upon in advising the new client. Damron v. Herzog, 67 FF.3d 211, 339 (9™ Cir. 1993).

T rrone v, Smith, 621 F.2d 994, 999 (9% Cir. 1980).  is the possibility of the breach of confidence, not the fact of the
breach, that triggers disqualification.

$ Brown v. District of Columbia Board of Zoning Adjustment, 486 A.2d 37, 42 (D.C. 1984).

& Analvtica. Inc. v. NIPD Research, Inc., 708 F.2d 1263, 1269 (7th Cir. 1985).

7 Copy attached.
¥ Copy attached.
hups:Iwww.judiciary s wv/imo/medig/doc/Barr®s20Respongess 2010920 W hitehouse s 2001 Rs pdf (see

Questions #55)
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It would appear he was referring to his side-switching as few conflicts cannot be waived, and side-
switching is one of them. Shouldn’t this issue have been in AG Barr’s Ethics Agreement? Wouldn’t
it be natural for the OPR to follow-up on his written comments to the Senate that are inconsistent
with his Ethics Agreement; and the JMD’s opinion given, on that agreement?

The reasoning stated in the email response'® [ received is that a DOJ employee can only
have a conflict-of-interest in the context of a personal relationship that constitutes a “friendship”
or “familial relationship”. Therefore, without evidence of a friendship or familial relationship my
allegations are without foundation and do not warrant further inquiry. This reasoning would mean
that no other types of relationships can create a conflict-of-interest. This reasoning is contrary to
the Rules of Professional Conduct; federal case law, statutes and regulations; and the DOJ’s
internal information published as guidance for its attorneys regarding conflicts.

I hereby submit this new complaint calling on the OPR to promptly conduct an
investigation into whether AG Barr is in violation of the Rules of Professional Conduct, and federal
case law, statutes and regulations for not “permanently” recusing himself from the investigation
of Caterpillar Inc. and putting screening measures in place.

[ respectfully submit the following reasons why this matter should be investigated, and
urgently. I shall start with the Rules of Professional Conduct because these rules state clearly that
all ethics rules, case law, statutes and regulations apply to government attorneys."! This includes
AG Barr.

Rules of Professional Conduct

The District of Colombia (D.C.) Rules of Professional Conduct related to Successive
Government and Private Employment details specific ethical prohibitions applicable to lawyers
who leave public service and enter private practice. There is not a specific rule regarding lawyers
entering government service.'2 However, although there is no parallel D.C. rule addressing lawyer
movement from private practice to government employment, the D.C. Rules of Professional
Conduct address this subject more generally and provide guidance on the ethical constraints that
apply when a lawyer leaves private practice to enter public service.'? In other words, the ethical
obligations and constraints that apply to a lawyer moving from government service to private
practice, also apply to a lawyer moving from private practice to government service. For example,
a lawyer who is investigating a case is prohibited from leaving the government to then defend that
same case. And likewise, a lawyer who is defending a case is prohibited from then entering the

19 The email discussed the issue of financial conflict-of-interest. 1 have not raised that issue so it is not relevant to this
discussion. The email aiso raised the issue of AG Barr’s Ethics Agreement which outlines his compliance
with general executive branch ethics rules including a one-year recusal. However, this ignores the

t required by the Rules of Professional Conduct, case law, and 28 CFR § 45.2, which were
not addressed at all in the Ethics Agreement. A one-year recusal does NOT compliant with all the relevant
rules,

U District of Colombia Rules of Professional Conduct: Rule 1.11—Successive Government and Private Employment,
Comment [2]).

12 There is a specific rule for this matter in ABA Model Rules of Professional Conduct; Rule 1.11(d).

13 District of Columbia Ethics Opinion 308 — Ethical Constraints on Lawyers Who Leave Private Employment for
Government Service. Additional regulations include the DOJ specific regulation 28 CFR § 45.2.
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govemnment to investigate that same case. Both examples involve the same lawyer, arguing both
sides, of the same exact matter, for opposing clients.

A lawyer representing a government agency, whether employed or specially retained by
the government, is subject to the Rules of Professional Conduct, including the prohibition against
representing adverse interests stated in Rule 1.7 and the protections afforded former clients in Rule
1.9. In addition, such a lawyer is subject to Rule 1.11 and to statutes and government regulations
concerning conflicts-of-interest.'* Thus, AG Barr must comply with Rule 1.7, Rule 1.9, and Rule
1.11. These rules provide guidance on the ethical constraints that apply when a lawyer leaves
private practice to enter public service. These rules disqualify AG Barr from participating in any
matter related to the investigation of Caterpillar Inc. He must permanently recuse himself. The
DOJ must implement screening procedures to ensure such recusal is in-fact effective.

Rule 1.7: This rule states that, “A lawyer shall not advance two or more adverse positions
in the same matter.”'s This rule sets out the limited circumstances in which representation of
conflicting interests is “absolutely prohibited”, and “even with the informed consent of all involved
clients™.'® The institutional interests in preserving confidence in the adversary process and in the
administration of justice preclude permitting a lawyer to represent adverse positions in the same
matter.'” The same lawyer should not espouse adverse positions in the same matter during the
course of any type of representation.'® This is an absolute conflict-of-interest that cannot be waived

by anyone.'?

AG Barr formerly defended Caterpillar Inc. in an ongoing DOJ investigation.
Subsequently, he now is swomn to investigate Caterpillar Inc. in the exact same matter. This is side-
switching. Any participation or involvement by AG Barr in the Caterpillar investigation is the
advancement of an adverse position in the same matter. AG. Barr's participation or involvement
in the Caterpillar investigation is prohibited. He must permanently recuse himself. The DOJ must
implement screening procedures to ensure such recusal is in-fact effective.

Before discussing Rule 1.9 and Rule 1.1l it is important to re-emphasize that side-
switching is an absolute conflict-of-interest that CANNOT be waived, even with the consent of all
parties involved. So, although Rule 1.9 and Rule 1.11 provide for the waiver of certain conflicts
by obtaining client consent, such waiver applies to less direct, less egregious conflicts. It is
axiomatic that a reasonable person would never consent to their lawyer switching-sides to represent
the other party against them in the same matter, particularly a DOJ investigation. To even allow

" District of Colombia Rules of Professional Conduct: Rule 1.11—Successive Government and Private Employment,
Comment [2]. See also, ABA Model Rules of Professional Conduct; Rule 1.11(d).

13 District of Colombia Rules of Professional Conduct: Rule 1.7(a)—Conflict of Interest: General.

16 District of Colombia Rules of Professional Conduct: Rule 1.7—Conflict of Interest: General, Comment [1]. Rule
1.7(b) references less egregious situations which may be waived,

17 District of Colombia Rules of Professional Conduct: Rule 1.7—Conflict of Interest: General, Comment [2].

1 District of Colombia Rules of Professional Conduct: Rule 1.7—Conflict of Interest: General, Comment [3].

19 The D.C. Bar made specific changes to the ABA Model Rule 1.7 for the principal purpose of stating more clearly
and unequivocally that there are circumstances in which representation is absolutely forbidden. This is a
codification of the absolute prohibition that existed in case law. The D.C. Rule 1.7(a) mandates an absolute
prohibition of multiple representation when the lawyer represents clients with adverse positions in the same
matter. Client consent cannot cure such a conflict. Griva v. Davison, 637 A.2d 830, 843 (D.C. 1994).
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clients to do so, no matter how unthinkable, would destroy the legal adversary system. So, although
waiver by consent may be allowed in Rule 1.9 and Rule 1.11 for lesser conflicts, it is forbidden in
a side-switching case such as this pursuant to Rule 1.7(a).

Rule 1.9: This rule states that “A lawyer who has formerly represented a client in a matter
shall not thereafier represent another person in the same or a substantially related matter in which
that person’s interests are materially adverse to the interests of the former client unless the former
client gives informed consent.” However, when a lawyer has been directly involved in a specific
matter, subsequent representation of other clients with materially adverse interests is clearly
prohibited.?” The underlying question is whether the lawyer was so involved in the matter that the
subsequent representation can be justly regarded as a changing-of-sides in the matter in question.2'
“Where any substantial relationship can be shown between the subject matter of a former
representation and that of a subsequent adverse representation, the latter representation will be
prohibited.”?? Courts considering side-switching from a former client to a subsequent client have
consistently followed this formula,> and prohibited the subsequent representation. There is no
waiver in this situation.

This is a prophylactic rule to prevent even the potential that a former client’s confidences
and secrets may be used against him.>S The rule is important for the maintenance of the public
confidence in the integrity of the bar.? Former client conflicts most often arise where the conflicted
attorney is litigating against his former client which is invariably adverse.?’ The same is true for
investigations against former clients. AG Barr formerly defended Caterpillar Inc. in an ongoing
investigation. Subsequently, he now is sworn to investigate Caterpillar Inc. in the exact same
matter. AG Barr’s subsequent representation is prohibited. He must permanently recuse himself.?®
The DOJ must implement screening procedures to ensure such recusal is in-fact effective.

2 District of Colombia Rules of Professional Conduct: Rule 1.9—Conflict of Interest: Former Client, Comment [2].
District of Columbia Ethics Opinion 308 — Ethical Constraints on Lawyers Who Leave Private Employment
for Government Service.

2! District of Colombia Rules of Professional Conduct: Rule 1.9—Conflict of Interest: Former Client, Comment [2];
District of Columbia Ethics Opinion 308-Ethical Constraints on Lawyers Who Leave Private Employment
for Government Service, citing Brown v. District of Columbia Board of Zoning Adjustment, 486 A.2d 37, 42
(D.C. 1984).

2 See Brown v. District of Columbia Board of Zoning Adjustment, 486 A.2d 37, 42 (D.C. 1984).

B See Brown v. District of Columbia Board of Zoning Adjustment, 486 A.2d 37, 43 (D.C. 1984), and its progeny.

¥ District of Colombia Rules of Professional Conduct: Rule 1.9—Conlflict of Interest: Former Client, District of
Columbia Ethics Opinion 308 - Ethical Constraints on Lawyers Who Leave Private Employment for
Government Service; requires if a matter is the same as work done for the former client, a lawyer may not
proceed without written consent from both the current and the former client. Even so, the courts have not
permitted such a direct conflict. Rule 1.7 is an absolute prohibition on conflicting representation in the same
matter, even with the consent of both the current and former client.

 See discussion above on pages | and 2.

¥ United States Attorney's Bulletin, September 2009, p.9.

7 United States Attorney’s Bulletin, September 2009, p.9.

# Although Rule 1.9 mentions the possibility of client consent, the Comment to Rule 1.9 makes clear that subsequent
adverse representation is prohibited where there is a “substantial relationship™ between the subject matter of
the former and subsequent adverse relationship. In this case there is a “direct relationship™ as the subject
matter of the former and subsequent representations is exactly the same. This Comment is consistent with
Rule 1.7 which divides conflicts into “direct” conflicts which CANNOT be waived, and lesser indirect
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Rule 1.11: The DOJ has referred to this rule as the side-switching rule.*® This rule states
that “A lawyer shall not accept other employment in connection with a matter which is the same
as, or substantially related to, a matter in which the lawyer participated personally and substantially
as a public officer or employee.”™ Or in this case, while in private practice.®’ This rule flatly
forbids a lawyer to accept other employment (imuch less direct adverse representation) in a maiter
in which the lawyer participated personally and substantially.™ There is no provision for waiver
of the lawyer's disqualification.** The Rule 1.11 absolute disqualilication of a lawyer from matters
in which the lawyer participated personally and substantially carries forward a policy of avoiding
both actual impropriety and the appearance of impropriety that is expressed in the federal conflict-
of-interest statutes and in the Code of Professional Responsibility.™ Screening procedures are
required.

This rule does not state that the subsequent employment must even be adverse. It does
not.>® This rule is written broadly to disqualify an attorney from participating in the subscquent
matter even when that matter is not adverse to their former client.?” All aspects of this rule are
interpreted broadly by the courts.”® Side-switching is simply forbidden. Side-switching is
inherently adverse, and particularly when it occurs in the same matter. There is an inherent, self-
evident conflict-of-interest.

AG Barr participated personally and substantially as the attorney for Caterpillar Inc. in the
matter of the ongoing investigation.® He¢ formerly defended Caterpillar Ine. in the ongoing

conflicts which can be waived. See, District of Colombia Rules of Professional Conduct: Rule 1.7—Conlfiict
of Interest: Generatl, Comment [ 1],

¥ United States Attorney’s Bulletin, September 2009, p.4.

3 District of Colombin Rules of Professional Conduei: Rule 1.11(a)—Successive Government and Private
Employment.

3 See, District of Columbia Ethics Opinion 308 — Ethical Constraints on Lawyers Who Leave Private Employment
for Government Service: Although there is no parallel rule addressing lawyer movement from private practice
to government employment, the D.C. Rules of Professional Conduct address this subject more generally and
provide guidance on the cihical constraints that apply when a lawyer leaves private practice to enter public
service,

* District of Colombia Rules of Professional Conduct: Rule 1.1I(a)--Successive Government and Private

Employment, Comment [3].
District of Colombia Rules of Professional Conduct: Rule 1.11Ha)—Successive Government and Private
Employment, Comment [3].

1 District of Colombia Rules of Professional Conduct: Rule 1.11¢a)—Successive Government and Private
Employment, Comment [5].

3 District of Colombia Rules of Professional Conduct: Rule 1.11{a) ~Successive Government and Private

Employment, Comment [5].

3 United States Attorney's Bulletin, September 2009, p.+.

7 United States Attorney's Bulletin, Seplember 2009, p.5.

3% United States Attorney's Bulletin, September 2009, see generally the discussion on p.4,5 & 6 where the Key terms
in this rule are interpreted in a very broad manner,

3 In 2018 alonc. AG Barr was paid more than $1.2 million by Kirkland & Ellis for legal service to Caterpillar Inc. lie
stated in his oral testimony that he only had one client and no other clients are listed as sources of income on
his financial disclosure. Executive Branch Personnel Public Financial Disclosure Report (OGE Form 278e),
page 4-3 & 7.

5 82 ope pov/20 1 /Presiden.nsTPAS Hindex/IF EA46AES 1 F24AID68525838 1002483 C/SFILE/R
arr, %620 William%20P.%20%20inal278%20.pd[ . AG Barr indicated in his oral testimony before the Senate
that he only had one client. Caterpillar Inc. is the only client listed as a source of income from providing

P
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investigation. Subsequently, he now is swomn to investigate Caterpillar Inc. in the exacr same
matter. Courts have found that an attorney is involved in a matter even where he is only supervising
other lawyers who are in charge of an mvesngatlon and only attends high-level meetings about the

40 AG Barr cannot have any supervisory authority over the investigation of Caterpillar Inc.
HIS subsequent participation or involvement in any capacity*' is prohibited. He must permanently
recuse himself. The DOJ must implement screening procedures (o ensure such recusal is in-fact
effective.

J Specific Regulation

“A lawyer representing a government agency, whether employed or specially retained by
the government, is subject to...statutes and government regulations concerning conflict-of-
interest.” Thus, AG Barr is subject to 28 C.F.R. § 45.2.

28 C.F.R. § 45.2, applies to all employees of the Department of Justice and provides:

45.2(a) Unless authorized under paragraph (b) of this section, no employee shall participate
in a criminal investigation or prosecution if he has a personal or political relationship with:
(1) Any person or organization substantially involved in the conduct that is the
subject of the investigation or prosecution; or
(2) Any person or organization which he knows has a specific and substantial
interest that would be directly affected by the outcome of the investigation or
prosecution.

45.2(b) An employee assigned to or otherwise participating in a criminal investigation or
prosecution who believes that his participation may be prohibited by paragraph (a) of this
section shall report the matter and all attendant facts and circumstances to his supervisor
at the level of section chief or the equivalent or higher. If the supervisor determines that a
personal or political relationship exists between the employee and a person or organization
described in paragraph (a) of this section, he shall relieve the employee from participation
unless he determines further, in writing, after full consideration of all the facts and

legal service; see page 7.

40 United States Attorney’s Bulletin, September 2009, p.6. *“Although the term "substantially” might suggest that an
attorney's participation in a prior matter must be extensive to justify disqualification, the case law
demonstrates otherwise, The "substantial® participation requirement means participation in the substance of
the prior matter and does not require some particular quantum of effort expended. The rule requires some
involvement but does not require that the attorney was directly responsible for the prior matter in question.
See, e.g., United States v. Smith, 995 F.2d 662, 675-76 (7th Cir. 1993) (court found that an AUSA's
involvement was "personal” and "substantial” under Illinois Rule of Professional Conduct 1.11(a) (similar to
the Model Rule 1.11) when he supervised another AUSA in charge of investigating a related case, attended
high-level meetings about the case, and signed an immunity agreement for one of the government's
witnesses); Sec. Investor Prot. Corp. v. Vigman, 587 F. Supp. 1358, 1367 (C.D. Cal. 1984) (district court
found that, when the SEC Regional Administrator signed a complaint and a trial brief, he assumed the

"personal and substantial responsibility of ensuring that there existed good grounds to support the SEC's
case”).” The same is true with regard to the subsequent representation.

4 TC Theatre Corp. v. Wamer Bros. Pictures, |13 F. Supp. 265, 271 (S.D.N.Y. 1953). When the lawyer's subsequent
representation deals with matters as to which his former client reposed confidence in him, he is disqualified
from acting as counsel for the plaintiff in the subsequent representation, “in any capacity”.

42 District of Colombia Rules of Professional Conduct: Rule 1.11—Successive Government and Private Employment,
Comment [2].

DOJ-20-1871-G-000086



circumstances, that: (emphasis added)
(1) The relationship will not have the effect of rendering the employee’s service
less than full impartial and professional; and

(2) The employee’s participation would not create an appearance of a conflict of
interest “likely” to affect the public perception of the integrity of the investigation

or prosecution. (emphasis added)

45.2(c).... For the purposes of this section:
(2) Personal relationship means
li in . (emphasis added) An employee is
presumed to have a personal relationship with his father, mother, brother, sister,
child and spouse. Whether relationships (including friendships) of an employee to
other persons or organizations are “personal” must be judged on an individual basis
with due regard given to the subjective opinion of the employee. (emphasis added)

Section 45.2(c)(2) defines a “Personal relationship” to mean the existence of “a close and
substantial connection of the type viewed as likely to induce partiality.” The second sentence
then creates a presumption of partiality with regard to familial relationships. It presumes that with
regard to one’s relationship with their family there exists “a close and substantial connection of
the type viewed as likely to induce partiality.” The third sentence states that other relationships of
an employee, other than those familial relationships specifically stated, must be judged on an
individual basis to determine if the relationship constitutes “a close and substantial connection of
the type viewed as likely to induce partiality.” There is no language that limits the definition of
“Personal relationship” to only those relationships that are familial or personal friendships. The
regulation specifically contemplates employee relationships with “organizations™ which cannot
possibly be familial or personal friendships. “Personal relationship” as defined in the regulation
includes all relationships of an employee with “people or organizations™ where there exists “a
close and substantial connection of the type viewed as likely to induce partiality.” The
determinative factor is the presence of “a close and substantial connection of the type viewed as

likely to induce partiality.”

By law, a lawyer’s relationship with his client is one where there exists “a close and
substantial connection of the type viewed as likely to induce partiality.” The Rules of Professional
Conduct require a relationship whereby the attoney is “in-fact partial” to his client,** not just
“likely to” be partial. A lawyer’s partiality to his client is required by law and is the essence of
the relationship. It is a “fiduciary™ relationship. The evidence provided in my previous letter* and
publicly available records establish that AG Barr had an attorney-client relationship with
Caterpillar Inc. This relationship is legally defined and there is no further evidence necessary to
establish that this relationship constitutes “a close and substantial connection of the type viewed
as likely to induce partiality.” In the federal case law regarding side-switching* the courts do not
request or require evidence that an attorney-client relationship constitutes “a close and substantial

4 For example, District of Columbia Rule 1.3 (duty of diligent and zealous representation), Rule 1.6 (duty of
confidentiality), 1.7 & 1.8 (duty to avoid conflicts-of-interest), Rule 1.9 (duty to avoid conflicts-of-interest
re former clients), etc.

“ Copy attached.

43'Note that 28 CFR §45.2 applies to an entire realm of conflicts that are lesser, and more indirect, than the seif-evident
conflict-of-interest inherent in side-switching.
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connection of the type viewed as likely 1o induce partialiny™ because this is simply self-evident. As
such, 28 CFR §45.2(a) precludes AG Barr from participating in the investigation of Caterpillar
Inc. because he had an attorney-clicnt relationship with the company which by law required a level
of partiality that far exceeded the “close and substantial connection of the type viewed as likely

to induce partiality” that is required by the regulation.

AG Barr's written response to Senate questions*® demonstrates that he believes he “may”
have a conflict in this matter and that it “may™ be onc that cannot be waived. As such, he has a
legal responsibility’” (o report the matter and all attendant facts and circumstances. AG Barr must
be relieved from participation.™ A waiver from the DOJ is not possible here. The Rules of
Professional Conduct and federal case law are resolute that side-swirching not only “create(s) an
appearance of a conflict of interest likelv to affect the public perception of the integrin of the
investigation™,” but that it is a forbidden conflict-ol-interest that CANNOT be waived. Therefore,
the waiver provision provided in 28 CFR §45.2(b) cannot apply. AG Barr must permanently recuse
himself. The DOJ must implement screening procedures to ensure such recusal is in-fact eflective.

Policy

The DO is putting its own investigation at-risk.

It seems the DOJ has everything to lose, and nothing to gain, by not requiring a simple
recusal of the Attorney General [rom an investigation he was delending 4 months ago for which
he was paid S1-2 million over less than 22 months. This investigation has becn ongoing since
January 2015, involves several federal agencies, and resulied in the exceution of search warrants
that lead to AG Barr's representation of Caterpillar.®

What valuc or benefit does the DOJ gain from AG Barr’s involvement? Any additional
value he could bring would inherently include his past representation of and the knowledge he
gained defending Caterpillar, which is exactly the type ol contribution that is prohibited by the
Rules of Professional Conduct, and federal case law, statutes and regulations. Quite honestly, it is
simply unfair to put Mr. Barr or any attorney in this position. His actual or even perceived
possible participation or involvement puts the government’s investigation at risk of
Caterpillar claiming it is “fainted”. 1t contradicts federal case law, statutes, and regulations. It
contradicts the Rules of Professional Conduct. It contradicts Justice Department norms. It
condoncs and permits a non-waivable conflict-of-interest; and creates the appearance of cither
unfuirness or favoritism toward Caterpillar Inc.

I believe it is fair to say that if' the DOJ requires recusal and implements effective screening
procedures in this case, there is no harm to anyone, and a positive outcome for everyone, including

* hups://www judiciary senate. gov/ imo/media/doc/Barr? 2 R esponses®s210% 20 Whitchouse %I 00 FR s pd i (see
Quuestions #55)

3728 CFR §43.2(b).

R 2B CFR §45.2(b).

WIR CFR §45.2(b).

50 See hups://www caterpillar.com/en/iie ws/corporate-press-releases/lVnew-cuoterpillar-ceo-usk s-(ormer-us-aiornes -
general-to-assess-and-heip-address-ongoing-government-investicanon. hum|
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AG Barr and Caterpillar Inc.

R 1 with effecti ; :
Safeguards AG Barr’s former client, thereby protecting him.

Eliminates the appearance of a conflict-of-interest, bias, unfairness, etc.
Complies with the Rules of Professional Conduct, and federal law & regulation.
Eliminates a patent conflict-of-interest.

Is consistent with AG Barr’s written comments to the Senate.

e & & & @

E

Puts everyone involved at-risk.

Could taint a 4-year multi-agency investigation.

Condones a patent conflict-of-interest, setting a terrible precedent.

Creates the appearance of a conflict-of-interest, which is prohibited by all relevant
authority.

Conclusion

The District of Colombia has stated that, “Lawyers who leave private practice to enter
govermnment service must be vigilant to protect the interests of former clients while representing
their new clients with diligence and zeal. A government lawyer owes continuing obligations to her
former clients to protect client confidences and secrets both from disclosure to others and from use
by the lawyer to the disadvantage of the former clients. A government lawyer may not (shall not
in the case of side-switching) undertake work that is the same as or substantially related to work
done for a former client.... While disqualification of a government lawyer from a matter due to
work done for a prior client is not imputed to other lawyers in the government agency or entity,
screening measures should be considered in appropriate cases (required in this case).”"

The Attorney General is the head of the Department of Justice.>? Congress has "vested” in
the Attorney General virtually “[a]ll functions of other officers of the Department,”>* and has
empowered the Attorney General to authorize other Department officials to perform the functions
of the Attorney General.5* The Attorney General is responsible for all functions and actions of the
DOJ. The Attomey General has supervisory authority for the entire DOJ. Courts have found that
an attorney is involved in a matter even where he is only supervising other lawyers who are in
charge of an investigation and only attends high-level meetings about the case.’® In this case in

5} See, District of Columbia Ethics Opinion 308 - Ethical Constraints on Lawyers Who Leave Private Employment
for Government Service.

5128 U.S.C. § 503.

128 US.C. § 509.

428 US.C. §510.

3 United States Attorney’s Bulletin, September 2009, p.6. “Although the term "substantially” might suggest that an
attomey’s participation in a prior matter must be extensive to justify disqualification, the case law
demonstrates otherwise. The "substantial” participation requirement means participation in the substance of
the prior matter and does not require some particular quantum of effort expended. The rule requires some
involvement but does not require that the attorney was directly responsible for the prior matter in question.
See, e.g., United States v. Smith, 995 F.2d 662, 675-76 (7th Cir. 1993) (court found that an AUSA’s

10
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which the lawyer involved is the Attomey General of the United States, the inherent ethical issues
cannot be resolved by merely moving the investigation of his former client to a peer within the
DOIJ for which he has no responsibility. All of the DOJ and its employees are encompassed within
the responsibility, purview and authority of the Attomey General. There are four options.

1. AG Barr resigns his position as Attomney General of the United States; or

2. AG Barr permanently recuses himself from participation in the Caterpillar investigation
and the Deputy AG appoints a Special Counsel;* or

3. AG Barr permanently recuses himself from participation in the Caterpillar investigation
and the DOJ immediately implements effective screening measures; or

4, AG Bar is in violation of the Rules of Professional Responsibility and federal case law,
statutes and regulations, which is sanctioned by the Justice Department.

The apparent remedy is the jmmediate permanent recusal and the immediate
implementation of effective_screening measures such as those in the Rules of Professional

Conduct.’” While disclosures and screening measures are not required per-se, as a practical matter
they are to comply with the Rules.*® The D.C. Bar Association suggests consideration and

involvement was "personal” and "substantial” under Iilinois Rule of Professional Conduct 1.11(a) (similar to
the Model Rule 1.11) when he supervised another AUSA in charge of investigating a related case, attended
high-level meetings about the case, and signed an immunity agreement for one of the government's
witnesses); Sec. Investor Prot. Corp. v. Vigman, 587 F. Supp. 1358, 1367 (C.D. Cal. 1984) (district court
found that, when the SEC Regional Administrator signed a complaint and a trial brief, he assumed the
"personal and substantial responsibility of ensuring that there existed good grounds to support the SEC's
case").” The same is true with regard to the subsequent representation. TC Theatre Corp. v. Warner Bros,
Pictures, 113 F. Supp. 265, 271 (S.D.N.Y. 1953). When the lawyer's subsequent representation deals with
matters as to which his former client reposed confidence in him, he is disqualified from acting as counsel for
the plaintiff in the subsequent representation, “in any capacity".

% See 28 CFR §600.1. A Special Counsel is appropriate because: there is already an investigation underway; the AG
has a conflict-of-interest; and it is always in the public interest (and legally required) for the Justice
Department to avoid even the appearance of impropriety to maintain the public trust. Since effective
screening measures are required here for an effective recusal of the AG and such measures were not deployed
promptly, the disqualification could be imputed beyond the AG to other high-level DOJ officials. (“The
screen must be erected promptly. See Analytica, Inc. v. NPD Research Inc,, 708 F.2d 1263, 1267-68 (7th
Cir. 1983) ("[1]t was not enough that the lawyer 'did not disclose to any person associated with the firm any
information . . . on any matter relevant to this litigation,’ for 'no specific institutional mechanisms were in
place to insure that information was not shared, even if inadvertently,' until the disqualification motion was
filed—months afler the lawyer had joined the firm."); see also United States v, Goot, 894 F.2d 231, 235 (7th
Cir. 1990) ("The predominant theme running through this court's prior decisions is that disqualification is
required when screening devices were not employed or were not timely employed.") (emphasis added); Atasi
Corp. v. Seagate Tech., 847 F.2d 826, 831 (Fed. Cir. 1988) (presumption of shared confidences was not
clearly overcome because oral screening measures were not timely employed or adequately communicated);
Cobb Publ'g, Inc. v. Hearst Corp., 907 F. Supp. 1038 (E.D. Mich. 1995) (delay of 1] or 18 days in setting
up ethical wall is too long).™)

57 See, District of Colombia Rules of Professional Conduct: Rule 1.11(a)—Successive Government and Private
Employment, and Comments. If a Special Counsel is not going to be appointed, the OPR should recommend
an investigation by the Office of Inspector General to determine who in addition to the AG may be required
to be screened from the investigation.

38 See, District of Columbia Ethics Opinion 308 — Ethical Constraints on Lawyers Who Leave Private Employment
for Government Service: Due to the draconian effects of imputed disqualification on the ability of the
government to obtain legal services, however, the principles of imputed disqualification do not apply to
disqualify government lawyers who practice in a8 government agency with a lawyer who is disqualified
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DOJ-20-1871-G-000090



implementation of these procedures to insulate the disqualified lawyer from the ongoing matter,
to provide important assurances to the lawyer’s former client that he is meeting his ethical
obligations which protects the lawyer, and to signal a recognition by the DOJ of the importance of
these ethical obligations, thereby avoiding the appearance of anything less than full compliance
with the law in-fact and in-appearance, beyond question.>® The public is generally more concerned
about government improprieties than private ones and, thus, the appearance problem is more
severe because the public is likely to be more critical of the potential misuse of information.5
Effective screening measures are required in this case to meet these objectives.

In a case such as this involving direct side-switching in the exact same matter by the highest
law enforcement officer in the nation who speaks and acts for the entire DOJ, screening measures
are essential for an effective recusal. Screening measures should be erected promptly.5' Where
there are no screening measures, one cannot argue that a former client’s confidences were not
violated.5? So without effective screening measures, the DOJ cannot argue that AG Barr will not
violate his former client’s confidences. SCREENING MEASURES MUST BE IMPLEMENTED!

Additionally, Mr. Barr’s Ethics Agreement should be amended and republished setting
forth his immediate permanent recusal, and the immediate implementation of gffective screening
measures, including the nature of these measures.

Recusal and effective screening measures harm nobody nor anything, and yet protect
everybody and everything; particularly AG Barr, Caterpillar Inc., and the public’s confidence in

because of prior client representation. Rule 1.10, Comment [1] (“For purposes of the Rules of Professional
Conduct, the term ‘firm’ . . . does not include a government agency or other government entity.”). Thus,
unlike the situation in private practice where all lawyers associated in a law firm with a lawyer disqualified
under Rule 1.9 also are disqualified through imputation under Rule 1.10, in the government context, the
lawyers in a government office, agency, or department who work with a personally disqualified lawyer are
not barred from representation adverse to the lawyer's former client.

¥ See, District of Columbia Ethics Opinion 308 — Ethical Constraints on Lawyers Who Leave Private Employment
for Government Service: While our Rules do not expressly require such screening in the government context
for a lawyer who is disqualified by a prior client relationship under Rule 1.9, consideration and
implementation by the government agency of voluntary screening measures that effectively insulate the
lawyer from ongoing contact with the matier from which she is disqualified should be considered. Such
measures provide important assurances to the lawyer’s former clients that the lawyer’s ethical obligations
under Rules 1.6 and 1.9 are being met and signal an appropriate recognition by the government agency of the
importance of these obligations.

 United States Attorney's Bulletin, September 2009, p.4.

¢ United States Attorney’s Bulletin, September 2009, p.6. “The screen must be erected promptly. See Analytica, Inc.
v. NPD Research Inc., 708 F.2d 1263, 1267-68 (7th Cir. 1983) ("[l]t was not enough that the lawyer 'did not
disclose to any person associated with the firm any information . . . on any matter relevant to this litigation,’
for ‘no specific institutional mechanisms were in place to insure that information was not shared, even if
inadvertently,’ until the disqualification motion was filed—months after the lawyer had joined the firm.");
see also United States v. Goot, 894 F.2d 231, 235 (7th Cir. 1990) ("The predominant theme running through
this court's prior decisions is that disqualification is required when screening devices were not employed ot
were not timely employed.”) (emphasis added); Atasi Corp. v. Seagate Tech., 847 F.2d 826, 831 (Fed. Cir.
1988) (presumption of shared confidences was not clearly overcome because oral screening measures were
not timely employed or adequately communicated); Cobb Publ'g, Inc. v. Hearst Corp., 907 F. Supp. 1038
(E.D. Mich. 1995) (delay of 11 or |8 days in setting up ethical wall is too long).”

& Analytica, Inc. v. NPD Research, Inc., 708 F.2d 1263, 1267-1268 (7th Cir. 1983).
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the DOJ. To not do so is problematic to say the least. The fact that Caterpillar Inc. is not demanding
this recusal is itself significant. Recusal and effective screening measures avoid scrious problems
and create none. I there is any doubt, it is to be resolved in favor of disqualification (i.e. recusal
with screening measures).®?

This is a matter of urgent public importance that is vital to ensurc ongoing public
confidence in the impartiality and laimess of the Justice Department. The ongoing investigation is
an important matter for the DOJ by all of its published measurements. There are few greater public
policies then the enforcement of our tax laws, Without revenue to run the government, there can

be no government, and no democracy.

b)(E): (b)(7)(C)

5 Brown v. District of Columbia Board of Zoning Adjustment, 486 A.2d 37, 42 (D.C. 1984).
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Robin C. Ashion, Counscl

1.S. Department of Justice
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930 Pennsylvania Ave., NW

Suile 3529

Washington, DC 20530

Michael E. Horrowitz, lnspector General
LS. Department ol lustice

Office of the Inspector General

9350 Pennsylvania Ave.. NW

Suite 4706

Washington, D. C. 20330-0001

cc:  Richard E. Zuckerman, Principul
Deputy Assistant Attorney General
U.S. Department of Justice
Tax Division
030 Pennsylvania Ave., NW
Washington, D.C. 20550-0001

Slies Altorney
201 S, Vine Street

Suite 226

Urbana, 1L 61802

Assistant Unile

Corey R, Amundson, Director & Chiet Counsel
LS. Departiment of Justice

OlTice ol Professional Responsibility

930 Pennsylvania Ave., NW

Suite 3529

Washington, DC 20530

Jonathan M. Malis. General Counsel

LLS. Department of Justice

Ofllice of the Inspector General

Office of the General Counsel

950 Pennsylvania Ave.. NW, Room 4726
Washington, D.C. 20530

The Honorable Sheldon Whitchouse
LS, Senator for Rhode 1sland

Hart Senate Office Bldg., Rm 330
Washington. D.C. 20510

FFederal Deposit
Special Azent.
FDIC-OIG
300 8. Riverside Plaza = Suite 1700
Chicago, I 60606

William Barr is legally required to recuse himself from the investigation of Caterpillar

Inc.

Dear Sir/Madam:

I am filing this complaint with the Ollice of Professional Responsibility (OPR) and the Oflice
of Inspector General (O1G) calling on vour Offices to promptly conduet an investigation into
whether Attorney General William Barr is in violation of Department of Justice (DOJ) rules
and regulations for not recusing himsell from the investigation of Caterpillar Ine. He was asked
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by the Senate in written questions to confirm his recusal. but he did not even though he noted
there is likely 1o be conflicts regarding this matier. and that certain conflicts cannot be waived.'
This is one of those conilicts. e was required 1o report the niatter and all attendant faets and
circumstances® to the OPR, but there is no indication he has done so. Instead. he has provided
vague promiscs 1o recuse himsell from former client matiers lor a short period of time and
follow all rules and regulutions, yet the rules and regulations require his recusad which he did
not provide to the Senate. Caterpillar Inc. is his only former client matter” and at the center of’
the investigation, which is larger than any reported case of this Kind.*

To put this in the broader context of Attorney General Barr's confirmation, there was much
said about him recusing himsel!” from the investigations of President Trump. Imagine il
President Trump had nominated Rudy Giuliani for Attorney General. Would Giuliani have to
recuse himsell” because he was defense counsel o the President in the investigation??
Giuliani's relationship with President Trump as Ins knvyer is by definition. and by Jaw, more
partial than Jelt Sessions relatonship with President Trump as o political advisor. In the
Caterpillar Inc. case. having their delense lawyer appointed as Attorney General is tantunount
to President Trump appointing Giuliani as Attorney General in Tis case, A lawyer’s obligation
to his client includes 1ol partiadity with ongoing obligations to the client even after the
representation has ended. )
When the defense attorney i eriminal cise becomes top prosecutor overseeing the case, there
is o conlliet.

On January 8, 2015, the LLS. Attorney’s Office (or the Central District of Hlinois issucd Grand
Jury Subpoenas to Caterpillar Ine. commencing a criminal investigation,” This investigation
led to the production of evidence, expert opinions," and circumstances that supported the
issuance of scarch warrants [or a highly publicized multi-ageney raid by over 100 Special
Agents. On Narch 2, 2017, the FDIC. IRS, & Departiment of Commerce raided Caterpillar

'h
Questions #53)

228 CFR § 45.2(008&(b) .

¥ Bare stated in his Senate testimony that he only had one chient. Citerpiflar Ine, is the oniy source of legal fees
showir on his finaneial disclosure, Fihics Agreement fetter to the ULS, Office of Government Ethics. dated January
1E. 2019, with financial disclosure.

hittps:/fextupps?.ope eov/201 Mresiden nsi/IC DETITUEADINTFRAIISRIK 002 E4CEE/SFILE EadOWilliam$sl
0P.2520%200nnlEA620.pdf .

* Caterpillar has disclosed i its Form F0-K for several yeaes that the IRS has assessed S bilfion or additional tax
only Tor the sears 2007-2012, and that it contintes 10 reporg its federd tx using scheme at the heart of the
investigation. Forall years involved the s amowst exceeds S5 bithon through 2017, and exceeds ST billion it youn
include penzliies and interest.

Y See page 22 o Caterpithar Annusl Report for s ear ended December 3102014,
hups/www see.gov/ Archives/edunr/dai/ | B2 30/00000 1 82301500000} /e 10-ke 1 23124114 b Sueitlse,
hnp:www, cfo.comvian /201 502 /eaternitlir-dise loses-erand-jury-probe’ |

Shww i dimes cony 2O L 7/03/07 bugimess caterular-wy-troud. um| . 1 spert witness report states,
“Caterpillar did not comply with either LS, tax law or US financial reporting redes.. 1 believe the company's
noncomplianee with these rules was deliberate and primanly with the mtenton of masinining & higher share price
These actions were frmdulent rather than neghigent”

]
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Inc."s global headguarters and data centers.” Immediately following the raid. Caterpillar Inc.'s
CEO personally asked Mr. Rarr to provide legal representation regarding the mauter.” Mr. Barr
then associated himsell with the L firm Kirkland & Ellis. Mr, Barr has personally been paid
signtficant sums lor this representation which exceed $1.2 million for 2018 alone.

Your investigation should take mto account the contlict of interest ereated by Mr, Barr’s
cmployment by Kirkland & Ellis” which rouninely represemts Price WaterhouseCoopers
(PwC)." PwC is Caterpillar’s public auditor and the primary architect. implementer and
overseer of the tax scheme that is the subject of the investigation.!! Kirkland & Ellis entered
its appearance’ as the attormey Jor Pal i a Smbanes-Oxley lawsuit against Caterpillar Inc.
pertaining to this particular s matter.” The interests of PwC and Caterpillar Ine. are directly
adverse 1o one another in this matter, This contlict of interest was ad is public knowledge.

If warranted by the results of QPR s and OIG™s investigations. the OPR and O1G should 1ssue
public findings that Atorney General Barr is violating DOJ regulations and that he is required
by DOJ regulations to recuse himsel (" permanently ™ trom all matters regarding Caterpillar Inc.,
and from any consideration and decisions dealing with these matters.

OPR has jurisdiction to mvestigate allegations of professionad misconduct against attorneys ol
the Department of Justice that relate w the exercise ol their authority 1o investigate, litigate or
provide legal advice.” The OIG™s mission also includes the deteetion and deterrence of
misconduct by DOJ personnel. 1t is clear. as well, that this jurisdiction and responsibility
includes il'l\‘LH'.lij,.l!ill" Attorney General Barr and any apparent viokation of DOJ regulations
by him. [n 2017, in response to a complaint filed by Democracy 21, then Attorney General Jeit!
Sessions recused himsellon the advice ol the OPR.'™ In 1988, OPR. in response o a complaint
filed by Common Cause. exereised ils jurisdiction to investigate Edwin Mueese Lo determine if

mmmm-_qml-mmnn.mnmm and bups i, mlmw. conn/ 30 T2 husinessic

practices ltml and hups//ww w.chicagotribune comAnisinessicl-luw -entoregnicnt- ssewch-carerpillir-0302-hiz-
208 70302-stury_him |

¥ While Mr, Barr deseribes s rebationship soth Kickand & Elis. he is paid o salary by tlus fiem, See page 4 of
Nominee Report, Public Financial Dischosure of M, Baer signed December 20, 2018,
g prerpu e kirk . comting vers/bibeeher-whitnes -1 and

hwww low.comftherceorded/ulm N1 2037382972 1 Rk lind-ampp-L lis-to-Delend-PrgewpterhouseCoopers-

u -Discrimination-Su/2skreirn=2019010916335.4 and hitpsfwww Jeale comAdecisiondinldeo201 70503018
b See lups:as ww pietar coménews 20 70320/ irmerets after-rptds-hus-liphs-fo-tax-sictee

12 Genlicksup v, Caterpillar, Ine,, PACER case No. 09-0v-1208 108, Distret Court, C.1 1Hinois, Pearia Division,
doeument 592, appearance of counsed filed Monday, 16 May, 2011 Mark Nomellini of Kirbland & Elis appearing

on behalt ol Pricew, IlLl'hﬂll.\L(_ nupuk e
: ‘ o PACER case SNo. 08-cv- 1208, US. District Court, C.D, Dhinois, Peoria Division,

* Schlicksup s,
* see latps://www. pistar. convnews' 2011 703 204 igm-reunned-by -caterpllar-aiter-ruds-his-links-io-tan-sirateay

ISESt".F.I{.JS.lz
16 goe Ditpa:swiww washinglonpast Lt wpwerpostiop- pep-lis mpker -cplbseon-sessions-to-resusc-himsel - from.
ssia-ipvestgation/201 220302/ 1 d5eti7ac- 6. | [ch-Sche-

GefdhedRhea_story hindTnoredirect=ondntin_tgyig- 4156 3410el71 |
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he had viodated administrative rules and provisions of the Code of Ethics for Government
Service that barred exceutive branch officials from using their public positions for private
gain.'” OPR found that Meese s Atomey General had violated these rules as they applied to
Justice Department ofTicials.™

Mr. Barr has stated the Tollowing with regard 1o the current matter. And although he has
conumitted 1o some fimited recusal for a short period of time which is subject 10 waiver, he
would not commit 1o Semate questions asking specilically for his recusal in this specilic matier
as reyuired by the DOJ regulations aid explained below,

On hnuary 11, 2009, Mr. Bare submitted his Ethics Agreement in a letter to the ULS,
Office of Government Ethics." He committed that upon confirmation he *will resign
Irom his position with the kiw firm Kirktand & Ellis LLP™ He also committed that:

I, “Fora period ol aue vear after his resignation, he will not participate personally
and substantially m any particular natter mvolving specilic parties in which he
knows the [irm is a party or represents o party. unless he is first authorized w
participate. pursuant to 3 C.F.R. See. 2635.502¢d): ! (emphasis added)

I

“He will not participate personally and substantially in any particular matter

involving specific partics in which he knows that a former client is a party or
represents i party. for @ period ol oue vewr after he last provided serviee to that
client, unless he s st authorized o participate. pursiant o 5 CF.R. See.

2633.502(d):" (emphasis added ) and

30001 (M Basr) agree W comply with_the conflict of interest_statutes_and

regnlations. ... = (emphasis sdded)

On January 15 & 16, 2019, Mr. Barr testilied belore the Senate Judiciary Committee, Mir,

Barr was senl written guestions by members of the Sceiate following his testimony.,

-
. -

() “Will vou commit 1o reeusig yoursell [rom any matters relating 1o

Caterpillar?”

{(A) “Itis hkely that my representation of Caterpillar will present conllicts. and
it is my understading that certain types ol conflicts cannot be waived. 1

17 wheese's Depactment Probes Him,™ Vew Yord Times Nowy Service (July 20, 1988),

Ih.

Justice Department Rips Meesel™ Now Yok Dnres, thanuars 18, 19589)

™ Ethics Agreament letter to the LLS, Oftice ol Goyermnent Ethics, dated Bamwary 11 20149,
hups:Aextopps ) vwe povi20 1P resilen s DACHRTITORADID I RIISRAR NOIELCER/SEILE Basrr " o 20Will s>

(P, %20%

a20finaiE A% 20 pil

= »
N Eihies

Agreement letter W the LLS, Office of Gosermnent Eibics, dated January

Tl

= Ethies Agreement letter w the 1.8, Office of Government Eihies, dated Jantirs 11,

] . o y
= Ethics Agreement letter to the LS. Ollice 6F Government Ethies, dated Janary 11,

“* Ethics

Agreement letter o the U5, OTice of Gosernment |ihics, dated danuars

attached 1o the letier.
24{|!!m_ra‘;;\\-\\ jucliciaey sente vovimofmeduidoc a2 0Reyonses®s a5 20W hilelsrse® « 20O R s pull (sew

tuestion

11,

2019, paze |,
2004, page 2.
2009, pave 2.

2019, Nominee Stdement

5 H435)
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rupeettomypﬁonepmmﬂonofcmwlarmd, neoeasary recmmgﬁum
any matters relating to the company.” (emphasis added)

(Q) “While representing Caterpillar, did you take any formal or informal actions to
challenge the basis for the search warrants executed by the government or to
challenge the documents collected during the search?”

(A) “Other than information that is publicly available, I am unable to provide
further details regarding the nature and specifics of my work for Caterpillar due to
the applicable privileges and confidentiality obligations.”

We believe that the failure of Attorney General Barr to recuse himself from the matters set
forth above is a violation of DOJ regulations, and that with a Grand Jury investigation already
underway and the execution of search warrants in a multi-agency raid by over 100 Special
Agents, his recusal has to take place immediately. Therefore, we are calling on you to exercise
your responsibility and promptly make clear that Barr must comply with DOJ regulations and
“permanently” recuse himself from these matters. The grounds for why DOJ regulations
require Attorney General Barr to recuse himself in these matters are set forth below.

The applicable DOJ recusal regulation, 28 CFR § 45.2, applies to all employees of the
Department of Justice and provides:

45.2(a) Unless authorized under paragraph (b) of this section, no employee shall
participate in a criminal investigation or prosecution if he has a personal or political
relationship with:
(1) Any person or organization substantially involved in the conduct that is
the subject of the investigation or prosecution; or
(2) Any person or organization which he knows has a specific and
substantial interest that would be directly affected by the outcome of the
investigation or prosecution.

45.2(b) An employee assigned to or otherwise participating in a criminal investigation
or prosecution who believes that his participation may be prohibited by paragraph (a)
of this section ghall report the matter and all attendant facts and circumstances to his
supervisor at the level of section chief or the equivalent or higher. If the supervisor
determines that a personal or political relationship exists between the employee and a
person or organization described in paragraph (a) of this section, he shall relieve the
employee from participation unless he determines further, in writing, after full
consideration of all the facts and circumstances, that: (emphasis added)
(1) The relationship will not have the effect of rendering the employee’s service
. less than full impartial and professional; and

5
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(2) The employee’s participition would not ereate an appearance of a conllict
ol interest likely o alTeet the public perception of the integrity ol the
investigation or prosecution,

43.2(¢).... Far the purposes ol this section:
(2) Personal relationship means a close and substantial connection of the
type normally viewed as likely o induce partiality....

Mr. Barr was hired as the attorney Tor Caterpillar fne. ot the personal request olits Chiel Executive
Officer.™  Mr. Barr was paid more than $12 million by Kirkland & Fllis for representing
Caterpillar in 2018 alone.®® By delinition. an attomey is partial to his client as the attomney is
required by the Rules of Professional Conduct o zealotisly represent his client 1o the exclusion of’
the interests ol all other parties. An attorey cannol be impartal with regard o chient matters. He
is cthically hound 1w he partial in Laver of his client.

Mr. Barr has a personal relationship with Caterpillar Ine. and individuals within the organization
that are substantially involved in the conduet that is the subject ol the current eriminal investigation
being conducted by muliple tederal agencies. dr. Barr knows Caterpillar ine. and individuals
within the erganization have o specilic and substantial interest that will be direetly affected by the
olitcome of the investigation or prosecution. Mr. Barr is ethically bound to be purtial in the favor
ol his clients and has ongoing obligations o them under the Rules of Professional Conducet even
after withdrawing his representation. Mr. Bare is now the ehiel law enforcemuent officer in the
United States swom to uphold the rule of law . and to investigate and prosecute those who violate
the law. Mr. Barr's obligations as Atarney General ol the United States are in direet conflict with
his past and ongoing obligations w0 Caterpillar Ine. This direet contlict and adverse interests
preclude any possibility of Attorney General Barr avoiding a conllict of interest or the appearance
of a conflict.

The DOJ regulation states that Mr. Banr shafl report this matter and all attendant facts and
circumstances to the OPR. The DO regulation states thin NMr. Barr shall be relieved from
participation in the investigation of Caterpillar Ine. unless the OPR determines, i writing, that Mr.
Barr can be impartial and that Mr, Bare's participation will not eremte even the appearance of a
conllict of interest that s even Jikeh 1o alleet the pubhic pereeption of the integrity ol the
investigation or prosecution. This is not possible! This complaint is evidence that any participation
by Mr. Barr in the investigation of Caterpillar Inc. is already considered 1o be a conflict of interest.
not merely Tikely to create an appearance af a conflict.

While Attorney General Bagr has previously stated he will comply with DO regulations, to date
there is no public indication that he has taken any steps to report this matter or recuse himsell’ from
the ongoing investigation by the NDOJ and three other government agencics. His Liilure 1o do so is

o
=2 [ups:vwww enterpillyr com/ening walcorporgie-pr wan-relegsesthinew -caterpillar-coo-nsbs- lormer- us-altomes -

= Execntive Brmeh Personnet Public Financial Disclosure Report (OGE Form 278¢), page 45,
wips e xtsppad oge pov20 1 tresiden nsd/PAS dndew FESSBA LS HE2IANIGRSTERIN FUUZ2HIRIC/SIN B/ Barr 2:20

Willlam %200 %20%2Hinal 2785620 gull . M. Waer indicated in his oral testimony before the Senate that he only had
wne elient. Cagerpillar Ine, is the only chient isted as o soaree of income Trom providing legal <ervice; see page 7.
6
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in violation of the applicable Departmental regulition at 28 CLF.RL § 45.2t1). Auomey General
Barr told the Senate, 1t is likely that my representation of Caterpillar will present conflicts. and it
is my understanding that certain types ol contlicts cannot be waived.” " He knows there is a
conflict and he knows it cannot be waived.

We call on OPR and O1G 1o undertake an mvestigation o the Atorney General's Lailure o
comply with Departmental regulations that require his recusal from the Department’s and other
agencies, investigation of Caterpillar Inc. 1 the resulis of the investigation show. as we believe,
that Attorney General Barr has thiled to recuse himsell from this matter as required by DOJ
regulations, OPR and O1G sheuld make public lindings 1w that ¢ltect. impose appropriate sanctions
on Attorney General Barr and take whatever additional steps are required to ensure that all DO
attorneys, including the Atarmey General. comply with Justice Depariment rules,

This is 4 matter of urgent public importance that is vital W ensure ongoing public confidence in
the impartiality and faimess ol the Justice Department. This is an important matter for the DOJ by
all of its published messurements. There are few greater public policies then the enforcement of
our tax laws.  Without revenue to run the government, there can be no government and no
democracy. The precedential impact of this mauer is far reaching and deamatic with 4 matersal
impict upon tax reventics.

Hps/www g
Ouestinns #33)
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From: Bicney, Willlam 1 (OFR)

To: _
Subject: V/: New Incoming Regarding Al lam P. Barr
Date: Friday, March 8, 2019 2:25:23 PM

This is in response o your letter to the Department of Justice Office of Professional
Responsibility {(OPR), asserting that Attorney General William P. Barr is in violation of Department
regulations that require him to immediately and permanently recuse himself frorn all matters
regarding Calterpillar Inc. on the ground that before becoming Attarney General, Mr. Barr
represented Caterpillar in connection with an angaing criminal Lax investigation. Based on a careful
review of your letter, OPR concluded that your allegations are without foundation and do not
warrant further inquiry by OPR

As your letter acknowledges, the lustice Management Division (IMD) has advised the Office
of Government Ethics (QGE) that it conducted a thorough review of Mr. Bari’s financial disclosure
report and concluded that “the teport presents no conflicts of interest under applicable laws and
regulations.” IMD noted that Mr. Barr would resign from his positon with the law firm of Kirkland &
Ellis, LLP, and that for a period of one year after his resignation, he would not participate personally
and substantially in any particular matter involving specific parties in which knows the firm is a party
or represents a parly, without first obtaining authorization under 5 C.I.R. § 2635 502(d). JMD also
noted that Mr. Barr would not participate personally and substantially in any partucular matter
involving specific parties in which he knows that a former chient of his is a patty or represents a
party, for a period of one year after he has provided service to that client

Under 18U.5.C. § 208, Mr. Barr }5 required o recuse himsell from participating personally
and substantially in any particular matter in which he knows that he has a financial interest directly
and predictably affected by the matter, or in which he knows thal a person whose interests are
imputed to him has a financial interest directly and predictably alfected by the matter. JMD noted
that Mr. Barr will consull Department ethics officials in determining whether a particular matter has
a direct and predictable effect on his financial interests or on those of any other person whose
interests are imputed Lo him, including his spouse and minor children

There is no basis for your assertion that Mr. Barr s required by 28 CF.R. §45.2 to
permanently recuse himself from all matters mvolving Caterplilar Section 45.2 prowvides thal "no
employee shall participate in a criminal investigation or prosecutton if he has a personal or political
relationship with. {1) any person or organization substantially involved in Lhe conduct that the
subject of the investigation or prosecution; or (2) any person or organization which he knows has a
specific and substantal interest that would be directly affected by the outcome of the investigation
of prosecution.” (Emphasis added.} A “personal relat:onship” is understood to mean a close
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friendship or a familial relationship. Your allegation that Mr. Barr has a “personal relationship” with
Caterpillar that requires him to mmeduaic!y and permanently recuse himself from any criminal
investigation ar prosecution involving Caterpillar 1s wholly unsubstantiated. There s no indication
that Mr. Barr had anything other than an attorney client relationship with Caterpiliar, and your letter
contains no facts supporting the conclusion that he has a conflict of interest that requires him to
recuse himself from all matters involving Caterpillar pursuant to 28 CF.R. § 452

OPR concluded that your allegations do not warrant further inquiry, and we consider this
matter to be closed.

William J. Birney

Deputy Director

Office of Professional Responsibiiity
U.S. Department of Justice
Washington, D.C. 20530

From: Robertson, Jacqueline T (OPR) <lacaueline T Robertson® por usdol goy>
Sent: Wednesday, March 6, 2019 10:41 AM

To: Birney, William J {OPR) <William L Birpey® opr usdoj goy>

Subject: New Incoming Regarding AG William P. Barr - LM #201900290

Bill,

Please see attached new incoming correspondence regarding AG Barr. Thanks,

%.r‘qrm/r}n- Rsbertocn

Program Analyst

OfTice of Prolessional Responsibility
Department of Justice

Washington, D.C. 20530
(D)(6); (b)(7)(C) '

DOJ-20-1871-G-000101
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