U.S. Department of Justice

Office of Professional Responsibility

950 Pennsylvania Avenue, N.W., Suite 3266
Washington, D.C. 20530
(202) 514-3365

April 23, 2021

Austin Evers
American Oversight
foia@americanoversight.org

Re: OPR FOIA No. F20-00086
Dear Mr. Evers:

In a letter dated April 22, 2021, the Office of Professional Responsibility (OPR)
informed you that OPR was producing 32 pages (Bates-numbered F20-00086 000007,
F20-00086 000020, F20-00086 000366, F20-00086 000434, F20-00086 000441-000467, and
F20-00086 000545) with excisions made pursuant to Exemption 3, 6, and 7(C) of the FOIA, 5
U.S.C. § 552 (b)(3), (b)(6) and (b)(7)(C). OPR’s citation of Exemption 3 was incorrect;
excisions were made only pursuant to Exemptions 6 and 7(C). Please refer to OPR FOIA
number F20-00086 in any correspondence pertaining to this matter.

Although I am aware that your request is the subject of ongoing litigation and that

appeals are not ordinarily acted on in such situations, I am required by statute and regulation to
inform you of your right to file an administrative appeal with the Office of Information Policy.

Sincerely,

Carmen Smith Carter
Assistant Counsel for the
Freedom of Information and Privacy Acts

Enclosures

cc: Jonathan Kossak, Trial Attorney
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U.S. Department of Justice

Office of Professional Responsibility

950 Pennsylvania Avenue, N.W., Suite 3266
Washington, D.C. 20530
(202) 514-3365

April 22, 2021

Austin Evers
American Oversight
foia@americanoversight.org

Re: OPR FOIA No. F20-00086
Dear Mr. Evers:

This is the third and final interim response from the Office of Professional Responsibility
(OPR) to your July 24, 2020 Freedom of Information Act (FOIA) request for all complaints
submitted to the DOJ Office of the Inspector General (OIG) or the Office of Professional
Responsibility (OPR) containing allegations that concern the conduct of former Attorney General
William Barr. Please refer to OPR FOIA number F20-00086 in any correspondence pertaining to
this matter.

In this final interim response, OPR is providing you with 32 pages of responsive records.
These pages are appropriate for release with excisions made pursuant to Exemptions 3, 6, and 7(C)
of the FOIA, 5 U.S.C. § 552 (b)(3), (b)(6) and (b)(7)(C). Exemption 3, 5 U.S.C. § 552(b)(3),
protects records or information that are specifically exempted from disclosure by statute, including
15 U.S.C. § 78u-6(h)(2)(A). Exemption 6 pertains to information the release of which would
constitute a clearly unwarranted invasion of the personal privacy of third parties. Exemption 7(C)
pertains to records or information compiled for law enforcement purposes the release of which
could reasonably be expected to constitute an unwarranted invasion of the personal privacy of third
parties. These pages have been Bates-numbered F20-00086 000007, F20-00086 000020, F20-
00086 000366, F20-00086 000434, F20-00086 000441-000467, and F20-00086 000545.

Please note that in OPR’s first interim response, we indicated that pages Bates-numbered
F20-00086 000368, F20-00086 000396, F20-00086 000398, and F20-00086 000400-000433 (37
pages) were among the pages OPR sent to other Department components or agencies for
consultation (per DOJ regulations). In accordance with Department policy, we can now confirm
that the OIG will process those 37 pages and respond directly to you.
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Although I am aware that your request is the subject of ongoing litigation and that appeals
are not ordinarily acted on in such situations, I am required by statute and regulation to inform you
of your right to file an administrative appeal with the Office of Information Policy.

Sincerely,
Carmen Smith Carter
Counsel for the Freedom of Information and Privacy Acts

Enclosures

cc: Jonathan Kossak, Trial Attorney
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April 10, 2019

To:

Robin C. Ashton, Counsel

U.S. Department of Justice

Office of Professional Responsibility
950 Pennsylvania Ave., NW

Suite 3529

Washington, DC 20530

Email; robin.c.ashton@usdoj.gov

ce:

Richard E. Zuckerman, Principal
Deputy Assistant Attorney General
U.S. Department of Justice

Tax Division

950 Pennsylvania Ave.,

NW Washington, D.C. 20530-0001

Email: richard.e.zuckerman@usdoj.gov

Eugene L. Miller

Assistant United States Attorney
201 S. Vine Street

Suite 226

Urbana, IL 61802

Email:

William J. Birney

Deputy Director

Office of Professional Responsibility
U.S. Department of Justice

Email: william.j.birney@usdoj.gov

phone
fax
Direct:

Corey R. Amundson, Director & Chief Counsel
U.S. Department of Justice

Office of Professional Responsibility

950 Pennsylvania Ave., NW

Suite 3529

Washington, DC 20530

Email; corey.r.amundson(@usdoj.gov

The Honorable Sheldon Whitehouse
U.S. Senator for Rhode Island

Hart Senate Office Bldg., Rm 530
Washington, D.C. 20510

Federal Deposit Insurance Corp.
Special Agent,
FDIC-O1G

Email:

Jacqueline T. Robertson

Program Analyst

Office of Professional Responsibility

U.S. Department of Justice

Email: jacqueline.t.robertson@opr.usdoj.gov

COMPLAINT

AG Barr is legally required to recuse himself from the investigation of Caterpillar Inc.

The Rules of Professional Conduct, case law, statutes & regulations prohibit his involvement.
Side-switching is a patent conflict-of-interest that is NOT waivable.
Screening measures are required for an effective recusal.

Dear Sir or Madam:

With all due respect; when the defense attorney becomes the top law enforcement officer
overseeing the investigation of that very same case; there is a conflict-of-interest. No situation is
more so. This is commonly referred to in federal case law as “side-switching”. Disqualification is

|
F20-00086 000007 DOJ-20-1871-F-000001



phone

fax
Direct:
February 15, 2019
Robin C. Ashton, Counsel Corey R. Amundson, Director & Chief Counsel
U.S. Department of Justice U.S. Department of Justice
Office of Professional Responsibility Office of Prolessional Responsibility
950 Pennsylvania Ave., NW 950 Pennsylvania Ave.,, NW
Suite 3529 Suite 3529
Washington, DC 20530 Washington, DC 20530
Michael E. Horrowitz, Inspector General ~ Jonathan M. Malis, General Counsel
U.S. Department of Justice U.S. Department of Justice
Office of the Inspector General Office of the Inspector General
950 Pennsylvania Ave., NW Office of the General Counsel
Suite 4706 950 Pennsylvania Ave., NW, Room 4726
Washington, D. C. 20530-0001 Washington, D.C. 20530
ce: Richard E. Zuckerman, Principal The Honorable Sheldon Whitehouse
Deputy Assistant Attorney General  U.S. Senator for Rhode Island
U.S. Department of Justice Hart Senate Office Bldg., Rm 530
Tax Division Washington, D.C. 20510

950 Pennsylvania Ave., NW
Washington, D.C. 20530-0001

Eugene L. Miller Federal Deposit Insurance Corp.
Assistant United States Attorney Special Agent,

201 S. Vine Strect FDIC-0OI1G

Suite 226
Urbana, IL 61802

Email: I oo S

COMPLAINT

William Barr is legally required to recuse himself from the investigation of Caterpillar
gally req g

Inc.

Dear Sir/Madam:

[ am filing this complaint with the Office of Professional Responsibility (OPR) and the Office
of Inspector General (OIG) calling on your Offices to promptly conduct an investigation into

whether Attorney General William Barr is in violation of Department of Justice (DOJ) rules
and regulations for not recusing himselfl from the investigation of Caterpillar Inc. He was asked

F20-00086 000020 DOJ-20-1871-F-000002




During the 8-years for 2-m0nths_ with NBC DFW was
helping-get our money from the FBI. The we found out she was working
with the FBI to steal the money again! NBC sent her to Chicago and denies
everything was true. It is true because -was with her and her news van
at the Mckinney FBI office many times. Since that happened they have closed
the Mckinney FBI office.

Anyways, [ would like to Sue NBC Universal for the involvements of

with the FBI. They covered it up and act like they did
nothing wrong.
I also need help getting the 14.7 million that Attorney General

William Barr and Christopher Wray has that belongs to us. Call the FBI
Washington office and ask for_ or Jennifer L Moore. They are
involved and will go down for Lying also. The lie to my wife- everyday
about giving us our 9-Checks!
Certification and Signature (Enter your initials here to certify and sign
this form.): I

The results of this submission may be viewed at:
https://www.justice.gov/node/1019501/submission/12500636
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CONFIDENTIAL

the evidence regarding a transaction, you find that the reduction of taxes was the sole
purpose for entering into the transaction and that the transaction had no other substance
or utility, then you may disregard the intended tax effects of the transaction....

Since 1999, despite numerous requests I have never had anyone tell me the Swiss and Bermuda
transactions have economic substance, or that they were engaged in for a business purpose, or
that they have any utility apart from the intended tax consequences. I have never had anyone
explain to me any reasonable basis for claiming that the Swiss and Bermuda transactions have
economic substance, or that they were engaged in for a business purpose, or that they have any
utility apart from the intended tax consequences. I have never had anyone answer the concerns
that I raised regarding these transactions. I have heard other Senior Tax Managers at
Caterpillar Inc. testify under oath that the benefit to Caterpillar Inc. of the Swiss/CSARL
transaction was the reduction of U.S. federal income tax and it had no business advantage (i.c.
NO business purpose or economic substance or utility apart from the intended tax
consequences). Caterpillar Inc. never challenged my claim in Federal Court that I had a
reasonable belief this was tax fraud. It never presented any facts or evidence that my belief
was unfounded.

EVIDENCE

Economic Substance Doctrine Applies
1. (Senior International Tax Manager) Nothing about US tax law concerning CSARL allows the
economic substance doctrine to be disregarded.*®

_ Solely for Tax Purposes

2. (Chief Tax Accountant) GIOVE was an engagement to identify opportunities for Caterpillar in
the tax area.”

3. (Senior International Tax Manager) CSARL is an effort to shift profits to Swiss taxation instead of
American taxation.”

4. (Senior International Tax Manager) The benefit to Caterpillar Inc. of the CSARL transaction was to
pay less federal tax.”!

5. (Chief Tax Accountant) She does not know the non-tax-related reasons for the structure.”

No Business Advantage
6. (Senior International Tax Manager) There was no business advantage.>

48

Deposition, p36 & 37 (Senior International Tax Manager responsible for the Asian portion of CSARL)

Deposition, p18 & 39 (Chief Tax Accountant)

Deposition, p56 (Scnior International Tax Manager responsible for the Asian portion of CSARL)

Deposition, p111 (Senior International Tax Manager with overall responsibility for the Swiss (CSARL) and Bermuda
5Structurcs)

49
5
51

eposition, p144-146 (Chief Tax Accountant)
Deposition, pl 11 (Senior International Tax Manager with overall responsibility for the Swiss (CSARL) and Bermuda
Structures)

5

8
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CONFIDENTIAL

The element of willfulness can be the most difficult element to prove in an evasion case.
Absent an admission or confession, which is seldom available, or accomplice testimony,
willfulness is rarely subject to direct proof and must generally be inferred from the defendant's
acts or conduct. Once the evidence establishes that the tax evasion motive played any role in a
taxpayer's conduct, willfulness can be inferred from this conduct, even if the conduct also
served another purpose.

EVIDENCE

Motive and Intent
(See generally above the section entitled: “1. ATTEMPT TO EVADE OR DEFEAT”.)

Were They Aware of the Economic Substance & Business Purpose Doctrine?

1. (Senior International Tax Manager) Nothing about US tax law concerning CSARL allows the
economic substance doctrine to be disregarded.”

2. (Senior International Tax Manager) He has never read any case law on the doctrine of economic
substance. He says he has an understanding of it.'*’ |

3. (Chief Tax Officer) He has read case law re economic substance doctrine over the course of his
career. He did not read the cases ||| SJEl zave him "end-to-end".”®

4. (Chief Tax Accountant) She had been involved since 1999 when she was still working at
PriceWaterhouseCoopers (PwC). She was the "project manager" at PwC for
CSARL. While at PwC she knew that there was a doctrine of economic substance. She
could not recall how she knew of it. She had never studied it or read case law. She knew
that just complying with Code sections would not mean economic substance was present.'”

5. (Senior International Tax Manager) She knew merely relying on code sections might be insufficient

if there was not business or economic substance.!*

Notice: Were They Aware There Was an Issue?

6. 1999: (Company Document) I raised concerns to [[JJJlfl] (Chief Tax Officer) to which he replied,
“The structure as planned is solid...but we are trying to be careful as to how this is
presented, and as you are getting to the ‘general public’ stage of the project we want to be
extremely cautious as to what is put on paper...."”"!

7. (Controller & Chief Accounting Officer) Generally she was in meetings where the issue came up

125 TSE@Deposition, p36 & 37 (Senior International Tax Manager responsible for the Asian portion of CSARL)
" Deposition, p141-142 (Senior International Tax Manager with overall responsibility for the Swiss (CSARL) and Bermuda

Structures)

8 Deposition, p240 (Chief Tax Officer)

g Deposition, p48-55 (Chief Tax Accountant)

i Deposition, p110-114 (Senior International Tax Manager responsible for the Asian portion of CSARL)
31'See File - 14 March 1, 1999, email from Chief Tax Officer responding to concerns.

18
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CONFIDENTIAL

iii. The structure or transaction does not mirror the way the business is run in
several significant respects. (or)
iv. The business units or service centers refer to this as a "Tax" transaction. (or)
v. We are relying on the form (legal documents, etc.) of the structure or
transaction to provide the substance” .'*

‘6 2

(All of the above were true with particular emphasis on (i.e. Form-

without-Substance))

f. Concealment: (Senior International Tax Manager responsible for the Swiss/CSARL structure) He
testified that he did not want people outside the tax department to understand that
tax positions sometimes have risk associated with them.'*

g. Concealment: (Company Document) In a meeting in 2008, the Tax Counsel wanted to
“change” the risk rating for CSARL regarding economic substance and business
purpose from “High” to “Medium”. When I asked him and the other Senior Tax
Managers what changed factually to warrant changing the rating they had no
response, so the rating remained as “high-risk”.'"!

11.2007: (Company Document) I reported this to the Chief Tax Officer and the Tax Counsel, and
explained what they were relying on was incorrect.'*

12.2007: (Chief Tax Accountant) She became aware that I was communicating concerns about
economic substance, directly from me. She believes she raised the issue to
(Controller & Chief Tax Officer). Her discussion with [{SJEH was that I "had the
education and experience of being at CSARL from the start so if I was having concerns
about economic substance, [ was the best person to push that through and to have a
discussion with [l @ Chief Tax Officer)"'** She thought I was the "second highest
tax person at Caterpillar”."*

13.Concealment: (Chief Tax Accountant) She discusses her knowledge of me, our relationship, and
her decision to limit our interactions after I raised the issue of economic substance to her.'®
She made the decision to exclude me from quarterly “tax provision” meetings.'*

139 See File - 16 Tax Risk Guard Rails, p3 - 4™ criteria from top of page entitled “Business Purpose & Substance”, then 3" column
to right headed “high” risk.

140- Deposition, p115-118 (Senior International Tax Manager with overall responsibility for the Swiss (CSARL) and Bermuda
Structures)

147 See File - 38 08 0319 email to- re his AudComm presentation - TRGRs not shown to Board - purpose of TRGRs was to
explain risk to Board which has not been done.

" See File - 19 07 0119 email to [JJJfl}- Caviness that the case law raises many issues - following "letter of the Code" is not enough
- legal documents arc not enough - risk is not royalty rate adjustment but rather total denial. See File -20 070119 re CSARL
not issue re 'clear application of existing law' unless something truly artificial. See File -21 07 0122 email to hat
follownng letter of law is not sufficient - its question ol economic substance not respecting legal entity.

Deposition, p48-55 (Chief Tax Accountant)

I Deposition, p160-165 (Chief Tax Accountant)

i Deposition, p160-165 (Chief Tax Accountant)

14 YXEW Deposition, p142-144 (Chief Tax Accountant)

20
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CONFIDENTIAL

nearly $300 million, $1.2 billion, and $420 million each year, respectively.'®

So the amount of tax involved for the most recent six years would be $2.520 billion."® This
does not take into account the significant increase in sales and profits reported in recent years.

NOTE

I have substantially more direct evidence beyond what was presented herein regarding each
element to be proven, including the direct knowledge of the individuals involved, and pointed
discussions with individuals regarding that this was wrong and why.

END

'87 See File - 8 Benefits - Overview of Transaction - Virtual Inventory, pl. Amount equals the income shifted of $4.520 times the
U.S. tax rate of 35% = 1.582.

18 See File - 8 Benefits - Overview of Transaction - Virtual Inventory, pyl. Amount based on 2007 amount conservatively rounded.
189 $420 million per year * 6 years = $2.520 billion.

27
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From: Ragsdale, Jeffrey (OPR)

To: Birney, William J (OPR); Drouet, Suzanne (OPR); McCarty, Margaret S (OPR)
Cc: Lyles, Shamelle (OPR); Robertson, Jacqueline T (OPR); Boykin, Evonne (OPR)
Subject: FW: Letter from Senators Feinstein and Warner

Date: Friday, April 17, 2020 12:50:54 PM

Attachments: 2020.04.17 DF and MRW Letter to DOJ OPR and DOJ OIG.docx.pdf

Fyi. Please assign this to me for the time being.

Jeff

eror: I N N
Sent: Friday, April 17, 2020 12:16 PM

To: Ragsdale, Jeffrey (OPR) <Jeffrey.Ragsdale@opr.usdoj.gov>; ||| SN

Subject: Letter from Senators Feinstein and Warner
All:
Attached is a letter from Senators Feinstein and Warner.

Among other things, the letter notes a recent interview on Fox News, which was illustrative of the
pattern of troubling misstatements by Attorney General Barr regarding matters that involve
President Trump’s interests. The letter contains some of the key statements from that interview,
but we want to note that those were not the only problematic statements during that interview or
the Attorney General’s tenure overall.

For example, the Attorney General again discussed the ongoing investigation being conducted by
U.S. Attorney John Durham at the Attorney General’s request. Of that investigation, the Attorney
General said that his “own view is that the evidence shows that we’re not just dealing with a mistake
or sloppiness, there was something far more troubling here.” [Fox News 4/9/2020] It is concerning
that the Attorney General is discussing an ongoing investigation at all and, further, that he is openly
declaring his expectation that there will be a finding of criminal wrongdoing; in addition, as we get
close to the election, it also further implicates the concerns identified in the June 2018 Inspector
General report regarding the handling of the Clinton email investigation.

Please let us know if you have any questions. Thank you.

Best,

Counsel
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