DEPARTMENT OF JUSTICE | OFFICE OF THE INSPECTOR GENERAL

November 5, 2021
SENT VIA EMAIL
foia@americanoversight.org

Mr. Austin Evers, Executive Director
American Oversight

1030 15th Street NW, Suite B255
Washington, DC 20005

Subject: Freedom of Information/Privacy Act Request [20-O1G-302]

Dear Mr. Evers:

This is a partial response to your July 24, 2020 Freedom of Information Act (FOIA) request to the Office
of the Inspector General (OIG), seeking “[a]ll complaints submitted to the DOJ Office of the Inspector General
(OIG). .. containing allegations that concern the conduct of Attorney General William Barr.” This partial
response supplements responses made to you on January 22, 2021, February 25, 2021, March 31, 2021, and July
16, 2021.

As | indicated in the July 16, 2021 response, all that remained of OIG's processing of your request were
124 pages of records that were undergoing consultation. Consultation concerning ninety (90) of those pages
has been completed. It has been determined that twenty-seven (27) pages should be withheld in full pursuant
to FOIA, 5 U.S.C. 8 552(b)(7)(A), while certain portions of the other sixty-three (63) pages that are being released
to you today should be withheld from disclosure pursuant to FOIA, 5 U.S.C. § 552 (b)(6) and (b)(7)(C) as follows:

- 5U.S.C. 8552(b)(6), protects personnel and medical files and similar files the disclosure of
which would constitute a clearly unwarranted invasion of personal privacy;

- 5U.S.C. 8 552(b)(7)(A), protects records or information compiled for law enforcement
purposes to the extent that the production of such law enforcement records or information
could reasonably be expected to interfere with enforcement proceedings; and

- 5U.S.C. 8 552(b)(7)(C), protects records or information compiled for law enforcement
purposes, but only to the extent that the production of such law enforcement records or
information could reasonably be expected to constitute an unwarranted invasion of
personal privacy.

Please note that if circumstances change underlying our assertion of 5 U.S.C. § 552 (b)(7)(A) to
information responsive to your request, we reserve the right to assert additional exemptions,
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including pursuant to FOIA, 5 U.S.C. § 552 (b)(6) and (b)(7)(C), over all or some portion of that
information.

As for the remaining 34 pages (of the outstanding 124 pages), constituting one complete
record, that material is still undergoing consultation. OIG will use its best efforts to work with those
with whom it is consulting to finalize that process as expeditiously as possible and in compliance
with all applicable court orders.

If you are not satisfied with OIG's determination in response to this request, you may
administratively appeal by writing to the Director, Office of Information Policy (OIP), United States
Department of Justice, 441 G Street, NW, 6th Floor, Washington, D.C. 20530, or you may submit an
appeal through OIP's FOIA STAR portal by creating an account following the instructions on OIP’s
website: https://www.justice.gov/oip/submit-and-track-request-or-appeal. Your appeal must be
postmarked or electronically transmitted within 90 days of the date of my response to your request.
If you submit your appeal by mail, both the letter and the envelope should be clearly marked
"Freedom of Information Act Appeal."

For your information, Congress excluded three discrete categories of law enforcement and
national security records from the requirements of the FOIA. See 5 U.S.C. 552(c) (2006 & Supp. IV
2010). This response is limited to those records that are subject to the requirements of the FOIA.
This is a standard notification that is given to all our requesters and should not be taken as an
indication that excluded records do, or do not, exist.

You may contact our FOIA Public Liaison, Deborah Waller at (202) 616-0646 for any further
assistance of your request. Additionally, you may contact the Office of Government Information
Services (OGIS) at the National Archives and Records Administration to inquire about the FOIA
mediation services they offer. The contact information for OGIS is as follows: Office of Government
Information Services, National Archives and Records Administration, 8601 Adelphi Road-OGiIS,
College Park, Maryland 20740-6001, e-mail at ogis@nara.gov; telephone at (202) 741-5770; toll free
at 1-877-684-6448.

OIG is aware this matter is currently the subject of litigation. Accordingly, please contact the
trial attorney assigned to this case, Jonathan Kossak, at (202) 305-0612 or

jonathan.kossak@usdoj.gov, with any questions related to this litigation.

Sincerely,

Sasqueline Lightle
Jacqueline Lightle

Office of the General Counsel

Attachment
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June 18, 2019

Michael E. Horrowitz, Inspector General ~ Jonathan M. Malis, General Counsel

U.S. Department of Justice U.S. Department of Justice

Office of the Inspector General Office of the Inspector General

950 Pennsylvania Ave., NW Office of the General Counsel

Suite 4706 950 Pennsylvania Ave., NW, Room 4726
Washington, D. C. 20530-0001 Washington, D.C. 20530

cc:  Federal Deposit Insurance Corp.
Special Agent, (PXO)BX7IC) Il

FDIC-OIG
300 S. Riverside Plaza oS Ty —
Chicago, 11 60606

b)(6); (b)(7)(C)

COMPLAINT
DOJ-OPR responses regarding the recusal of AG Barr raise questions about whether it is
addressing, applying and enforcing the Rules of Professional Responsibility?
Dear Sir or Madam:
This letter is a follow-up with additional information regarding my letter to you dated April 12,
2019.! Please see my letter to the DOJ Office of Professional Responsibility (OPR) dated June

14, 2019.% This is a simple?, but serious” matter.

Mr. Barr’s confirmation as AG inherently created side-switching with regard to the DOJ
investigation of Caterpillar Inc. whom he was actively defending before becoming AG. The

! Letter dated April 12, 2019 (copy attached).

2 Letter dated June 14, 2019 (copy attached).

3 Simple, because side-switching is a common occurrence with new attorney’s entering the DOJ from private practice.
Where the incoming attorney is in a position to possibly have any input, influence or oversight over a matter he
previously worked on in private practice, side-switching is present. Standard procedure “and practice” should and
must require a permanent recusal from that specific matter with screening measures to ensure the recusal is effective.
The DOJ has regulations in place in addition to the Rules of Professional Responsibility. Were they followed?

% This is due to: (1) the nature of the matter being larger than any reported criminal tax fraud case in U.S. history
(see Footnote 16); (2) the egregious nature of side-switching as a patent conflict-of-interest that violates the very
essence of our adversary legal system; and (3) the fact that it involves the Attorney General of the United States.
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Rules of Professional Responsibility, Federal Case Law & DOJ Regulations regarding side-
switching require AG Barr to permanently recuse himself specifically from the investigation of
Caterpillar Inc. with screening measures implemented to ensure the recusal is effective. This is
even consistent with AG Barr’s written testimony to the Senate.’ This has not been done.

[ believe it is reasonable to expect that when the facts, rules, and remedy were brought to the
attention of the OPR, it would address the facts and the legal authorities supporting these
allegations. The OPR has simply not addressed my allegations nor the supporting authority. In
both responses, the OPR has not even mentioned the words “Rules of Professional
Responsibility” or “side-switching”. I was told in the OPR response dated March 8, 2019° that
conflicts-of-interest are limited only to those relationships that constitute a “friendship” or
“familial relationship”, and not the attorney-client relationship.” Plausible? Then I was told in the
OPR Response email dated May 6, 2019,® that OPR concluded that AG Barr did not have to
recuse himself for side-switching, because the JMD found that AG Barr had no financial
conflicts-of-interest.” Plausible? And also, that AG Barr decided to “indirectly” recuse himself '°
even though the OPR concluded he didn’t need to. Plausible? All of this is simply not credible.

e The OPR has not challenged that Mr. Barr’s employment as AG constitutes side-switching
in relation to the DOJ investigation of Caterpillar Inc. whom he was previously defending
in the same investigation.

e The OPR has not challenged that AG Barr is subject to and required to follow Rules of
Professional Responsibility, Federal Case Law & DOJ Regulations relevant to side-
switching.

e The OPR has not challenged that the Rules of Professional Responsibility, Federal Case
Law & DOJ Regulations require a permanent recusal, specifically from the Caterpillar
Inc. investigation with screening measures to ensure the recusal is effective.

e The OPR has refused to mention, address or discuss side-switching and the relevant Rules
of Professional Responsibility, Federal Case Law & DOJ Regulations.

AG Barr is NOT compliant with required ethical standards, and the OPR is NOT addressing the
issue. As stated in my previous letter, given what has transpired I am calling on the Office of
Inspector General (OIG) to investigate how and why DOJ programs, policies and procedures
allowed the current situation to come about and, based on the responses I received, why this

Shitps://www.judiciary.senate.gov/imo/media/doc/Barr%20Responses%20t0%20Whitehouse%20QFRs.pdf (see
Questions #55). See attached letter dated June 14, 2019, page 5 for discussion.

6 See email dated March 8, 2019 (copy attached).

7 This reasoning would mean that no other types of relationships can create a conflict-of-interest. This reasoning is
contrary to the Rules of Professional Conduct; federal case law, statutes and regulations; and the DOJ’s internal
information published as guidance for its attorneys regarding conflicts. Plausible?

§ See email dated May 6, 2019 (copy attached).

% How can the lack of financial conflicts-of-interest justify a defense attorney becoming the prosecutor in the same
matter (i.e. side-switching)? Plausible?

19 The Rules of Professional Responsibility, Federal Case Law & DOJ Regulations regarding side-switching require

AG Barr to permanently recuse himself specifically from the investigation of Caterpillar Inc. with screening measures
implemented to ensure the recusal is effective. An indirect recusal based on who is representing a client is not a recusal

from the specific matter as required for side-switching. See letter dated June 14, 2019 (copy attached), for discussion.
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situation is being perpetuated when presented with a reasonable inquiry.

Further, | have attached a letter dated February 15, 2018,"" to DOJ-OIG Special Agent EE§E3§(C)

}Eg}?fm etailing the investigative history of this matter including investigative interference. From

the beginning, there was significant evidence of criminal conduct, including willfulness. This
evidence included federal deposition testimony of the most senior tax experts in Caterpillar and
Caterpillar executives; written admissions by the company filed in federal court; and key internal
contemporaneous documents constituting evidence of willfulness. With such evidence in hand,
several different groups of Special Agents began to investigate or sought permission to, BUT
were stopped or not allowed to proceed.

® To support my claim about “significant evidence”, 1 have attached a memorandum dated
September 5, 2013, summarizing the issues, and evidence according to elements of criminal tax
evasion as shown in the U.S. Attorney’s manual.'?

® In addition, two (2) “independent” government experts have rendered opinions supporting the
investigation."> One expert opined:

o “Caterpillar did not comply with either U.S. tax law or U.S. financial reporting rules...I
believe the company s noncompliance with these rules was deliberate and primarily with
the intention of maintaining a higher share price. These actions were fraudulent rather
than negligent.”*

® In addition, the evidence supported the issuance of search warrants publicly and simultaneously
executed on company headquarters and two (2) data centers.

As explained in the letter dated February 15, 2018, Special Agents from various governmental
agencies'? tried to pursue this investigation based on the strength of the evidence in hand, but
were told by management that they could not investigate based on no reason at all. Being a former
government attorney myself, I find it unusual and alarming when Special Agents have unusually
significant evidence in their hands and are not allowed to do their job for no stated reason. This
means the evidence was not seriously considered by management. The evidence did not matter.

Also explained in the letter, when the Press began asking what I knew about Mr. Barr pressuring
then acting U.S. Attorney for the Central District of Illinois I became very concerned. We all
know when those being investigated cannot argue the facts or the law, they pressure or attack the
investigators and prosecutor. A standard defense tactic, but that doesn’t mean it’s right, or legal,
or should go unchecked or uninvestigated.

' See letter dated February 15, 2018 (copy attached).

12 See memorandum dated September 5, 2013 (copy attached). If you would like copies of the deposition testimony,
admissions filed in federal court and internal contemporaneous documents cited in the memo; this evidence has been
provided to the Grand Jury investigators, or you may request it from me.

13 |(b}(6): (B)(T)(C)

D)(B); (B)(TH(C)

" https://www.nytimes.com/2017/03/07/business/caterpillar-tax-fraud.html
B IRSFﬁq FDIC, and Department of Commerce.

DOJ-20-1871-H-000003



This case is larger than any reported criminal tax fraud case in U.S. history.'® So, one can
understand the motivation and determination of those being investigated. | believe that the
Department of Justice is an institution that takes money and power out of the equation of justice.
BUT, is that the case in this investigation?

This is simply a question of whether the investigators and prosccutors being allowed 1o pursue
the cvidence and the law, wherever it takes them. without influence or interference? AG Barr's
relusal to permanently recuse himsell specifically from the investigation of Caterpillar Inc. with
screening measures 10 ensure his recusal is effective is a direct interference with the investigation
and puts it at risk for claims of “taint” etc. His actual or possible participation or influence is
prohibited by the Rules of Professional Responsibilitv, Federal Case Law & DOJ Regulations

regarding side-switching.

What has transpired to date indicates there has been interference in the past; and raises serious
concerns about the present and future. 1f vou have any question please contact me.

Sincerely,
[0)(6); (b)(7)(C)

' The IRS has already issued Revenue Agent Reports for only 6 of the 18 years involved assessing $2 billion of
additional tax only, exclusive of interest and penalties. This is stated in many press reports and the company’s Form
10-K.
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ATTACHMENTS
[Non-record; Inserted by OIG for clarity]
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April 12,2019

Michael E. Horowitz, Inspector General Jonathan M. Malis. General Counsel

U.S. Department of Justice U.S. Department of Justice

Office of the Inspector General Office of the Inspector General

950 Pennsylvania Ave., NW Office of the General Counsel

Suite 4706 950 Pennsylvania Ave., NW, Room 4726
Washington, D. C. 20530-0001 Washington, D.C. 20530

ce:  Federal Deposit Insurance Corp.

Special Agent,|
FDIC-OIG
300 S. Riverside Plaza — Suite 1700
Chicago. 11 60606

COMPLAINT

Dear Sir or Madam:

With all due respect. There is a serious matter here that needs to be addressed. As a former
government lawyer, I understand issues can go undetected by well intentioned, dedicated
government employees. This matter reflects upon the Justice Department as a whole, so 1 believe
it must addressed.

How did Department of Justice (DOJ) programs, policies, and procedures allow the Attorney
General to engage in activity contrary to the law? I cannot imagine that an attorney representing
a criminal defendant can switch-sides and join the DOJ in a position having influence over his
former client’s case without having to disclose this matter, permanently recuse himself, and
effective screening measures put in place. This should happen with every rank and file DOJ
attorney, and far more so for the AG. The Justice Department is putting itself and its investigation
at great risk for ridicule, questions of taint, prosccutorial challenges, ete. Is the DOJ unwittingly
creating a defense for the defendant in this case that the AG taints the government's case? The
mere possibility of this cannot be permitted.

I believe this matter 1o be of significant importance given it involves the Attorney General and
the largest tax evasion investigation in the history of the United States. in which the government
has the defendants own deposition testimony and admissions in court [ilings to prove its case.
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Please read on.

Federal courts have repeatedly ruled “side-switching” is forbidden and lawyers who engage in it
must be disqualified. The D.C. Bar Association even amended the ABA Model Rules to codify
the case law and state unequivocally that this conduct is prohibited and cannot be waived by
anyone.' This complaint is not about the ethical conduct of the AG,? but rather how DOJ
programs, policies and procedures produced a result so contrary to the law and legal norms. Thus,
this issue falls under the jurisdiction of the Office of Inspector General, not the Office of
Professional Responsibility.

Just four months ago AG Barr was defending Caterpillar Inc. in an ongoing DOJ criminal
investigation. He now is sworn to investigate and prosecute Caterpillar Inc. in the exact same
matter. His duty as the AG is directly adverse to his former representation of Caterpillar Inc. This
is commonly known as side-switching. 1t is absolutely prohibited and even with the informed
consent of all involved clients.® This conflict CANNOT be waived. Common sense should dictate
that when the defense lawyer is allowed to switch sides and participate or be involved in the
investigation and prosecution of his former client, something is amiss. This is alarming in any
event, and more so when the lawyer is the highest law enforcement officer in the nation. Shouldn’t
DOJ programs, policies and procedures have prevented this? Or, even address it after the fact?

AG Barr has stated in both oral and written testimony he would comply with the Rules of
Professional Conduct, and federal case law, statutes and regulations. However, I found that basic
rules that should already have been complied with were not even a part of his Ethics Agreement
submitted to the Office of Government Ethics. Nor were these issues and rules addressed in his
oral and written testimony, even though the potential problem was noted. And based on a
response I received from the Office of Professional Responsibility (OPR) discussed below, he
has not complied with DOJ specific regulations directly addressing this situation.

I raised this issue to the OPR including support for my complaint in the DOJ regulations*
confident that the OPR would investigate the matter as the conflict is apparent.® I indicated that
AG Barr must permanently recuse himself from participating in the DOJ investigation of
Caterpillar Inc. I received a response in which the OPR summarily dismissed this issue as not
warranting an investigation.® The response indicates there has been no recusal,” nor will there be,

! The D.C. Bar made specific changes to the ABA Model Rule 1.7 for the principal purpose of stating more clearly
and unequivocally that there are circumstances in which representation is absolutely forbidden. This is a codification
of the absolute prohibition that existed in case law. The D.C. Rule 1.7(a) mandates an absolute prohibition of multiple
representation when the lawyer represents clients with adverse positions in the same matter. Client consent cannot
cure such a conflict. Griva v. Davison, 637 A.2d 830, 843 (D.C. 1994).

2 complaint has been filed with the OPR regarding the employees conduct.

3 See the letter dated April 9, 2019 (copy attached), for a detailed discussion and relevant authority supporting these
statements and related issues.

428 CF.R.§452.

5 See letter dated February 15, 2019 (copy attached).

6 Email dated March 8, 2019 (copy attached).

" No permanent recusal pursuant to 28 C.F.R. § 45.2. While AG Barr’s Ethics Agreement provides for a general one-
year recusal, this is not relevant as the Rules of Professional Conduct, case law, statutes and regulations require

complete disqualification or permanent recusal. See the letter dated April 9, 2019 (copy attached), for a detailed
‘ 2
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nor were the DOJ regulations [ollowed, and nor will this matter be addressed. I believe that
response to be insincere.

The response states there was no basis for my assertions because I did not provide evidence that
AG Barr had a “familial” or “friendship™ relationship with Caterpillar Inc. The response
dismissed the fact that AG Barr had a former attorney-client relationship with Caterpillar Inc., as
apparently not relevant to the issue of conflicts-of-interest. This was surprising because one of
the most common concerns regarding conflicts attorneys likely have upon entering the DOJ are
the attorney-client relationships they had in private practice. A reasonable interpretation of this
response is that DOJ programs, policies and procedures permit side-switching by the highest law
enforcement officer in the nation. Surely this cannot be the intended outcome.

Upon more research, I found overwhelming support in the Rules of Professional Conduct and the
federal case law that side-switching, even on matters of far less importance than here, is an
incurable conflict of interest that cannot be waived." Permanent recusal with effective screening
measures are required. This is why Bar Association ethics attorneys with whom I have discussed
side-switching matters have indicated. “That is a conflict-of-interest.” So, I submitted another
complaint to the OPR including my additional rescarch.” While I am hopeful that the OPR will
require and ensure compliance with all relevant laws through a permanent recusal and screening
measures, | have deep concerns given the manner of the response I received and its substance.

Given what has transpired I am calling on the Office of Inspector General (OIG) to investigate
how and why DOJ programs, policies and procedures allowed the current situation to come about
and, based on the response I received, why this situation is being perpetuated when presented
with a reasonable inquiry regarding its propriety.

[ believe there to be serious questions about the DOJ programs, policies and procedures that the
OIG should investigate. | propose you consider the following in your investigation.

e Aren't former client matters with the DOJ the most apparent and potentially damaging conflicts-
ol-interest?
o Are there programs, policies and procedures for disclosing former clients w hom an incoming
attorney represented in ongoing DOJ matters to identify conflicts?
o Were these programs, policies and procedures followed?
For example. AG Barr was apparently aware of un-waivable conflicts-of-interest
regarding Caterpillar Inc."
28 C.F.R. § 45.2(b) requires recusal and reporting.
e  Should there have been fallow-up on AG Barr’s written comments 1o the Senate stating it's likely
his representation of Caterpillar Inc. will present conflicts-of-interest and he knows certain
conflicts cannot be waived?' Why didn’t the notation of “un-waivable conflict-of-interest”

discussion and relevant authority supporting these statements and related issues.

§ See the letter dated April 9. 2019 (copy attached). for a detailed discussion and relevant authority supporting these
statements and related issues

? See the letter dated April 9, 2019 (copy attached).

10 hupsi//www. judiciary .scn;uc.f_'m."imm'mcdi:u’dm:.’I!nn’!fi.llll{ﬁ&nses"/n:fhu"xh'_’(l\\'hitchnuse%](l()FRs.ndf (sce
Questions #55)

! ]htlns:!/\\-\\'w.iudici:1ry.scnalc.mwlimohncdia!dcc!li::rr%'.il][{usm:nscs"‘»‘a?.ﬂm“/ézi)\.\‘hilchmlse".-hZO()I:Rs.pdf (see
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initiate inquiry?

e Why is there no mention of “un-waivable conflicts-of-interest” regarding Caterpillar Inc. in the
Ethics Agreement submitted to Office of Government Ethics by the Justice Management
Division?

e Why does the Ethics Agreement focus on every possible financial interest, but makes no mention
of the one noted “un-waivable conflict-of-interest™?

e How and why did DOJ programs, policies and procedures allow for an absolute, incurable
conflict-of-interest to go undetected?

e Shouldn’t DOJ programs, policies and procedures protect incoming attorneys like AG Barr and
former clients from this very situation?

Should AG Barr resign his position as Attorney General of the United States?
Should AG Barr permanently recuse himself from participation in the Caterpillar investigation
and the Deputy AG appoint a Special Counsel?'?

e Should AG Barr permanently recuse himself from participation in the Caterpillar investigation
and the DOJ immediately implements effective screening measures for the AG and any other
appropriate personnel?

e [sthe Justice Department sanctioning an apparent conflict-of-interest and creating at the very least
an appearance of impropriety?

How does this situation promote overall DOJ Policy? It seems the DOJ has everything to lose,
and nothing to gain, from this situation. What value or benefit does the DOJ gain from AG Barr’s
involvement? Quite honestly, it is simply unfair for the DOJ programs, policies and procedures
to put AG Barr or any attorney, and former clients, in this position. His actual or even perceived
possible participation or involvement contradicts DOJ norms and puts the government’s
investigation at risk of Caterpillar claiming it is “fainfed”. This situation contradicts federal
case law, statutes, and regulations. It contradicts the Rules of Professional Conduct. It contradicts
Justice Department norms. It condones and permits a non-waivable conflict-of-interest; and
creates the appearance of either unfairness or favoritism toward Caterpillar Inc.

How can DOJ programs, policies and procedures not lead to what should be a routine recusal and
implementation of effective screening procedures when doing so creates no harm to anyone, and
a positive outcome for everyone, including AG Barr and Caterpillar Inc.

Questions #55)

12 See 28 CFR §600.1. A Special Counsel is appropriate because: there is already a criminal investigation underway;
the AG has a conflict-of-interest; and it is always in the public interest (and legally required) for the Justice Department
to avoid even the appearance of impropriety to maintain the public trust. Since effective screening measures are
required here for an effective recusal of the AG and such measures were not deployed promptly, the disqualification
could be imputed beyond the AG to other high-level DOJ officials. (“The screen must be erected promptly. See
Analytica, Inc. v. NPD Research Inc., 708 F.2d 1263, 1267-68 (7th Cir. 1983) ("[I]t was not enough that the lawyer
'did not disclose to any person associated with the firm any information . . . on any matter relevant to this litigation,’
for 'no specific institutional mechanisms were in place to insure that information was not shared, even if inadvertently,’
until the disqualification motion was filed—months after the lawyer had joined the firm."); see also United States v.
Goot, 894 F.2d 231, 235 (7th Cir. 1990) ("The predominant theme running through this court's prior decisions is that
disqualification is required when screening devices were not employed or were not timely employed.") (emphasis
added); Atasi Corp. v. Seagate Tech., 847 F.2d 826, 831 (Fed. Cir. 1988) (presumption of shared confidences was not
clearly overcome because oral screening measures were not timely employed or adequately communicated); Cobb
Publ’g, Inc. v. Hearst Corp., 907 F. Supp. 1038 (E.D. Mich. 1995) (delay of 11 or 18 days in setting up ethical wall is
too long).”)

4
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- Recusal with effective screening procedures

o Safeguards AG Barr’s former client, thereby protecting him.
o Eliminates the appearance of a conflict-of-interest, bias, unfairness, etc.
o Complies with the Rules of Professional Conduct, and federal law & regulation.
o Eliminates a patent conflict-of-interest.
o Is consistent with AG Barr's written comments to the Senate.
- Non-recusal
o Puts everyone involved at-risk.
o Could taint a 4-year multi-agency investigation.
o Condones a patent conflict-of-interest, setting a terrible precedent.
o Creates the appearance of a conflict-of-interest, which is prohibited by all relevant

authority.

There are many good people involved here. Why have the DOJ programs. policies and procedures
not prevented this situation nor addressed it in hind-sight? I you have any question please contact

me.

DOJ-20-1871-H-000010



(D)(6): (B)THC)

June 14, 2019

Robin C. Ashton, Counsel Corey R. Amundson, Director & Chief Counsel
U.S. Department of Justice U.S. Department of Justice
Office of Professional Responsibility Office of Professional Responsibility
950 Pennsylvania Ave., NW 950 Pennsylvania Ave., NW
Suite 3529 Suite 3529
Washington, DC 20530 Washington, DC 20530
Email: robin.c.ashton@opr.usdoj.gov Email: corey.r.amundson@opr.usdoj.gov
cc: Richard E. Zuckerman, Principal The Honorable Sheldon Whitehouse
Deputy Assistant Attorney General U.S. Senator for Rhode Island
U.S. Department of Justice Hart Senate Office Bldg., Rm 530
Tax Division Washington, D.C. 20510
950 Pennsylvania Ave., NW
Washington, D.C. 20530-0001
SR Federal Deposit Insurance Corp.
Assistant United States Attorney Special Agent, |(D)(5); ONTHC)
201 S. Vine Street FDIC-0OIG
Suite 226 300 S. Riverside Plaza — Suite 1700
Urbana, IL 61802 Chicago, 11 60606
(D)(6); (B)(THC)

Email: william.j.birney(@opr.usdoj.gcov  Email: jacqueline.t.robertson@opr.usdoj.gov
jeffrey.ragsdale@usdoj.gov

COMPLAINT

Federal Case Law & DOJ Re s regarding side-switching
require AG Barr to Qermanem!z recuse himself specifically from the investigation of Caterpillar Inc. with
screening measures implemented to ensure the recusal is effective.

AG Barr is NOT compliant with required ethical standards.

Dear Sir or Madam:

With all due respect, the OPR has not addressed this allegation which was presented in my letters dated February
15th! and April 10th? of 2019. It is logical that to address this allegation the OPR must address side-switching
and the relevant Rules of Professional Responsibility, Federal Case Law & DOJ Regulations. Relying on
documents that did not address, mention or discuss my allegation to come to a conclusion about my allegation
is simply not logical, at best. This is a renewed Complaint. Again, with all due respect, please address this
allegation. The public’s confidence in the Department of Justice cannot be sustained if the AG does not comply
with the same ethical standards required of and routinely followed by all rank-and-file attorneys at the DOJ. A
significant federal investigation is needlessly being put at-risk and subjected to the claim of “taint” due to the

! See letter dated February 15, 2019 (copy attached), incorporated herein by reference.
2 See letter dated April 10, 2019 (copy attached), incorporated herein by reference.
1
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.

absence of AG Barr’s permanent recusal specifically from the Caterpillar Inc. investigation, with screening
measures to ensure the recusal is effective.

This is not a heavy lift. This issue arises regularly within the DOJ as new attorneys join and leave government
service, to and from private practice. If a local attorney was defending someone who is being investigated by
the DOJ, and then goes to work for the DOJ, I have every confidence that the local U.S. Attorney would require
the incoming attorney to recuse him or herself from the investigation of their former client with screening
measures to ensure there is no participation by the incoming attorney in that investigation. This protects the DOJ,
the investigation, the incoming attorney, and the party being investigated. The local U.S. Attorney would do
this to comply with the specific Rules of Professional Responsibility, Federal Case Law & DOJ Regulations
regarding side-switching. The only difference in this case is the incoming attorney is the Attorney General of
the United States. However, the Attorney General is subject to the same exact ethical standards, and should be
held to an even higher standard given his position to avoid any appearance of impropriety.

Why doesn’t the AG have to comply with_Rules of Professional Responsibility, Federal Case Law & DOJ
Regulations regarding side-switching? Why won’t the OPR respond to my specific allegation? Compliance with
the Rules of Professional Responsibility, Federal Case Law & DOJ Regulations is NOT optional. This authority
requires a permanent recusal specifically from the Caterpillar Inc. investigation with screening measures that
ensure the recusal is effective. This should have been done upon AG Barr’s swearing in. Is this not standard
procedure throughout the Justice Department?

Allegation

The Rules of Professional Responsibility. Federal Case Law & DOJ Regulations regarding side-switching
require AG Barr to permanently recuse himself specifically from the investigation of Caterpillar Inc. with
screening measures implemented to ensure the recusal is effective.

AG Barr is NOT compliant with required ethical standards.

This allegation is specific to side-switching which is a patent conflict of interest that CANNOT be waived.? 1
submitted a 13-page analysis of side-switching and the relevant ethical standards in my letter dated April 10,
2019.* The OPR Response has been to simply ignore this allegation. I address the OPR Response dated May
6. 2019, below.

The OPR relies on AG Barr’s Ethics Agreement/financial disclosure report to conclude that AG
Barr does not have to recuse himself from the investigation of Caterpillar Inc.
However, that document has NOTHING to do with the Rules of Professional Responsibility,
Federal Case Law & DOJ Regulations regarding side-switching.

How can an opinion from the Justice and Management Division (JMD) that AG Barr has no financial conflicts-
of-interest justify side-switching that is strictly prohibited? The OPR Response email dated May 6, 2019,° has
three paragraphs. The first paragraph restates a portion of AG Barr’s Ethics Agreement. The second paragraph
paraphrases the first paragraph, and then states:

? See letter dated April 10, 2019 (copy attached).
4 These ethical standards and authorities were analyzed in great detail in my letter dated April 10, 2019 (copy attached).
3 See email dated May 6, 2019 (copy attached).
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“The Justice and Management Division (JMD) conducted a thorough review of Mr. Barr’s financial
disclosure report and concluded that ‘the report presents no conflict of interest under applicable law and
regulations.” Based on the foregoing [a finding of no financial conflicts-of-interest], OPR concluded that
contrary to your allegations [regarding conflicts-of-interest due to side-switching], Atforney General Barr was
not ‘in violation of Department of Justice (DOJ) rules and regulations for not recusing himself from the
investigation of Caterpillar Inc.’” [comments added]

“Mr. Barr’s financial disclosure report” was submitted by the JMD to the Director of the Office of Government
Ethics in a letter dated January 11, 2019,° (a.k.a. AG Barr’s Ethics Agreement). This Ethics Agreement is
required to comply with Title I of the Ethics in Government Act of 1978. Title I requires certain financial
disclosures to ensure certain government employees do not have financial conflicts-of-interest. Title I is limited
to financial conflicts-of-interest. Title I has NOTHING to do with the Rules of Professional Responsibility,
Federal Case Law & DOJ Regulations regarding side-switching. It is a financial disclosure law.

This Ethics Agreement does not mention, raise, address or opine on the conflict-of-interest created by AG Barr’s
side-switching. It does not mention, raise, address or opine on the relevant Rules of Professional Responsibility.
Federal Case Law & DOJ Regulations regarding side-switching that require a permanent recusal specific to the
investigation of Caterpillar Inc. with screening measures that ensure an effective recusal.

Thus, how can the OPR rely on “Mr. Barr’s financial disclosure report”/Ethics Agreement to conclude that AG
Barr’s side-switching does not violate the relevant Rules of Professional Responsibility, Federal Case Law &

DO.J Regulations when that document does not address this?’

A permanent recusal specifically from the investigation of Caterpillar Inc. with screening measures
that ensure an effective recusal is required by the Rules of Professional Responsibility, Federal
Case Law & DOJ Regulations relevant to side-switching. An indirect recusal from matters in which
“Caterpillar is represented by Kirkland & Ellis” is NOT compliant.

To recuse oneself means “to disqualify (oneself)...in a particular case broadly: to remove (oneself) from
participation to avoid a conflict of interest.”® Disqualify means one is “ineligible...because of violations of the
rules”.’ So recusal means one removes themselves broadly from participation in a particular case because they
are ineligible due to some violation of rules. A recusal is not a partial removal that allows for some participation
in the particular case. A recusal is not an indirect removal that may allow for any possible subsequent
participation in the particular case. A recusal due to side-switching must be a complete, total disqualification.'’

Side-switching is a patent conflict-of-interest violating federal, state and District of Colombia ethical standards

6 Ethics Agreement letter from JMD to the U.S. Office of Government Ethics, dated January 11, 2019. This report is primarily, if not
totally, focused on potential financial conflicts of interest. It does not raise, mention or opine on side-switching or the Rules of
Professional Responsibility, Federal Case Law & DOJ Regulations.

7 Furthermore, the OPR Response mentions the short recusal period that is in the Ethics Agreement/financial disclosure report as if it
is relevant. It is not. And it provides for AG Barr’s participation in recused matters if he first gets approval. Side-switching requires a

complete, absolute recusal and disqualification from any participation in the matter - period. See letter dated April 10, 2019 (copy
attached).

8 https://www.merriam-webster.com/dictionary/recuse
9 hitps://www.merriam-webster.com/dictionary/disqualify
10 See letter dated April 10, 2019 (copy attached).
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that is NOT waivable.!' However, public policy is served by private attorney’s entering government service.
This is why the Rules of Professional Responsibility, Federal Case Law & DOJ Regulations strictly prohibit
side-switching, but not the movement of attorneys into government service, if there is a permanent recusal
specific to the matter in question with screening measures to ensure the recusal is effective. These requirements,
when effectively implemented, negate the potential for harm caused by side-switching. AG Barr is not prohibited
from being Attorney General. However, AG Barr is required by the Rules of Professional Responsibility, Federal
Case Law & DOJ Regulations to permanently recuse himself specifically from the investigation of Caterpillar
Inc. and the implementation of screening measures that ensure his recusal is effective.

The third paragraph of the OPR Response email dated May 6, 2019,'? states:

“Nothing...persuades us to alter our conclusion that Attorney General Barr has acted, and continues to
act, in strict compliance with applicable rules and regulations governing his participation in any matter
in which Caterpillar is represented by Kirkland & Ellis. Moreover, ...we were advised that he has formally

recused himself from any matter in which Kirkland & Ellis represents a party, which includes the criminal

tax investigation in which the firm represents Caterpillar.” (emphasis added)

The responses states that AG Barr has recused himself from any matter in which “Kirkland & Ellis represents a
party”, as if this meets the required ethical standard.'® It does NOT meet the required ethical standard. The Rules
of Professional Responsibility, Federal Case Law & DOJ Regulations regarding side-switching require that AG
Barr permanently recuse himself specifically from the investigation of Caterpillar Inc., and put in place
screening measures that ensure the recusal is effective. AG Barr is obligated to permanently recuse himself
specifically from the investigation of Caterpillar Inc. and have the DOJ implement screening measures that
ensure his recusal is effective. Recall, side-switching is a non-waivable conflict-of-interest.'* This obligation
cannot be fulfilled indirectly in a manner that enables Caterpillar to simply hire new counsel and the recusal
becomes meaningless. Caterpillar has had several notable law firms previously defending it in this matter, but
personally sought out Mr. Barr to defend it'> after multiple federal agencies publicly executed search warrants
at company headquarters and data centers.'® Caterpillar did not seek out Kirkland & Ellis,'” it sought out Mr.
Barr. AG Barr engaged in the most direct form of side-switching and, therefore, is obligated to permanently
recuse himself specifically from the investigation of Caterpillar Inc. and have the DOJ implement screening
measures that ensure his recusal is effective.

In addition, Kirkland & Ellis has a significant conflict-of-interest in the Caterpillar investigation which makes it

' See letter dated April 10, 2019 (copy attached).

12 See letter dated May 6, 2019 (copy attached).
13 Oddly this raises the question as to why AG Barr recently recused himself for something when the OPR has concluded he was not
in violation of any rules and, thus, had no reason to recuse. Presumably the OPR had informed AG Barr that he was not in violation of
any rules. So why would recusal even enter his mind, particularly when he is dealing with all the matters related to the President
including Congressional subpoenas for his testimony and threats of contempt. Under these circumstances how could this issue have
gotten to his desk.

14 See letter dated April 10, 2019 (copy attached).

15 See hitps://www.caterpillar.com/en/news/corporate-press-releases/h/new-caterpillar-ceo-asks-former-us-attorney-general-to-assess-

and-help-address-ongoing-government-investigation.html . Only later did Mr. Barr associate himself with Kirkland & Ellis.

16 See https://www .forbes.com/sites/antoinegara/2017/03/02/caterpillars-headquarters-raided-by-federal-authorities-including-doi-

and-irs/#33a4e¢3976f3a and https://www.nytimes.com/2017/03/02/business/caterpillar-raid-tax-practices.html and

hitps://www.chicagotribune.com/business/ct-law-enforcement-search-caterpillar-0303-biz-20170302-story.html .

17 See https://www.forbes.com/sites/antoinegara/2017/03/02/caterpillars-headquarters-raided-by-federal-authorities-including-doj-

and-irs/#33a4e3976f3a and https://www.nytimes.com/2017/03/02/business/caterpillar-raid-tax-practices.html and

https://www.chicagotribune.com/business/ct-law-enforcement-search-caterpillar-0303-biz-20170302-story.html .
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likely it will not be able to continue representing Caterpillar. Kirkland & Ellis previously represented
PriceWaterhouseCoopers (PwC) in a Sarbanes-Oxley lawsuit against Caterpillar Inc. pertaining to the particular
tax matter being criminally investigated by the DOJ.!® Kirkland & Ellis has represented PwC in many matters
and does so on a continual basis.!” PwC is Caterpillar’s public auditor and the primary architect, implementer
and overseer of the tax matter that is the subject of the investigation.?’ The interests of PwC and Caterpillar Inc.
are directly adverse to one another in this matter. This conflict of interest was and is public knowledge.'

AG Barr’s written testimony to the Senate is consistent with my allegation.
My allegation only demands that he comply with his written commitment to the Senate.

On January 15 & 16, 2019, Mr. Barr testified before the Senate Judiciary Committee. Mr. Barr was sent written
questions by members of the Senate following his testimony which he answered.?

(Q) “Will you commit to recusing yourself from any matters relating to Caterpillar?”

(A) “It is likely that my representation of Caterpillar will present conflicts, and it is my understanding

that certain types of conflicts cannot be waived. If confirmed, I commit to following all applicable laws,
regulations, and rules with respect to my prior representation of Caterpillar and, if necessary, recusing
from any matters relating to the company.” (emphasis added)

(Q) “While representing Caterpillar, did you take any formal or informal actions to challenge the basis for
the search warrants executed by the government or to challenge the documents collected during the
search?” '

(A) “Other than information that is publicly available, I am unable to provide further details regarding the
nature and specifics of my work for Caterpillar due to the applicable privileges and confidentiality
obligations.”??

Side-switching is perhaps the most egregious conflict-of-interest there is.>* I will no longer defend you and
instead will join the prosecution of your case,” is simply untenable. The entire basis for our adversary legal system
crumbles if side-switching were to be allowed without proper recusals, which is why the Rules of Professional
Responsibility, Federal Case Law & DOJ Regulations strictly forbid it.>> When answering these questions from
the Senate, it is apparent Mr. Barr knew what side-switching is and knew it is NOT waivable. He specifically told
the Senate he would follow all laws, regulations and rules, and if they require, he would recuse himself from “any

18 Schlicksup vs. Caterpillar, Inc., PACER case No. 09-cv-1208. U.S. District Court, C.D. Illinois, Peoria Division, document #92,
appearance of counsel filed Monday, 16 May, 2011. Mark Nomellini of Kirkland & Ellis appearing on behalf of
PricewaterhouseCoopers LLP.

19 See https://www kirkland.com/lawvers/b/becker-whitney-| and https://www.law.com/therecorder/almID/1202758297218/Kirkland-
amp-Ellis-to-Defend-PricewaterhouseCoopers-in-Discrimination-Suit/?slreturn=20190109163554 and

https://www leagle.com/decision/infdco20170505a48 .

20 gee https://www.pjstar.com/news/20170320/firm-retained-by-caterpillar-after-raids-has-links-to-tax-strategy

21 See hitps://www.pjstar.com/news/20170320/firm-retained-by-caterpillar-after-raids-has-links-to-tax-strategy
pitps://www.judiciary.senate.gov/imo/media/doc/Barr%20R esponses%2010%20 W hitehouse%20QFRs.pdf (see Questions #55)

23 How can the interactions an attorney has with law enforcement be privileged or confidential with regard to his client as the interaction
is with a third-party?

24 See letter dated April 10, 2019 (copy attached).

25 See letter dated April 10, 2019 (copy attached).
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matters relating to the company " (Caterpillar Inc.) He did not commit to recusing himself from matters in which
Kirkland & Ellis is representing a party. He committed to recusing himself from any matters relating to
Caterpillar Inc., which is even broader than recusing himself from the specific investigation of Caterpillar Inc.

The Rules of Professional Responsibility, Federal Case LW & DOJ Regulations regarding side-switching require

that AG Barr permanently recuse himself specifically from the investigation of Caterpillar Inc., and put in place
screening measures that ensure the recusal is effective. He must do so now.

Conclusion

e The OPR has not challenged that Mr. Barr’s employment as AG constitutes side-switching in relation to
the DOJ investigation of Caterpillar Inc. who he was previously defending in the same investigation.

e The OPR has not challenged that AG Barr is subject to and required to follow Rules of Professional
Responsibility, Federal Case Law & DOJ Regulations relevant to side-switching.

e The OPR has not challenged that the Rules of Professional Responsibility, Federal Case Law & DOJ
Regulations require a permanent recusal, specifically from the Caterpillar Inc. investigation with
screening measures to ensure the recusal is effective.

e The OPR has refused to mention, address or discuss side-switching and the relevant Rules of Professional
Responsibility, Federal Case Law & DOJ Regulations.

In fact, in both responses the Office of Professional Responsibility has not mentioned the words “Rules of
Professional Responsibility” or “side-switching”, which are the very basis of my allegations. I believe reasonable
persons will conclude from the OPR responses that it has not considered the “Rules of Professional
Responsibility” or “side-switching” and, therefore, the OPR has not addressed my allegation. I do not believe it
is optional for the OPR to address my allegation.

First, I was told in the OPR response dated March 8, 2019 that conflicts-of-interest are limited only to those
relationships that constitute a “friendship” or “familial relationship”.?” Then I was told in the OPR Response email
dated May 6, 2019,2® that OPR concluded that AG Barr did not have to recuse himself for side-switching, the
most egregious conflict-of-interest, because the JMD found that AG Barr had no financial conflicts-of-interest.”
And also, that AG Barr decided to recuse himself ** even though the OPR concluded he didn’t need to.

I am a bit dismayed at the apparent resistance to apply common, routine, yet very significant, ethical standards to
the Attorney General, and the accompanying obfuscation and dismissiveness. This is particularly true given the
importance of the issue to the DOJ in avoiding the appearance of impropriety, the nature of this particular
investigation, the obvious conflict-of-interest, and the simple remedy. What I am asking for is the minimum
response to contain the damage caused by side-switching, which will avoid a serious ethical violation, not do
harm to or burden anyone, and preserve the notion in the minds of the public that the DOJ avoids even the
appearance of impropriety. The Courts do not tolerate delays in implementing screening measures. Doing so will

26 See email dated March 8, 201. (copy attached).

27 This reasoning would mean that no other types of relationships can create a conflict-of-interest. This reasoning is contrary to the
Rules of Professional Conduct; federal case law, statutes and regulations; and the DOJ’s internal information published as guidance
for its attorneys regarding conflicts. Plausible?

28 See email dated May 6, 2019 (copy attached).

29 How can the lack of financial conflicts-of-interest justify a defense attorney becoming the prosecutor in the same matter (i.e. side-
switching)? Plausible?

30 The recusal is inadequate as discussed above.
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avoid less simple measures.

If the OPR believes that my allegations are unfounded based upon the application of the Rules of Professional
Responsibility, Federal Case Law & DOJ Regulations regarding side- nwrghmg by the U. S Attorney Gene l;
then please explain why my allegations are unfounded based upon the 1
Federal Case Law & DOJ Regulations regarding side-switching. | believe this to be a fair request. Everyone wms
and no one loses by doing what is required in a case of side-switching.
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February 13, 2019

Robin C. Ashton, Counsel

LES, Department of Justice

Office of Professional Responsibility -
O30 Pennsylvania Ave., NW

Suite 3529

Washington. DC 20530

Michuel E. Horrow iz, Inspector Gieneral
.S, Department of Justice

Olfice of the Inspector General

930 Pennsyivamia Ave,, N\

Suite 4700

Washington, D, €. 20530-0001

Coarey R Amundson, Divector & Chicel Counsel

L., Department of Justice

Office of Professional Responsibility
D30 Pennsyvivimia Ave., NW

Suite 3529

Washingion, X 20530

Jonathan M. Malis, General Counsed

LS. Department ol Justice

Offiee ol the lnspector General

Ofliee of the Geacral Counscel

930 Pennsylvania Ave., NW. Room 4726
Washingion, D.C. 20530

The Honorithle Sheldon Whitchouse
U8, Senator Tor Rhode Isloand

Hart Senate Oiliee Blde.. Rm 330
Washington, D.C, 20500

¢ Richard E. Zuckerman, Principal
Deputy Assistant Atiomey General
LS. Department o dustice
Tax Division
G300 Ponnsylvama Ave. NW
Washington, D.C. 20350-0001
Federal Deposit_insuranee Corp.
Speeinl Avent,
FOIC-01G

} Assistamt United States Attorney
201 8. Vine Stret

Suite 226 008, Riverside Plsa — Suite 1700
Ulrhana, 1L 61802 Chicago, 1 o006

COMPLAINT

Willinm Baer is legally requived to vecuse himsell fram ihe invesiigation of Caterpillar
Inc.

Dear Sir Madanm:

of Inspecior General (O1G calling on vour Offiees o promptly conduct an investigation into
whether Attorney General Willim Bair is i violaon of Department of Justice (DOJ) rules

4

i

)

{ Fam filing this complaint with the Ofiice of Professional Responsibility (OPRy and the Cllice
and regulitions tor not recusing himsell from the investization of Caterpillar Inc. He was asked
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by the Senate i writien gquestions to contin his recasal, but he did noteven though he noted
there is likely 1o be contlives regarding this matter, and thin certain contlicis cannot be waived.
This is one of those contlicts, He was required to report the matter and ] attendant facts and
circumstanees® to the OPR, but there is no indication he has done so. Instead, he has provided
vague promises o recuse himsell from former client maners Tor ¢ shove peviod of time and
firblerse all verlos vand ressalitionss . vet ihe rules and regulations requive his recusal which he did
not provide o the Senate. Caterpillr hie, is his only former client maiter” and ot the center of
the investigation, which is Lareer than sy reported case of this kind.?

To put this in the broader context ol Attorney General Barr's confirnation. there was much
said about him recusing himsel!” from the mvestigadions of President Trump. Imagine if
President Tramp had nominated Rudy Gicliant for Avtorney General, Would Gieliani have 1o
recuse himscll because he was defense counsel for ihe President in the mvestigation?”?
Giuliani™s relationship with President Trunip as hus Lvever s by delinition, aad by faw. more
partial than Jelt Sessions relatonship with President Trump as a political advisor. In the
Caterpillar Inc. case, having their defense law ver appuoinied ss Atorney General is tantunount
w0 President Tramp appointing Giuliani s Attorney General in s case. A faw yer’s obligation
w his client includes ol partiality s ongoing oblizations w the client even atter the
representation hus ended.

When the defense attorney i erimingl case beconies top prosceator overseeing the case. there

ix it conthict.

On January 8, 20015, the LS. Attormey's Offiee for the Central Distriet of Hlinois issued € irund
Jury Subpoenas to Caterpillar Ine. commiencing a crimingl im estigaiion.” This investigation
led 0 the production o evidence, expert opinions.” wnd circumstances tiat supported the
issuance of search warrants tor  highly publicized mulii-agencey raid by over 100 Special
Agents. On March 2. 2007, the FDIC, IRS. & Depariment of Comimeree ronded Caterpillar

! hutps. wa s gudierars sensie. govimo medivdnciHor o Hiltesponaes” o 20007 DW hitehonse” ANOFERs pf (s
Chrestions #53]
=28 CFR & 48 2undain

T Puater statedd i Dis Senaie lestioons fad one Client, Caterptilar e, s the only somtoe ol Tegal fees
oy on ts finsneie) diselosire, Filies Avieetment feter o the S OfTice of Government Frhivs, dated Januar
11, 2019, with finaacal discloson:

https:rexipps 2 oue wuv/ 20 Mresiden nsi/-A DSTI79A AN FAS SRS T00ZESCEL SETLE e 22 0W illiam®h 2
0.2 s20%200nalEAY20.pd(

. Caterpillar ius dixelosed indis Posis 1010 800 several sens that the RS s assessed B2 billwon o additional 1ax

¢ hweart of the

only tor the vears 20072002, et it continues b repod s federed s wang schwme at
- Forall vears involved the s stiount eceeds 85 bitlon throueh 2017, and exceads 510 billion i1 vou

ttes arnd interes:

T see page 27 of Caterpithr Al Report for pear anded December 500 2004

hupsfwaww seecov/ Archivesiediarsdai | E2 3000000 1820100006 e 10-kx 123120048 e See ol
Bupwww efocon/in 20 1502 featerpillur-dise losesernd- farv-probe’

" htips v pvtimes. com? 201 703/07 Anpness eaterpri o - Brapd il B spert soiness report sistes,
=Caterpilliar did nat comply sith cither Vo5 tas s or LS fnanetal reporting sules. 1 beliesve the company 's
noneomplianes with theae toles vt delibe

I e

nclude p

o priveands with the tenton o meiniamning o higher shire price

s waere imnndule
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e s global headquarters and data centers, Immediagely 1ollowing the mid, C:ll:.'l‘['.li”;!l' Ine."s
CEO peesonally asked Nr. Baer o provide lesal represcatation regarding the matier,” Mr. Bar
then associated himsell with the Taw fiem Kirkland & Ellis. My, Baee has personally been paid
signiticant sums for this representation which exceed S1.2 million for 201s slone.

Your nvestigation should take into gecount the contiict ol interest ereated by Mre. Bans
cmployment by Nirkland & EHHS" which routinely  represents Price WaterhouseCoopers
(PwC) " PaowC s Carerpillar’s public audiior and the primary architect, implementer and
overseer of the tax scheme that is the subjeet of the investization.'t Kirkland & Ellis entered
its appearance’ as the attomey for Put e Sarbanes-Oxdey Tawsnit against Caterpillar ne.
pertaining to this particular ws matter, The interests of PywC and Caterpillar Inc. are directly
adverse o ong anather in this matter. This contlict of mierest was and s public knowledge

I warranied by the results of OPR™s and OGS investigatons, the OPR and O1G should issue
public findings thai Atorney General Barr is violting DOJ regulations and that he is required
by DOJ regulations to recuse himsell ™ peomaent ™ from all musiers regarding Caterpillar Inc.,
and front any consideration and decisions dealing with these muters.

OPR has jurisdiction 1o investigate alicastions of professional misconduct against attorneys of
the Department of Justice that relate o the exercise of their anthority 1o investigate, litigate oF
provide legal adviee.” The OGS mission also includes the detection and deierrence of

misconduct by DOJ personnel. I is clear, s well, i this jurisdiction und responsibility
inchedes investigting Attorney Guenerad Bare and any apparent viokation of DOJ regalations
by him. [n 20017, in response to i complnt flad by Democriey 21 then Asomey Gen eral Jefl’
Sessions recused himselion the advice of the QPR In 198E OPRL in response wmpidml
filed by Common Cause, exercised its furisdiciion to investigate Edwin Meese o determinge iff

s“ ptps - rwswow torhes com/aiiessaiionesare 200 T eae spseracded-bs - federsl-authorities-
welugline=dog-and-us# 3 3nde3V7650 amd hupsy www i tines com? "lll TAGA husmess caterpillr-raid-tas-
practices lum| and hiypswonw chicapotribune comBisimessiel-low -enhucenent e h-caterpille-41 303 -hiz-
20070302 -stewy bl .

* Sev hips s emerpillur sonsenmpwscorpuate-presserehemas e s - cerpillineceo-. Slos-forrer-ts - atlormes -
ssesc-md-help-addres-ungoina-gnyemment -nvestivation himl

paticd e nadary by thas fires See paged of
or 2400 2008,

L1] " .y . s v
Winle Mr. Barr deseribes s relationshapowah Kk Gosd & Bl bie
Nominee Repert, Public Financa: EApIe

See g bk Ll comawoy eoy v bech er-wiiniies -
Iyttpys =/ s Lawe LﬂmilIn.-n...:mlua'nlml[‘hIlli"ﬁh"'l?"lxihnkhlrul-. w1 Hs-to=De tend- gl ol -
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he had vielated admisirative tales and provisions of the Code of Ethies [or Government
Serviee that barred executive braneh officinls from wsing thewr public positions for private
gain. OPR found that Neese us Attorney General had viokied these rules as they applied 10
Justice Department officials.”

Mr. Barre has staned the follonwing with resd o the current natter. And although he his
committed o some limited recwal for g short period of time which is subject o waiver, he
would not commit to Senaie guestions asking specitically for his recusal in this specilic matier
as required by the DO pesulations and explamed below,

On Junuary L1, 2009, M, B submitied his Ethies Agreement w o letter o the ULS,
Office of Govermment Ethies.™ He comnutted that upon confirmation he "will resign

(rom his position with the kw G Rickland & Elfis 1 LR He also commitied that:

. “Fora period of aie year after his resignation, he will not participaie personally
and substanuially w
knows the fiem s« party or represenis o party. unless he s first authorized 1o

dictlar nuitier intalving specific parties in which he

participate. pusstin to 5 € FIL See, 2633502y ! temphasis added)

2. “He will oot panticipate personally and substantially inoany pusticular matier
mvolving specttic parties i which he knows ihat a tormer client is 1 party or
represents i oty foe st perfod of oae vear after hie last provided service o that
clivat, unless hie is st authorized o participate,. pursimi o5 CERL See
26355302017 (emphasis added) and

“l (M Buery agree W comply witly il corgdici b micrest_siatides i

fad

reenlations. . " pemphasis added)

On January 15 & T, 2019, e, Barr testitied betore the Seme Judiciary Committee. My

Barr was sent Writiva guestions by semibers of the Sante following his testimony.™

() Wil sou commit o recusmg soursell from asy matiens rwelating o

Caterpilla?™

(A =T is likely that s pepresentation of Caierpitlar will present condlicis. aind
it is my understanding that eertain types of conflicts cannot be waived. It

7o\ lewse's Departiient Probes o™ Vew Yool Times Vews Serviee Ouls 20, THS8),

s uatice Departmem Rips Necsel™ Mo P Bratosap )l T8, 1980

™ Eihics Agreement letter to the 178 Ofice of Govenmment Fibiessdated L Pl 201y

lttps:extapns? vee o 20 L Presiden nsDACDRTITURAD PRS2 AHAX L2 FEACEFAE T D " J0W i inn e 2
0% 2005200l EA Y20 pdl .

* Ehics Agreentent fetter to the FUS0 OMiee of G ermsent Dibies, slated January 11 201, piere

1
=1 Brhies Agrecment letter t e 1S Oftee of Casenmient Fines, dated e 11 M pake 2

Ethies Agrecment fetter to the 1500 e of Cavernient Diloes dated By 11, 2009, paee 2

Y Erhies Agresmant feter o the S Ofiee of Gosernment | thivs, dated Banuary 11 2010, Npiinee Stisenien
attachied tothe detter,

'[llllps_“u ww Juecrars senite sov/me el idoge Ban®s SR ey poes Ty e W Pt hoise T 2 200 RS o (see

uestions #3535
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45.2(b) An employee assigned to or otherwise participating in a criminal investigation

or prosecution who believes that his participation may be prohibited by paragraph (a)
&gggiﬁgiéggggsrw
supervisor at the level of section chief or the equivalent or higher. If the supervisor
gg-vﬂ!ﬂ_ﬁ%gggﬁwnﬂ!&sgn

person or organization described in paragraph (a) of this section, he shall relieve the
%gégﬁggﬂgﬁﬁg
consideration of all the facts and circumstances, that: (emphasis added)
(1) The relationship will not have the effect of rendering the employee’s service
. less than full impartial and professional; and
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i violation of the applicable Deparimenial reaulstion ai 25 CF R § 45260, Atomey General
Barr told the Senate. =l is likely that my vepresentation of Caterpillar will present conflicts, and it
is my understanding that cortain types of contlicts cannot be wahved.” T 1 knows ahere s @
cantlict and he knows it cannot b wived.

We call on OPR and GG 1o andertadoe an i estigation inie the Atornes General's failure o
comply with Departmental resulitions that reguire his recasal from the Depariment™s and other
auenvies, investisation of Caterpill lne T ke cesulis o the dnvestigation show, as we believe.
that Attorney General Barr Bas failed to recuse himselt” rom this matter as required by DO
regtlations. OPR and O1G should make public findines o that effect, impose appropriate sanetions
on Atorney Generad Barr sad ke whates er sdditional steps are required to ensure that all DOJ
sitorneys. including the Aitorney General, comply with Justice Depariment rules.

This is o matter of ureent public importanee tiat is vil woensure ongoing public confidence in
the impartiality and fairmess of the Justice Depaunent, This is an impoitnt matter for the DOT by
all of its published measurements, Thére are fow greater public polivies then the enforcement of
our tax laws,  Withowt revenue to run the govermnent, there can be no government and no
democraey. The precedential impact of this matter i far reaching and dramatic with a material
HILCE PRt Fesenties,
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April 10,2019

To:

Robin C. Ashton, Counsel Corey R. Amundson, Director & Chief Counsel
U.S. Department of Justice LS. Department of Justice

Office of Professional Responsibility Office of Professional Responsibility
950 Pennsylvania Ave., NW 950 Pennsylvania Ave.. NW

Suite 3529 Suite 3529

Washington, DC 20530 Washington, DC 20530

Email: robin.c.ashton@usdoj.gov Email: corey.ramundsoni@usdo.gov
cc:

Richard E. Zuckerman, Principal The Honorable Sheldon Whitehouse
Deputy Assistant Attorney General U.S. Senator for Rhode Island

U.S. Department of Justice Hart Senate Office Bldg., Rm 530
Tax Division Washington, D.C. 20510

950 Pennsylvania Ave.,
NW Washington, D.C. 20530-0001
Email: richard.e.zuckerman@usdoj

Federal Deposi
Assistant United States Attorney Special Agent,
201 S. Vine Street FDIC-0IG  °

Suite 226 300 S. Riverside Plaza — Suite 1700

Urbana, [1. 61802 Chicago. 11 60606

William J. Birney Jacqueline T. Robertson

Deputy Director Program Analyst

Office of Professional Responsibility Office of Professional Responsibility

U.S. Department of Justice U.S. Department of Justice

Email: william.j.birnevi@usdoj.cov Email: jacqueline.t.robertsontopr.usdoj.gov
COMPLAINT

AG Barr is legally required to recuse himself from the investigation of Caterpillar Inc.

The Rules of Professional Conduet, case law, statutes & regulations prohibit his involvement.
Side-switching is a patent conflict-of-interest that is NOT waivable.
Screening measures are required for an effective recusal.

Dear Sir or Madam:

With all due respect; when the defense attorney becomes the top law en forcement officer
overseeing the investigation of that very same case: there is a conflict-of-interest. No situation is
more so. This is commonly referred to in federal case law as “side-switching . Disqualification is
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required when lawyers change sides.! The Rules of Professional Conduct consider this to be a
patent conflict-of-interest that cannot be waived. This is why Bar Association ethics attorneys with
whom I have discussed side-switching matters have indicated. “That is a conllict-of-interest.”

Side-switching violates the core of the attorney-client relationship: the duties of
confidentiality and loyalty, to avoid conflicts-of-interest. The courts do not require that it be proved
the lawyer actually acquired confidential information in the former representation,” or that he
actually disclosed confidential information in the subsequent representation.’ The mere possibility
these duties may be breached is prohibited.* Where there is a substantial relationship between the
subject matter of the former representation and that of a subsequent representation, the latter
representation will be prohibited.’ In this casc it is the exact same matter. For a lawyer to represent
one client today. and the client’s adversary tomorrow in the same matler. creates an unsavory
appearance of conflict of interest that is difficult to dispel in the eyes of the public — or for that
matter the bench and bar.®

In response to my letter to you dated February 135, 2019,” I received an email dated March
8.2019.* The email indicates there has been no recusal, nor will there be, and nor will this matter
be addressed. 1 was surprised the Office of Professional Responsibility (OPR) summarily
dismissed this issue as not warranting an investigation. This response is tantamount to a statement
by the Department of Justice (DOJ) that side-switching by the highest law enforcement officer in
the nation is OK. Surely this cannot be what you intend.

AG Barr states in his written comments to the Senate that it’s likely his representation of
Caterpillar Inc. will present conflicts-of-interest and he knows certain conflicts cannot be waived.”

I Trone v. Smith, 621 F.2d 994, 1001 (9" Cir. 1980),

* The former client need show no more than that the matters embraced within the pending suit wherein his former
attorney appears on behalf of his adversary are substantially related to the matters or cause of action wherein
the attorney previously represented him, the former client. The Court will assume that during the course of
the former representation confidences were disclosed to the attorney bearing on the subject matter of the
representation. TC Theatre Corp. v. Warner Bros. Pictures. 115 F. Supp. 265. 268 (S.D.N.Y. 1933). A
complainant need only show access confidential information and the inference that the lawyer received these
confidences will follow. Brown v. District of Columbia Board of Zoning Adjustment, 486 A.2d 37, 43-44
(D.C. 1984). It matters not whether confidences were in fact imparted to the lawyer by the client. Trone v,
Smith, 621 F.2d 994, 1000 (9" Cir. 1980},

¥ It is not appropriate for the court to inquire into whether actual confidences were disclosed. Analvtica, Inc. v. NPD
Research, lne., 708 F.2d 1263, 1267 (7th Cir. [953). The test does not require the former client to show that
actual confidences were disclosed. Disqualification does not depend upon proof ol the abuse of confidential
information. Trone v. Smith. 621 1.2d 994, 999-1001 (9" Cir. 1950). We agree that when an attorney engages
in a conflict of interest on the same matter, he or she is in a position to act on the confidential information
learned from the relationship with the first client, whether or not that information is actually disclosed or
acted upon in advising the new client. Damron v. Herzog, 67 F.3d 211, 339 (9™ Cir. 1993).

3 Trone v. Smith, 621 F.2d 994999 (9% Cir. 1980). It is the possibility of the breach of confidence, not the fact ol the
breach. that triggers disqualitication.

S Brown v. District of Columbia Board of Zoning Adjustment, 486 A.2d 37, 42 (D.C. 1984).

6 Analviica, Inc. v. NPD Research, Inc.. 708 F.2d 1263, 1269 (7th Cir. 1933).

7 Copy attached.

* Copy attached.

Y htips://www.judiciary senate.eoviimo/media/doc/Bart%20Responses’ 201020 Whitehouse s 200 Rs. pdf (see
Questions #53)
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It would appear he was referring to his side-switching as few conflicts cannot be waived, and side-
switching is one of them. Shouldn’t this issue have been in AG Barr’s Ethics Agreement? Wouldn’t
it be natural for the OPR to follow-up on his written comments to the Senate that are inconsistent
with his Ethics Agreement; and the JMD’s opinion given, on that agreement?

The reasoning stated in the email response'® I received is that a DOJ employee can only
have a conflict-of-interest in the context of a personal relationship that constitutes a “friendship”
or “familial relationship”. Therefore, without evidence of a friendship or familial relationship my
allegations are without foundation and do not warrant further inquiry. This reasoning would mean
that no other types of relationships can create a conflict-of-interest. This reasoning is contrary to
the Rules of Professional Conduct; federal case law, statutes and regulations; and the DOJ’s
internal information published as guidance for its attorneys regarding conflicts.

I hereby submit this new complaint calling on the OPR to promptly conduct an
investigation into whether AG Barr is in violation of the Rules of Professional Conduct, and federal
case law, statutes and regulations for not “permanently” recusing himself from the investigation
of Caterpillar Inc. and putting screening measures in place.

I respectfully submit the following reasons why this matter should be investigated, and
urgently. I shall start with the Rules of Professional Conduct because these rules state clearly that
all ethics rules, case law, statutes and regulations apply to government attorneys.'' This includes
AG Barr.

Rules of Professional Conduct

The District of Colombia (D.C.) Rules of Professional Conduct related to Successive
Govermnment and Private Employment details specific ethical prohibitions applicable to lawyers
who leave public service and enter private practice. There is not a specific rule regarding lawyers
entering government service.'> However, although there is no parallel D.C. rule addressing lawyer
movement from private practice to government employment, the D.C. Rules of Professional
Conduct address this subject more generally and provide guidance on the ethical constraints that
apply when a lawyer leaves private practice to enter public service.'? In other words, the ethical
obligations and constraints that apply to a lawyer moving from government service to private
practice, also apply to a lawyer moving from private practice to government service. For example,
a lawyer who is investigating a case is prohibited from leaving the government to then defend that
same case. And likewise, a lawyer who is defending a case is prohibited from then entering the

10 The email discussed the issue of financial conflict-of-interest. 1 have not raised that issue so it is not relevant to this
discussion. The email also raised the issue of AG Barr’s Ethics Agreement which outlines his compliance
with general executive branch ethics rules including a one-year recusal. However, this ignores the
permanent recusal required by the Rules of Professional Conduct, case law, and 28 CFR § 45.2, which were
not addressed at all in the Ethics Agreement. A one-year recusal does NOT compliant with all the relevant
rules.

11 District of Colombia Rules of Professional Conduct: Rule 1.1 1—Successive Government and Private Employment,
Comment [2].

12 There is a specific rule for this matter in ABA Model Rules of Professional Conduct; Rule 1.11(d).

13 District of Columbia Ethics Opinion 308 — Ethical Constraints on Lawyers Who Leave Private Employment for
Government Service. Additional regulations include the DOJ specific regulation 28 CFR § 45.2.
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govemnment to investigate that same case. Both examples involve the same lawyer, arguing both
sides, of the same exact matter, for opposing clients.

A lawyer representing a government agency, whether employed or specially retained by
the government, is subject to the Rules of Professional Conduct, including the prohibition against
representing adverse interests stated in Rule 1.7 and the protections afforded former clients in Rule
1.9. In addition, such a lawyer is subject to Rule 1.11 and to statutes and government regulations
concerning conflicts-of-interest.'* Thus, AG Barr must comply with Rule 1.7, Rule 1.9, and Rule
1.11. These rules provide guidance on the ethical constraints that apply when a lawyer /eaves
private practice to enter public service. These rules disqualify AG Barr from participating in any
matter related to the investigation of Caterpillar Inc. He must permanently recuse himself. The
DOJ must implement screening procedures to ensure such recusal is in-fact effective.

Rule 1.7: This rule states that, “A lawyer shall not advance two or more adverse positions
in the same matter.”'> This rule sets out the limited circumstances in which representation of
conflicting interests is “absolutely prohibited”, and “even with the informed consent of all involved
clients™.'® The institutional interests in preserving confidence in the adversary process and in the
administration of justice preclude permitting a lawyer to represent adverse positions in the same
matter.'” The same lawyer should not espouse adverse positions in the same matter during the
course of arllg type of representation.'® This is an absolute conflict-of-interest that cannot be waived
by anyone.

AG Barr formerly defended Caterpillar Inc. in an ongoing DOJ investigation.
Subsequently, he now is sworn to investigate Caterpillar Inc. in the exact same matter. This is side-
switching. Any participation or involvement by AG Barr in the Caterpillar investigation is the
advancement of an adverse position in the same matter. AG. Barr’s participation or involvement
in the Caterpillar investigation is prohibited. He must permanently recuse himself. The DOJ must
implement screening procedures to ensure such recusal is in-fact effective.

Before discussing Rule 1.9 and Rule 1.11 it is important to re-emphasize that side-
switching is an absolute conflict-of-interest that CANNOT be waived, even with the consent of all
parties involved. So, although Rule 1.9 and Rule 1.11 provide for the waiver of certain conflicts
by obtaining client consent, such waiver applies to less direct, less egregious conflicts. It is
axiomatic that a reasonable person would never consent to their lawyer switching-sides to represent
the other party against them in the same matter, particularly a DOJ investigation. To even allow

1 District of Colombia Rules of Professional Conduct: Rule 1.11—Successive Government and Private Employment,
Comment [2]. See also, ABA Model Rules of Professional Conduct; Rule 1.11(d).

IS District of Colombia Rules of Professional Conduct: Rule 1.7(a}—Conflict of Interest: General.

16 District of Colombia Rules of Professional Conduct: Rule 1.7—Conflict of Interest: General, Comment [1]. Rule
1.7(b) references less egregious situations which may be waived.

17 District of Colombia Rules of Professional Conduct: Rule 1.7—Conflict of Interest: General, Comment [2].

18 District of Colombia Rules of Professional Conduct: Rule 1.7—Conflict of Interest: General, Comment [3].

19 The D.C. Bar made specific changes to the ABA Model Rule 1.7 for the principal purpose of stating more clearly
and unequivocally that there are circumstances in which representation is absolutely forbidden. This is a
codification of the absolute prohibition that existed in case law. The D.C. Rule 1.7(a) mandates an absolute
prohibition of multiple representation when the lawyer represents clients with adverse positions in the same
matter. Client consent cannot cure such a conflict. Griva v. Davison, 637 A.2d 830, 843 (D.C. 1994).
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clients to do so, no matter how unthinkable, would destroy the legal adversary system. So, although
waiver by consent may be allowed in Rule 1.9 and Rule 1.11 for lesser conflicts, it is forbidden in
a side-switching case such as this pursuant to Rule 1.7(a).

Rule 1.9: This rule states that “A lawyer who has formerly represented a client in a matter
shall not thereafter represent another person in the same or a substantially related matter in which
that person’s interests are materially adverse to the interests of the former client unless the former
client gives informed consent.” However, when a lawyer has been directly involved in a specific
matter, subsequent representation of other clients with materially adverse interests is clearly
prohibited.?’ The underlying question is whether the lawyer was so involved in the matter that the
subsequent representation can be justly regarded as a changing-of-sides in the matter in question.?!
“Where any substantial relationship can be shown between the subject matter of a former
representation and that of a subsequent adverse representation, the latter representation will be
prohibited.”?? Courts considering side-switching from a former client to a subsequent client have
consistently followed this formula,” and prohibited the subsequent representation. There is no
waiver in this situation.*

This is a prophylactic rule to prevent even the potential that a former client’s confidences
and secrets may be used against him.?® The rule is important for the maintenance of the public
confidence in the integrity of the bar.?® Former client conflicts most often arise where the conflicted
attorney is litigating against his former client which is invariably adverse.”” The same is true for
investigations against former clients. AG Barr formerly defended Caterpillar Inc. in an ongoing
investigation. Subsequently, he now is sworn to investigate Caterpillar Inc. in the exacr same
matter. AG Barr’s subsequent representation is prohibited. He must permanently recuse himself.?8
The DOJ must implement screening procedures to ensure such recusal is in-fact effective.

2 District of Colombia Rules of Professional Conduct: Rule 1.9—Conflict of Interest: Former Client, Comment [2].
District of Columbia Ethics Opinion 308 — Ethical Constraints on Lawyers Who Leave Private Employment
for Government Service.

21 District of Colombia Rules of Professional Conduct: Rule 1.9—Conflict of Interest: Former Client, Comment [2];
District of Columbia Ethics Opinion 308-Ethical Constraints on Lawyers Who Leave Private Employment
for Government Service, citing Brown v. District of Columbia Board of Zoning Adjustment, 486 A.2d 37, 42
(D.C. 1984).

2 §ee Brown v. District of Columbia Board of Zoning Adjustment, 486 A.2d 37, 42 (D.C. 1984).

3 See Brown v. District of Columbia Board of Zoning Adjustment, 486 A.2d 37, 43 (D.C. 1984), and its progeny.

2 District of Colombia Rules of Professional Conduct: Rule 1.9—Conflict of Interest: Former Client. District of
Columbia Ethics Opinion 308 — Ethical Constraints on Lawyers Who Leave Private Employment for
Government Service; requires if a matter is the same as work done for the former client, a lawyer may not
proceed without written consent from both the current and the former client. Even so, the courts have not
permitted such a direct conflict. Rule 1.7 is an absolute prohibition on conflicting representation in the same
matter, even with the consent of both the current and former client.

2 See discussion above on pages 1 and 2.

2 United States Attorney’s Bulletin, September 2009, p.9.

27 United States Attorney’s Bulletin, September 2009, p.9.

28 Although Rule 1.9 mentions the possibility of client consent, the Comment to Rule 1.9 makes clear that subsequent
adverse representation is prohibited where there is a “substantial relationship™ between the subject matter of
the former and subsequent adverse relationship. In this case there is a “direct relationship™ as the subject
matter of the former and subsequent representations is exactly the same. This Comment is consistent with
Rule 1.7 which divides conflicts into “direct” conflicts which CANNOT be waived, and lesser indirect
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Rule 1.11: The DOJ has referred to this rule as the side-switching rule.*” This rule states
that *A lawyer shall not accept other employment in connection with a matter which is the same
as, or substantially related to, a matter in which the lawyer participated personally and substantially
as a public officer or employee.™™ Or in this case, while in private practice.”’ This rule flatly
forbids a lawyer to accept other employment (much less direct adverse representation) in a matter
in which the lawyer participated personally and substantially. ™ There is no provision for waiver
of the lawyer’s disqualification.™ The Rule 1.11 absolute disqualification of a lawyer from matters
in which the lawyer participated personally and substantially carries forward a policy of avoiding
both actual impropriety and the appearance of impropriety that is expressed in the federal conflict-
of-interest statutes and in the Code of Professional Responsibility.™ Screening procedures are
required.

This rule does not state that the subsequent employment must even be adverse. It does
not.*® This rule is written broadly to disqualify an attorney from participating in the subsequent
matter even when that matter is not adverse to their former client.’” All aspects of this rule are
interpreted broadly by the courts.”® Side-switching is simply forbidden. Side-switching is
inherently adverse, and particularly when it occurs in the same matter. There is an inherent, self-
evident conflict-of-interest.

AG Barr participated personally and substantially as the attorney for Caterpillar Inc. in the
matter of the ongoing investigation.” He formerly defended Caterpillar Inc. in the ongoing

conflicts which can be waived. See, District of Colombia Rules of Professional Conduct: Rule 1.7—Conflict
of Interest: General. Comment [1].
* United States Attorney’s Bulletin, September 2009, p.4.
0 District of Colombia Rules of Professional Conduct: Rule 1.11(a)—Successive Government and Private
Employment.
i1 See, District of Columbia Ethics Opinion 308 - Ethical Constraints on Lawyers Who Leave Private Employment
for Government Service: Although there is no parallel rule addressing lawyer movement from private practice
to government employment, the D.C. Rules of Professional Conduct address this subject more generally and
provide guidance on the ethical constraints that apply when a lawyer leaves privale practice fo enter public
service.
32 District of Colombia Rules of Professional Conduct: Rule 1.11(a)—Successive Government and Private
Employvment, Comment [3].
3 District of Colombia Rules of Professional Conduct: Rule 1.11(a)—Successive Government and Private
Employment. Comment [3].
District of Colombia Rules of Professional Conduct: Rule 1.11¢a)—Successive Government and Private
Employment. Comment [3].
% District of Colombia Rules of Professional Conduct: Rule 1.11(a)—Successive Government and Private
Employment, Comment [3].
# United States Attorney’s Bulletin, September 2009, p.d.
37 United States Attorney’s Bulletin, September 2009, p.5.
* United States Attorney’s Bulletin, September 2009, see generally the discussion on p.4.5 & 6 where the key terms
in this rule are interpreted in a very broad manner.
 1n 2018 alone, AG Barr was paid more than $1.2 million by Kirkland & Ellis for legal service to Caterpillar Inc. He
stated in his oral testimony that he only had one client and no other clients are listed as sources of income on
his financial disclosure. Exccutive Branch Personnel Public Financial Disclosure Report (OGE Form 278¢),

L

=

page 4-5 & ke e
hups:/extapps2.oge.gov/20 1 /Presiden.nsVPAS +Index/FE446AES | IF24A2D685258381002E483C/SFILE/B
arr, %20 William%20P.%20%20(inal278%20.pdl . AG Barr indicated in his oral testimony before the Senate
that he only had one client. Caterpillar Inc. is the only client listed as a source of income from providing

O
DOJ-20-1871-H-000030



investigation. Subsequently, he now is sworn to investigate Caterpillar Inc. in the exact same
matter. Courts have found that an attorney is involved in a matter even where he is only supervising
other lawyers who are in charge of an investigation and only attends high-level meetings about the
case.*’ AG Barr cannot have any supervisory authority over the investigation of Caterpillar Inc.
His subsequent participation or involvement in any capacity*' is prohibited. He must permanently
ref;use himself. The DOJ must implement screening procedures to ensure such recusal is in-fact
effective.

DOJ Specific Regulation

“A lawyer representing a government agency, whether employed or specially retained by
the government, is subject to...statutes and government regulations concerning conflict-of-
interest.”*? Thus, AG Barr is subject to 28 C.F.R. § 45.2.

28 CF.R. § 45.2, applies to all employees of the Department of Justice and provides:

45.2(a) Unless authorized under paragraph (b) of this section, no employee shall participate

in a criminal investigation or prosecution if he has a personal or political relationship with:

(1) Any person or organization substantially involved in the conduct that is the
subject of the investigation or prosecution; or

(2) Any person or organization which he knows has a specific and substantial

interest that would be directly affected by the outcome of the investigation or

prosecution.

45.2(b) An employee assigned to or otherwise participating in a criminal investigation or
prosecution who believes that his participation may be prohibited by paragraph (a) of this
section shall report the matter and all attendant facts and circumstances to his supervisor
at the level of section chief or the equivalent or higher. If the supervisor determines that a
personal or political relationship exists between the employee and a person or organization
described in paragraph (a) of this section, he shall relieve the employee from participation
unless he determines further, in writing, after full consideration of all the facts and

legal service; see page 7.

4 United States Attorney’s Bulletin, September 2009, p.6. “Although the term "substantially" might suggest that an
attorney's participation in a prior matter must be extensive to justify disqualification, the case law
demonstrates otherwise. The "substantial" participation requirement means participation in the substance of
the prior matter and does not require some particular quantum of effort expended. The rule requires some
involvement but does not require that the attorney was directly responsible for the prior matter in question.
See, e.g., United States v. Smith, 995 F.2d 662, 675-76 (7th Cir. 1993) (court found that an AUSA's
involvement was "personal” and “substantial* under Illinois Rule of Professional Conduct 1.11(a) (similar to
the Model Rule 1.11) when he supervised another AUSA in charge of investigating a related case, attended
high-level meetings about the case, and signed an immunity agreement for one of the government's
witnesses); Sec. Investor Prot. Corp. v. Vigman, 587 F. Supp. 1358, 1367 (C.D. Cal. 1984) (district court
found that, when the SEC Regional Administrator signed a complaint and a trial brief, he assumed the
"personal and substantial responsibility of ensuring that there existed good grounds to support the SEC's
case").” The same is true with regard to the subsequent representation.

41 TC Theatre Corp. v. Wamner Bros. Pictures, |13 F. Supp. 265, 271 (S.D.N.Y. 1953). When the lawyer’s subsequent
representation deals with matters as to which his former client reposed confidence in him, he is disqualified
from acting as counsel for the plaintiff in the subsequent representation, “in any capacity".

42 District of Colombia Rules of Professional Conduct: Rule 1.11—Successive Government and Private Employment,
Comment [2].
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circumstances, that: (emphasis added)
(1) The relationship will not have the effect of rendering the employee’s service
less than full impartial and professional; and
(2) The employee’s participation would not create an appearance of a conflict of
interest “likely” to affect the public perception of the integrity of the investigation
or prosecution. (emphasis added)

45.2(c).... For the purposes of this section:

(2) Personal relationship means a close bstantial co. jon of the
normally viewed as likely to induce partiality. (emphasis added) An employee is

presumed to have a personal relationship with his father, mother, brother, sister,
child and spouse. Whether relationships (including friendships) of an employee to
other persons or organizations are “personal” must be judged on an individual basis
with due regard given to the subjective opinion of the employee. (emphasis added)

Section 45.2(c)(2) defines a “Personal relationship” to mean the existence of “a close and
substantial connection of the type viewed as likely to induce partiality.” The second sentence
then creates a presumption of partiality with regard to familial relationships. It presumes that with
regard to one’s relationship with their family there exists “a close and substantial connection of
the type viewed as likely to induce partiality.”” The third sentence states that other relationships of
an employee, other than those familial relationships specifically stated, must be judged on an
individual basis to determine if the relationship constitutes “a close and substantial connection of
the type viewed as likely to induce partiality.” There is no language that limits the definition of
“Personal relationship” to only those relationships that are familial or personal friendships. The
regulation specifically contemplates employee relationships with “organizations” which cannot
possibly be familial or personal friendships. “Personal relationship” as defined in the regulation
includes all relationships of an employee with “people or organizations” where there exists “a
close and substantial connection of the type viewed as likely to induce partiality.” The
determinative factor is the presence of “a close and substantial connection of the type viewed as
likely to induce partiality.”

By law, a lawyer’s relationship with his client is one where there exists “a close and
substantial connection of the type viewed as likely to induce partiality.” The Rules of Professional
Conduct require a relationship whereby the attorney is “in-fact partial” to his client,*® not just
“likely to” be partial. A lawyer’s partiality to his client is required by law and is the essence of
the relationship. It is a “fiduciary” relationship. The evidence provided in my previous letter* and
publicly available records establish that AG Barr had an attorney-client relationship with
Caterpillar Inc. This relationship is legally defined and there is no further evidence necessary to
establish that this relationship constitutes “a close and substantial connection of the type viewed
as likely to induce partiality.” In the federal case law regarding side-switching® the courts do not
request or require evidence that an attorney-client relationship constitutes “a close and substantial

4 For example, District of Columbia Rule 1.3 (duty of diligent and zealous representation), Rule 1.6 (duty of
confidentiality), 1.7 & 1.8 (duty to avoid conflicts-of-interest), Rule 1.9 (duty to avoid conflicts-of-interest
re former clients), etc.

4 Copy attached.

45 Note that 28 CFR §45.2 applies to an entire realm of conflicts that are lesser, and more indirect, than the self-evident
conflict-of-interest inherent in side-switching.

DOJ-20-1871-H-000032




connection of the type viewed as likely to induce partiality” because this is simply self-evident. As
such, 28 CFR §45.2(a) precludes AG Barr from participating in the investigation of Caterpillar
Inc. because he had an attorney-client relationship with the company which by law required a level
of partiality that far exceeded the “close and substantial connection of the type viewed as likely
to induce partiality” that is required by the regulation.

AG Barr's written response to Senate questions*® demonstrates that he believes he “may”
have a conflict in this matter and that it “may” be one that cannot be waived. As such, he has a
legal responsibility*’ to report the matter and all attendant facts and circumstances. AG Barr must
be relieved from participation.*® A waiver from the DOJ is not possible here. The Rules of
Professional Conduct and federal case law are resolute that side-swirching not only “create(s) an
appearance of a conflict of interest likely 1o affect the public perception of the integrity of the
investigation™,* but that it is a forbidden conflict-of-interest that CANNOT be waived. Therefore,
the waiver provision provided in 28 CFR §45.2(b) cannot apply. AG Barr must permanently recuse
himself. The DOJ must implement screening procedures to ensure such recusal is in-fact effective.

Policy

The DO.J is putting its own investigation at-risk.

It seems the DOJ has everything to lose, and nothing to gain, by not requiring a simple
recusal of the Attorney General from an investigation he was defending 4 months ago for which
he was paid $1-2 million over less than 22 months. This investigation has been ongoing since
January 2015, involves several federal agencies, and resulted in the execution of search warrants
that lead to AG Barr’s representation of Caterpillar.™

What value or benefit does the DOJ gain from AG Barr’s involvement? Any additional
value he could bring would inherently include his past representation of and the knowledge he
gained defending Caterpillar, which is exactly the type of contribution that is prohibited by the
Rules of Professional Conduct, and federal case law, statutes and regulations. Quite honestly, it is
simply unfair to put Mr. Barr or any attorney in this position. His actual or even perceived
possible participation or involvement puts the government’s investigation at risk of
Caterpillar claiming it is “fainted”. It contradicts federal case law, statutes. and regulations. It
contradicts the Rules of Professional Conduct. It contradicts Justice Department norms. It
condones and permits a non-waivable conflict-of-interest; and creates the appearance of either
unfairness or favoritism toward Caterpillar Inc.

[ believe it is fair to say that il the DOJ requires recusal and implements effective screening
procedures in this case, there is no harm to anyone, and a positive outcome for everyone, including

6 hips:/www.judiciary.senate.gov/imo/media/doc/ Barr%20Responses¥e2010%20Whitechouse%200FRs. pdf (see

Questions #35)

4728 CFR §45.2(b).

¥ 28 CFR §45.2(b).

28 CFR §45.2(b).

50 G ae hitps:/www.caterpillar.com/en/news/corporate-press-releases/h/new -cuterpillar-ceo-asks-former-us-attorney-
veneral-to-nssess-and-help-address-ongoing-government-investication. htm|
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AG Barr and Caterpillar Inc.

Recusal with effective screening procedures

Safeguards AG Barr’s former client, thereby protecting him.

Eliminates the appearance of a conflict-of-interest, bias, unfairness, etc.

Complies with the Rules of Professional Conduct, and federal law & regulation.

Eliminates a patent conflict-of-interest.

Is consistent with AG Barr’s written comments to the Senate.

Non-recusal

@ Puts everyone involved at-risk.

. Could taint a 4-year multi-agency investigation.

o Condones a patent conflict-of-interest, setting a terrible precedent.

o Creates the appearance of a conflict-of-interest, which is prohibited by all relevant
authority.

Conclusion

The District of Colombia has stated that, “Lawyers who leave private practice to enter
government service must be vigilant to protect the interests of former clients while representing
their new clients with diligence and zeal. A government lawyer owes continuing obligations to her
former clients to protect client confidences and secrets both from disclosure to others and from use
by the lawyer to the disadvantage of the former clients. A government lawyer may not (shall not
in the case of side-switching) undertake work that is the same as or substantially related to work
done for a former client.... While disqualification of a government lawyer from a matter due to
work done for a prior client is not imputed to other lawyers in the government agency or entity,
screening measures should be considered in appropriate cases (required in this case).”"

The Attorney General is the head of the Department of Justice.’? Congress has "vested" in
the Attorney General virtually "[a]ll functions of other officers of the Department,"> and has
empowered the Attorney General to authorize other Department officials to perform the functions
of the Attorney General.** The Attorney General is responsible for all functions and actions of the
DOJ. The Attomney General has supervisory authority for the entire DOJ. Courts have found that
an attorney is involved in a matter even where he is only supervising other lawyers who are in
charge of an investigation and only attends high-level meetings about the case.” In this case in

5! See, District of Columbia Ethics Opinion 308 — Ethical Constraints on Lawyers Who Leave Private Employment
for Government Service.

5228 U.S.C. § 503.

5328 U.S.C. § 509.

428 US.C. §510.

55 United States Attorney’s Bulletin, September 2009, p.6. “Although the term "substantially” might suggest that an
attorney’s participation in a prior matter must be extensive to justify disqualification, the case law
demonstrates otherwise. The "substantial" participation requirement means participation in the substance of
the prior matter and does not require some particular quantum of effort expended. The rule requires some
involvement but does not require that the attorney was directly responsible for the prior matter in question.
See, e.g., United States v. Smith, 995 F.2d 662, 675-76 (7th Cir. 1993) (court found that an AUSA's

10
DOJ-20-1871-H-000034




which the lawyer involved is the Attorney General of the United States, the inherent ethical issues
cannot be resolved by merely moving the investigation of his former client to a peer within the
DOJ for which he has no responsibility. All of the DOJ and its employees are encompassed within
the responsibility, purview and authority of the Attorney General. There are four options.

1. AG Barr resigns his position as Attorney General of the United States; or
2. - AG Barr permanently recuses himself from participation in the Caterpillar investigation
and the Deputy AG appoints a Special Counsel;* or

3 AG Barr permanently recuses himself from participation in the Caterpillar investigation
and the DOJ immediately implements effective screening measures; or
4. AG Bar is in violation of the Rules of Professional Responsibility and federal case law,

statutes and regulations, which is sanctioned by the Justice Department.

The apparent remedy is the immediate permanent recusal and the immediate
implementation_of effective screening measures such as those in the Rules of Professional
Conduct.”” While disclosures and screening measures are not required per-se, as a practical matter
they are to comply with the Rules.’® The D.C. Bar Association suggests consideration and

involvement was "personal" and "substantial” under Illinois Rule of Professional Conduct 1.11(a) (similar to
the Model Rule 1.11) when he supervised another AUSA in charge of investigating a related case, attended
high-level meetings about the case, and signed an immunity agreement for one of the government's
witnesses); Sec. Investor Prot. Corp. v. Vigman, 587 F. Supp. 1358, 1367 (C.D. Cal. 1984) (district court
found that, when the SEC Regional Administrator signed a complaint and a trial brief, he assumed the
"personal and substantial responsibility of ensuring that there existed good grounds to support the SEC's
case").” The same is true with regard to the subsequent representation. TC Theatre Corp. v. Warner Bros.
Pictures, 113 F. Supp. 265, 271 (S.D.N.Y. 1953). When the lawyer’s subsequent representation deals with
matters as to which his former client reposed confidence in him, he is disqualified from acting as counsel for
the plaintiff in the subsequent representation, “in any capacity".

56 See 28 CFR §600.1. A Special Counsel is appropriate because: there is already an investigation underway; the AG
has a conflict-of-interest; and it is always in the public interest (and legally required) for the Justice
Department to avoid even the appearance of impropriety to maintain the public trust. Since effective
screening measures are required here for an effective recusal of the AG and such measures were not deployed
promptly, the disqualification could be imputed beyond the AG to other high-level DOJ officials. (“The
screen must be erected promptly. See Analytica, Inc. v. NPD Research Inc., 708 F.2d 1263, 1267-68 (7th
Cir. 1983) ("[1]t was not enough that the lawyer 'did not disclose to any person associated with the firm any
information . . . on any matter relevant to this litigation,' for 'no specific institutional mechanisms were in
place to insure that information was not shared, even if inadvertently,' until the disqualification motion was
filed—months after the lawyer had joined the firm."); see also United States v. Goot, 894 F.2d 231, 235 (7th
Cir. 1990) ("The predominant theme running through this court's prior decisions is that disqualification is
required when screening devices were not employed or were not timely employed.") (emphasis added); Atasi
Corp. v. Seagate Tech., 847 F.2d 826, 831 (Fed. Cir. 1988) (presumption of shared confidences was not
clearly overcome because oral screening measures were not timely employed or adequately communicated);
Cobb Publ’g, Inc. v. Hearst Corp., 907 F. Supp. 1038 (E.D. Mich. 1995) (delay of 11 or 18 days in setting
up ethical wall is too long)."”)

57 See, District of Colombia Rules of Professional Conduct: Rule 1.11(a)—Successive Government and Private
Employment, and Comments. If a Special Counsel is not going to be appointed, the OPR should recommend
an investigation by the Office of Inspector General to determine who in addition to the AG may be required
to be screened from the investigation.

58 See, District of Columbia Ethics Opinion 308 — Ethical Constraints on Lawyers Who Leave Private Employment
for Government Service: Due to the draconian effects of imputed disqualification on the ability of the
government to obtain legal services, however, the principles of imputed disqualification do not apply to
disqualify government lawyers who practice in a government agency with a lawyer who is disqualified
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implementation of these procedures to insulate the disqualified lawyer from the ongoing matter,
to provide important assurances to the lawyer’s former client that he is meeting his ethical
obligations which protects the lawyer, and to signal a recognition by the DOJ of the importance of
these ethical obligations, thereby avoiding the appearance of anything less than full compliance
with the law in-fact and in-appearance, beyond question.>® The public is generally more concerned
about government improprieties than private ones and, thus, the appearance problem is more
severe because the public is likely to be more critical of the potential misuse of information.5
Effective screening measures are required in this case to meet these objectives.

In a case such as this involving direct side-switching in the exact same matter by the highest
law enforcement officer in the nation who speaks and acts for the entire DOJ, screening measures
are essential for an effective recusal. Screening measures should be erected promptly.®' Where
there are no screening measures, one cannot argue that a former client’s confidences were not
violated.5? So without effective screening measures, the DOJ cannot argue that AG Barr will not
violate his former client’s confidences. SCREENING MEASURES MUST BE IMPLEMENTED!

Additionally, Mr. Barr’s Ethics Agreement should be amended and republished setting
forth his immediate permanent recusal, and the immediate implementation of effective screening
measures, including the nature of these measures.

Recusal and effective screening measures harm nobody nor anything, and yet protect
everybody and everything; particularly AG Barr, Caterpillar Inc., and the public’s confidence in

because of prior client representation. Rule 1.10, Comment [1] (“For purposes of the Rules of Professional
Conduct, the term ‘firm’ . . . does not include a government agency or other government entity.”). Thus,
unlike the situation in private practice where all lawyers associated in a law firm with a lawyer disqualified
under Rule 1.9 also are disqualified through imputation under Rule 1.10, in the government context, the
lawyers in a government office, agency, or department who work with a personally disqualified lawyer are
not barred from representation adverse to the lawyer’s former client.

$9 See, District of Columbia Ethics Opinion 308 — Ethical Constraints on Lawyers Who Leave Private Employment
for Government Service: While our Rules do not expressly require such screening in the government context
for a lawyer who is disqualified by a prior client relationship under Rule 1.9, consideration and
implementation by the government agency of voluntary screening measures that effectively insulate the
lawyer from ongoing contact with the matter from which she is disqualified should be considered. Such
measures provide important assurances to the lawyer’s former clients that the lawyer’s ethical obligations
under Rules 1.6 and 1.9 are being met and signal an appropriate recognition by the government agency of the
importance of these obligations.

¢ United States Attorney’s Bulletin, September 2009, p.4.

6! United States Attorney’s Bulletin, September 2009, p.6. “The screen must be erected promptly. See Analytica, Inc.
v. NPD Research Inc., 708 F.2d 1263, 1267-68 (7th Cir. 1983) (“[1]t was not enough that the lawyer 'did not
disclose to any person associated with the firm any information . . . on any matter relevant to this litigation,'
for 'no specific institutional mechanisms were in place to insure that information was not shared, even if
inadvertently,' until the disqualification motion was filed—months after the lawyer had joined the firm.");
see also United States v. Goot, 894 F.2d 231, 235 (7th Cir. 1990) ("The predominant theme running through
this court's prior decisions is that disqualification is required when screening devices were not employed or
were not timely employed.") (emphasis added); Atasi Corp. v. Seagate Tech., 847 F.2d 826, 831 (Fed. Cir.
1988) (presumption of shared confidences was not clearly overcome because oral screening measures were
not timely employed or adequately communicated); Cobb Publ’g, Inc. v. Hearst Corp., 907 F. Supp. 1038
(E.D. Mich. 1995) (delay of 11 or 18 days in setting up ethical wall is too long).”

€ Analytica, Inc. v. NPD Research, Inc., 708 F.2d 1263, 1267-1268 (7th Cir. 1983).
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the DOJ. To not do so is problematic to say the least. The fact that Caterpillar Inc. is not demanding
this recusal is itself significant. Recusal and effective screening measures avoid serious problems ‘
and create none. If there is any doubt, it is to be resolved in favor of disqualification (i.e. recusal

with screening measures).® |

This is a matter of urgent public importance that is vital to ensure ongoing public
confidence in the impartiality and faimess of the Justice Department. The ongoing investigation is ‘
an important matter for the DOJ by all of its published measurements. There are few greater public
policies then the enforcement of our tax laws. Without revenue to run the government, there can
be no government, and no democracy. |

% Brown v, District of Columbia Board of Zoning Adjustment, 486 A.2d 37,42 (D.C. 1984). ‘
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Robin C. Ashion, Counscl

LS. Department of Justice
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Washington, DC 20530

Michael E. Horrowitz, Inspector General
17.S. Department of Justice

Office of the Inspector General

950 Pennsylvania Ave., NW

Suite 4706

Washington. D. C. 20530-0001

ce: Richard E. Zuckerman, Principal
Deputy Assistant Attorney General
U.S. Department of Justice
Tax Division
930 Pennsylvania Ave., NW
Washington. D.C. 20530-0001

Corey R. Amundson, Director & Chicf Counsel

1S, Department of Justice

Olfice of Professional Responsibility
930 Pennsylvania Ave,, NW

Suite 3529

Washington, DC 20330

Jonathan M. Malis, General Counsel

L1.S. Department of Justice

Office of the Inspector General

Otfice of the General Counsel

950 Pennsylvania Ave.. NW. Room 4726
Washington, D.C. 20530

The Honorable Sheldon Whitehouse
1.8, Senator for Rhode Island

Hart Senate Office Bldg., Rm 530
Washington. D.C. 20510

Federal Deposit Insurance Corp.

Assistant United States Attorney Special Agent

201 8. Vine Street FDIC-O0IG

Suite 226 300 8. Riverside Plaza — Suite 1700

Urbana, L 61802 Chicago, 11 60606

COMPLAINT

William Barr is legally required to recuse himself from the investigation of Caterpillar
Inc.
Dear Sir/Madam:

i am (iling this complaint with the Office of Professional Responsibility (OPR) and the Office
of Inspector General (O1G) calling on your Offices to promptly conduct an investigation into
whether Attorney General William Barr is in violation of Department ol Justice
and regulations for not recusing himsell from the investigation ol Caterpillar Inc. He was asked

 OVERSIGHT
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by the Senate in writien guestions to confirm his recusal, but he did not even though he noted
there is likely to be contlicts regarding this matter. and that certain conflicts cannot be waived.'
This is one of those contlicts. He was required to report the matier and all attendant facts and
circumstances” to the OPR, but there is no indication he has done so. Instead. he has provided
vague promises 1o recuse himsell from former client matters for a short period of time and
follow all rules and regulations, yet the rules and regulations require his recusal which he did
not provide 1o the Senate. Caterpillar Inc. is his only former client matter” and at the center of
the investigation. which is larger than any reported case of this Kind.”

To put this in the broader context of Attorney General Barr's confirmation, there was much
said about him recusing himself from the investigations ol President Trump. Imagine if
President Trump had nominated Rudy Giuliani for Attorney General. Would Giuliani have to
recuse himself because he was defense counsel for the President in the investigation?
Giuliani's relationship with President Trump as his lawyer is by definition. and by law. more
partial than Jeft Sessions relationship with President Trump as a political advisor. In the
Caterpillar Inc. case, having their defense lawyer appointed as Atorney General is tantamount
to President Trump appointing Giuliani as Attorney General in his case. A Tawyer’s obligation
10 his client includes total partiality with ongoing obligations to the client even after the
representation has ended.

When the defense attorney in a criminal case becomes top prosecutor overseeing the case, there
is a conflict.

On January 8, 2015, the ULS. Attorney’s Office for the Central District of Hlinois issued Grand
This investigation

]

Jury Subpoenas to Caterpillar Inc. commeneing a criminal investigation.”
led to the production ol cevidence, expert opinions,” and circumstances that supported the
issuance of search warrants for a highly publicized multi-ageney raid by over 100 Special
Agents. On March 2. 2017, the FDIC, IRS. & Department ol Commerce raided Caterpillar

! hitps://waww _|ud|c|nr\'.su|1alc.unminm*mmll;mlnct’l!ilrr‘i-hllll{gj_pnnsr::‘."oZlilu‘!-'n:l]\\’hilchnusc"'n!ﬂ(‘lFRs.pd]'tacc
Questions #33)

2 28 CFR § 45.2()&tb)

3 Barr stated in his Senate testimony that he only had one client. Caterpillar Inc. is the only source of legal fees
shown on his financial disclosure, Fthics Agrcement letier to the ULS. Office of Government Ethics. dated January
11,2019, with financial disclosure,

hups:/extupps?.oge sov/201 Mresiden nst/DAAC] Y TIT9RADIDIFRS2SR381002ESCELSFILE Barr % 20William%s2
01.5520%20fnal EAY%20.pdf

" Caterpillar has disclosed in its Form 10-K for several years that the IRS has assessed S2 billion of additional tax
only for the vears 2007-2012, and that it continues 10 report its federad Ty using scheme at the heart of the
investigation. For all years involved the tax amount exceeds 35 billion through 2017, und exceeds S10 billion if you
include penalties and interest.

* See page 22 of Caterpillar Annual Report for yeur ended December 31, 2014,
hitps:/waww.see.cov/Archives/edear/daty/ | §250/000001 82301500006 1 /e 10-kx 12312014 htm . See also,
hip:/Awaww.cfo.conviax /20| 502 featerpillar-discloses-crnd-iury-probe’ |

b hupsifrwn w.opvlinies.com/20 1 7/03/0 7 business caterpillur-tax- fraud. itml . lxpert witness report siates,
“Caterpillar did not comply with cither ULS, tax law or US. financial reporting rules...| believe the company's
noncompliznce with these rules was deliberate and primarily with the intention ol maintaining a higher share price.

These actions were frarudulent rather than negligent.”

o]
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Inc."s global headquarters and data centers.” Immediately following the raid, Caterpillar Ine.’s
CEO personally asked Mr. Barr to provide legal representation regarding the matter.® Mr. Barr
then associated himsell with the law firm Kirkland & Ellis, Mr. Barr has personally been paid
significant sums for this representation which exeeed $1.2 million for 2018 alone.

Your investigation should take into account the contlict of interest ereated by Mr. Barr’s
employment by Kirkland & Ellis” which routinely represents PriceWaterhouseCoopers
(PwC)." PwC is Caterpillar’s public auditor and the primary architeet. implementer and
overseer of the tax scheme that is the subject of the investigation.'! Kirkland & Ellis entered
its appearance’™ as the attorney for PwC in a Sarbanes-Oxley lawsuit against Caterpillar Inc.
pertaining to this particular tax matter.'* The interests of PwC and Caterpillar Inc. are directly
adverse to one another in this matter. This conflict of interest was and is public knowledge."

I warranicd by the results of OPRs and OIG s investigations, the OPR and O1G should issue
public lindings that Atorney General Barr is violating DO regulations and that he is required
by DOJ regulations to recuse himsell~permanently ™ from all matters regarding Caterpillar Inc..
and from any consideration and decisions dealing with these matters.

OPR has jurisdiction to investigate allegations of professional misconduct against attorneys ol
the Department of Justice that relate to the exercise of their authority to investigate, litigate or
provide legal advice.”s The OIG's mission also includes the detection and deterrence of
misconduct by DOJ personnel. It is clear. as well. that this jurisdiction and responsibility
includes investigating Attorney General Barr and any apparent violation of DOJ regulations
by him. [n 2017, in response to a complaint filed by Democracy 21, then Attorney General JefT
Sessions recused himsell on the advice of the OPR.™ In 1988, OPR. in response o a complaint
filed by Common Cause, exercised its jurisdiction to investigate Edwin Meese to determine if

7 Gee hiips Zwww . forbes com/sitessamainesarn/ 20 | 7003 /02 /eaerpillars-headguariers-e ral-authorities-
including-doj-and-irs/#33a4e3976/3a and hitps:/iwaww m times.com/ 201 7/413/02/business/eaterpil lne-raid-tax-
pructices.lum! and hiyps:/inwoas .chuc:mmrihunc,‘;nm-’husim:qs.-'n-I:-.\\-c:slhrcumcm-wuruh-cuwmilIur-f}'il]fl-hib

201 70302-story um] .

¥ See [ll!p_s-’iww\\.culcrniltum:mn:cn-nuwsu.:l:rm‘aele-prur.:.-rcicu.-urm‘lwnc\\—c:llcrniIim'-cn;tl—usi.s--r'nrmur-us-mInmm -
general-to-assess-und-help-address-onesing-go ernment-investization.himl

% \While Mr. Barr describes his relationship with Kirkland & Ellis, be is paid a salary by this firm, See page dof
Nominee Report. Public Financial Disclosure of Mr. Barr signed December 24, 2018, '

W g e hps:Zwaww kirklnnd.comaw versbbecker-whitney- and

htps//www law comftherecorder/alimi/ | 2027582972 1 /K irkland-amp-L lis-to-Defend-Pricewaterhousel oopers-
in-Discrimination-Suit/2slreium=201901091 63334 and https://www Jearle. com/decision/infdeo 201 705058 |
HGoo https:i/www, pistar. comimews 201 70320/ irm-retained-by -caterniHar-ofier-ruids-has-links-fo-tax-strateay

12 Gehlicksup vs, Caterpillar, Ine., PACER case No, 089-cv-1208. 115, District Court. C.1. iinois, Peoria Division,
document 92, appearance of counsel filed Monday, 16 May, 2011 Mark Nomellini of Kirkkind & Ellis appearing
on behalf of PricewaterhouseCoopers LEP.

13 Schlicksup vs. Caterpillar, Ine., PACER case Mo, 8-y 1208, U.S. Distriet Court, C.D. Hlinois, Peoria Division.
14 Gee hitps:/wwav. pistar.comvnews 20 1 20320/ firm-retsined-by —eaterpillur-alter-raids-has-links-to-lax-strategy
1528 C.F.R.45.12

1 See [ips:iwww u;:shinl;mnnnsl,wm-nuwumnr-.l_'hm-«.:up-i.n-.mukm--c;;llipumn-scssmm-:n-m.:w.c-hmwcII'A!’mm-
wa-invumiu:ﬁinm’lﬂl 7/03/02/ 1 48c0 7 ne-[Td6- 1 | eh-Bche-

GeOdbed Rhea_story himlTnoredirect=on&utm_teym= 4156341 0e17] .
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he had violated administrative rules and provisions of the Code of Ethics Tor Government
Service that barred executive branch officials from using their public positions for private
gain.'” OPR found that Mcese us Attorney General had violated these rules as they applied o
Justice Department officials. '

Mr. Barr has stated the following with regard to the current matter. And although he has
committed to some limited recusal for a short period of time which is subject to waiver, he
would not commit 1o Senate questions asking specifically for his recusal in this specific matier
as required by the DOJ regulations and explained below,

On January 11, 2019, Mr. Barr submitied his Ethics Agreement in a letter to the ULS.
Office of Governmient Ethies.™ He committed that upon confirmation he “will resign
from his position with the law firm Kirkland & Ellis LLP.™? He also committed that:

1. *Fora period of oae vear after his resignation, he will not participate personally
and substantially in any particular matter involving specilic parties in which he
knows the firm is a party or represents @ party. unless he is first authorized to
participate. pursuant to 5 C.F.R. Sec. 2635.502(d): - ' (emphasis added)
“He will not participate personally and substantially in any particular matier
involving specific partics in which he knows that a former client is a party or
represents a party. for a period of pie vear after he last provided service 1o that
client. unless he is first authorized to participate, pursiant to 5 C.F.R. Sec.
2635.502(d):** (emphasis added) and
3. 1 (Mr. Barry agree 1o comply with the conflici of interest statides aned
regulations. ... ** (emphasis added)

12

On January 15 & 16, 2019, Mr. Barr westified before the Senate Judiciary C ni'l'm‘llllu. Mr.
Barr was sent written questions by members of the Semate following his testimony.””

(Q) “Will you commit to recusing yoursell from any matters relating o
Caterpillar?”

(A) It is likely thar my representation of Caterpillar will present conllicts, and
it is my understanding that certain types of conllicts cannot be waived. If

7

1

“Meese's Department Probes Him.™ New York Times News Service (July 20, 1958).

N wJustice Department Rips Meese” Now Yoid Times, (lanuary 18, 1980,

™ Ethics Agreement letier to the LS, Office of Government | thies. dated January 11, 2019,
hitps:extupps? oee.pov/201/Presiden.ns[fD4CDETITURADIDI | R325KAR 002 FACEEATTLE Barg, %620Williom%2
0P.%20%20final EA%20.pdl .

0 Ethies Agreement letter to the LS, Office of Government Ethies, dated January 11, 2019, page
I Ethies Agreement letter w the LS. Office of Govermment Ethics, dated Junuary 11,2014, page

1d 13 =

** Ethics Agreement letter 1o the LS. Otlice of Government Ethics, dated January 112019, page
3 Ethies Agreement letter to the LS. Office of Govermment Ethies, dated January 11 2019, Nomines Stitement
ul.:..hcd to the letier.

M iipsAwww judicrary.senate sov/imotmedi/doe/ barr Yol OResponses¥al oY% 20 W hitchouse 2 2001 R s pdf (see

Questions #3%)
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id i e ERUIAIIONS, Qi f1L=h) With
" respect to my prior representation of Caterpillar and, if necessary, recusing from
any matters relating to the company.” (emphasis added)

(Q) “While representing Caterpillar, did you take any formal or informal actions to
challenge the basis for the search warrants executed by the government or to
challenge the documents collected during the search?”

" (A) “Other than information that is publicly available, I am unable to provide
further details regarding the nature and specifics of my work for Caterpillar due to
the applicable privileges and confidentiality obligations.”

We believe that the failure of Attomey General Barr to recuse himself from the matters set
forth above is a violation of DOJ regulations, and that with a Grand Jury investigation already
underway and the execution of search warrants in a multi-agency raid by over 100 Special
Aw&hismcusalhastotakeplaceinunediately.'l'hemfom.weareeallingonyoutoexemise
your responsibility and promptly make clear that Barr must comply with DOJ regulations and
Wb"mﬁmifmmmmmmdsforwhyml regulations
remﬁeAMmeuﬂMmmsehhnselfinthmanmsafonhbelow.

The applicable DOJ recusal regulation, 28 CFR § 45.2, applies to all employees of the
Department of Justice and provides:

45.2(a) Unless authorized under paragraph (b) of this section, no employee shall
participate in a criminal investigation or prosecution if he has a personal or political
relationship with:
(1) Any person or organization substantially involved in the conduct that is
the subject of the investigation or prosecution; or
Q)Anypusonororgmizxﬁonwhichheblowshasaspmﬁc and
 substantial interest that would be directly affected by the outcome of the

investigation or prosecution.

45.2(b) An employee assigned to or otherwise participating in a criminal investigation
or prosecution who believes that his participation may be prohibited by paragraph (a)
ofﬂ:issecﬁon;bgﬂrepoﬂﬂwmﬂamdallamdantfadsmdcimnsmmesmhis

isor at the level of section chief or the equivalent or higher. If the supervisor
determines that a personal or political relationship exists between the employee and a
person or organization described in paragraph (a) of this section, he shall relieve the
employee from participation unless he determines further, in writing, after full
consideration of all the facts and circumstances, that: (emphasis added)

(1) The relationship will not have the effect of rendering the employee’s service

less than full impartial and professional; and

5
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(2) The employee’s participation would not ereate an appearance ol a conflict
ol interest likely to affect the public perception of the integrity of the
investigation or prosecution.

43.2(c).... For the purposes ol this section:
(2) Personal relationship means a close and substantial connection of the
type normaily viewed as likely w induce partiality.....

Mr. Barr was hired as the attorney for Caterpillar Inc. at the personal request ol its Chiel Executive
Officer.  Mr. Barr was paid more than $1.2 miliion by Kirkland & Ellis for representing
Caterpillar in 2018 alone.”* By definition. an attorney is partial to his client as the attorney is
required by the Rules of Professional Conduct to zealously represent his client to the exclusion of
the interests of all other parties. An attorney cannot be impartial with regard to client matters. He
is ethically bound to be partial in Favor ol his client.

Mr. Barr has a personal relationship with Caterpillar Inc. and individuals within the organization
that are substantially invoived in the conduct that is the subject ol the current eriminal investigation
being conducted by multiple federal agencies. Mr. Barr knows Caterpillar Inc. and individuals
within the organization have a specific and substantial interest that will be directly atfected by the
olucnmc of the investigation or prosecution. Mr. Barr is ethically bound to be partial in the favor
ol his clients and has ongoing obligations o them under the Rules of Professional Conduct even
after withdrawing his representation. Mr. Bam is now the chiel faw enforcement officer in the
United States sworn to uphold the rule of Taw, and to investigate and prosecute those who violate
II{U law. Mr. Barr's obligations as Attorney General of the United States are in dircet contlict with
his past and ongoing obligations to Caterpillar Ine. This direct conllict and adverse interests
preclude any possibility of Attorney General Barr avoiding a conllict of interest or the appearance
of a conflict.

The DOJ regulation states that Mr. Barr shail report this mater and all attendant facts and
circumstances to the OPR.  The DOJ regulation states that Mr. Barr shall be relieved from
participation in the investigation of Caterpillur Ine. unless the OPR determines, bwriting, that Mr.
Barr can be impartial and that Mr. Barr's participation will not ereate ¢ven the appearance of a
conflict of interest that is even likely 1o alfeet the public pereeption of the integrity of the
investigation or prosecution. This is not possible! This complaint is evidence that any participation
by Mr. Barr in the investigation of Caterpillar Ine. is already considered to be o conflict ol interest.
not merely likely to create an appearance of o contlict.

While Attorney General Barr has previously stated he will comply with DO regulations, to date
there is no public indication that he has taken any steps 1o report this matter or recuse himself from
the ongoing investigation by the DOJ and three other government agencies. His failure to do so is

= htlns:-’:’ww\\-.c:m.'r:tiIIM.cmmc|mn:\s-,-.'mn-fmmn:-mm..x-ruiuascwhr}w\\'-a;n:rpiiIur-cuu-u«!-_s-Ihrmcr-us-;nll\me\-
peneral-to-gssess-and-help-address-ongoing-government-investigation fum|

20 fyecutive Branch Personnel Public Financial Disclosure Report (OGE Form 278¢), page --5.
hups:exupps2 ope. vov/20 1 iPresiden nsiPAS ¢ Indexi TEL46A ESF24ACDORS2S8IR 00T EARIC/SET E/Barr %20
William 200 %20%20ml278%20 pd! . Mr. Barr indicated in his oral testimony before the Senate that he only had
one client. Caterpillar Inc. is the only client listed a5 i« souree of income from providing lecal service: see page 7.
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in violation ol the {lppii\..lh]t. Departmental regulation at 28 C.F.R. § 45.2¢(1). Auorney General
Barr told the Senate, It is likely that my representation of Caterpillar will present conflicts. and it
is my understanding that certain 1y pes of conflicts cannot be waived.” ™ He knows there is a
conflict and he knows it cannot be waived,

We call on OPR and O1G o undentake an investigation into the Attorney General’s failure 1o
comply with Departmental regulations that require his recusal from the Department’s and other
agencics, investigation of Caterpillar Inc. I the resulis of the inv estigation show. as we believe.
that Attorney General Barr has [ailed 1o recuse himselt from this matter as required by DOJ
regulations. OPR and O1G should make public findings o that effect. impose appropriate sanctions
on Attorney General Barr and take whatever additional steps are required to ensure that all DOJ
attorneys. including the Attorney General, comply with Justice Department rules.

This is a matter of urgent public importance that is vital to ensure ongoing public confidence in
the impartiality and fairness of the Justice Department. This is an important mater for the DOJ by
all of its published measurements. There are few greater public policies then the enforcement of
our tax laws. Without revenue to run the government. there can be no government and no

democracy. The precedential impact of this matier is far reaching and dramatic with a material
impact upon 1ax revenues,

Questions #35)
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From: Bungy. William J(OPR)

You peens __
Subject: T liew Inconing Hegaraing As vensam ¥, Barr
Date: ) Friday, March 6, 2019 2:25:23 £

This 15 10 response 1o your letter'to the Department of lustice Office of Professional
Responsibility (OPR), asserting that Attorney General William P. Bair is i violation of Department
regulations that require him to immediately and permanently (ecuse imselt from all matiens
regarding Caterpiilar Inc. on the ground that before becoming Attarey General, ivie Barr
representad Caterpillar m cannection with an angoing cominal tomvestigation Based on a careful
review of yaur letter, OPR concluded that your allegations ate withiout foundation and o not
warrant further mquiry by QPR

As your lelter acknowledges, the lustice Management Liviaon (IMD) has advised the Oifice
of Government Ethics (OGE) thar it conducied a thorough reviews of M, Bares tinancial disclosure
report and conchided that “the report presants no contlicts of intenest under apphcable laws and
regulations.” VD noted that Mr. Barr would resign from his positon with the Jaw firm of Kirkland &
Ellis, LLP, and that far a period of one year after s resignation, he would not participate personally
and substantially 1 any particular matter involang speciic parties i winch knows the firm s a party
or represents a party, without first obtaining authionzation under 5 C.ER £ 2635 H02{d). IMD also
noted that Mr_ Barr would not partcipate personally and substantialty i any particaldr matter
involving specific parties in which he knows that 4 former chient of his 15 a party o represents a
parly, for.a period ol one year aftet he has provded service 1o that chent

Under 1B USC. & 208, Me Ban is reguired Lo recuse binnsell lram participating personally
and substantially i any particular matter i which he knows that he has a inancial interest du ectly
and predictably affected by the matter, or in which he knows thal a petson whose interests are
imputed 1o lin has a imancial nterest directly and predictably alfected by the matter. JMD noted
that Mr. Barr will consull Department ethics officials in determmiog whether a particular matter has
a direct and predictable eflect on s fimancial interests or on those ol any other person whose
interests are impotad Lo him. including fus spouse and minor children

There 1s 1o Basis tor your assertion that Mr, Basr o feaured by 28 CL R §4a5.2 0
permanently recuse humself from all matiers mvolving Caternliar Sechon a5 2 provackes ihat "no
empiovee shall participate i a criminal investigation ot prosecution it he has o persenal or pohitical
relotionshp with. (1) any person or organization substantially irivolved in the conduct that the
subyect of the nvestigation or poseculion, o L) any petson or ofRaingdtion wiuch he knows has a
specific and substantial intetest that would e dwectly atlecied by the oglcome of the investigaton
of prasecution” (Lmphass added ) A “personal relatianistup” moanderstocdd 1o mean a rlose
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fniendshup or a famubat refationsing Your alleganon that e Hare Das a "personal relationalup” with
Caterpuligr that requires mim to mmediately and permanentiy (oo himsel! trom any crinmunal
investigation of prosecution mvolving Caterpillar is wholly unsubstantiated, There s no ndication
that Mr Barr had anything other than an attomey dient relationshins with Caterpillat, and your letter
contams no facts supporting the canclusion that be has a conflct ot mterest that requires im o

recuse himsell from all matters mvolving Caterpillar pursuant 1o 28 CF R § 45 2

OPR concludad thiat vour allegations do not warrant further mguiry, and we consader this

matter to.be Ciosed

Wiiliam | Buney

Deputy Director

Oftice of Protessional Responsibility
U.S. Department of Justice
Washmgpten, D.C. 20530

From: Roberison, Jacquehne T (OPR) <lucguebne T Robertson@opr ysdo) goy>

Sent: Wednesday, March o, 2019 HEAT Al
To: Birney, Willlam | (OPR) <Wilbiam | Birpev@ope psdo) goyes

Subject: Nev Incoming Reparding AG Williarm 2. Barr - Livi 2201900290

Bill,

Please see attached new incoming correspondence regarding AG Barr. Thanks,

_%"F”" Feme /{Dﬁ'ff;')ﬂrr ”

Program Analyst

OlTice of Professional Responsibility
Department of Justice

‘ashingion, D.C. 20530
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April 10, 2019

To:

Robin €, Ashton, Counsel Corey R. Amundson, Director & Chief Counsel
ULS. Department ol lustice LLS. Departiient of Justice

Oflice of Professional Responsibility Ollice of Professional Responsibility
950 Pennsylvania Ave., NW 930 Pennsyhvania Ave,, NW

Suite 3529 Suite 3529

Washington. DC 20330 Washington, DC 20530

Email: robin.c.ashtoneusdoj.gov Email: corev.ramundsoniisding. g
cc:

Richard E. Zuckerman, Principal The Honorable Sheldon Whitchouse
Deputy Assistant Attorney General LS. Senator for Rhode Island

ULS. Department ol Justice Hart Senate Office Bldg., Rm 330
Tax Division Washington. D.C. 20510

950 Pennsyivania Ave.,
NW Washingion, D.C, 20330-000]
Email: nchard.e zuckermani@usdo). soy

FFederal Deposit Insuranee Corp.

Assistant United States Attoriey Special Agent,

201 S. Vine Street FDIC-01G - ©

Suite 226 300 S. Riverside Plaza — Suite 1700
Urbana. 11 61802 Chicago, [1 60606

William J. Birney Jacqueline T, Robertson

Deputy Director Program Analyst

Office of Professional Responsibility Office ol Professional Responsibility

U.S. Department of Justice U.S. Department of Justice

Email: williwm.j.birnevidiusdor.gov Email: jacqueline.trobertsona opr usdo goy

AG Barr is legally required to recuse himself from the investigation of Caterpillar Inc.

The Rules of Professional Conduet, case kaw, statutes & regulations prohibit his involvement.
Side-switeling is o patent conflict-ol-interest that is NOT waivable.
Screening measures are required for an effective recusal.

Dear Sir or Madam:
With «ll due respect: when the defense attorney becomes the top law enforeement oflicer

overseeing the investigation of that very same case: there is o conflict-ol=interest. No situation is
more so. This is commonly relerred to in federal case aw as “side-switching . Disqualification is
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required when lawyers change sides.! The Rules ol Professional Conduct consider this o be a
patent conflict-of=interest that canitof be waived. This is why Bar Association ethies attorneys with

whoim | have discussed side-switehing matters have indicated, “Thai is o contlici-of-interest.”

Side-switching violates the core ol the attorney-client relutionship: the duties of
confidentiality and loyalty. to avoid conllicts-of-interest. The courts do not require that it be proved
the lawyer actually acquired conlidential information in the former representation,” or that he
actually disclosed confidential information in the subscquent representation.” The mere possibility
these duties may be breached is prohibited.” Where there is a substantial relationship hetween the
subject matier of the former representation and that of a subsequent representation, the latter
represeniation will be prohibited.” In this case itis the exacr same maiter. For a lawyer to represent
one client today. and the client's adversary tomorrow i the same matier, creates an unsavory
appearance of conilict of interest that is difficult w dispel in the eyes of the public — or for that
matter the beneh and bar”

[n response to my letter w you dated February 13, 20197 | received an email dated March
3. 2019.% The email indicates there has been no recusal. nor will there be. and nor will this matter
be addressed. | was surprised the Office of Professional Responsibility (OPR) summarily
dismiissed this issue as not warranting an investigation. This response is tantamount to a statement
by the Department of Justice (DOJ) that side-vivitching by the highest law enforcement officer in
the nation is OK. Surely this cannot be what you intend.

AG Barr states in his written comments to the Senate that it’s likely his representation of
Caterpillar Inc. will present conilicts-of-interest and he knows certain conilicts cannot be waived.”

| frone s, Seith, 621 1,24 994, 1001 (97 Cir, 103t

* The former client need show 1o more than that the matters embraced within the pending suit wherein his former
attorney appears on behalf of his sdversary are substantially related 1o the matters or cause ol action wherein
the attorney previously represented him, the former elient. The Couri will assume that during the course of
the former representation confidences were disclosed 1o the attorney bearing on the subject matter of the

representation. TC Theaire Corpe v, Woapier B, Pictures, 3 b, Suppe 265 208 K DNYL PSR A
complainant need only show access confidential information and the inference that the fawyver received these
confidences will follow. Brown v. District of Columbia Board of Zoning Adjusiment, 486 A2d 37, 43-44
(D.C. 1984). It muitzers nor whether confidences were in taey imparied wihe s s b the cliem, Trone v,
Sith, 021 P20 W, TO0O9T Cree 1M

Fltis not appropriate for the court (o inguire into whether actual contidences were disclosed. Anulstica Ine. s NP
Research, e, TO8 B2 1263 1207 (Tl Cir. [9531 The test does not require the former client o show that
setual confidences were disclosed, Diguali fication does not depaad apon pooel Wit abuse oF eonlideniial

iformation. Trone v, Sunigh, 621 129098, 900 HIHE (95 Car, TR We agree that when an atorney engages
in & contlict of interest on the same matter, he or she is in @ position to act on the confidential information
learned from the relationship with the first client. whether or not that information is actually disclosed or
acted upon in advising the new client. Damron v, Herzog, 67 F.3d 211, 339 (9" Cir. 1995).

S ppone v Smith, 621 F.2d 904, 996 (9% Cie, 2500 1 is the possibility of the breach of confidence. not the tuct of the

breach. that trigeers disgualification.
“ Brown v. District of Columbia Board of Zoning Adjustment, 486 A 2d 37,42 (D.C. 1984
& Angiviea. Ine. v NPD Rescarch, fie, 708 E20 1263 1260 b i 198
T Copy attached.
" Copy attached.
“lutps:www judiciory senate soviimo/medi

Questions #53)
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It would appear he was referring to his side-switching as few conflicts cannot be waived, and side-
switching is one of them. Shouldn’t this issue have been in AG Barr’s Ethics Agreement? Wouldn't
it be natural for the OPR to follow-up on his written comments to the Senate that are inconsistent
with his Ethics Agreement; and the JMD’s opinion given, on that agreement?

The reasoning stated in the email response'? I received is that a DOJ employee can only
have a conflict-of-interest in the context of a personal relationship that constitutes a “friendship”
or “familial relationship”. Therefore, without evidence of a friendship or familial relationship my
allegations are without foundation and do not warrant further inquiry. This reasoning would mean
that no other types of relationships can create a conflict-of-interest. This reasoning is contrary to
the Rules of Professional Conduct; federal case law, statutes and regulations; and the DOJ’s
internal information published as guidance for its attomeys regarding conflicts.

I hereby submit this new complaint calling on the OPR to promptly conduct an
investigation into whether AG Barr is in violation of the Rules of Professional Conduct, and federal
case law, statutes and regulations for not “permanently” recusing himself from the investigation
of Caterpillar Inc. and putting screening measures in place.

I respectfully submit the following reasons why this matter should be investigated, and
urgmﬂy.Ish_sllstsrtwithﬁmRlﬂmomefeasianalConductbmusethesenﬂesstatecleaﬂyﬂmt
all ethics rules, case law, statutes and regulations apply to government attorneys.'" This includes
AG Barr.

Ri i nduct

The District of Colombia (D.C.) Rules of Professional Conduct related to Successive
Govemnment and Private Employment details specific ethical prohibitions applicable to lawyers
who leave public service and enter private practice. There is not a specific rule regarding lawyers
entering government service.'> However, although there is no parallel D.C. rule addressing lawyer
movement from private practice to govemment employment, the D.C. Rules of Professional
Conduct address this subject more generally and provide guidance on the ethical constraints that
apply when a lawyer leaves private practice to enter public service."” In other words, the ethical
obligations and constraints that apply to a lawyer moving from government service to private
practice, also apply to a lawyer moving from private practice to government service. For example,
a lawyer who is investigating a case is prohibited from leaving the government to then defend that
same case. And likewise, a lawyer who is defending a case is prohibited from then entering the

19 The email discussed the issue of financial conflict-of-interest. 1 have not raised that issue so it is not relevant to this
discussion. The email also raised the issue of AG Barr's Ethics Agreement which outlines his compliance
with general executive branch ethics rules including a one-year recusal. However.mislmme
WWM&MWMWMNW.MZSCFRMS&MM
not addressed at all in the Ethics Agreement. A one-year recusal does NOT compliant with all the relevant
rules.

1! District of Colombia Rules of Professional Conduct: Rule 1.1 1—Successive Government and Private Employment,
Comment [2].

“MhlwﬁcmleformisnmiuABAModdRuluomefesimnlCoMucnmI.ll(d).

“MofMMhmmm—WWmhwmmm&nﬂwﬁ
Government Service. Additional regulations include the DOJ specific regulation 28 CFR § 45.2.
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g_ovemmmt to investigate that same case. Both examples involve the same lawyer, arguing both
sides, of the same exact matter, for opposing clients.

A lawyenepre.smnng a government agency, whether employed or specially retained by
the govemment, is subject to the Rules of Professional Conduct, including the prohibition against
replumun.g.adme interests stated in Rule 1.7 and the protections afforded former clients in Rule
19. ha;ddluon,sucha lawyer is subject to Rule 1.11 and to statutes and government regulations
concemning conflicts-of-interest.' Thus, AG Barr must comply with Rule 1.7, Rule 1.9, and Rule
1.11. These rules provide guidance on the ethical constraints that apply when a lawyer leaves
private practice to enter public service. These rules disqualify AG Barr from participating in any
matter related to the investigation of Caterpillar Inc. He must permanently recuse himself. The
DOJ must implement screening procedures to ensure such recusal is in-fact effective.

Rule 1.7: This rule states that, “A lawyer shall not advance two or more adverse positions
in the same matter.”" This rule sets out the limited circumstances in which representation of
conflicting interests is “absolutely prohibited”, and “even with the informed consent of all involved
clients”.'® The institutional interests in preserving confidence in the adversary process and in the
administration of justice preclude permitting a lawyer to represent adverse positions in the same
matter.'” The same lawyer should not espouse adverse positions in the same matter during the
course of any type of representation.'® This is an absolute conflict-of-interest that cannot be waived

by anyone.

AG Barr formerly defended Caterpillar Inc. in an ongoing DOJ investigation.
Subsequently, he now is swom to investigate Caterpillar Inc. in the exact same matter. This is side-
switching. Any participation or involvement by AG Barr in the Caterpillar investigation is the
advancement of an adverse position in the same matter. AG. Barr's participation or involvement
in the Caterpillar investigation is prohibited. He must permanently recuse himself. The DOJ must
implement screening procedures to ensure such recusal is in-fact effective.

Before discussing Rule 1.9 and Rule 1.11 it is important to re-emphasize that side-
swiltching is an absolute conflict-of-interest that CANNOT be waived, even with the consent of all
parties involved. So, aithough Rule 1.9 and Rule 1.11 provide for the waiver of certain conflicts
by obtaining client consent, such waiver applies to less direct, less egregious conflicts. It is
axiomatic that a reasonable person would never consent to their lawyer switching-sides to represent
the other party against them in the same matter, particularly a DOJ investigation. To even allow

™ District of Colombia Rules of Professional Conduct: Rule 1.11—Successive Government and Private Employment,
mmml.hmmmmofmwmm 1.11(d).

15 District of Colombia Rules of Professional Conduct: Rule 1.7(a)—Conflict of Interest: General.

16 District of Colombia Rules of Professional Conduct: Rule 1.7—Conflict of Interest: General, Comment [1]. Rule
1.7(b) references less egregious situations which may be waived.

17 District of Colombia Rules of Professional Conduct: Rule 1.7—Conflict of Interest: General, Comment [2].

18 District of Colombia Rules of Professional Conduct: Rule 1.7—Conflict of Interest: General, Comment [3].

19 The D.C. Bar made specific changes to the ABA Model Rule 1.7 for the principal purpose of stating more clearly
and unequivocally that there are circumstances in which representation is absolutely forbidden. This is a
codification of the absolute prohibition that existed in case law. The D.C. Rule 1.7(a) mandates an absolute
prohibition of multiple representation when the lawyer represents clients with adverse positions in the same
matter. Client consent cannot cure such a conflict. Griva v. Davison, 637 A.2d 830, 843 (D.C. 1994).
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clignts to do so, no matter how unthinkable, would destroy the legal adversary system. So, although
waiver by consent may be allowed in Rule 1.9 and Rule 1.11 for lesser conflicts, it is forbidden in
a side-switching case such as this pursuant to Rule 1.7(a).

Rule 1.9: This rule states that “A lawyer who has formerly represented a client in a matter
shall not thereafier represent another person in the same or a substantially related matter in which
that person’s interests are materially adverse to the interests of the former client unless the former
client gives informed consent.” However, when a lawyer has been directly involved in a specific
matter, subsequent representation of other clients with materially adverse interests is clearly
prohibited.?’ The underlying question is whether the lawyer was so involved in the matter that the
subsequent representation can be justly regarded as a changing-of-sides in the matter in question.?'
“Where any substantial relationship can be shown between the subject matter of a former

tation and that of a subsequent adverse representation, the latter representation will be
prohibited.” Courts considering side-switching from a former client to a subsequent client have
consistently followed this formula,”® and prohibited the subsequent representation. There is no
waiver in this situation.?*

This is a prophylactic rule to prevent even the potential that a former client’s confidences
and secrets may be used against him.® The rule is important for the maintenance of the public
confidence in the integrity of the bar.?® Former client conflicts most often arise where the conflicted
attorney is litigating against his former client which is invariably adverse.?” The same is true for
investigations against former clients. AG Barr formerly defended Caterpillar Inc. in an ongoing
investigation. Subsequently, he now is swom to investigate Caterpillar Inc. in the exacr same
matter. AG Barr’s subsequent representation is prohibited. He must permanently recuse himself.®
The DOJ must implement screening procedures to ensure such recusal is in-fact effective.

® District of Colombia Rules of Professional Conduct: Rule 1.9—Conflict of Interest: Former Client, Comment [2].
District of Columbia Ethics Opinion 308 — Ethical Constraints on Lawyers Who Leave Private Employment
for Government Service.

2 District of Colombia Rules of Professional Conduct: Rule 1.9—Conflict of Interest: Former Client, Comment [2];
District of Columbia Ethics Opinion 308-Ethical Constraints on Lawyers Who Leave Private Employment
for Government Service, citing Brown v. District of Columbia Board of Zoning Adjustment, 486 A.2d 37, 42

.C. 1984).

n Su&g:m v. District of Columbia Board of Zoning Adjustment, 486 A.2d 37, 42 (D.C. 1984).

B See Brown v. District of Columbia Board of Zoning Adjustment, 486 A.2d 37, 43 (D.C. 1984), and its progeny.

¥ District of Colombia Rules of Professional Conduct: Rule 1.9—Conflict of Interest: Former Client. District of
Columbia Ethics Opinion 308 — Ethical Constraints on Lawyers Who Leave Private Employment for
Government Service; requires if a matter is the same as work done for the former client, a lawyer may not
proceed without written consent from both the current and the former client. Even so, the courts have not
punﬁﬂedmhadimﬂmﬂict.ltulel.?kmabmlmepmhibiﬁononconﬂietirlgmpmmtaﬁonindleme
matter, even with the consent of both the current and former client.

 See discussion above on pages 1 and 2.

2 United States Attorney’s Bulletin, September 2009, p.9.

27 United States Attorney’s Bulletin, September 2009, p.9.

2 Although Rule 1.9 mentions the possibility of client consent, the Comment to Rule 1.9 makes clear that subsequent
adverse representation is prohibited where there is a “substantial relationship” between the subject matter of
the former and subsequent adverse relationship. In this case there is a “direct relationship™ as the subject
matter of the former and subsequent representations is exactly the same. This Comment is consistent with
Rule 1.7 which divides conflicts into “direct” conflicts which CANNOT be waived, and lesser indirect
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Rule 1.11: The DOJ has referred 1o this rule as the side-swirching rule.”” This rule states
that “A lawyer shall not aceept other employment in connection with a matter which is the same
as, or substantially related to, & matter in which the lawyer participated personally and substantially
as a public officer or employee.™™ Or in this case, while in private practice.”’  This rule flatly
forbids a lawyer to aceept other emplovment (much less direet adverse u.p:uu!mllnnj in a matter
in which the lawyer p.lrllupalul personally and substantially, ™ There s no provision for waiver
ol the lawver's disqualitication.” The Rule 1,11 absolute disque lllllt.;llmn olu Ll\\\ct from matters
in which the lawyer participated personaily and substantially carries forward a policy ol avoiding
both acnieal improprien: and the appearance of improprien: that is expressed in the federal conflict-
ol-interest statutes and in the Code of Professional Responsibility.™ Sercening procedures are
required.

This rule does not state that the subsequent employment must even be adverse. It does
not.*® This rule is written broadly io disqualify an atorney from participating in the subsequent
matter even when that matter is not :ui\‘ct«.L to their former client.’” All aspects of this rule are
interpreted  broadly by the courts.™ Side-swirching is simply forbidden. Side-swirching is
inherently adverse, and particularly when it oceurs in the same matter. There is an inherent, self-
evident conflict-of-interest,

AG Barr participated personally and substantially as the attorney for Caterpillar Inc. in !Iu.
matter of the ongoing investigation,™ e formerly defended Caterpiliar Tne. in the ongoing

contlicts which can be waived. See. Disirict of Colombia Rules of Professional Conduct: Rule 1.7 = Conflict
of Interest: General, Commieni [ 1.
= United States Attorney’s Bulletin, September 2000, p.d,

' District of Colombia Rules of Professional Conduet: Rule 1.0t Successive Governent and Private
Employment.

' See. District of Columbia Ethics Opinion 305 Ethical Constraints on Lawyers Who Leave Private Employment
for Government Service: Although there i< no parallel rule addressing lawyer movement from private practice
to vovernment employment, the D.C. Rules of Prolessional € utsdml address this subject more generally and
provide suidance on the ethical consiraints that apply when a lawyer deaves private praciice o emer pithlic
SOV

' District of Colombia Rules of Professional Conduct: Rule 1.11a) Successive Government and Private
Employment, Comment [3]. '

U District of Colombia Rules of Professional Conduct: Rule 1.11a) ~Successive Government and Private
Employment, Comment [3]

% District of Colombia Rules of Professional Conduct: Rule 1111 Successive Government and Privaie
Employment, Commeni [3].

District of Colombia Rules of Professional Conduct: Rule
Emplovment, Comment [3].

* United States Attorney”s Bulleting September 2009, pd.

¥ United States Attorney’s Bulletin, Seplember 2000, p 3.

“ United Stattes Aitorney's Bulletin, September 2009, see generally the discussion on p.d.3 & 6 where the Key terms
in this rule are interpreted in o very broad manner,

0 2018 alone, AG Barr was paid more than $1.2 million by Kirkland & Eilis for fegal serviee to € m.rplll'lr Inc, lie
stated in his oral testimony that he only had one client and no other clients are listed as sources of income on
his tinancial disclosure. Exceutive Branch Personnel Public Financial Disclosure Report (OGE Form 3"'-\.)

1) —Suceessive Government and  Privaie

page 4-3 &

hupsextapps2 oee pov201 Presiden s /PAS ¢ Indey/ L ESABALESTF24A2DOES 258381 [IﬂZiiJR\(_’-'SFILE-’H
art %20 Willinm % 200 %20%200inal 278%20.pd (. AG Bary indicaied in his oral testimony before the Senate
that he only had one elient. Caterpillar Inc. is the only client listed as a source of income from providing
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investigation. Subsequently, he now is swomn to investigate Caterpillar Inc. in the exact same
matter. Courts have found that an attorney is involved in a matter even where he is only supervising
other lawyers who are in charge of an investigation and only attends high-level meetings about the
case:** AG Barr cannot have any supervisory authority over the investigation of Caterpillar Inc.
His subsequent participation or involvement in any capacity*' is prohibited. He must permanently
re&‘:us? himself. The DOJ must implement screening procedures to ensure such recusal is in-fact
effective.

DOJ Specific Regulation

“A lawyer representing a government agency, whether employed or specially retained by
the government, is subject to...statutes and government regulations conceming conflict-of-
interest.”*2 Thus, AG Barr is subject to 28 C.F.R. § 45.2.

28 CF.R. § 45.2, applies to all employees of the Department of Justice and provides:

45.2(a) Unless authorized under paragraph (b) of this section, no employee shall participate
in a criminal investigation or prosecution if he has a personal or political relationship with:
.(1) Any person or organization substantially involved in the conduct that is the
subject of the investigation or prosecution; or
(2) Any person or organization which he knows has a specific and substantial
interest that would be directly affected by the outcome of the investigation or
prosecution.

45.2(b) An employee assigned to or otherwise participating in a criminal investigation or
prosecution who believes that his participation may be prohibited by paragraph (a) of this
section ghall report the matter and all attendant facts and circumstances to his supervisor
at the level of section chief or the equivalent or higher. If the supervisor determines that a
personal or political relationship exists between the employee and a person or organization
described in paragraph (a) of this section, he ghall relieve the employee from participation
unless he determines further, in writing, after full consideration of all the facts and

legal service; see page 7.

4 United States Attorney’s Bulletin, September 2009, p.6. “Although the term "substantially” might suggest that an
mnrmy'spmicipaﬁoninapriormermustbeutemivetojmﬁfydisqualiﬁuﬁomﬂnmlaw
demonstrates otherwise. The "substantial® participation requirement means participation in the substance of
thewimmmddounmreqnﬁrcmpuﬁculumofeﬁ‘onexpmded.ﬂmmhmqmmm
involvement but does not require that the attorney was directly responsible for the prior matter in question.
See, €.z, United States v. Smith, 995 F.2d 662, 675-76 (7th Cir. 1993) (court found that an AUSA's
involvement was "personal” and "substantial® under Illinois Rule of Professional Conduct 1.11(a) (similar to
the Model Rule 1.11) when he supervised another AUSA in charge of investigating a related case, attended
Hshwmeeﬂngsahommeun,mﬁpﬂmimmm&ymfwmoﬂhemm:
witnesses); Sec. Investor Prot. Corp. v. Vigman, 587 F. Supp. 1358, 1367 (C.D. Cal. 1984) (district court
fmn\d-ihnl,udmﬂ\eSECRagiomlAdminmslmedleomplaimuﬂuuinlbﬁeﬂhemmdlhe
memwmormmnNﬂmexmmmmwmsm
case”).” The same is true with regard to the subsequent representation.

41 TC Theatre Corp Vamer Bros. Pictures, 113 F. Supp.lﬁs. 271 (S.D.N.Y. 1953). Whenthelawyar‘smbmuu

deals with matters as to which his former client reposed confidence in him, he is disqualified
from acting as counsel for the plaintiff in the subsequent representation, “in any capacity”.

4 District of Colombia Rules of Professional Conduct: Rule 1.11—Successive Government and Private Employment,
Comment [2].
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circumstances, that: (emphasis added)
(1) The relationship will not have the effect of rendering the employee’s service
less than full impartial and professional; and

(2) The employee’s participation would not create an ance of a con
interest “likely” to affect the public perception of the integrity of the investigation
or prosecution. (emphasis added)

45.2(c).... For the purposes of this section:
(2) Personal relationship means g

" O
-

(SE€ andg SUsianiiai e VG

ormally viewed ay duce partiality. (emphasis added) An employee i
- presumed to have a relationship with his father, mother, brother, sister,
child and spouse. Whether relationships (including friendships) of an employee to
other persons or organizations are “personal” must be judged on an individual basis
with due regard given to the subjective opinion of the employee. (emphasis added)

Section 45.2(c)(2) defines a “Personal relationship” to mean the existence of “a close and
substantial connection of the type viewed as likely to induce partiality.” The second sentence
then creates a presumption of partiality with regard to familial relationships. It presumes that with
regard to one’s relationship with their family there exists “a close and substantial connection of
the type viewed as likely to induce partiality.” The third sentence states that other relationships of
an employee, other than those familial relationships specifically stated, must be judged on an
individual basis to determine if the relationship constitutes “a close and substantial connection of
the type viewed as likely to induce partiality.” There is no language that limits the definition of
“Personal relationship” to only those relationships that are familial or personal friendships. The
regulation specifically contemplates employee relationships with “organizations™ which cannot
possibly be familial or personal friendships. “Personal relationship” as defined in the regulation
includes all relationships of an employee with “people or organizations” where there exists “a
close and substantial connection of the type viewed as likely to induce partiality.” The
determinative factor is the presence of “a close and substantial connection of the type viewed as

likely to induce partiality.”

By law, a lawyer’s relationship with his client is one where there exists “a close and
substantial connection of the type viewed as likely to induce partiality.” The Rules of Professional
Conduct require a relationship whereby the attomney is “in-fact partial” to his client,* not just
“Jikely to” be partial. A lawyer’s partiality to his client is required by law and is the essence of
the relationship. It is a “fiduciary” relationship. The evidence provided in my previous letter* and
publicly available records establish that AG Barr had an attomey-client relationship with
Caterpillar Inc. This relationship is legally defined and there is no further evidence necessary to
establish that this relationship constitutes “a close and substantial connection of the type viewed
as likely to induce partiality.” In the federal case law regarding side-switching® the courts do not
request or require evidence that an attorney-client relationship constitutes “a close and substantial

4 For example, District of Columbia Rule 1.3 (duty of diligent and zealous representation), Rule 1.6 (duty of
confidentiality), 1.7 & 1.8 (duty to avoid conflicts-of-interest), Rule 1.9 (duty to avoid conflicts-of-interest
re former clients), etc.

# Copy attached.

45 Note that 28 CFR §45.2 applies to an entire realm of conflicts that are lesser, and more indirect, than the self-evident
conflict-of-interest inherent in side-switching.
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connection of the tvpe viewed as likely to induce partialin® because this is simply self-evident. As
such. 28 CFR §45.2(a) precludes AG Barr from participating in the investigation of Caterpillar
Ine. because he had an attomey-clicnt relationship with the company which by law required a level
of partiality that far exceeded the “close and substantial connection of the type viewed as likely
to induce partiality™ that is required by the regulation,

AG Barr's written response 1o Senate questions™ demonstrates that he believes he “may™
have a conflict in this matter and that it *may™ be one that cannot be waived. As such, he has a
legal responsibility' 1o report the matier and all attendant facts and circumstances. AG Barr must
be relieved from participation.™ A waiver from the DOJ is not possible here. The Rules of
Professional Conduct and federal case law are resolute that vide-swirching not only “create(s) an
appearance of a conflict of interest likely to affect the public perception of the integrite of the
investigarion™.” but that it is « forbidden conflict-of=interest that CANNOT be waived. Therefore.
the waiver provision provided in 28 CFR §45.2(b) cannot apply. AG Barr must permanently recuse
himsell: The DO must implement sereening procedures o ensare such recusal is in-fact cffective.

Policy
Thie D] ix puttine its own investivation al-risk.

It seems the DOJ has everything o lose, and nothing 1o gain, by not requiring a simple
recusal of the Attorney General from an investigation he was defending 4 months ago for which
he was paid $1-2 million over less than 22 months. This investigation has been ongoing since
January 2015, involves several federal agencies, and resulied in the exeeution ol scarch warrants
that lead to AG Barr's representation of Caterpillar.™

What value or benefit does the DOJ gain from AG Barr's involvemenmt?  Any additional
value he could bring would inherently include his past representation of and the knowledge he
gained defending Caterpillar, which is exactly the type of contribution that is prohibited by the
Rules of Professional Conduct, and federal case law, statutes and regulations. Quite honestly, it is
simply unfair 1o put Mr. Barr or any attorney in this position. His actual or even perceived
possible participation or invelvement puts the government’s investigation at risk of
Caterpillar claiming it is “fainted . 1t contradicts federal case law, statutes. and reguiations. It
contradicts the Rules of Professional Conduct. It contradicts Justice Depariment norms. It
condones and permits a non-waivable coaflici-of-interest; and creates the appearance of citlier
unfairness or fuveritism toward Caterpillar Inc.

| believe it is tairto say that il the DOJ requires recusal and implements efiective sereening
procedures in this case, there is no harm to anyone, and @ positive outcome for everyone, including

h llgs:"r‘wu'\\_'|udlgmr\'.scnalc.uu\um)u‘mcdmuluc'll.‘lt'r“--.'lllkcspmm::-"n.-’.[llln"o;‘ﬂ\\ hutehouse?s 200FRs. pdf (sec
Questions #33)

T8 CER $45.200).

I8 CFR §45.2(h).

AR CFR §43.21b).

g ee hitps /A eaterpillar com/en/news corporate-press-releasesdvinew -caterpillar-ceo-ash < lopmer-ys-ativres -
venerl-lo-assess-aid-help-nddress-ongoine-vovernmeni-invesiigation homl
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AG Barr and Caterpillar Inc.

° Safeguards AG Barr’s former client, thereby protecting him.

° Eliminates the appearance of a conflict-of-interest, bias, unfairness, etc.

® Complies with the Rules of Professional Conduct, and federal law & regulation.
e Eliminates a patent conflict-of-interest.

° Is consistent with AG Barr’s written comments to the Senate.

E

Puts everyone involved at-risk.

Could taint a 4-year multi-agency investigation.

Condones a patent conflict-of-interest, setting a terrible precedent.

mm the appearance of a conflict-of-interest, which is prohibited by all relevant
ority.

Conclusion

The District of Colombia has stated that, “Lawyers who leave private practice to enter
government service must be vigilant to protect the interests of former clients while representing
their new clierits with diligence and zeal. A govemment lawyer owes continuing obligations to her
former clients to protect client confidences and secrets both from disclosure to others and from use
by the lawyer to the disadvantage of the former clients. A government lawyer may not (shall not
in the case of side-switching) undertake work that is the same as or substantially related to work
done for a former client.... While disqualification of a government lawyer from a matter due to
work done for a prior client is not imputed to other lawyers in the government agency or entity,
screening measures should be considered in appropriate cases (required in this case).”'

The Attorney General is the head of the Department of Justice.’? Congress has "vested” in
the Attomey General virtually "[a]ll functions of other officers of the Department,"s* and has
empowered the Attorney General to authorize other Department officials to perform the functions
of the Attorney General.> The Attorney General is responsible for all functions and actions of the
DOJ. The Attorney General has supervisory authority for the entire DOJ. Courts have found that
an attorney is involved in a matter even where he is only supervising other lawyers who are in
charge of an investigation and only attends high-level meetings about the case.* In this case in

51 See, District of Columbia Ethics Opinion 308 — Ethical Constraints on Lawyers Who Leave Private Employment
for Government Service.

228 US.C. § 503.

$28US.C. § 509.

#28USC. § 510.

5 United States Attorney’s Bulletin, September 2009, p.6. “Although the term "substantially” might suggest that an
attorney’s participation in a prior matter must be extensive to justify disqualification, the case law
demonstrates otherwise. The "substantial” participation requirement means participation in the substance of
the prior matter and does not require some particular quantum of effort expended. The rule requires some
involvement but does not require that the attorney was directly responsible for the prior matter in question.
See, e.g., United States v. Smith, 995 F.2d 662, 675-76 (7th Cir. 1993) (court found that an AUSA's
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which the lawyer involved is the Attorney General of the United States, the inherent ethical issues
cannot be resolved by merely moving the investigation of his former client to a peer within the
DOJ for which he has no responsibility. All of the DOJ and its employees are encompassed within
the responsibility, purview and authority of the Attorney General. There are four options.

1. AG Barr resigns his position as Attorney General of the United States; or

2. . AG Barr permanently recuses himself from participation in the Caterpillar investigation
and the Deputy AG appoints a Special Counsel;* or

K AG Barr permanently recuses himself from participation in the Caterpillar investigation
and the DOJ immediately implements effective screening measures; or

4. AG Bar is in violation of the Rules of Professional Responsibility and federal case law,
statutes and regulations, which is sanctioned by the Justice Department.

The apparent remedy is the jmmedic ermane. ecusal and the jmmediate
implementation of effective_screening measures such as those in the Rules of Professional
Conduct.” While disclosures and screening measures are not required per-se, as a practical matter
they are to comply with the Rules.® The D.C. Bar Association suggests consideration and

involvement was "personal” and "substantial” under Iilinois Rule of Professional Conduct 1.11(a) (similar to
the Model Rule 1.11) when he supervised another AUSA in charge of investigating a related case, attended
high-level meetings about the case, and signed an immunity agreement for one of the government's
witnesses); Sec. Investor Prot. Corp. v. Vigman, 587 F. Supp. 1358, 1367 (C.D. Cal. 1984) (district court
found that, when the SEC Regional Administrator signed a complaint and a trial brief, he assumed the
“personal and substantial responsibility of ensuring that there existed good grounds to support the SEC's
case”).” The same is true with regard to the subsequent representation. TC Theatre Corp. v. Warmer Bros,
Pictures, 113 F. Supp. 265, 271 (S.D.N.Y. 1953). When the lawyer’s subsequent representation deals with
matters as to which his former client reposed confidence in him, he is disqualified from acting as counsel for
the plaintiff in the subsequent representation, “in any capacity”.

% See 28 CFR §600.1. A Special Counsel is appropriate because: there is already an investigation underway; the AG
has a conflict-of-interest; and it is always in the public interest (and legally required) for the Justice
w to avoid ever ce_of impropriety to maintain the public trust. Since effective
screening measures are required for an effective recusal of the AG and such measures were not deployed
promptly, the disqualification could be imputed beyond the AG to other high-level DOJ officials. (“The
screen must be erected promptly. See Analytica, Inc. v. NPD Research Inc., 708 F.2d 1263, 1267-68 (7th
Cir. 1983) ("[1]t was not enough that the lawyer 'did not disclose to any person associated with the firm any
information . . . on any matter relevant to this litigation,' for ‘no specific institutional mechanisms were in
place to insure that information was not shared, even if inadvertently,' until the disqualification motion was
filed—months after the lawyer had joined the firm."); see also United States v. Goot, 894 F.2d 231, 235 (7th
Cir. 1990) ("The predominant theme running through this court's prior decisions is that disqualification is
required when screening devices were not employed or were not timely employed.”) (emphasis added); Atasi
Corp. v. Seagate Tech., 847 F.2d 826, 831 (Fed. Cir. 1988) (presumption of shared confidences was not
clearly overcome because oral screening measures were not timely employed or adequately communicated);
Cobb Publ’g, Inc. v. Hearst Corp., 907 F. Supp. 1038 (E.D. Mich. 1995) (delay of 11 or 18 days in setting
up ethical wall is too long).”)

57 See, District of Colombia Rules of Professional Conduct: Rule 1.11(a)—Successive Government and Private
Employment, and Comments. If a Special Counsel is not going to be appointed, the OPR should recommend
an investigation by the Office of Inspector General to determine who in addition to the AG may be required
to be screened from the investigation.

38 See, District of Columbia Ethics Opinion 308 — Ethical Constraints on Lawyers Who Leave Private Employment
for Govemment Service: Due to the draconian effects of imputed disqualification on the ability of the
government to obtain legal services, however, the principles of imputed disqualification do not apply to
disqualify government lawyers who practice in a government agency with a lawyer who is disqualified

[e_appearance o

11

DOJ-20-1871-H-000057




implementation of these procedures to insulate the disqualified lawyer from the ongoing matter,
to provide important assurances to the lawyer’s former client that he is meeting his ethical
obligations which protects the lawyer, and to signal a recognition by the DOJ of the importance of
these ethical obligations, thereby avoiding the appearance of anything less than full compliance
with the law in-fact and in-appearance, beyond question.’® The public is generally more concemned
about government improprieties than private ones and, thus, the appearance problem is more
severe because the public is likely to be more critical of the potential misuse of information.%
Effective screening measures are required in this case to meet these objectives.

In a case such as this involving direct side-switching in the exact same matter by the highest
law enforcement officer in the nation who speaks and acts for the entire DOJ, screening measures
are essential for an effective recusal. Screening measures should be erected promptly.5' Where
there are no screening measures, one cannot argue that a former client’s confidences were not
violated. % So without effective screening measures, the DOJ cannot argue that AG Barr will not
violate his former client’s confidences. SCREENING MEASURES MUST BE IMPLEMENTED!

Additionally, Mr. Barr’s Ethics Agreement should be amended and republished setting
forth his immediate permanent recusal, and the immediate implementation of effective screening
measures, including the nature of these measures.

Recusal and effective screening measures harm nobody nor anything, and yet protect
everybody and everything; particularly AG Barr, Caterpillar Inc., and the public’s confidence in

because of prior client representation. Rule 1.10, Comment [1] (“For purposes of the Rules of Professional
Conduct, the term “firm” . . . does not include a government agency or other government entity.”). Thus,
unlike the situation in private practice where all lawyers associated in a law firm with a lawyer disqualified
under Rule 1.9 also are disqualified through imputation under Rule 1.10, in the government context, the
lawyers in a government office, agency, or department who work with a personally disqualified lawyer are
not barred from representation adverse to the lawyer's former client.

# See, District of Columbia Ethics Opinion 308 — Ethical Constraints on Lawyers Who Leave Private Employment
for Government Service: While our Rules do not expressly require such screening in the government context
for a lawyer who is disqualified by a prior client relationship under Rule 1.9, consideration and
implementation by the govemment agency of voluntary screening measures that effectively insulate the
lawyer from ongoing contact with the matter from which she is disqualified should be considered. Such
measures provide important assurances to the lawyer's former clients that the lawyer’s ethical obligations
under Rules 1.6 and 1.9 are being met and signal an appropriate recognition by the government agency of the

of these obligations.

© United States Attorney’s Bulletin, September 2009, p4.

6! United States Attorney's Bulletin, September 2009, p.6. “The screen must be erected promptly. See Analytica, Inc.
v. NPD Research Inc., 708 F.2d 1263, 1267-68 (7th Cir. 1983) ("[1]t was not enough that the lawyer 'did not
disclose to any person associated with the firm any information . . . on any matter relevant to this litigation,’
for 'no specific institutional mechanisms were in place to insure that information was not shared, even if
inadvertently,' until the disqualification motion was filed—months after the lawyer had joined the firm.");
see also United States v. Goot, 894 F.2d 231, 235 (7th Cir. 1990) ("The predominant theme running through
this court's prior decisions is that disqualification is required when screening devices were not employed or
were not timely employed.”) (emphasis added); Atasi Corp. v. Seagate Tech., 847 F.2d 826, 831 (Fed. Cir.
1988) (presumption of shared confidences was not clearly overcome because oral screening measures were
not timely employed or adequately communicated); Cobb Publ’g, Inc. v. Hearst Corp., 907 F. Supp. 1038
(E.D. Mich. 1995) (delay of 11 or 18 days in setting up ethical wall is too long).”

& Analvtica, Inc. v. NPD Research, Inc., 708 F.2d 1263, 12671268 (7th Cir. 1983).
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the DOJ. To not do so is problematic to say the least. The fact that Caterpillar Inc. is not demanding
this recusal is itsell signilicant. Recusal and effective sereening measures avoid serious problems
and ereate none. 1 there is any doubt, it is to be resolved in favor of disqualification (i.e. recusal
with screening measures).

This is a matter of urgent public importance that is vital to ensure ongoing public
confidence in the impartiality and faimess of the Justice Department. The ongoing investigation is
an important matter for the DOJ by all ol its published measurements. There are few greater public
policies then the enforcement of our tax kaws. Without revenue to run the government, there can
be no government, and no democracy.

“* Brown v. District of Columbia Board of Zoning Adiustment, 486 A 2d 37, 42 (1.C. 19584, |
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From: Birney, William 1 (OPR)

Subject: : ng q Villiam P. Barr

Date: Friday, March 8, 2019 2:25:23 PM

This is in response to your letter to the Department of Justice Office of Professional
Responsibility (OPR), asserting that Attorney General William P. Barrisin violation of Department
regulations that require him to immediately and permanently recuse himself from all matters
regarding Caterpillar Inc. on the ground that before becoming Attorney General, Mr. Barr
representad Caterpillar in connection with an ongoing criminal tax investigation. Based on a careful

review of your letter, OPR concluded that your allegations are without foundation and do not
warrant further inquiry by OPR.

As your letter acknowledges, the Justice Management Division (JMD) has advised the Office
of Government Ethics (OGE) that it conducted a thorough review of Mr. Bari’s financial disclosure
report and concluded that “the report presents no conflicts of interest under applicable laws and
regulations.” IMD noted that Mr. Barr would resign from his positon with the law firm of Kirkland &
Ellis, LLP, and that for a period of one year after his resignation, he would not participate persanally
and substantially in any particular matter involving specific parties in which knows the firm is a party
or represents a party, without first obtaining authorization under 5 C.F.R. § 2635.502(d). IMD also
noted that Mr. Barr would not participate personally and substantially in any particular matter
involving specific parties in which he knows that a former client of his is a parly or represents a
party, for a period of one year after he has provided service to that client.

Under 18 U.S.C. § 208, Mr. Barr is required to recuse himsell from participating personally
and substantially in any particular matter in which he knows that he has a financial interest directly
and predictably affected by the matter, or in which he knows thal a person whose interests are
imputed to him has a financial interest directly and predictably alfected by the matter. IMD noted
that Mr. Barr will consult Department ethics officials in determining whether a particular matter has
a direct and predictable effect on his financial interests or on those of any other person whose
interests are imputed to him, including his spouse and minor children,

There is no basis for your assertion that Mr. Barr is required by 28 CF.R. §45.2 to
permanently recuse himself from all matters involving Caterpillar. Section 45.2 provides that “no
employee shall participate in a criminal investigation or prosecution if he has a personal or political
relationship with: (1) any person or organization substantially involved in the conduct that the
subject of the investigation or prosecution; or (2) any person or organization which he knows has a
specific and substantial interest that would be directly affected by the outcome of the investigation
of prosecution.” (Emphasis added.) A “personal relationship” is understood to mean a close
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friendship or a familial relationship. Your allegation that Mr. Barr has a “personal relationship” with
Caterpillar that requires him to immediately and permanently recuse himself from any criminal
investigation or prosecution involving Caterpillar is wholly unsubstantiated. There is no indication
that Mr. Barr had anything other than an attorney-client relationship with Caterpillar, and your letter
contains no facts supporting the conclusion that he has a conflict of interest that requires him to
recuse himself from all matters involving Caterpillar pursuant to 28 C.F.R. § 45.2.

OPR concluded that your allegations do not warrant further inquiry, and we consider this
matter to be closed.

William J. Birney

Deputy Director

Office of Professional Responsibility
U.S. Department of Justice
Washington, D.C. 20530

From: Robertson, Jacqueline T (OPR) <lacqueline T.Robertson@our usdoj gov>
Sent: Wednesday, March 6, 2019 10:41 AM

To: Birney, William J (OPR) <William | Birney@opr.usdoj.gov>

Subject: New Incoming Regarding AG William P. Barr - LM #201900290

Bill,

Please see attached new incoming correspondence regarding AG Barr. Thanks,

ﬂaryw#/ﬁ'fw Aovbertocn
Program Analyst

Office of Prolessional Responsibility
Department of Justice

Wasgn ston, D.C. 20530
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From: Ragsdale, Jeffrey (OPR) <Jeffrey.Ragsdale@usdoj.gov>
Sent: Monday, May 6, 2019 1:13 PM

To: [(2X6); (©)7)C) |

Cc: Birney, William J (OPR)

Subject: FW: 20190410 AG Barr Complaint.pdf

(0)O): (O)7)C)

As we previously advised you, Attorney General Barr’s Ethics Agreement specifically states that upon his
confirmation, he would resign from his positon with the law firm of Kirkland & Ellis, and that for a period of one year
after his resignation, he would not participate in any matter in which Kirkland & Ellis represents a party, unless he is first
authorized to participate pursuant to 5 C.F.R. § 2635.502(d)(providing that participation may be allowed under certain
circumstances). In addition, the Ethics Agreement states that Mr. Barr would not participate in any matter in which a
former client is a party (which would include Caterpillar), for a period of one year after he last provided service to that
client, unless he is first authorized to participate pursuant to 5 C.F.R. § 2635.502(d).

Thus, upon his confirmation, for at least one year thereafter, Attorney General Barr was recused from: (1) any
matter in which Kirkland & Ellis represents a party, including the criminal tax investigation in which the firm represents
Caterpillar; and (2) any matter in which a former client is a party (including the criminal tax investigation in which
Caterpillar is a putative defendant). The Justice Management Division (JMD) conducted a thorough review of Mr. Barr’s
financial disclosure report and concluded that “the report presents no conflict of interest under applicable law and
regulations.” Based on the foregoing, OPR concluded that contrary to your allegations, Attorney General Barr was not
“in violation of Department of Justice (DOJ) rules and regulations for not recusing himself from the investigation of
Caterpillar Inc.”

Nothing in your renewed complaint persuades us to alter our conclusion that Attorney General Barr has acted,
and continues to act, in strict compliance with applicable rules and regulations governing his participation in any matter
in which Caterpillar is represented by Kirkland & Ellis. Moreover, after we responded to your initial complaint, well
before the passage of one year after Attorney General Barr’s confirmation, we were advised that he has formally
recused himself from any matter in which Kirkland & Ellis represents a party, which includes the criminal tax
investigation in which the firm represents Caterpillar. Accordingly, OPR has concluded that your renewed complaint is
unfounded, and we consider this matter to be closed. We regret that we can be of no further assistance to you.

leffrey R. Ragsdale

Principal Deputy Director

Office of Professional Responsibility
U.S. Department of Justice
Washington, D.C. 20530

F){ﬁ]:'@)ﬁ’)@] |

jeffrey.ragsdale@usdoj.gov

|(b}(6}_:'.1b'1'_{1}(9} |

Sent: Wednesday, April 10, 2019 6:09 PM
To: Birney, William J (OPR) <William.J.Birney@opr.usdoj.gov>
Subject: FW: 20190410 AG Barr Complaint.pdf

Please find attached a letter/complaint that was mailed today to the Department of Justice, Office of
Professional Responsibility with respect Attorney General Barr and his relationship to Caterpillar Inc., a former

1
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client. This is a follow up to the February 15, 2019 letter issued by this office and the March 8, 2019 email
response from the Department of Justice, Office of Professional Responsibility.
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