UNITED STATES DEPARTMENT OF EDUCATION

June 11, 2021

Ms. Christine H. Monahan
American Oversight

1030 15% Street, NW
Suite B255

Washington, DC 20005

Re: Appeal 21-00024-A (FOIA Request No. 20-01173-F)

Dear Ms. Monahan:

I am writing in response to your letter that you submitted on behalf of American Oversight, dated
February 2, 2021, appealing the U.S. Department of Education’s (Department) November 23,
2020 response to American Oversight’s March 6, 2020 request for records submitted pursuant to
the Freedom of Information Act (FOIA), 5 U.S.C. § 522.

Background

American Oversight’s FOIA request sought access to the following records:

All email communications (including email, complete email chains, email attachments, calendar
invitations, calendar invitation attachments) between (a) the U.S. Department of Education (Ed)
officials listed in Column A, and (b) the Executive Office of the President (EOP) officials listed
in Column B with potential to shed light on how the administration is handling COVID-19.

Column A: Ed Officials Column B: EOP Officials
1) Secretary DeVos 1) Vice President Mike Pence
i1) Deputy Secretary Mick Zais i1) National Security Advisor Robert
1i1) Anyone serving as White House O’Brien
Liaison or Agency point of contact for | iii) Assistant to the President and Deputy
the coronavirus task force National Security Advisor Matthew
Pottinger

v) Assistant to the President and Senior
Advisor to the Chief of Staff Robert
Blair

v) Assistant to the President and Director
of the Domestic Policy Council
Joseph Grogan

vi) Assistant to the President and Deputy
Chief of Staff for Policy Coordination
Christopher Liddell
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vii) Director of the National Economic
Council Larry Kudlow

viii) White House Coronavirus Response
Coordinator Deborah Birx

ix) Press Secretary Katie Miller (formerly
Katie Waldman)

x) Director of the White House Office of
Science and Technology Policy
Kelvin Droegmeie

American Oversight requested records from January 30, 2020, through the date of the search.

By letter dated November 23, 2020, the Department advised American Oversight that, after a
search ofits files, the Office of the Secretary (OS) was unable to locate any documents that were
responsive to its request. Your appeal challenging the description of the Department’s search
ensued.

Determination on Appeal

Based on careful review of correspondence between the parties, the information at issue in your
appeal, and the applicable legal precedent, I have decided to grant your appeal. The reasons for
my determination are discussed below.

Discussion

Your appeal challenges the description of the Department’s search. You argue that “[t]he only
information that Education has provided to American Oversight regarding its search is that the
staff in the Office of the Secretary conducted ‘a search of their files’ and ‘informed’ the FSC that
they were unable to locate responsive records.” You also argue that this description of the search
was deficient in that it did not provide any information on the methods used to conduct the
search, such as:

*  Whether records were searched centrally through a database or e-discovery tool or
whether individual custodians were asked to conduct their own searches;

*  What instructions, if any, individual custodians were given,;

*  What search terms, if any, were used to conduct the searches; or
Whether any email searches were subject to restrictions, such as proximity-based
searches or Boolean operators.

FOIA requires that the Department search locations where records are reasonably likely to be
found. Oglesby v. U.S. Dep’t of the Army, 920 F.2d 57, 68 (D.C. Cir. 1990). The adequacy of a
FOIA search is determined not by the fruits of the search, but by the appropriateness of the
methods used to carry out the search. lturralde v. Comptroller of Currency, 315 F.3d 311, 315
(D.C. Cir. 2003). To ensure the Department’s search was described and to ensure the search
encompassed all locations where responsive records were reasonably likely to be located, |
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remanded the request back to OS to describe the search conducted and to conduct an additional
search for records responsive to the request. Below are the parameters for the initial search
conducted.

Search Parameters

Custodians:

Betsy DeVos (Private Ed Account)
Mick Zais

Eric Ventimiglia

Rebekah Clark

Search Terms:

*eop.gov

This broad search term covered *who.eop.gov and *ovp.eop.gov and *nsc.eop.gov. Once this
search was run, staff searched for the names of the individuals listed in Column B in the email
participants field using, separately, last names, first names, and portions of last names. A general
search was then conducted on, separately, the last names and first names.

After remand, OS conducted an additional search with seven additional custodians:

Tracey St. Pierre, Kent Talbert, Tom Wilson, Noah Mitchel, James Rogers, Martha Davis, and
Carly Robb. After conducting this additional search, OS located 334 pages of documents
responsive to this request, which are now being released to you in full.

Conclusion:
For these reasons, I am granting your appeal.

Notice of Further Rights

You have the right to seek assistance and/or dispute resolution services from the Department’s
FOIA Public Liaison or the Office of Government Information Services (OGIS). The FOIA Public
Liaison is responsible, among other duties, for assisting in the resolution of FOIA disputes. OGIS,
which is outside the Department of Education, offers mediation services to resolve disputes
between FOIA requesters and Federal agencies as a non-exclusive alternative to appeals or
litigation.

They can be contacted by:

Mail FOIA Public Liaison Office of Government Information Services
Office of the Executive Secretariat National Archives and Records Administration
U.S. Department of Education 8601 Adelphi Road
400 Maryland Ave., SW Room 2510
Washington, DC 20202-4536 College Park, MD 20740-6001

E-mail | robert.wehausen@ed.gov OGIS@nara.gov

Phone | 202-205-0733 301-837-1996; toll free at 1-877-684-6448

Fax 202-401-0920 301-837-0348



mailto:robert.wehausen@ed.gov
mailto:OGIS@nara.gov
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If you are dissatisfied with my action on your appeal, you may file a lawsuit in accordance with
5 U.S.C. § 552(a)(4)(B).

Sincerely,

Gregory Smith

Director, FOIA Service Center
Signed on behalf of

Tracey St. Pierre

Chief FOIA Officer

Enclosure
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