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American Oversight
1030 15th Street, NW
Suite B255
Washington, DC 20005

RE: ICE FOIA Case Number 2020-ICFO-30047
Dear Ms. Rasheed:

This letter is the final response to your Freedom of Information Act (FOIA) request to U.S.
Immigration and Customs Enforcement (ICE), dated February 24, 2020. You have requested all
final directives, guidance, or decision memoranda implementing policies or actions in response
to any state or local government failure to sufficiently cooperate with federal immigration
enforcement agencies (including but not limited to ICE or CBP) on immigration enforcement
matters. Directives or decision memoranda implementing policies or actions in response to the
policies of so-called “sanctuary cities” or “uncooperative states,” for example, as well as any
policies with “friendly states” to collect otherwise inaccessible information, are responsive to
this request. Please provide all responsive records from January 1, 2019, through the date the
search is conducted.

ICE has considered your request under the FOIA, 5 U.S.C. § 552.

A search of the ICE Office of Enforcement and Removal Operations (ERO) for records
responsive to your request produced 16 pages that are responsive to your request. After review
of those documents, I have determined that portions of 16 pages will be withheld pursuant to
Exemptions of the FOIA as described below.

FOIA Exemption 5 protects from disclosure those inter- or intra-agency documents that are
normally privileged in the civil discovery context. The three most frequently invoked privileges
are the deliberative process privilege, the attorney work-product privilege, and the attorney-client
privilege. The deliberative process privilege protects the integrity of the deliberative or decision-
making processes within the agency by exempting from mandatory disclosure opinions,
conclusions, and recommendations included within inter-agency or intra-agency memoranda or
letters. The release of this internal information would discourage the expression of candid
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opinions and inhibit the free and frank exchange of information among agency personnel. The
attorney work-product privilege protects documents and other memoranda prepared by an
attorney in contemplation of litigation. The attorney-client privilege protects confidential
communications between an attorney and his client relating to a legal matter for which the client
has sought professional advice. It applies to facts divulged by a client to his attorney, and
encompasses any opinions given by an attorney to his client based upon, and thus reflecting,
those facts, as well as communications between attorneys that reflect client-supplied information.
The attorney-client privilege is not limited to the context of litigation.

ICE has applied FOIA Exemption 7(E) to protect from disclosure law enforcements sensitive
information contained within the documents.

FOIA Exemption 7(E) protects records compiled for law enforcement purposes, the release of
which would disclose techniques and/or procedures for law enforcement investigations or
prosecutions, or would disclose guidelines for law enforcement investigations or prosecutions if
such disclosure could reasonably be expected to risk circumvention of the law. I have
determined that disclosure of certain law enforcement sensitive information contained within the
responsive records could reasonably be expected to risk circumvention of the law. Additionally,
the techniques and procedures at issue are not well known to the public.

You have a right to appeal the above withholding determination. Should you wish to do so, you
must send your appeal and a copy of this letter, within 90 days of the date of this letter following
the procedures outlined in the DHS FOIA regulations at 6 C.F.R. Part 5 § 5.8. You may submit
your appeal electronically at GILDFOIA Appeals@jice.dhs.gov or via regular mail to:

U.S. Immigration and Customs Enforcement
Office of the Principal Legal Advisor

U.S. Department of Homeland Security

500 12th Street, S.W., Mail Stop 5900
Washington, D.C. 20536-5900

Your envelope and letter should be marked “FOIA Appeal.” Copies of the FOIA and DHS
regulations are available at www.dhs.gov/foia.

Provisions of FOIA allow DHS to charge for processing fees, up to $25, unless you seek a
waiver of fees. In this instance, because the cost is below the $25 minimum, there is no charge.

If you need any further assistance or would like to discuss any aspect of your request, please
contact the FOIA office and refer to FOIA case number 2020-ICFO-30047. You may send an e-
mail to ice-foia@ice.dhs.gov, call toll free (866) 633-1182, or you may contact our FOIA Public
Liaison, Marcus Francis, in the same manner. Additionally, you have a right to right to seek
dispute resolution services from the Office of Government Information Services (OGIS) which
mediates disputes between FOIA requesters and Federal agencies as a non-exclusive alternative
to litigation. If you are requesting access to your own records (which is considered a Privacy Act
request), you should know that OGIS does not have the authority to handle requests made under
the Privacy Act of 1974. You may contact OGIS as follows: Office of Government Information
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Services, National Archives and Records Administration, 8601 Adelphi Road-OGIS, College
Park, Maryland 20740-6001, e-mail at ogis@nara.gov; telephone at 202-741-5770; toll free at 1-
877-684-6448; or facsimile at 202-741-5769.

Sincerely,

Matthias Headland
Supervisory Paralegal Specialist

Enclosure(s): 16 pages
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2.2.

2.3.

2.4.

2.5,

2.6.

for Voluntary Notification of Release of Suspected Priority Alien), and Form 1-247X
(Request for Voluntary Transfer), may no longer be issued. Detainers issued on prior
versions of the detainer form remain active and need not be replaced with a Form [-247A.
See Attachment 8.4 for guidance on how to complete the Form [-274A.

Only ICE immigration officers, including designated officers of a state or political
subdivision of a state authorized to perform certain immigration officer functions under
section 287(g) of the INA, may issue immigration detainers.

Regardless of whether a federal, state, local, or tribal LEA regularly cooperates with DHS
immigration detainers, ICE immigration officers shall issue a detainer to the LEA for an
alien in the LEA’s custody after the alien is arrested for a criminal offense and the officer
has probable cause to believe that the subject is an alien who is removable from the
United States.

[CE immigration officers must establish probable cause to believe that the subject is an
alien who is removable from the United States before issuing a detainer with a federal,
state, local, or tribal LEA. Further, as a matter of policy, all detainers issued by ICE must
be accompanied by either: (1) a properly completed Form [-200 (Warrant for Arrest of
Alien) signed by an authorized ICE immigration officer; or (2) a properly completed
Form 1-2205 (Warrant of Removal/Deportation) signed by an authorized ICE immigration
officer.

Except for circumstances in which the alien is detained in ICE custody at the time the
detainer is issued, an ICE immigration officer shall not issue an immigration detainer to
an LEA unless the LEA has arrested the alien for a criminal offense in an exercise of the
LEA’s independent arrest authority.” I[CE Immigration officers shall not issue an
immigration detainer for an alien who has been temporarily detained or stopped, but not
arrested, by another LEA. This does not preclude the LEA from temporarily detaining an
alien while an ICE immigration officer responds to the scene.

An ICE immigration officer may not issue a detainer based upon the initiation of an
investigation to determine whether the subject is a removable alien. An ICE immigration
officer may not establish probable cause of alienage and removability, for purposes of
detainer issuance, solely based on evidence of foreign birth and the absence of records in
available databases (“foreign-bom-no match”).

? Although ICE maintains that this is not legally required, ICE is implementing this warrant measure as a nationwide
policy in light of one district court’s ruling that detention pursuant to an ICE detainer constitutes a warrantless arrest
and that section 287(a)(2) of the INA only authorizes a warrantless arrest if there is reason to believe the alien will
escape before an arrest warrant can be secured. See Moreno v. Napolitano, --- F. Supp. 3d -—, 2016 WL 5720465, at
*8 (N.D. 1. Sept. 30, 2016).

* Box 2 on Form [-247A (Immigration Detainer — Notice of Action) is used by ICE to ensure that an alien detained
in ICE’s custody is returned to ICE custody after being transferred to another LEA for a proceeding or investigation.
Such detainers may be issued prior to the other LEA assuming custody of the subject of the detainer.
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2.7.

2.8.

2.9.

3.1.

3.2.

3.3.

4.1.

4.2,

[CE immigration officers must promptly assume custody of an alien who is the subject of
an immigration detainer. Further, ICE immigration officers should assume custody of an
alten subject as soon as practicable, and as close as possible to the time at which the alien
would otherwise have been released by the relevant LEA, but in no circumstances more
than 48 hours after such time. If it becomes apparent that ICE cannot assume custody of
the alien within 48 hours of when he or she would otherwise be released, the ICE
immigration officer should immediately cancel the detainer.

In some cases, after issuing an immigration detainer for an individual in the custody of a
federal, state, local, or tribal LEA, ICE may determine that it will not assume custody of
the subject. In these cases, the ICE immigration officer must cancel the immigration
detainer as soon as such determination is made.

As a matter of law, ICE cannot assert its civil immigration enforcement authority to arrest
and/or detain a U.S. citizen.?

Definitions. The following definitions apply only for purposes of this directive.

Detainer. A notice that ICE issues to a federal, state, local, or tribal LEA to inform the
LEA that ICE intends to assume custody of a removable alien in the LEA’s custody.

ICE Immigration Officer. The term “ICE immigration officer” means Enforcement and
Removal Operations (ERO) deportation officers and Homeland Security Investigations
(HSI) special agents, including supervisory and managerial personnel who are responsible
for supervising authorized immigration officers, as well as designated officers of a state
or political subdivision of a state authorized to perform certain immigration officer
functions under section 287(g) of the INA. See 8 C.F.R. § 287.7(b).

Probable Cause. The facts and circumstances within the officer’s knowledge and of
which they have reasonably trustworthy information that are sufficient in themselves to
warrant a person of reasonable caution in the belief that an individval is a removable
alien.

Responsibilities.

All ICE employees are responsible for complying with the policy and procedures set
forth in this Directive.

ICE immigration officers, including designated immigration officers of a state or
political subdivision of a state authorized to perform certain immigration officer
functions under section 287(g) of the INA, are responsible for issuing and executing

* ICE immigration officers must comply with requirements of ICE Policy No. 16001.2, Investigating the Potential
U.S. Citizenship of Individuals Encountered by ICE (Nov. 10, 2015), when issuing detainers. In particular, footnote
1 of that policy specifically applies to prior versions of the detainer “and/or any successor form serving the same or
substantially similar” purpose.
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4.3.

5.1.

5.2.

immigration detainers in accordance with the policy and procedures set forth in this
Directive.

ICE ERO Assistant Directors, Deputy Assistant Directors, Field Office Directors
(FODs), and the Directors of the National Criminal Analysis and Targeting Center,
the Pacific Enforcement Response Center, and the Law Enforcement Support
Center, and their designees, as well as the ICE HSI Assistant Director for Domestic
Operations and ICE HSI Special Agents in Charge (SACs) and their designees, are
responsible for disseminating and ensuring compliance with this Directive.

Procedures.
Establishing Probable Cause.

As a matter of policy, a detainer must be supported by probable cause based upon one of
the following four categories of information:

1} A final order of removal against the alien;

2} The pendency of ongoing removal proceedings against the alien, including cases in
which DHS has issued a charging document and served the charging document on the
alien;

3} Biometric confirmation of the alien’s identity and a records match in federal
databases that affirmatively indicate, by themselves or in addition to other reliable
information, that the alien either lacks lawful immigration status or, notwithstanding
such status, is removable under U.S. immigration law; and/or

4) Statements made voluntarily by the alien to an ICE immigration officer and/or other
reliable evidence that indicate the alien either lacks lawful immigration status or,
notwithstanding such status, is removable under U.S. immigration law.

An ICE immigration officer may not issue a detainer prior to establishing probable cause
to believe that the subject is a removable alien. Further, an ICE immigration officer may
not issue a detainer based upon the initiation of an investigation to determine whether the
subject is a removable alien. The pendency of ongoing removal proceedings refers to
cases in which DHS has issued a charging document and served the charging document
on the alien. As a matter of policy, an ICE immigration officer may not establish
probable cause of alienage and removability, for purposes of detainer issuance, solely
based on evidence of foreign birth and the absence of records in available databases
(“foreign-born-no match™).

Issuing an Immigration Detainer and Administrative Warrant. All immigration
detainers (Form [-247A Immigration Detainer — Notice of Action) must be accompanied
by either Form [-200 (Warrant for Arrest of Alien) or Form [-205 (Warrant of
Removal/Deportation).
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5.3.

54.

7.1.

7.2.

7.3.

7.4.

1) If the subject of the detainer is a removable alien who is not yet subject to a final
order of removal, the ICE immigration officer who issues the detainer shall attach a
Form I-200 (Warrant for Arrest of Alien) to the detainer.

a. The Form I-200 shall be issued by any of the supervisory immgration officials
listed at 8 C.F.R. § 287.5(e)(2).

2) If the subject of the detainer is also the subject of a final order of removal, including
where the alien is subject to reinstatement of removal under section 241(a)(5) of the
INA, the ICE immigration officer who issues the detainer shall attach a Form 1-205
(Warrant of Removal/Deportation) to the immigration detainer.

a. The Form I-205 shall be issued by any of the supervisory immigration officials
listed in 8 C.F.R. § 241.2(a)(1).

Declined Immigration Detainers. When ICE becomes aware that an LEA failed to
honor an immigration detainer issued by ICE, the ICE immigration officer shall
document the declined detainer in the ENFORCE Alien Removal Module (EARM)
through the use of the detainer lift code of “A — Declined by LEA.”

Cancelling an Immigration Detainer. If after issuing an immigration detainer ICE
determines that it will not assume custody of the subject, the ICE immigration officer
must cancel the immigration detainer.

1) Form I-247A shall be issued to the relevant LEA requesting cancellation of the
detainer; and

2) All cancelled detainers shall be documented in EARM through the use of the detainer
lift code of “L - Lifted”, or using another case-specific lift code requiring the
cancellation of the detainer (e.g. “D — Died”, “N — Alien not subject to deportation”).

Recordkeeping. ICE maintains records generated pursuant to this policy, specifically

Forms 1-247A (Immigration Detainer-Notice of Action), Forms 1-200 (Warrant for Arrest

of Alien) and Forms I-205 (Warrant of Removal/Deportation) in the Alien File.

Authorities/References.

Immigration and Nationality Act of 1952, Pub. L. No. 82-414, as amended (codified at 8
U.S.C. §§ 1101 et seq.).

8 C.F.R. §§236.1, 241.2, 287.3, 287.5, 287.7.
Moreno v, Napolitano, --- F. Supp. 3d ---, 2016 WL 5720465 (N.D. Ill. Sept. 30, 2016).

Executive Order 13768, Enhancing Public Safety in the Interior of the United States (Jan.
25,2017).

MULTI-DHS-ICE-20-0294-A-000005



MULTI-DHS-ICE-20-0294-A-000006



MULTI-DHS-ICE-20-0294-A-000007



MULTI-DHS-ICE-20-0294-A-000008



MULTI-DHS-ICE-20-0294-A-000009



MULTI-DHS-ICE-20-0294-A-000010



MULTI-DHS-ICE-20-0294-A-000011



MULTI-DHS-ICE-20-0294-A-000012



MULTI-DHS-ICE-20-0294-A-000013



MULTI-DHS-ICE-20-0294-A-000014



MULTI-DHS-ICE-20-0294-A-000015



MULTI-DHS-ICE-20-0294-A-000016



	ICE Response to Requester (FOIA Only)
	2020-ICFO-30047
	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7
	Page 8
	Page 9
	Page 10
	Page 11
	Page 12
	Page 13
	Page 14
	Page 15
	Page 16




